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VOLUME  V. 


SUPREME  COURT  OF  K AITS  AS. 


(82  Kan.  M3)  

Co-operative  Association   of  the  Patbons  of  Husbandry  of  the 
County  of  Bbown  and  State  of  Kansas  v.  Bohii  and  others. 

Filed  November  28, 1884. 

Pkagtige^Stay-Bond — ^Action  on — Defense. 

In  an  action  on  a  bond  executed  by  the  defendants  to  the  plaintiff  for  a  stay 
of  execution  pending  proceedings  in  error,  in  an  action  taken  from  tbe  district 
court  of  firown  county  to  tbe  supreme  court  of  the  state,  it  is  not  a  good  de- 
fense to  the  action  to  sliow  that  the  proceedings  in  error  in  the  supreme  court 
were  instituted  more  than  a  year  after  tlie  rendition  of  the  judgment  in  the 
district  court,  or  to  show  that  the  parties  entered  into  an  agreement  whereby 
the  defendants  were  not  to  prosecute  any  proceedings  in  error  in  the  supreme 
court,  and  the  plaintiff  was  to  waive  execution  for  the  period  of  one  year, 
which  the  plaintiff  did,  and  that,  after  more  than  one  year  had  elapsed,  the  de- 
fendants did  not  pay  the  ludgment,  but  instituted  proceedings  in  error  in  the  su- 
preme court  to  reverse  the  judgment,  which  proceedings  were  afterwards,  on 
motion  of  the  plaintiff,  dismissed  by  the  supreme  court. 

Error  from  Brown  county. 

Jas.  Falloon,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  the  Co-operative  As- 
sociation of  the  Fatr<ms  of  Husbandry  of  Brown  county,  Kansas, 
against  Frederick  W.  Bohl,  Henry  Meibach,  and  Mrs.  W.  J.  Bohl,  on 
a  bond  executed  by  the  defendants  to  the  plaintiff  for  a  stay  of  exe« 
cution  pending  proceedings  in  error  in  an  action  taken  from  the  dis- 
trict court  of  Brown  county  to  the  supreme  court  of  the  state,  by 
Frederick  W.  Bohl,  to  reverse  a  judgment  rendered  against  him  and 
in  favor  of  the  plaintiff  in  this  action.  It  is  admitted  by  the  defend- 
ants that  the  bond  saed  on  was  executed  by  them.  But  it  is  claimed 
by  them  that  it  was  unauthorized;  that  it  was  executed  without  con- 
sideration, and  is  void  for  reasons  hereafter  given.  The  court  below 
v.5p,no.l — 1 
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held  it  to  be  void,  and  the  plaintiff  brings  the  case  to  this  court  for 
review. 

It  appears  that  on  May  28,  1880,  the  said  judgment  was  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant  Frederick  W.  Bohl; 
that  afterwards  the  plaintiff  and  Frederick  W.  Bohl  entered  into  an 
agreement  by  which  Bohl  was  not  to  prosecute  any  proceedings  in 
error  in  the  supreme  court,  and  the  plaintiff  was  not  to  issue  any  ex- 
ecution on  said  judgment  prior  to  June  1,  1881,  and  Bohl  was  then 
to  pay  the  judgment.  No  execution  was  issued  prior  to  June  1, 1881. 
But  Bohl,  however,  did  not  pay  the  judgment  at  the  expiration  of  that 
time,  and  on  June  30, 1881,  he  instituted  the  said  proceedings  in  error 
in  the  supreme  court  for  a  reversal  of  the  judgment,  and  he,  with  the 
other  two  defendants,  executed  the  aforementioned  bond.  On  Novem- 
ber 4,  1881,  the  plaintiff  moved  to  dismiss  said  proceedings  in  error 
from  the  supreme  court,  for  the  reason  that  they  were  not  instituted 
in  such  court  within  one  year  after  the  rendition  of  the  judgment,  and 
for  the  further  reason  that  the  defendant  Frederick  W,  Bohl  had 
agreed  to  pay  said  judgment  and  costs,  and  the  proceedings  were  dis- 
missed by  the  supreme  court.  Afterwards,  and  on  April  5,  1882,  an 
execution  was  issued  on  said  judgment,  and  on  May  18,  1882,  it  was 
returned  unsatisfied,  and  on  June  21,  1882,  the  plaintiff  commenced 
this  action  upon  the  aforesaid  bond. 

The  defendants  claim  that  the  bond  is  void  for  the  reasons  (1)  that 
it  was  more  than  one  year  after  the  rendition  of  the  judgment  be- 
fore the  proceedings  in  error  in  the  supreme  court  were  instituted 
or  the  bond  given,  and  therefore  that  the  bond  was  given  at  a  time 
when  the  defendant  had  no  right  to  institute  any  such  proceedings, 
and  therefore  that  the  bond  was  given  without  any  consideration, 
and  was  therefore  void;  (2)  the  plaintiff  and  Frederick  W.  Bohl 
entered  into  an  agreement  whereby  Bohl  was  not  to  prosecute  any 
proceedings  in  error  in  the  supreme  court,  and  the  plaintiff  was  to 
waive  execution  for  the  period  of  one  year,  which  time  elapsed  before 
the  bond  was  given,  and  therefore  the  bond  was  given  without  any 
consideration,  and  was  therefore  void.  The  defendants  do  not  seem 
to  urge  any  other  defense  to  the  bond,  although  it  would  appear  that 
they  did  urge  another  defense  in  the  district  court;  and  although 
nearly  the  whole  of  the  plaintiff's  brief  in  this  court  is  devoted  to 
that  defense,  we  shall  consider  only  the  defenses  urged  by  the  defend- 
ants in  this  court.  We  might,  however,  say  that  if  the  defendants 
bad  urged  their  other  defense  in  this  court,  the  decision  of  this  court 
upon  that  defense  would  be  against  them;  and  we  might  also  say 
that  the  decision  of  this  court  upon  all  their  defenses  must  be  against 
them.  It  is  true,  the  defendant  Frederick  W.  Bohl  had  no  right  to 
institute  proceedings  in  error  in  the  supreme  court  at  the  time  when 
he  did  institute  such  proceedings  in  error ;  because, — First,  more  than 
one  year  had  elapsed  after  the  rendition  of  the  judgment  before  he 
instituted  such  proceedings  in  error,  (Civil  Code,  §  556,  as  amended 
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in  1881;  Laws  1881,  c.  126,  §  3;)  second,  becaasethe  said  Bohl  had 
agreed,  for  a  sufficient  consideration,  that  he  would  not  institute  any 
such  proceedings  in  error.  But  the  fact  that  the  said  Bohl  had  no 
right  to  institute  any  such  proceedings  in  error  wUl  not  render  the 
aforesaid  bond  void. 

The  plaintiff  had  no  right  to  ignore  the  proceedings  in  error.  It 
was  necessary  for  the  plaintiff  to  appear  in  the  supreme  court  and 
defend  as  to  such  proceedings;  and  in  the  mean  time  it  would  have 
been  highly  improper  for  the  plaintiff  to  have  had  an  execution  is- 
sued to  enforce  said  judgment.  We  think  there  was  sufficient  con- 
sideration for  the  bond  sued  on,  and  the  bond  is  not  void.  There- 
fore the  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings. 

(All  the  judges  concurring.) 


(32  Kan.  «41)  ^  ,        ,  ^ 

BuBTON  and  others  v.  Ba.um« 

Filed  November  28,  1884. 

FBAU0UXiiEirr  Goittbtakce— Pubchasb  bt  Partner  from  Firic 

One  partner  may  acquire  title  to  partnership  property  by  purchase  from  the 
copartneiBhip,  and  if  the  purchase  is  not  made  with  the  intent  to  hinder,  de- 
lay, or  defraud  the  creditors  of  the  copartnership,  and  the  property  purchased 
Is  such  as  is  exempt  from  levy  and  sale  on  execution  under  the  statutes  of  the 
state,  may  hold  it  as  against  creditors  of  the  copartnership. 

Error  from  Barton  county. 

Maker  dt  0$mond,  for  plaintiffs  in  error. 

G,  FT.  NimockSf  for  defendant  in  error. 

HuBD,  J.  Replevin  for  a  quantity  of  tinners*  tools  and  damages 
for  their  detention,  brought  by  the  defendant  in  error  against  the  plain- 
tiffs in  error  in  the  district  court  of  Barton  county. 

In  1878  the  defendant  in  error  and  one  Moses  Baum  were  partners 
in  the  hardware  trade  under  the  name  and  style  of  Baum  &  Baum, 
and  on  the  eighth  day  of  July,  1879,  had  a  stock  in  trade  amounting 
to  about  (10,000,  and  the  tools  sued  for  were  then  a  part  of  the  stock 
in  trade.  On  or  about  the  date  last  mentioned,  Hulme  &  Negbaur  be- 
came security  in  a  redelivery  bond  for  Baum  &  Baum,  in  a  suit  of  D. 
P.  Buford  &  Go.  against  them*  On  the  same  day  Baum  &  Baum  ex- 
ecuted a  chattel  mortgage  on  their  stock  in  trade,  including  the  tin- 
ners' tools,  to  Hulme  &  Negbaur,  for  the  purpose,  as  stated  in  the 
mortgage,  of  securing  them  against  their  liability  as  sureties  on  the 
redelivery  bond.  It  was  stipulated  in  the  mortgage  that  Hulme  & 
Negbaur  should  have  the  exclusive  possession  and  control  of  the 
mortgaged  property,  and  the  right  and  authority  to  sell  it  in  such 
manner  as  they  might  deem  advisable,  and  to  conduct  the  business 
of  selling  the  property  at  the  old  stand  of  the  firm,  or  at  such  other 
place  as  they  might  deem  best  for  all  concerned.  Hulme  &  Negbaur 
removed  the  property  to  their  own  store  and  mingled  the  goods  with 
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their  o^n,  and  commenced  the  sale  of  them  under  the  mortgage. 
Soon  after  they  took  possession  of  the  mortgaged  property  the  de- 
fendant in  error  purchased  from  them  the  tinners'  tools  in  contro- 
versy in  this  suit,  and  paid  for  them  with  his  own  money. 

The  defendant  in  error  was  a  tinner  by  trade,  a  resident  of  the 
state,  and  the  head  of  a  family,  and  soon  after  the  purchase  of  the 
tools  removed  them  to  his  own  premises,  and  used  them  in  his  busi- 
ness and  trade  as  a  tinner.  While  he  was  so  using  the  tools  they 
were  levied  upon  by  the  sheriff  on  an  execution  issued  on  the  judg- 
ment of  Bridge,  Beach  &  Co.  against  Baum  &  Baum,  and  they  were 
afterwards  sold  under  the  execution  to  them.  At  the  time  of  the 
levy,  and  also  at  the  time  of  the  sale,  the  defendant  claimed  the  tools 
as  his  own  individual  property,  and  that  they  were  exempt  from  levy 
and  sale  on  execution.  The  plaintiffs  claim  title  by  purchase  from 
Bridge,  Beach  &  Co. 

The  case  was  tried  by  a  jury,  and  under  the  instructions  of  the 
court  the  jury  rendered  the  following  verdict : 

"We,  the  jury  impaneled  and  sworn  in  the  above-entitled  case,  do,  upon 
our  oaths,  find  for  the  plaintiff  that  he  have  the  return  of  the  property  de- 
scribed in  the  affidavit  of  the  case,  or,  in  case  the  said  property  cannot  be  re- 
turned, the  full  value  thereof,  assessed  at  $125;  together  with  damages  for 
the  wrongful  detention  of  said  property  by  defendants,  assessed  at  $175. " 

The  jury  also  made  the  following  special  findings  at  the  request  of 
the  defendants: 

"(1)  Who  owned  the  property  now  in  dispute  at  the  time  the  sheriff  levied 
upon  it?  Moses  Baum.  (2)  Was  Moses  Baum  a  tinner  by  trade  at  the  time 
of  the  sheriff's  levy  ?  lie  was.  (3)  Did  Moses  Baum,  at  the  time  of  the  levy, 
have  such  tools  for  his  own  use  in  carrying  on  his  trade  as  a  tinner?  He  did. 
(4)  If  you  find  tliat  Moses  Baum  individually  owned  said  tools,  from  whom 
did  Moses  Baum  buy  them?    From  G.  H.  Hulme." 

The  jury  also  made  the  following  special  findings  at  the  request  of 
the  plaintiff : 

"(1)  Did  B.  D.  Buford  &  Co.  commence  a  replevin  suit  for  the  entire  stock 
of  goods  of  Baum  &  Baum  and  for  the  tools  in  controversy?  They  did.  (2) 
Did  Hulme  &  Negbaur  execute  a  redelivery  bond  as  sureties  in  case  of  B.  D. 
Buford  &  Co.  against  Baum  &  Baum?  They  did.  (3)  Did  Baum  &  Baum 
make  a  sale  of  all  the  goods  replevied  by  B.  D.  Buford  &  Co.  to  Hulme  &Neg. 
baur  to  secure  them  for  signing  the  redelivery  bond,  including  the  tools  in 
controversy?  They  did.  (4)  Did  Moses  Baum  purchase  of  Hulme  &  Neg- 
baur  the  tools  m  controversy  ?  He  did.  (5)  Did  Hulme  &  Negbaur  have  full 
possession  and  control  of  all  the  goods  sold  to  them  by  Baum  &  Baum,  In- 
cluding the  tools?  They  did.  (6)  Did  M.  Baum  learn  the  trade  of  a  tinner? 
He  did.  (7)  Did  M.  Baum  follow  the  tinners'  trade  after  all  the  goods  were 
taken  from  him?  He  did.  (8)  Was  Moses  Baum  the  head  of  a  family?  He 
was.  (9)  What  was  the  value  of  tlie  tools  taken  from  the  plaintiff  in  this 
case?  $125.  (10)  What  was  the  value  of  the  use  of  the  tools  in  controversy? 
$175.  (11)  Did  M.  Baum  notify  the  officer  taking  the  tools  that  he  claimed 
them  as  exempt?  He  did.  (12)  Did  Moses  Baum  make  a  demand  for  the 
tools  before  bringing  the  suit?    He  did." 

The  plaintiff  in  error  filed  a  motion  for  a  new  trial  on  the  grounds — 


Digitized  by 


Google 


Kan.]  BUBTON  v.  baum.  *  6 

"(1)  Excessive  damages,  appearing  to  have  been  given  under  the  influence 
of  passion  and  prejudice;  (2)  error  in  the  assessment  of  the  amount  of  recov- 
ery for  the  detention  of  the  property  in  dispute;  (3)  that  tlie  verdict  and  de- 
cision is  not  sustained  by  snflicient  evidence,  and  is  contrary  to  law;  (4)  er- 
ror of  law  occurring  at  the  trial  and  excepted  to  by  the  defendants." 

This  motion  was  argued,  and  by  the  court  overruled,  and  the  de- 
fendant excepted.  The  court  rendered  judgment  in  favor  of  the  de- 
fendant in  error  and  against  the  plaintiffs  in  error  for  the  possession 
of  the  chattels  described  in  the  petition,  or  the  value  thereof,  f  125, 
and  damages  for  the  unlawful  seizure  and  detention  of  the  chattels 
in  the  sum  of  $175,  and,  in  case  the  chattels  are  not  returned,  a  total 
money  judgment  of  $300,  with  interest  at  the  rate  of  7  per  cent,  per 
annum  from  the  date  of  the  judgment. 

The  defendants  below  bring  the  case  to  this  court  for  review,  arid 
now  submit  these  propositions : 

*^ First,  TThether  Moses  Baum,  being  one  of  the  mortgagors,  could,  by  a 
sale  under  the  mortgage,  acquire  a  title  which  would  be  good  against  the 
creditors  of  Baum  &  Baum.  Secorid.  Whether  a  chattel  mortgage,  given  by 
Baum  &  Baum  to  Hulme  &  Negbaur,  was  not  null  and  void  against  the  cred- 
itors of  Baum  in  Baum." 

In  the  ease  of  Winsted  v.  Hidme,  recently  decided  by  this  court, 

(32  Kan. ,  S.  C.  4  Pac.  Rep.  994,)  the  validity  of  this  chattel 

mortgage  was  contested  by  the  creditors  of  Baum  &  Baum,  and  it 
was  held  that  the  mortgage  was  fraudulent  and  void.  Conceding 
that  the  mortgage  is  fraudulent  and  void,  then  the  purchase  was  in 
law  made  from  Baum  &  Baum  through  Hulme  &  Negbaur  as  their 
agents.  This  purchase  was  made  before  the  rights  of  creditors  of 
Baum  &  Baum  had  attached  by  a  levy,  and  while  Baum  &  Baum  had 
the  right  to  dispose  of  the  property.  The  stock  in  trade,  including 
the  tools  in  controversy,  was  kept  by  Baum  &  Baum  for  sale  to  any 
person  who  might  desire  to  purchase.  The  undisputed  testimony  is 
that  Moses  Baum  bought  the  tools,  and  paid  for  them  with  his  own 
money,  took  possession  and  removed  them  to  his  own  premises,  and 
remained  in  the  exclusive  possession  of  them  until  they  were  levied 
on  under  the  execution  in  favor  of  Bridge,  Beach  &  Co.  There  seems 
to  be  no  question  but  that  the  purchase  was  in  good  faith,  for  a 
valuable  consideration,  and  was  not  made  to  hinder,  delay,  or  de- 
fraud the  creditors  of  Baum  &  Baum.  We  think  the  title  to  tools  in 
controversy,  under  the  facts  in  this  case,  passed  to  Moses  Baum,  and 
that  he  was  the  sole  owner  of  them  when  they  were  levied  on.  But 
this  ownership  of  them  did  not  prevent  judgment  creditors  of  Baum 
&  Baum  from  levying  upon  and  selling  them,  unless  they  were  exempt 
from  levy  and  sale  under  the  laws  of  the  state.  Were  they  so  ex- 
empt?  We  think  they  were.  The  undisputed  testimony  and  the 
findings  of  the  jury  are  that  Moses  Baum  was  a  tinner  by  trade,  the 
head  of  a  family,  and  a  resident  of  the  state,  and  that  he  used  and 
employed  the  tools  in  controversy  in  carrying  on  his  trade,  and  was 


Digitized  by 


Google 


6  THB  PAOIFIO  BEPOBTBB.  (KbOU 

BO  using  them  at  the  time  they  were  levied  on;  and  he  notified  the 
officer  making  the  levy  that  he  claimed  them  as  exempt. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed, 

(All  the  justices  concurring.) 


(82  Kan.  896) 

Haedt  v.  Atchison,  T.  &  8.  P.  B.  Co, 

Filed  November  28, 1884. 

h  GoNflTmrrioKAi.  Law— Intsrbtatb  Cobcusrcb. 

Under  article  1,  $  8,  of  the  constitution  of  the  United  States,  the  power  of 
congress  to  regulate  commerce  among  the  states, — ^interstate  commerce, — which 
consists,  amunff  other  things,  in  the  transportation  of  goods  from  one  state  to 
another,  is  exclusive. 
%,  Bamk— Power  of  State. 

The  fact  that  congress  has  not  seen  fit  to  prescribe  any  specific  rules  to  con- 
trol or  regulate  the  transportation  of  goods  from  a  place  in  one  state  to  a  place 
in  another, — interstate  commerce,— does  not  empower  the  states  of  the  Union  to 
regulate  such  commerce.  Its  inaction  on  the  subject,  when  considered  with 
reference  to  its  other  legislation,  is  equivalent  to  a  declaration  that  interstate 
commerce  shall  be  free  and  untrammeled. 
8.  Saace — Regulation  bt  Act  of  Cokohbss  of  June  15, 1866, 

Query :  Has  not  confess  legislated  upon  interstate  commerce  by  the  act  of 
June  16, 1866,  authorizing  all  railroad  companies  to  transport  passengers  and 
freight  from  state  to  state,  and  empowering  them  to  receive  and  accept  com- 
pensation therefor?    Rev.  St.  U.  S.  1878,  i  6258. 
4.  Same— CoMP.  Laws  1879,  Oh.  23,  i  67. 

Section  67,  e,  23,  Comp.  Laws  1879,  known  as  the  **  maximum  freight  rate 
law  of  1868,"  had  no  application  to  fix  or  limit  the  charges  for  transportation  ot 
freight  from  another  state  into  this  state,  because,  if  it  was  intended  to  apply 
to  such  interstate  commerce,  it  was  in  violation  of  article  1»  f  8,  of  the  consti- 
tution of  the  United  States,  and  therefore  void. 

Error  from  Beno  county. 

On  February  1, 1883,  George  W.  Hardy  filed  his  bill  of  particulars 
with  a  justice  of  the  peace  of  Beno  county,  demanding  judgment 
against  the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company  for 
$100,  alleged  excessive  damages  made  by  the  company,  and  paid  by 
the  plaintiff,  on  goods,  wares,  and  merchandise  shipped  by  the  plain- 
tiff over  the  road  of  the  company.  Trial  before  the  justice  on  Feb- 
ruary 12,  1888,  the  defendant  not  appearing.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  |lOO  and  costs.  The  railroad 
company  appealed  to  the  district  court.  At  the  September  term  of 
the  court  for  1883,  the  case  was  tried  to  the  court  upon  an  agreed 
statement  of  facts,  a  jury  being  waived.  The  facts  agreed  upon  were 
as  follows : 

''It  is  hereby  stipulated  and  agreed  in  the  above-entitled  cause  that  the 
same  shall  be  submitted  to  the  above  court  at  the  present  term,  (September 
21,  1888.)  upon  the  following  statement  of  facts,  which,  it  is  agreed,  are  all 
the  facts  in  said  cause,  and  the  same  shall  be  tried  in  this  and  all  other  courts 
upon  the  facts  herein  set  forth,  and  no  other,  to-wit: 

"(1)  That  each  of  the  shipments  of  merchandise  mentioned  in  plaintiff^s 
bill  of  particulars  was  from  St.  Louis,  Missouri,  under  a  contract  there  made 
for  transportation  through  from  St.  Louis,  Missouri,  to  Hutchinson,  Kansas^ 
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for  the  usual  through  rate  charged  upon  such  class  of  goods  from  br.  Lou'-.. 
Missouri,  to  Hutchinson,  Kansas. 

''(2)  That  the  defendant  received,  under  arrangements  mutually  agreed 
upon  between  it  and  the  St.  Louis  &  San  Francisco  Railroad  Company,  kfie 
sum  of  seventy  cents  on  first-class  freight;  sixty-two,  on  second-class;  fifty- 
four,  on  third-chiss  freight;  forty-seven  cents  on  fourth-class  freight;  thirty- 
seven  cents  on  class  *A;'  class  *B,'  twenty-three  cents;  class  «  C,*  nineteen 
cents  per  hundred  pounds  on  freight  mentioned  in  plaintiff's  bill  of  particu- 
lars, shipped  via  Halstead  station,  and,  by  mutual  arrangement  with  the  Mis- 
souri Pacific  Railway  Company,  received  on  all  freights  mentioned  in  said 
plaintiff's  petition,  shipped  via  Emporia  junction,  the  sum  of,  first-class,  sev- 
enty-eight cents  per  hundred  pounds ;  second-class,  seventy  cents;  third-class, 
'.-Ixty  cents;  fourth-class,  forty-one;  class  *  A,'  forty;  class  *B,'  twenty-five; 
class  •  C*  twenty. 

'*(3)  That  the  through  rate  for  all  freight  mentioned  in  said  plaintiff's  pe- 
tition, and  charged  and  collected  by  said  defendant,  was  in  every  insii^nce  the 
same  as  charged  by  mutual  arrangements  of  all  railroads  connecting  with  said 
defendant's  railroad  for  similar  shipments  from  St.  liOuis  to  Hutchinson. 

"(4)  That  the  through  rate  for  said  shipments  is  in  all  cases  made  up  by 
adding  to  the  rate  agreed  upon  by  the  Southwestern  Pool  Association  from 
St.  Louis  to  the  Missouri  river,  the  rate  of  said  defendant  from  the  Missouri 
river  to  Hutchinson,  and  by  mutual  arrangement  between  said  defendant  and 
the  St.  Louis  &  San  Francisco  Railroad  Company  and  the  Missouri  Pacific 
Railroad  Company.  Said  through  rate  is  divided  between  said  defendant 
and  said  railroiids,  where  freights  are  delivered  to  said  defendant  west  of  the 
Missouri  river,  by  allowing  to  said  defendant  the  proportion  of  said  rates  men- 
tioned in  the  second  article  of  this  agreement. 

"(5)  Tlie  through  rate  as  made  up  as  above  stated,  from  St.  Louis  to  Hutch- 
inson, is,  first  class,  one  dollar  and  fifty-two  cents  per  hundred  pounds;  sec- 
ond class,  one  dollar  and  twenty-seven  cents;  third  class,  one  dollar  and  two 
cents;  fourth  class,  eighty-two  cents;  class  *A,'  sixty-one  cenUr;  class  *B,' 
forty-nine  cents;  class  *  C,'  thirty-nine  cents, — which  rate  was  charged  over 
every  road  out  of  St.  Louis,  by  whatever  route  the  same  were  delivered  to  de- 
fendant. 

''  (6)  The  rates  charged  by  defendant  for  freights  from  Kansas  City,  Mis- 
souri, to  Hutchinson,  Kansas,  two  hundred  and  thirty -four  miles,  were  as 
follows  for  through  freight:  First  class,  eighty-seven  cents  per  hundred 
pounds;  second  class,  seventy-seven  cents;  fourth  class,  fifty-seven  cents; 
class  'A,'  forty-four  cents;  class  «B,'  twenty-nine  cents;  class  'C,'  twenty- 
four  cents. 

"(7)  That  the  rates  charged  by  defendant  on  local  shipments  from  Emporia 
to  Hutchinson  are  as  follows,  to- wit:  First  class,  sixty-three  cents  per 
hundred  pounds;  second  class,  fifty-six  cents;  third  class,  fifty  cents;  fourth 
class,  forty-two  cents;  class  *A,'  thirty-two;  class  *  B,*  twenty-two;  class  •  C,' 
nineteen. 

"(8)  That  the  rates  charged  by  defendant  from  Halstead  to  Hutchinson 
were  as  follows:  First  class,  twenty-four  cents  per  hundred  pounds;  second 
class,  twenty  cents;  third  class,  eighteen  cents;  fourth  class,  fourteen  cents; 
class  *A,'  twelve  cents;  class  *B,'  eight  cents;  class  'C,'  eight  cents. 

"(9)  That  the  through  rate  on  all  shipments  mentioned  in  plaintiff's  bill 
of  particulars,  charged  by  said  railroads,  and  collected  by  said  defendant,  and 
divided  between  said  defendant  and  said  railroad,  as  above  set  forth,  was  in 
every  instance  less  than  the  sum  of  the  local  rates  from  St.  Louis  to  Emporia 
or  Halstead,  respectively,  added  to  the  local  rates  of  sold  defendant  from  Em- 
poria or  Halstead  to  Hutchinson,  respectively,  as  set  forth  in  the  seventh  and 
eighth  clauses  of  this  agreement. 

**(10)  That  the  local  rates  for  all  of  said  shipments  from  St.  Louis  to  Hal- 
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Btead  were  as  follows,  to- wit:  First  class,  one  dollar  and  forty-eight  cents  per 
hundred  pounds;  second  class,  one  dollar  and  twenty-three  cents;  third  class, 
ninety-eight  cents;  fourth  class,  seventy-eight  cents;  class  'A,'  sixty-eight 
cents;  class  *B,'  forty-nine  cents;  class  *  C,'  thirty-eight  cents. 

"(11)  That  the  local  rates  from  St.  Louis  to  Emporia  were  as  follows,  to- 
wit:  First  class,  one  dollar  and  twenty  cents  per  hundred  pounds;  second 
class,  ninety-five  cents;  third  class,  seventy-five  cents:  fourth  class,  fifty- 
eight  cents;  class  *A,*  fifty  cents;  class  «B,'  forty  cents;  class  *C,'  thirty 
cents. 

"(12)  That  if  the  plaintiff  recovers  anything  in  this  action  he  shall  recover 
an  amount  equal  to  the  amount  received  by  defendant,  or  its  proportion  of 
the  through  rate  of  said  defendants,  less  the  amount  of  its  local  rates  from  the 
point  where  said  goods  were  delivered  to  it  by  the  connecting  line  to  Hutch- 
inson, as  hereinbefore  set  forth. 

"(13)  That  neither  party  to  this  agreement  admits  that  any  of  the  facts 
herein  set  forth  and  agreed  are  relevant  or  material  to  this  case,  and  hereby 
preserves  all  rights  of  objecting  and  excepting  to  the  relevancy  or  mateiial- 
ity  of  the  same. 

"(14)  That  the  defendant  admits  that  it  received  of  the  said  plaintiff  the 
amounts  set  forth  in  said  plaintiff's  petition  for  the  freight,  as  herein  set  forth, 
which  were  demanded  by  defendant  prior  to  a  delivery  of  said  freight,  and 
plaintiff  was  compelled  to  pay  the  same  in  order  to  get  possession  of  said 
goods.  That  plaintiff  demanded  of  defendant  a  return  of  the  difference  be- 
tween the  prices  charged  and  paid  and  the  statutory  rate  for  local  freight  be- 
tween said  points  on  the  Santa  Fe  Railroad. 

"(15)  That  the  distance  between  Emporia  junction  and  Hutchinson,  both 
points  on  the  Santa  Fe  Bailroad  and  in  the  state  of  Kansas,  is  one  hundred 
miles. 

"(16)  That  the  distance  between  Halstead  and  Hutchinson  is  twenty-two 
miles;  that  both  of  said  points  are  on  defendant's  road,  and  within  the  state 
of  Kansas. 

"(17)  That  it  is  agreed  that  the  statutory  rate,  local  tariff  rate,  and  through 
rates  of  Santa  Fe  Railroad  are  all  in  issue,  as  far  as  they  may  be  deemed  com- 
petent by  the  court,  under  the  objections  as  heretofore  set  out. 

"(18)  By  yii-tue  of  the  location  of  the  defendant's  road,  and  favors  it  is  en- 
abled to  extend  t^  the  St.  Louis  &  San  Francisco  Railroad,  and  the  Missouri  Pa- 
cific Railroad,  the  defendant  receives  more  than  its  mileage  proportion  of  the 
through  rates  above  set  forth  from  St.  Louis  to  Hutchinson  on  all  through 
shipments  over  said  roads  from  St.  Louis  to  Hutchinson. 

"(19)  That  on  said  shipments  only  one  receipt  or  bill  of  lading  is  issued  to 
the  shipper,  but  that  each  company  issues  its  own  way-bill  to  and  from  the 
connecting  point;  that  each  company  is  liable  for  loss  and  damages  that  oc- 
cur on  its  own  road  only. 

"(20)  That  all  of  said  shipments  were  prior  to  the  repeal  of  the  maximum 
freight-rate  law.  James  McKinstrey,  Attorney  for  Plaintiff. 

•*Geo.  R.  Peck, 
•*JoHN  Reid, 
**A.  A.  HuRD,  Attorneys  for  Defendant. •• 

The  court  rendered  judgment  for  the  defendant,  and  plaintiff  ex- 
cepted and  brings  the  case  here. 

James  McKinstrey,  for  plaintiff  in  error. 

John  Reid,  A.  A,  Hard,  and  Robert  Dunlap,  for  defendant  in  error. 

HoRTON,  C.  J.  It  tfppears  from  the  agreed  statement  of  facts  that 
while  the  maximum  freight-rate  law  of  186 S  was  in  force  in  this  state, 
the  goods  and  merchandise  mentioned  in  plaintiff's  bill  of  partica* 
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lars  were  shipped  from  St.  Louis,  Missouri,  under  a  contract  made 
there  for  transporting  the  same  from  St.  Louis,  Missouri,  to  Hutch- 
inson, Kansas,  upon  the  usual  through  rates  charged  upon  such  class 
of  goods;  that  on  the  shipments  of  the  goods  only  one  receipt  or  bill 
of  lading  was  issued  to  the  plaintiff ;  that  the  through  rate  for  the 
freight  charged  and  collected  was,  in  every  instance,  the  same  as 
charged  by  mutual  arrangements  of  all  the  railroads  connecting  with 
the  defendant's  railroad  for  similar  shipments  from  St.  Louis  to 
Hutchinson;  that  in  the  division  of  the  freight  among  the  railroad 
companies  transporting  the  goods,  the  Atchison,  Topeka  &  Santa  Fe 
Eailroad  Company  received  an  amount  thereof  in  excess  of  its  ordinary 
local  freight  rates,  and  an  amount  in  excess  of  that  authorized  by 
the  maximum  freight-rate  law  of  Kansas  at  that  time  in  force.  Sec- 
tion 57,  c.  23,  Comp.  Laws  1879.  Plaintiff  claims  to  recover  the 
alleged  overcharges  paid  by  him  for  the  transportation  of  his  goods. 
It  is  admitted,  if  he  is  entitled  to  recover  anything,  he  shall  recover 
an  amount  equal  to  that  received  by  the  defendant,  or  its  proportion 
of  the  through  rate  on  the  shipments,  less  the  amount  of  its  local 
rates  from  the  point  where  the  goods  and  merchandise  were  delivered 
to  it  by  the  connecting  line  to  Hutchinson. 

On  the  part  of  the  railroad  company  it  is  contended  that  section 
57,  c.  23,  Comp.  Laws  1879,  had  no  application  to  the  transporta- 
tion of  freight  from  another  state  into  this  state.  Section  57  is  as 
follows : 

••Every  such  railway  shall  arrange  and  classify  all  property  usually  carried 
by  them  over  their  roads,  and  sliall  affix  thereto  tlie  rates  respectively  at  which 
the  same  shall  be  transported  between  the  several  stations,  or  points  of  con- 
nection or  intersection,  of  other  roads,  which  rate  shall  be  for  one  hundred 
pounds,  and  shall  not  exceed,  for  distances  less  than  fifty  miles,  twenty  cents 
per  ton  per  mile,  fifteen  cents  per  ton  for  second  chiss,  and  ten  cents  per  mile 
per  ton  for  third-class  articles;  for  distances  of  fifty  miles  or  over,  but  less 
than  one  hundred  miles,  fifteen  cents  per  ton  per  mile  for  second  class,  and 
seven  cents  per  mile  for  third-class  articles;  for  distances  of  one  hundred 
miles  or  more,  ten  cents  per  mile  per  ton  for  firat  class,  eight  cents  per  ton 
per  mile  for  second  class,  and  five  cents  per  ton  per  mile  for  third  or  other 
classes.  ** 

The  contention  is  that  any  statute  fixing  or  limiting  the  charges 
for  transportation  of  goods  from  a  place  in  one  state  to  a  place  in 
another  is  an  attempt  to  regulate  commerce  between  the  states,  and 
that  such  a  statute  is  invalid  as  a  regulation  of  interstate  commerce. 
In  support  of  this  it  is  asserted  that  the  exclusive  right  to  regulate 
interstate  commerce  is  expressly  confided  by  the  constitution  of  the 
United  States  to  congress  by  article  1,  §  8,  which  declares  that  "the 
congress  shall  have  power  *  *  *  to  regulate  commerce  with  for- 
eign nations  ane{  among  the  several  states^  and  with  the  Indian  tribes/^ 
The  federal  courts  have  established  that  the  transportation  of  mer* 
chandise  from  place  to  place  by  railroad  is  commerce;  that  the  trans-: 
portation  of  merchandise  from  a  place  in  one  state  to  a  place  in  an* 
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other  is  commerce  among  the  states,  or  interstate  commerce;  that  to 
fix  or  limit  the  charges  for  such  transportation  is  to  regulate  com- 
merce; that  a  statute  fixing  or  limiting  such  charges  for  transporta- 
tion from  places  in  one  state  to  places  in  another  is  a  regulation  of 
commerce  among  the  states;  that  the  power  to  regulate  such  com- 
merce is  vested,  by  the  constitution  of  the  United  States,  in  congress. 
Kaeiser  v.  Illinois  Cent,  R.  R.  16  Amer.  &  Eng.  By,  Cas.  40 ;  S.  C. 
18  Fed.  Eep.  151;  Louisville  d  N.  R.  Co.  v.  Railroad  Co.  of  Tenn. 
Id.  1;  S.  C.  19  Fed.  Eep.  679;  Cai-ton  v.  Illinois  Cent.  R.  Co.  59 
Iowa,  148;  S.  C.  13  N.  W.  Eep.  67;  6  Amer.  &  Eng.  By.  Cas.  306, 
and  the  authorities  there  cited. 

The  debatable  question  is,  how  far  this  power  is  concurrent;  may 
a  state  act  until  its  legislation  is  superseded  or  interfered  with  by 
congress  ?  In  other  words,  may  Kansas  control  or  regulate,  within  its 
limits,  the  charges  for  transportation  of  goods  shipped  from  another 
state,  under  a  contract  made  in  that  state,  to  a  place  in  this  state  ? 
We  suppose  it  will  be  conceded  that  Kansas  can  pass  no  law  which 
seeks  to  fix  or  limit  the  charges  for  the  carriage  of  goods  over  the 
lines  of  its  railroads  which  pass  over  its  territory.  But  neither  orig- 
inate or  terminate  within  it;  as,  for  instance,  goods  passing  from 
Missouri  to  Colorado,  Texas,  or  New  Mexico.  We  suppose  it  will  be 
conceded,  also,  that  it  is  beyond  the  power  of  Kansas  to  fix  the  whole 
charge  for  the  carriage  of  goods  from  a  point  in  the  state  to  a  point 
in  another.  This  would  be  an  attempt  to  give  our  laws  an  extra- 
territorial force.  If,  however,  the  power  of  congress  to  regulate  com- 
merce among  the  states, —  interstate  commerce, —  which  consists, 
among  other  things,  in  the  carriage  of  persons  and  the  transportation 
of  goods  from  one  state  to  another,  is  exclusive,  then  section  57  could 
not  fix  or  limit  the  charges  in  controversy.  This  question  is  one  upon 
which  the  decisions  of  the  supreme  court  of  the  United  States  are 
final.  We  shall  therefore  refer  to  the  more  important  of  these  ad- 
judications. 

In  Crandall  v.  State  of  Nevada,  6  Wall.  35,  a  statute  of  Nevada 
which,  in  efifect,  laid  a  tax  upon  every  traveler  passing  through  or 
beyond  its  territorial  limits  was  adjudged  to  be  invalid,  but  not  on 
the  ground  that  it  was  a  regulation  of  interstate  commerce.  Chief 
Justice  Chase  and  Mr.  Justice  Clifford  dissented  from  this  conclusion, 
and  pronounced  the  act  to  be  a  regulation  of  interstate  commerce  ex- 
clusively within  the  jurisdiction  of  congress. 

In  the  case  of  the  State  Freight  Tax,  15  Wall.  232,  a  statute  of 
Pennsylvania  which,  in  effect,  laid  a  tax  upon  all  freight  taken  up 
within  the  state  and  carried  out  of  it,  or  taken  up  without  and  brought 
within  it,  by  any  railway,  was  adjudged  to  be  void.  The  decision 
was  placed  solely  upon  the  ground  that  the  law  was  a  regulation  of 
commerce  among  the  states,  and  was  invalid,  although  congress  had 
never  legislated  in  reference  to  the  same  subject-matter.  Mr.  Jus- 
tice Strong,  in  delivering  the  opinion,  said: 
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''The  tax  upon  freight  transported  from  state  to  state  is  a  regulation  of  in- 
terstate transportation,  and  therefore  a  regulation  of  commeroe  among  the 
states.  It  is  a  rule  prescribed  for  the  transporter,  by  which  he  is  to  be  con- 
trolled in  bringing  the  subjects  of  commerce  into  a  state  and  in  taking  them 
out.  *  *  *  If,  then,  this  is  the  tax  upon  freight  carried  between  states, 
and  a  tax  because  of  its  transportation,  and  if  such  tax  is,  in  effect,  a  reg- 
ulation of  interstate  commerce,  the  conclusion  seems  to  be  inevitable  that 
it  is  in  conflict  with  the  constitution  of  the  United  States.  It  is  not  nec- 
essary to  the  present  case  to  go  at  large  into  the  much-debated  question 
whether  the  power  given  to  congress  by  the  constitution  to  regulate  com- 
merce among  the  states  is  exclusive.  In  the  earlier  decisions  of  this  court  it 
was  stated  to  have  been  so  entirely  vested  in  congress  that  no  part  of  it  can 
be  exercised  by  a  state.  It  has,  no  doubt,  often  been  argued,  and  sometimes 
Intimated  by  the  court,  that,  so  far  as  congress  has  not  legislated  on  the  sub- 
ject, the  states  may  legislate  respecting  interstate  commerce.  Yet,  if  they 
can,  why  may  they  not  add  regulations  to  commerce  with  foreign  nations  be- 
yond those  made  by  congress,  if  not  inconsistent  with  them?  For  the  power 
over  both  foreign  and  interstate  commerce  is  conferred  upon  the  federal  leg- 
islature by  the  same  words,  and  certainly  it  has  never  yet  been  decided  by 
this  court  that  the  power  to  regulate  interstate  as  well  as  foreign  commerce 
is  not  exclusively  in  congress.  *  *  *  Interstate  transportation  of  pas- 
sengers is  beyond  the  reach  of  a  state  legislature.  *  *  *  Merchandise  is 
a  subject  of  commerce;  transportation  is  essential  to  commerce,  and  every 
burden  laid  upon  it  is,  pro  tanto,  a  restriction.  Whatever,  therefore,  may  be 
the  true  doctrine  respecting  the  exclusiveness  of  the  power  vested  in  congress 
to  regulate  commerce  among  the  states,  we  regard  it  as  established  that  no 
state  can  impose  a  tax  upon  freight  transported  from  state  to  state,  or  upon 
the  transporter  because  of  such  transportation." 

In  Weltony.  State,  91  U.  S.  275,  Mr.  Justice  Field  said: 
"It  will  not  be  denied  that  that  portion  of  commerce  with  foreign  coun- 
tries, and  between  the  sfcites,  which  consists  in  the  transportation  and  ex- 
change of  commodities,  is  of  national  importance,  and  admits  and  requires 
uniformity  of  regulation.  The  very  object  of  investing  this  power  in  the  gen- 
eral government  was  to  insure  this  uniformity  against  discriminating  state 
legislation.  *  ♦  *  The  fact  that  congress  has  not  seen  fit  to  prescribe  any 
specific  rules  to  govern  interstate  commerce  does  not  affect  the  question.  Its 
inaction  on  this  subject,  when  considered  with  reference  to  its  legislation 
with  respect  to  foreign  commerce  is  equivalent  to  a  declaration  that  inter- 
state commerce  shall  be  free  and  un trammeled." 

In  Railroad  Go.  v.  Htisen,  95  U.  S,  465,  M.  Justice  Stbono  said: 
"Whatever  may  be  the  power  of  a  state  over  commerce  that  is  completely 
internal,  it  can  no  more  prohibit  or  regulate  that  which  is  interstate  than 
that  which  is  with  foreign  nations.  Power  over  one  is  given  by  the  consti- 
tution of  the  United  States  to  congress  in  the  same  words  in  which  it  is  given 
over  the  other,  and  in  both  cases  it  is  necessarily  exclusive.  That  the  trans- 
portation of  property  from  one  state  to  another  is  a  branch  of  interstate  com- 
merce is  undeniable,  and  no  attempt  has  been  made  in  this  case  to  deny  it. 
*  *  *  This  court  has  heretofore  stated  that  interstate  transportation  of 
passengers  is  beyond  the  reach  of  a  state  legislature;  and  if,  as  we  have  held, 
state  taxation  of  persons  passing  from  one  state  to  another,  or  a  state  tax 
upon  interstate  transportation  of  passengers,  is  prohibited  by  the  constitution, 
because  a  burden  upon  it,  a  fortiori,  if  possible,  is  a  state  tax  upon  the 
carriage  of  merchandise  from  state  to  state.  Transportation  is  essential  to 
commerce,  or,  rather,  it  is  commerce  itself,  and  every  obstacle  to  it,  or  bur- 
den laid  upon  it  by  legislative  authority,  is  regulation." 
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In  Hall  V.  De  Cuir,  95  U.  S.  486,  Chief  Justice  Waitb  said : 

"We  think  it  may  safely  be  said  that  state  legislation  which  seeks  to  impose 
a  direct  burden  upon  interstate  commerce,  or  to  interfere  directly  with  its 
freedom,  does  encroach  upon  the  exclusive  power  of  congress.  *  *  *  If 
each  state  was  at  liberty  to  regulate  the  conduct  of  carriers  while  within  its 
jurisdiction,  the  confusion  likely  to  follow  could  not  but  be  productive  of  great 
inconyenience  and  unnecessary  hardship.  Each  state  could  provide  for  its 
own  passengers,  and  regulate  the  transportation  of  its  own  freight,  regardless 
of  the  interest  of  others.  Nay,  more,  it  could  prescribe  rules  by  which  a  car- 
rier must  be  governed  within  the  state  in  respect  to  passengers  and  property 
brought  from  without.  On  one  side  of  the  river  or  its  tributaries  he  might 
be  required  to  observe  one  set  of  rules,  and  on  the  other,  another.  Commerce 
cannot  rlourish  in  the  midst  of  such  embarrassments." 

In  Telegraph  Co.  v-  Texas,  105  U.  S.  460,  Chief  Justice  Waits 
said: 

"A  telegraph  company  occupies  the  same  relation  to  commerce  as  a  carrier 
of  messages  that  a  railroad  company  does  as  a  carrier  of  goods.  Both  companies 
are  instruments  of  commerce,  and  their  business  is  commerce  itself.  ♦  ♦  * 
A  specitlc  tax  on  each  message,  so  far  as  it  operates  ou  private  messages  sent 
out  of  the  state,  is  a  regulation  of  foreign  and  interstate  commerce,  and  be- 
yond the  power  of  the  state." 

In  Steam-ship  Co.  v.  Board  Railroad  Com'rs,  18  Fed.  Eep.  10,  Mr. 
Justice  Field  said : 

"It  was  at  one  time  a  subject  of  discussion  and  some  disagreement  among 
judges  whether  the  power  conferred  upon  congress  to  regulate  commerce  is 
exclusive  in  its  character,  or  concurrent  with  that  of  the  states.  By  recent 
decisions  this  question  has  been  put  at  rest.  When  the  subject  upon  which 
congress  can  act  under  this  power  is  national  in  its  character,  and  admits  and 
requires  uniformity  of  regulation  affecting  alike  all  the  states,  then  the 
power  is  in  its  nature  exclusive;  but  when  the  subject  upon  which  the  power 
is  to  act  is  local  in  its  operation,  then  the  power  of  the  state  is  so  far  concur- 
rent that  its  action  is  permissible  until  congress  interferes  and  tiikes  control 
of  the  subject.  Of  the  former  class  is  all  that  portion  of  commerce  with 
foreign  countries  and  among  the  states  which  consists  in  the  carriage  of  per- 
sons and  the  transportation,  purchase,  sale,  and  exchange  of  commodities. 
From  necessity  there  can  be  but  one  rule  in  such  ciises  for  all  the  states,  and 
the  only  power  competent  to  prescribe  a  uniform  rule  is  one  which  can  act 
for  the  whole  country.  Its  inaction  in  such  cases  is,  therefore,  an  equiva- 
lent to  a  declaration  that  such  commerce  shall  be  free  from  state  interfer- 
ence." 

See,  also,  Pullman  Southern  Car  Co.  v.  Nolan,  22  Fed.  Eep.  276; 
Gibbons  v.  Ogden,  9  Wheat.  1;  The  Daniel  Ball,  10  Wall.  565;  City 
of  Council  Bluffs  v.  Railroad  Co.  45  Iowa,  338;  Passenger  Cases,  7 
How.  283;  State  of  Pa.  v.  Wheeling  Bridge  Co.  18  How.  421;  Coo- 
ley  V.  Board  of  Wardens,  12  How.  299;  Golman  v.  Ph'dadclphia,  3 
Wall.  713. 

From  these  authorities  and  the  cases  therein  cited  we  think  it  is 
conclusively  settled  that  the  portion  of  either  interstate  or  foreign 
commerce  which  consists  in  transit  or  traffic,  including  transporta- 
tion in  all  forms,  by  land  or  by  water,  and  the  purchase,  sale,  or  ex- 
change of  goods,  is  national,  and  susceptible  of  a  uniform  plan  of  reg- 
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olation,  and  is,  therefore,  under  the  exclusive  control  of  congress. 
Even  if  congress  has  not  seen  fit  to  prescribe  any  specific  rules  to 
govern  interstate  commerce,  that  does  not  affect  the  question.  ''Its 
inaction  on  this  subject,  when  considered  with  reference  to  its  legis- 
lation with  respect  to  foreign  commerce,  is  equivalent  to  a  declara- 
tion that  interstate  commerce  shall  be  free  and  untrammeled. "  State 
V.  Saunders,  19  Kan.  127;   Weiton  v.  State^  supra. 

Our  opinion  is,  therefore,  that  section  57, — which  was  repealed  by 
the  legislature  in  1883, — if  intended  to  apply  to  interstate  commerce, 
was  in  violation  of  the  constitution  of  the  United  States,  and  there- 
fore void.  The  conclusion  we  have  reached  could  not  be  disputed, 
were  it  not  for  the  case  of  Peik  v.  Chicngo  d;  N.  W.  K.  Co,  94  U.  S.  164, 
and  the  language  of  the  court  in  Munn  v.  State,  Id.  133,  and  RaiU 
road  Co.  v.  lowi.  Id.  155.  We  confess  it  is  diflScult  to  reconcile  these 
three  cases  with  the  principles  which  have  been  settled  by  the  prior 
and  subsequent  course  of  decision  of  the  United  States  supreme  court, 
if  they  decide  that  until  congress  acts  in  reference  to  interstate  com- 
merce the  legislature  of  a  state  may  regulate  the  transportation  of 
freight  and  passengers  among  the  states.  These  cases  were  decided 
in  1876,  and  the  opinion  in  the  Peik  Case  was  delivered  by  Chief  Jus- 
tice Waite  ;  yet  in  the  case  of  Hall  v.  De  Cuir,  supra,  decided  the  next 
year, — 1877, — the  chief  justice  quotes  approvingly  what  was  said  by 
Mr.  Justice  Field,  speaking  for  the  court  in  Weiton  v.  State  of  Mis- 
souri, 91  U.  S.  282,  that  "inaction  [by  congress]  *  *  *  ig  equiv- 
alent to  a  declaration  that  interstate  commerce  shall  remain  free  and 
untrammeled."  Referring  to  those  decisions,  the  supreme  court  of 
Iowa,  in  Carton  v.  Railrojd  Co.,  supra,  uses  the  following  language : 

"Tlie  cases  of  Munn  v.  State,  94  U.  S.  113;  Uailroad  Co.  v.  Iowa,  Id.  155; 
and  Peik  v.  Chicago  &  N,  W.  R,  Co,  Id.  164,  do  not  appear  to  us  to  sanction 
the  validity  of  acts  of  the  state  legislature  regulating  the  transportation  of 
freight  and  passengers  between  the  states.  They  merely  deter  mine  the  power 
of  the  statutes  to  fix  reasonable  warehouse  charges  and  reasonable  charges  for 
transportation  of  freight  within  the  boundaries  of  the  states  respectively,  and 
that  when  such  power  is  exercised,  although  it  may  incidentally  aflfeet  com- 
merce between  the  states,  yet  the  laws  of  the  states  are  not  regulations  of 
Interstate  commerce  because  of  such  incidental  results.  That  it  was  not  in- 
tended in  those  cases  to  approve  legislation  like  that  under  consideration  in 
this  cfise,  it  appears  to  us  is  conclusively  shown  by  the  reasoning  in  the  later 
cases  of  Ilall  v.  De  Cuir,  95  U.  S.  485,  and  Railroad  Co,  v.  Uusen,  Id.  465." 

In  the  case  of  Louisville  dc  N.  R.  Co.  v.  Railroad  Co.  of  Tenn.,  supra, 
S.  C.  19  Fed.  Eep.  705,  Hammond,  J.,  in  commenting  upon  the  Peik 
Case,  says : 

"In  the  Wisconsin  case,  the  next  in  the  series  of  the  G ranger  Cases,  the  court 
mainly  deals  again  with  what  were  evidently  considered  by  all  more  important 
questions.  Circuit  Judge  Dkummond  tells  us  the  question  we  are  consider- 
ing was  scarcely  argued  at  all  in  the  court  below,  and  evidently  it  was  only 
incidentally  considered  in  the  supreme  court.  6  Biss.  177.  The  Wisconsin 
act,  unlike  ours,  contained  an  exception  which  excluded  from  its  operation 
all  rates  of  charges  for  *  carrying  freight  which  comes  from  beyond  the  bound- 
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aries  of  the  state  and  to  be  carried  across  or  through  the  state/  Possibly, 
notwithstanding  its  terms,  the  act  may  have  been  construed,  within  the  pur- 
view of  this  exception,  not  to  apply  to  persons  and  property  coming  from  other 
states  into  Wisconsin,  or  going  from  that  into  other  states;  which  was  not 
thought,  however,  to  be  its  construction  in  the  court  below,  though  the  ques- 
tion whether  it  could  so  apply  under  the  State  Freight  Tax  Cases,  15  Wall. 
232,  was  reserved  and  not  decided  in  that  court.*' 

In  the  Peik  Case  the  chief  justice  speaks  of  the  power  of  Wisconsin 
to  regulate  its  fares,  etc.,  so  far  as  they  are  a  domestic  concern,  even 
though,  incidentally,  they  may  reach  beyond  the  state.  Clearly  a 
statute  of  the  state  prescribing  rates  of  freight  for  goods,  which  shall 
be  binding  upon  the  railroad  companies  with  respect  to  goods  brought 
from  another  state,  is  a  regulation  of  interstate  commerce  as  much 
as  a  law  imposing  a  tax  upon  such  goods.  Therefore,  it  cannot  be 
said  that  such  a  statute  acts  incidentally.  It  acts  directly  upon  a 
commerce  which  is  interstate.  It  does  not,  like  laws  imposing  a  tax 
upon  gross  receipts  from  traffic,  affect  such  commerce  indirectly.  It 
assumes  to  regulate  and  control  it  as  commerce,  and  has  no  other 
object  and  design.  Therefore  we  cannot  say,  as  was  stated  in  the 
Peik  Case,  that  said  section  57,  if  intended  to  apply  to  interstate 
commerce,  merely  incidentally  affected  such  commerce.  We  have 
examined  the  case  of  People  v.  Wabash,  St,  L.  <£  P.  R.  Co.  104  111. 
476.  That  portion  of  the  case  that  is  in  any  way  applicable  to  this 
is  largely  based  upon  the  construction  given  by  that  court  to  the  three 
cases  cited,  and  reported  in  94  U.  S.  For  the  reasons  before  stated 
we  think  the  supreme  court  of  the  United  States  never  intended  to 
establish  the  doctrine  as  broadly  as  contended  in  the  Illinois  case. 

Thus  far  we  have  discussed  the  question  presented  as  though  con- 
gress had  remained  entirely  passive  upon  the  subject.  Such,  however, 
is  not  the  fact.  In  1866  it  passed  an  act  authorizing  all  railroad  com- 
panies to  transport  passengers  and  freight  from  state  to  state,  and 
empowering  them  to  receive  and  accept  compensation  therefor.  It 
seems  to  us  that  the  existence  of  this  statute  must  be  considered  in 
discussing  the  power  of  a  state  to  regulate  interstate  commerce.  See 
14  U.  S.  St.  at  Large,  66;  Bev.  St.  U.  S.  (2d  Ed.  1878)  p.  1017,  §  5258. 
If  by  this  statute  congress  undertook  to  legislate  upon  interstate  com- 
merce, the  exceptional  decisions  of  the  United  States  supreme  court, 
decided  in  1876,  including  the  Peik  Case,  do  not  militate  in  the  slight- 
est degree  against  the  views  announced  herein.  That  each  railroad 
company,  in  the  case  before  us,  issued  its  own  way-bill  to  and  from 
the  connecting  point  with  the  defendant,  and  that  each  company  was 
liable  for  the  loss  and  damage  occurring  on  its  own  road  only,  does 
not  affect  the  question  of  interstate  commerce.  From  the  time  the 
goods  began  to  be  moved  from  St.  Louis,  Missouri,  until  they  were  de- 
livered at  Hutchinson,  in  this  state,  they  were  the  subject  of  commerce, 
and  commerce  among  states,  and  therefore  interstate  commerce. 

After  a  careful  consideration  of  the  whole  record,  and  the  important 
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questions  involved,  we  decide  tbat  the  plaintiff  is  not  entitled  to  re« 
cover.   The  judgment,  therefore,  of  the  district  court  must  be  afGj:med« 
(All  the  justices  concurring.) 


(32  Kan.  008) 

Eansas  Citt  &  E.  B.  Go.  r.  Ebegelo. 

Filed  Kovember  28, 1884. 

1.  TUiLKOAD  Compact— Land-Ownbr'b  Right  to  CROssiNaa. 

Ab  a  general  rule,  the  land-owDer  has  a  reasonable  right  to  farm-croflslngB 
over  a  right  of  way  condemned  for  a  railroad  company  running  through  his 
premises,  at  sach  places  as  the  necessities  of  his  farm  demand,  provided  such 
crossings  and  the  use  thereof  will  not  interfere  with  the  paramount  rights  of 
the  railroad  company. 
SL  Ba  ICE— Duty  of  Cohpant  to  Gojtbtruct  CsossiNOft. 

While  the  statute  does  not  require  railroad  companies  to  go  to  the  expense 
of  constructing  farm-crossings  over  theta*  rights  of  way  running  through  culti- 
vated or  other  premises,  yet  where  they  do  construct  such  crosnngs  It  fi  proper 
that  the  fact  should  go  to  the  juiy  in  awarding  damages  to  the  owner  of  the 
laud  talten  for  the  railroad. 
3.  Bami:—Plaw— Damages.  "" 

if  farm-crossings  are  a  part  of  the  plan  of  a  railroad  where  its  right  of  wav 
crosses  the  farm,  and  are  shown  on  the  map  and  profile  of  the  road  on  recora, 
and  are  taken  into  consideration  by  the  commissioners  in  making  the  award  of 
damages,  the  court  or  jury,  upon  appeal,  should  assess  the  damages  to  the  owner 
of  the  land  with  reference  to  such  plan  of  construction,  and  the  railroad  com- 
pany becomes  bound  thereby  to  construct  such  crossings. 
i,  Bahe— Risk  of  Fibb. 

In  awarding  damages  to  the  owner  of  land  taken  for  a  railroad,  the  exposure 
of  his  remaining  land  and  buildings  to  fire  from  the  company's  trains  or  en- 
gines is  a  proper  element  to  be  considered  in  making  the  estimate ;  but  in  mak- 
ing this  estimate  it  is  competent  onl^  to  take  into  consideration  the  risk  of 
fire  set  out  by  the  railroad  company  without  its  fault,  and  by  reason  of  the  op- 
eration of  the  road  through  the  premises.  For  fires  occurring  by  its  negligence 
the  company  is  liable  to  the  owner  in  a  proper  action  instituted  therefor,  and 
this  element  should  not  be  taken  into  account  in  estimating  the  damages. 
%.  Save— Risk  to  Orchard—Remotb  Damages. 

In  awarding  damages  to  the  owner  of  land  taken  for  a  railroad,  the  Jury  can- 
not consider  as  an  element  of  damages  the  increased  risk  to  the  orchard  on  the 
premises  by  reason  of  leaving  it  more  free  of  access  to  persons  traveling  along 
the  railroad,  and  to  tramps  and  employes  of  the  railroad  company,  as  such 
damages  are  so  remote  and  speculative  as  to  be  without  and  beyond  any  pos- 
sibility of  ascertainment  known  to  the  law. 

Error  from  Lyon  county. 

Appeal  by  J.  L.  Eregelo  from  the  award  of  commissioners  appointed 
to  condemn  «  right  of  way  through  Lyon  eonnty  for  the  Eansas  City 
&  Emporia  BaOroad  Company.  The  report  of  the  commissioners 
was  made  October  19, 1882.  The  appeal  was  taken  October  S8, 1883. 
The  case  was  tried  in  the  district  court  of  Lyon  county,  with  a  jury, 
at  the  March  term  of  court  for  1888.  Verdict  against  the  railroad 
company  for  $2,045.87.  The  company  excepted,  and  brings  the  cMe 
here. 

A.  A.  Hurd  and  C,  N.  SUrry^  for  plaintiff  in  error. 

Scott  d  Lynn,  for  defendant  in  error. 

HoBTOM,  C.  J.  J.  L.  Eregelo  is  the  owner  of  a  farm  containing  a 
quarter  section  of  land  in  Lyon  county,  being  the  S.  W.  ^  17-19-12. 
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A  right  of  way  was  condemned  and  appropriated  by  the  Kansas  City 
&  Emporia  Bailroad  Company  across  the  cultivated  part  of  this  land. 
The  road  enters  the  farm  at  its  west  line,  and  runs  diagonally  in  a 
south-easterly  direction  through  it.  Before  the  road  was  constructed, 
there  were  three  tracks  or  private  roads  to  go  to  different  parts  of  the 
farm.  One  of  these  was  a  lane  running  on  the  east  side  of  the  farm 
from  the  barn-yard  to  the  pasture-land.  The  ingress  to  and  egress 
from  this  pasture  was  by  the  means  of  this  lane.  The  evidence 
showed  that  at  the  time  of  the  trial  the  company  had  made  a  cross- 
ing at  the  point  where  the  railroad  crossed  the  lane,  so  that  stock 
could  pass  backwards  and  forwards  over  the  railroad  in  going  up  or 
down  the  lane.  The  second  track  was  one  through  the  orchard,  giv- 
ing access  from  the  main  premises  to  the  farm  along  the  fence  west 
3f  the  orchard,  and  running  out  to  the  meadow  land.  The  third  was 
about  the  middle  of  the  corn  land,  which  the  right  of  way,  in  passing 
through,  cuts  nearly  in  two.  The  amount  of  land  actually  taken  for 
the  right  of  way  was  6  and  16-100  acres.  The  commissioners  ap- 
praised the  value  of  the  land  taken,  and  assessed  the  damages  at  the 
sum  of  $1,000.     Kregelo  appealed  from  the  award. 

Upon  the  trial,  one  C.  S.  Beadle  was  produced  as  a  witness  on  the 
part  of  the  company,  and  testified  that  he  was  the  engineer  of  the 
company,  and  had  been  the  engineer  ever  since  the  building  of  the 
road  was  commenced;  that  at  the  time  of  the  condemnation  a  map 
and  profile  of  the  road,  the  same  as  filed  in  the  clerk's  office,  were 
presented  to  the  commissioners.  The  map  showed  the  location  of  a 
crossing  to  be  built  by  the  company  between  the  east  and  west  line 
of  the  farm,  in  the  land  designated  as  "corn"  or  "plowed  land." 
The  commissioners,  in  assessing  damages,  took  into  consideration 
that  this  crossing  was  to  be  built  by  the  company.  On  the  trial  the 
company  sought  to  show  that  it  had  ordered  the  crossing  to  be  built. 
The  court  rejected  the  evidence.  Thereupon,  the  company  offered 
to  prove  that  a  farm-crossing  had  been  ordered  to  be  constructed  at 
its  expense  over  the  road  at  a  point  marked  upon  the  map  and  pro- 
file, so  that  the  plowed  land,  through  which  the  railroad  run,  would 
be  restored  to  the  same  condition,  and  as  good  as  it  was  before  any 
roud  was  ever  located  there,  so  far  as  the  crossing  through  the  field 
was  concerned.  This  evidence  was  objected  to  as  irrelevant,  incom- 
petent, and  immaterial.  The  court  sustained  the  objection.  In  di- 
recting the  jury  the  court  said : 

"The  law  requires  the  company  to  build  crossings  where  the  railroad  is 
^Crossed  by  a  public  highway;  but  it  is  not  required  by  law  to  build  crossings 
itoy where  else." 

And  also  refused  to  give  the  following  instruction  which  was  prayed 
ifor  by  the  company : 

"Under  the  laws  ,of  this  state,  the  defendant,  by  the  condemnation  proceed- 
ings instituted,  did  not,  has  not,  and  will  not  acquire  the  absolute  ownership 
of  the  land  condemned  through  the  plaintiff's,  farm  for  right  of  way,  but  only 
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has  and  will  by  such  proceedings  acquire  the  right  to  use  and  occupy  such 
land,  as  and  for  the  purposes,  needs,  and  necessities  of  a  railroad,  so  long  as 
it  continues  to  use  the  same  for  such  purposes.  The  legal  title  in  fee-simple 
of  such  land  remains  in  the  plaintiff,  subject  only  to  the  right  of  user  on  the 
part  of  the  defendant,  and  the  plaintiff  has,  and  will  have  at  all  times,  the 
right  to  use  any  part  of  such  right  of  way  in  any  way  which  will  not  inter- 
fere with  the  use  thereof  for  its  purposes  by  the  defendant,  and  which  will 
not  be  inconsistent  with  the  defendant's  right  of  use." 

Among  the  Bpecial  findings  were  the  following : 

"How  much  damages,  if  smy,  has  the  plaintiff  suffered  by  the  condemna- 
tion of  the  right  of  way  through  his  land  by  reason  of  cutting  him  off  from 
any  crossing  on  his  farm  that  he  had  before  such  right  of  way  was  con- 
demned, and  which,  by  such  condemnation  and  the  building  of  the  road,  has 
been  rendered  worthless?  Anstoer.  S610.  What  distance  will  plaintiff  have 
to  go,  further  than  he  had  to  go  before  the  construction  of  this  road,  each  time 
that  he  turns  his  cattle  into  his  pasture,  or  brings  them  from  his  pasture  to  his 
corral  f  A,  350  rods.  What  length  of  time  will  it  take  the  plaintiff,  or  any 
person  for  him,  in  bnnging  the  cattle  into  the  corral,  or  driving  them  from 
the  corral  to  the  pasture,  longer  by  reason  of  the  building  and  operation  of 
the  defendant's  road  than  it  took  b^re,  each  time  that  such  cattle  are  driven 
to  the  corral  or  to  the  pasture?  A.  One  hour.  How  much  more  time  in  a 
year  will  it  require  a  person,  in  farming  the  plaintiffs  farm,  to  work,  by  rea- 
son of  the  building  and  operation  of  this  road,  than  it  did  before  the  road  was 
built  and  operated?  A,  15  days.  How  much  has  the  condemnation  for  the 
building  of  the  road  through  plaintiff's  land  damaged  the  plaintiff  by  reason 
of  cutting  his  corn  land  in  two?    A,  $450." 

In  rejecting  the  evidence  that  the  company  had  ordered  the  cross- 
ing to  be  built,  and  in  refusing  to  give  the  instruction  asked  for, 
material  error  was  committed.  While  the  statute  does  not  require 
railroad  companies  to  go  to  the  expense  of  constructing  farm-cross- 
ings, yet,  where  they  do  construct  such  crossings,  it  is  proper  that 
the  fact  should  go  to  the  jury  on  the  question  of  damages.  Again,  if 
such  crossings  are  a  part  of  the  plan  of  a  railroad  where  it  crosses 
the  farm,  and  are  shown  on  the  map  and  profile  of  the  road  on  rec- 
ord, and  are  taken  into  consideration  by  the  commissioners  in  mak- 
ing the  award  of  damages,  the  court  or  jury,  upon  appeal,  should  as- 
sess the  damages  with  reference  to  such  plan  of  construction,  and 
the  railroad  company  becomes  bound  to  construct  such  crossings. 
Kyle  V.  Railroad  Co.  2  Barb.  Ch.  489;  Mills,  Em.  Dom.  213.  There- 
fore the  direction  of  the  court  that  the  law  does  not  require  railroad 
companies  to  build  crossings  anywhere  except  upon  public  highways 
was,  in  this  case,  misleading.  Furthermore,  the  refusal  of  the  in- 
struction asked  for  was  very  prejudicial.  As  a  general  rule,  the  land- 
owner has  a  reasonable  right  to  farm  crossings  at  such  places  as  the 
necessities  of  his  farm  demand,  provided  such  crossings  and  the  use 
thereof  will  not  interfere  with  the  paramount  rights  of  the  railroad 
company.  Railway  Co.  v.  Allen,  22  Kan.  285 ;  Railroad  Co.  v.  Gough, 
29  Kan.  94;  sections  81,  82,  c.  23,  Comp.  Laws  1879. 

The  jury  should  have  been  clearly  informed  of  the  paramount 
rights  of  the  railroad  company  to  the  right  of  way,  yet  at  the  same 
v.6p,no.l — 2 
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time  the  rights  of  the  land-owner  ought  to  have  been  explained  in 
such  a  manner  that  the  jury  might  have  understood  that  the  land- 
owner had  the  right  to  the  use  of  the  condemned  property  at  the  cross- 
ing made  and  at  the  one  proposed  to  be  made  by  the  railroad  com- 
pany, and  to  such  other  farm-crossings  as  would  not  interfere  with  the 
use  of  the  property  for  railroad  purposes.  It  is  a  question  of  fact, 
not  of  law,  whether  the  necessities  of  the  railroad  company  demanded 
exclusive  occupancy  of  its  right  of  way  for  its  purposes,  and  what  use 
of  the  property  by  the  land-owner  is  a  detriment  to  or  interference 
with  the  rights  of  the  road.  Railway  Co.  v.  Alleriy  supra.  If  the  jury 
had  been  properly  directed,  it  is  very  evident  that  the  special  findings 
returned  by  them  would  have  been  answered  differently  in  many  re- 
spects. 

From  the  special  findings  it  also  appears  that  the  jury  awarded 
$100  damages  for  the  increased  risk  of  fire.  The  general  current  of 
authority  is  to  the  effect  that  in  awarding  damages  to  the  owner  of 
land  taken  for  a  railroad,  the  exposure  of  his  remaining  land  and 
buildings  to  fire  from  the  company's  trains  or  engines  is  a  proper 
element  to  be  considered  in  making  the  estimate.  This,  upon  the 
ground  that  the  increased  exposure  to  fire  depreciates  the  value  of  the 
owner's  remaining  land,  and  if  such  increased  exposure  to  fire  does 
diminish  the  value  of  the  remaining  property,  the  owner  is  entitled 
to  some  compensation  therefor;  but  the  most  that  can  be  claimed 
concerning  the  assessment  for  the  increased  exposure  to  fire  by  the 
passage  of  the  railroad  track  through  the  premises  is  that  it  is  com- 
petent only  to  take  into  consideration  the  risk  of  fire  set  out  by  the 
trains  or  engines  without  the  fault  of  the  company,  and  by  reason  of 
the  operation  of  the  road  through  the  premises.  If  fires  occur  through 
the  negligence  of  the  company  it  would  be  liable  to  the  owner,  and 
this  element  should  not  be  taken  into  account  in  estimating  the  com- 
pensation. Adden  v.  Railroad  Co.  65  N.  H.  413 ;  Colvill  v.  Railway 
Co.  19  Minn.  283,  (Gil.  240;)  Lance  v.  Railroad  Co.  57  Iowa,  636; 
S.  C.  11  N.  W.  Rep.  612 ;  Swinney  v.  Railroad  Co.  59  Ind.  205;  Rail- 
road Co.  V.  Murdocky  68  Ind.  137;  Railroad  Co.  v.  Barlow,  3  Or. 
311;  Railroad  Co.  v.  McComb,  60  Me.  290;  Pierce  v.  Railroad  Co. 
105  Mass.  199 ;  Railroad  Co.  v.  Sawyer,  71  111.  361 ;  1  Eedf.  Railw. 
(4th  Ed.)  290,  §  8,  notes ;  Pierce,  E.  E.  174,  175. 

The  decisions  of  Pennsylvania  and  one  or  two  other  states  oppose 
the  allowance  of  damages  for  the  increased  exposure  to  fire,  but. they 
are  contrary  to  the  general  course  of  deoisions  upon  the  subject,  and 
therefore  we  do  not  follow  them.  Railroad  Co.  v.  HummeU,  27  Pa. 
St.  99 ;  Patten  v.  Railway  Co.  33  Pa.  St.  426.  The  jury,  in  assessing 
damages,  also  allowed  the  sum  of  $250,  for  the  increased  risk  to  the 
orchard  on  the  premises  by  reason  of  leaving  it  more  free  of  access 
to  persons  traveling  along  the  railroad,  and  to  tramps  and  employes 
of  the  railroad  company.  Such  damages  are  so  remote  and  specula- 
tive as  to  be  without  and  beyond  any  possibility  of  ascertainment 
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known  to  the  law.  They  cannot  and  ought  not  to  be  taken  into  con- 
sideration in  estimating  the  compensation  which  the  land-owner  is 
entitled  to  recover  from  the  company.  Railway  Co.  v.  Lyon,  24  Kan. 
745;  Lance  v.  Railroad  Co.,  supra;  section  82,  Gomp.  Laws  1879» 


There  are  other  alleged  errors  referred  to;  but,  as  the  more  impor- 
tant ones  have  been  commented  upon,  it  seems  to  us,  in  view  of  the 
prior  decisions  of  this  court,  that  it  is  unnecessary  to  refer  further  to 
the  matters  presented.  The  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  a  new  trial  in  accordance  with 
the  views  herein  expressed. 

(All  the  justices  concurring.) 


(32  Kan.  688)  «  ^ 

State  v.  Fleming. 

Filed  November  28, 1864. 

iNTOXiCATmo  LiQUOKS— Sale  by  Physician. 

A  pli3'^8ician,  having  no  permit  therefor,  cannot,  undw  the  stntnte,  lawfully 
furnish  intoxicating  liquor  as  a  medicine  to  a  patient  who  is  actually  sick,  and 
charge  and  receive  pay  for  the  same. 

Appeal  from  Cowley  county. 

The  following  complaint  or  information,  omitting  court  and  title, 
was  filed  in  the  district  court  of  Cowley  county. 

**In  the  name,  by  the  authority,  and  in  behalf  of  the  state  of  Kansas,  I,  P. 
S.  Jennings,  county  attorney  of  Cowley  county,  Kansas,  come  now  here  and 
give  the  court  to  understand  and  be  informed  that  John  Fleming,  at  and 
within  the  county  of  Cowley,  in  the  state  of  Kansas,  and  at  and  in  a  one- 
story  frame  building,  situated  on  lot  No.  ten,  (10,)  in  block  No.  one  hundred 
and  twenty-eight,  (128,)  in  the  city  of  Winfield,  in  said  county  and  state,  and 
on,  to- wit,  the  twenty-seventh  day  of  January,  1884,  the  said  John  Fleming, 
then  and  there  being  a  physician  and  following  his  profession  as  a  business, 
and  having  heretofore,  to-wit,  on  the  fifth  day  of  May.  1881,  duly  filed  with  the 
probate  judge  of  said  Cowley  county,  Kansas,  the  affidavit  required  by  section 
three  of  an  act  entitled  'An  act  to  prohibit  the  manufacture  and  sale  of  intox- 
icating liquors,  except  for  medical,  scientific,  and  mechanical  purposes,  and 
to  regulate  the  manufacture  and  sale  thereof  for  such  excepted  purposes,'  ap- 
proved February  19, 1881,  and  which  took  effect  May  1,  A.  J).  1881,  which  said 
affidavit  was  theretofore  duly  subscribed  and  sworn  to  by  the  said  John  Flem- 
ing, did,  in  good  faith,  make  a  verbal  prescription  for  one  W.  C.  McDonald  for 
one  pint  of  whisky,  the  said  W.  C.  McDonald  then  and  there  being  the  patient 
of  the  said  John  Fleming,  and  being  then  and  there  actually  sick,  and  whisky 
being  then  and  there  a  necessary  medicine  and  remedy  for  the  said  W.  C. 
McDonald  in  his  then  condition;  and  the  said  John  Fleming  did  then  and 
there  unlawfully  furnish  and  deliver  to  the  said  W.  C.  McDonald  the  one 
pint  of  whisky  prescribed  by  the  said  John  Fleming  for  the  said  W.  C.  Mo- 
Donald,  as  aforesaid,  and  did  then  and  there  receive  from  the  said  W.  C.  Mo- 
Donald  one  dollar  in  payment  for  the  said  one  pint  of  whisky  so  furnished 
and  delivered  as  aforesaid;  the  said  John  Fleming  not  having  first  obtained 
and  not  then  having  a  druggist's  or  manufacturer's  permit  from  the  probate 
Judge  of  Cowley  county,  Kansas,  as  provided  by  law  for  the  sale  of  intoxicsit- 
ing  liquors,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided* 
and  against  the  peace  and  dignity  of  the  state  of  Kansas. " 
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On  January  30,  1884,  the  defendant  filed  his  motion  to  quash  the 
complaint  or  information,  upon  tne  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  public  offense.  On  January  31,  1884,  the 
motion  came  on  for  hearing,  and  was  sustained.  The  court  rendered 
judgment  that  the  defendant  be  discharged.  The  state  appeals  and 
brings  the  case  here. 

W.A.  Johnston,  Atty.  Gen.,  and  F.  S,  Jennings,  for  appellant. 

Henry  E.  Asd  and  IF.  P.  Hackney,  for  appellee. 

HoRTON,  (•*  4-  The  principal  question  in  this  case  is  whether  a 
physician,  having  no  druggist's  permit,  can,  under  the  statute,  law- 
fully furnish  intoxicating  liquor  to  his  patient,  who  is  actually  sick, 
needing  the  liquor  as  a  medicine,  and  receive  pay  therefor?  It  is  in- 
sisted— First,  that  the  administering  of  liquors  as  a  medicine  to  a  pa- 
tient by  a  physician,  who  receives  pay  for  the  same,  cannot  properly 
be  denominated  a  sale ;  second,  that  it  was  not  the  intention  of  the 
legislature,  in  passing  the  prohibitory  liquor  law,  to  interdict  a  phy- 
sician from  administering  intoxicating  liquor,  in  good  faith,  to  his  pa- 
tient, who  is  actualljr  sick,  and  charging  for  such  liquor.  We  think 
the  information  states  all  the  requisites  of  a  sale.  The  physician,  as 
the  seller,  gave  and  passed  over  to  his  patient,  the  buyer,  the  intoxi- 
cating liquor  in  exchange  for  one  dollar,  and  the  patient  accepted  the 
liquor,  and  not  only  agreed  to  pay  for  it,  but  did  actually  pay  its  price. 
2  Bouv.  Law  Diet.  606.  In  the  case  of  Schaffner  v.  State,  8  Ohio  St. 
643,  it  does  not  appear  that  the  physician  charged  or  received  com- 
pensation for  the  liquors  administered  by  him.  If,  however,  it  was 
the  intention  of  the  court  delivering  the  opinion  in  that  case  to  decide 
that  the  administering  of  intoxicating  liquors  to  a  patient  by  a  phy- 
sician, who  charges  and  receives  pay  for  the  same,  is  not  a  sale  of 
liquors  by  the  physician  to  the  patient,  we  cannot  assent  thereto. 
Further,  we  are  of  the  opinion  that  under  the  statute  a  physician  can- 
not sell,  even  for  medical  purposes,  intoxicating  liquors  without  a 
druggist's  permit. 

The  amendment  to  article  5  of  the  constitution  ordains:  "The 
manufacture  and  sale  of  intoxicating  liquors  shall  be  forever  pro- 
hibited in  this  state,  except  for  medical,  scientitic,  and  mechanical 
purposes."  The  legislature  adopted,  in  1881,  a  statute  which  attempts 
to  regulate  the  sale  of  intoxicating  liquors  for  the  excepted  purposes. 
Laws  1881,  c.  128.  Section  2  of  this  statute  reads :  "It  shall  be  unlaw- 
ful for  any  person  or  persons  to  sell  or  barter  for  medical,  scientific,  or 
mechanical  purposes, etc.,  without  having  procured  a  druggist's  permit 
therefor  from  the  probate  judge  of  the  county,"  etc.;  and  the  section 
further  on  provides  that  the  probate  judge  is  authorized  to  grant  such 
permit  to  certain  persons,  who  "can  be  intrusted  with  the  responsi- 
bility of  selling  said  liquors  for  the  purpose  aforesaid  in  the  manner 
hereinafter  provided."  "The  manner  hereinafter  provided"  is  ex- 
plained in  section  4.  Any  druggist  having  a  permit,  etc.,  may  sell 
for  medical  purposes  only  upon  the  written  or  printed  prescription  of 
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a  practicing  physician,  duly  signed  by  such  physician,  and  who  has 
made  and  filed  the  affidavit  mentioned  in  the  preceding  section.  Sec- 
tion 7  uses  this  language :  "Any  person,  without  taking  out  and  hav- 
ing a  permit  to  sell  intoxicating  liquors,  etc.,  shall  be  deemed  guilty 
of  a  misdemeanor." 

The  statute  is  so  plain  and  direct  that  we  think  the  question  is 
settled  thereby  that  the  legislature  did  not  intend  to  exempt  physi- 
cians from  its  operation.  If  the  legislature  had  intended  to  exempt 
physicians,  it  could  easily  have  done  so.  The  method  and  the  means 
of  regulating  the  sale  of  intoxicating  liquors  for  the  excepted  purposes 
mentioned  in  the  constitution  must  be  referred  to  the  wisdom  and 
discretion  of  the  legislature.  The  various  provisions  of  the  enacted 
statute  all  tend  to  show  that  the  legislature  had  no  intention  to  per- 
mit physicians,  druggists,  or  any  other  person  to  sell  intoxicating 
liquors  for  the  excepted  purposes  "without  first  having  procured  a 
druggist's  permit  therefor  from  the  probate  judge."  Ita  lex  scripta  est 
— so  the  law  is  written.  We  cannot  make  the  law,  nor  by  judicial  con- 
struction change  or  modify  its  terms  so  as  to  legalize  sales  which  are 
expressly  prohibited.  Woods  v.  State,  36  Ark.  36;  Wright  v.  Peo- 
ple, 101  111.  126;  State  v.  Hall,  39  Me.  107;  State  v.  Brown,  31  Me. 
523;  ComTnonwealth  v.  Sloan,  58  Mass.  (4  Gush.)  52.  Counsel  refer 
to  the  statutes  of  several  states  forbidding  the  sale  of  intoxicating 
liquors,  which  contain  no  exceptive  provisions,  and  cite  decisions  from 
those  states  to  the  effect  that  the  legislatures  of  those  states  must  be 
presumed  to  have  left  the  necessity  of  saving  life  and  curing  the  sick 
to  operate  as  an  implied  exception  to  the  general  terms  of  the  statutes. 
Thomasson  y.  State,  15  Ind.  449;  State  v.  Mitchell,  28  Mo.  563;  State 
v.  Larrimore,  19  Mo.  391 ;  State  v.  Wray,  72  N.  C.  253.  Some  of  these 
cases  are  in  conflict  with  the  previous  decisions  of  this  court.  While 
the  old  dram-shop  act,  regulating  the  sale  of  intoxicating  liquors,  was 
in  force,  this  court  decided  that  druggists  had  no  right  to  sell  intoxi- 
cating liquors,  even  for  medical  purposes,  without  license.  Salina  v. 
Seitz,  16  Kan.  143.  But  the  decisions  cited  by  the  defendant  are  not 
applicable  to  the  present  case,  because  there  is  embodied  in  the  stat- 
ute of  this  state  a  special  provision  made  for  the  sale  of  intoxicating 
liquors  for  medical  purposes,  and  the  statute  is  bristling  all  over  with 
provisions  tending  to  show  that  it  was  in  the  mind  of  the  legislature, 
at  the  time  the  statute  was  adopted,  to  forbid  physicians  and  all  other 
persons  from  selling  or  bartering  intoxicating  liquors  for  medical 
purposes  without  first  having  procured  a  permit.  Physicians  are 
specially  referred  to  in  the  statute,  and  are  prohibited  from  even  pre- 
scribing intoxicating  liquor  as  a  medicine  to  a  patient,  unless  they 
make  and  file  with  the  probate  judge  of  the  county  where  they  practice 
their  profession  an  affidavit  in  the  terms  prescribed  by  the  statute. 
Section  3,  c.  128,  Laws  1881.     Again,  said  section  provides: 

"Any  physician  who  is  regularly  engaged  in  the  practice  of  his  profession 
as  a  business,  and  who  in  cases  of  actual  sickness  shall  deem  any  of  the  liquors 
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mentioned  In  the  first  section  of  this  act  necessary  for  the  health  of  his  patient, 
may  give  such  patient  a  written  or  printed  prescription  therefor.  But  no  sueli 
prescription  shall  be  made  or  given  except  in  case  of  actual  sickness,  and 
when,  in  the  judgment  of  such  physician,  the  use  of  Intoxicating  liquor  is 
necessary  as  a  remedy.  *  *  *  Every  physician  or  person  assuming  to  act 
as  such,  who  shall  make  a  prescription  for  any  intoxicating  liquors  without 
having  made  and  filed  the  affidavit  in  this  section  provided,  or  who  shall,  after 
making  and  filing  such  afSdavit.  violate  any  of  the  provisions  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor." 

It  is  very  true  that  the  evil  sought  to  be  remedied  by  the  statute  is 
the  use  of  intoxicating  liquors  as  a  beverage,  and  that  this  purpose 
interprets  the  law.  Intoxicating  Liquor  Cases,  25  Ean.  751.  But  the 
idea  of  prohibition  as  embraced  in  the  statute  is  the  absolute  destruc- 
tion of  the  nse,  as  a  beverage,  of  intoxicating  liquors.  To  accomplish 
this,  the  legislature  has  seen  fit  to  throw  severe  restrictions  around 
the  administering  of  liquors  even  as  a  medicine.  It  has  attempted 
thereby  to  prevent  the  excepted  sales  from  becoming  the  ways  and 
means  of  rendering  the  statute  abortive.  Whether  the  legislature  has 
acted  wisely  it  is  not  for  ns  to  say;  for  the  law,  the  legislature,  and  not 
the  courts,  is  responsible.  It  is  clearly  indiscreet  to  prosecute  trans- 
actions like  the  one  charged  in  the  complaint;  but  the  defendant  bad 
no  right  to  administer  liquor  as  a  medicine  contrary  to  the  provisions 
of  the  statute. 

The  ruling  and  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with  the 
views  expressed. 

(All  the  justices  concurring.) 


(32  Kas.  718) 

Gabet  and  another  v.  Beeves  and  others. 
Filed  November  28, 1884. 

1.  Practice— Sehvicb  by  Publioation— AFFroxviT— Rbformatioit  awd  Fore- 

CLOSUKB  OP  MOKTGAGE. 

On  .lanuary  17, 1861,  an  action  was  commenced  in  the  district  court  of  Slir.w- 
nee  county,  Kansas,  to  reform  a  real -estate  mortgage,  and  to  foreclose  the  same, 
and  service  of  summons  was  obtained  only  by  publication.  The  affidavit  for 
sue  h  service  stated,  among  other  things,  "  that  the  said  defendant  has  removed 
from  the  said  county  of  Shawnee,  and  now  resides  in  that  region  of  country 
known  as  Pike*s  Peak,  and  that  service  of  summons  cannot  be  made  on  said 
defendant  within  this  territoiy.*'  When  this  affidavit  was  filed  is  not  shown. 
The  mortgage  was  reformed  and  foreclosed,  and  the  defendants  in  this  action 
bold  title  to  the  real  estate  in  controversy  under  the  foreclosure  judgment,  and 
the  plaintiffs  now,  in  a  collateral  proceeding,  attack  the  sufficiency  of  the  affi- 
davit. Held,  under  the  circumstances  of  this  case,  that  the  affidavit  will  be 
considered  as  sufficient. 

2.  Bamb— Presumption  as  to  Jurtsoiction  of  District  Court. 

In  the  absence  of  any  showing  to  the  contrary,  it  will  be  presumed  that  the 
district  court  had  Jurisdiction  to  render  the  judgment  which  it  did  render ; 
and  if  it  were  necessary  to  presume  that  the  affidavit  was  filed  after  January 
29,  1861,  it  will  be  so  presumed. 
8.  Bamb^Oollatbral  Attack. 

Where  an  action  is  commenced  to  reform  and  to  foreclose  a  real-estate  mort- 
gage, the  reformation  of  the  mortgage  is  not  a  separate  action,  but  a  mere  in- 
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cident  to  the  foreclosure;  and  where  everything  pcrtnining  to  the  action,  ex- 
cept the  affidavit  for  service  by  publication,  is  amply  sufficient,  and  the  affidavit 
for  publication  is  sufficient  in  every  particular,  except  that  it  does  not  mention 
specifically  the  reformation  of  the  mortgage,  Jieldy  that  the  affidavit  will,  nev. 
erthelcss,  when  attacked  in  a  collateral  proceeding,  be  considered  as  sufficient. 

Error  from  Shawnee  county. 

This  action  was  commenced  by  George  W,  Carey  and  Cornelius 
Bray,  on  October  26,  1S83,  in  the  district  court  of  Shawnee  county, 
Kansas,  against  B.  D.  Beeves,  M.  D.  Beeves,  and  M.  B.  Cole,  to  quiet 
the  plaintiff's  title  to  the  S.  E.  ^  of  section  15,  township  13,  range 
15  E.,  in  said  county  of  Shawnee.  The  plaintiffs  filled  the  following 
petition,  to-wit: 

In  the  Shawnee  Countt  Disthict  CotJBT. 

Qeorge  W.  Cary  and  Oornelitis  Bray,  Plaintiffs,  v.  R.  D,  Reeves^  M,  D,  Reeves, 
and  M,  B,  Cole,  D^endanU. 

PETITION. 

Said  plaintiffs  complain  of  said  defendants  for  tliat  said  plantiffa  are  in  the 
actual  and  peaceable  possession  of  the  following  described  lands  and  tene- 
ments situate  in  Shawnee  county,  state  of  Kansas,  to-wit,  the  south-east 
quarter  of  section  15,  township  thirteen,  range  fifteen  east;  and  said  defend- 
ants claim  some  estate  or  interest  therein  adverse  to  said  plaintiffs  under  and 
by  virtue  of  certain  proceedings  had,  and  a  sale  of  said  premises  made  there- 
under by  the  sheriff  of  said  Shawnee  county,  in  a  certain  action  brought  in 
the  district  court  of  the  Second  judicial  district  of  the  territory  of  Kansas,  on 
the  seventeenth  day  of  January,  1861,  wherein  Reuben  H.  Farnhara  was 
plaintiff,  and  one  James  McCauiman  was  defendant,  being  civil  action  num- 
bered 268  on  the  docket  and  records  of  said  court,  still  preserved  in  this  court; 
which  action  was  brought  to  correct  an  alleged  mistake  in  the  description  in 
a  pretended  mortgage  alleged  therein  to  have  been  executed  by  said  James 
McCamman,  so  that  said  mortgage  should  describe  and  be  a  lien  upon  the 
said  premises  hereinbefore  described,  instead  of  another  and  an  entirely  dif- 
ferent tract  of  land,  which  was  the  only  tract,  as  it  was  alleged,  actually  de- 
scribed in  said  mortgage,  and  which  action  was  further  brought  for  the  fore- 
closure of  said  mortgage,  when  and  as  so  corrected,  and  the  sale  of  the  premises 
hereinbefore  described  thereunder.  And  said  mistake  was  by  decree  in  said 
action  so  corrected,  and  said  premises  decreed  to  be  sold  and  were  sold  to  said 
Reuben  II.  Farnham,  the  plaintiff  in  said  action,  under  whom,  and  solely  on 
account  of  the  pretended  title  thus  derived,  said  defendants,  through  divers 
mesne  conveyances,  claim  said  adverse  interest  and  estate  in  said  premises. 
But  said  plaintiffs  aver  that  said  proceedings  and  decree,  in  so  far  as  the  at- 
tempted correction  of  said  alleged  mortgage  was  concerned,  and  in  so  far  as 
concerned  the  sale  and  conveyance  of  said  above-described  premises,  were  and 
are,  all  of  them,  wholly  void,  because  no  process  of  any  kind  whatever  was  ever 
served  upon  said  James  McCamman  in  said  action,  nor  did  he  ever  appear 
therein  in  person,  or  by  attorney,  or  otherwise;  and  the  sole  and  only  process 
or  notice  served  or  given  in  said  action  was  a  notice  of  the  commencement 
thereof  published  in  a  newspaper  published  in  said  county,  based  upon  an  af- 
fidavit of  which  the  following  Is  a  oopy,  except  the  title  and  jurat:  "Wilson 
Shannon,  being  duly  sworn,  deposes  and  saith  that  be  is  the  attorney  of  rec- 
ord for  the  above-named  plaintiff  in  the  above-entitled  cause;  that  the  said 
pUintiff  is  a  resident  of  New  York,  and  is  now  absent  from  this  territory; 

that  the  said  plaintiff,  on  the day  of  January,  1861,  filed  in  said  court  a 

petition  against  the  said  James  McCamman,  defendant,  praying  that  certain 
lands  situate  in  said  county  may  be  decreed  to  be  sold  to  satisfy  a  mortgage 
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given  by  the  said  defendant  to  the  said  plaintiff  to  secure  the  payment  of  a 
certain  sum  of  money  therein  named;  and  that  the  said  defendant  has  removed 
from  the  said  county  of  Shawnee  and  now  resides  in  that  region  of  country 
known  as  Pike's  Peak,  and  that  service  of  a  summons  cannot  be  made  on  tlie 
said  defendant  within  this  territory,  and  that  the  plaintiff  wishes  to  obtain  a 
service  on  said  defendent  by  publication;  and  further  this  alliant  saith  nut." 
And  no  other  affidavit  for  said  service  by  publication  w^as  ever  filed  in  said 
action,  and  no  other  service  was  ever  made  therein  on  said  James  McCam- 
man  than  said  service  by  publication;  and  the  decree  therein  was  upon  de- 
fault, and  without  any  appearance  therein  by  or  for  said  James  McCamman, 
all  of  which  matters  and  things  fully  appear  by  the  record  of  said  action  re- 
maining in  this  court;  by  reason  whereof  said  decree  correcting  said  alleged 
mistake  and  ordering  the  sale  of  said  premises  was  wholly  void,  and  without 
said  court  having  any  jurisdiction  to  make  said  decree  or  order. 

That  said  plaintiffs,  by  due  conveyance,  are  in  the  actual  and  peaceable  pos- 
session of  said  premises,  under  claim  and  color  of  the  title  of  said  James  Mc- 
Camman thereto,  which  said  defendants  adversely  claimed  to  have  derived 
from  him  as  aforesaid. 

Wherefore,  said  plaintiffs  pray  that  their  title  may  be  forever  quieted  agjiinst 
said  adverse  claims,  and  tliat  said  defendants  may  be  forever  enjoined  from 
asserting  or  claiming  any  title  to,  or  interest  or  estate  in,  said  premises,  and 
for  all  proper  relief.  G.  C.  Clemens,  Attorney  for  Plaintiffs. 

The  defendants  demurred  to  this  petition,  upon  the  ground  that 
the  petition  did  not  state  facts  sufiicient  to  constitute  a  cause  of  ac- 
tion, and  the  demurrer  was  sustained  by  the  district  court,  to  which 
ruling  the  defendants  excepted,  and  now  bring  the  case  to  this  court. 

6r.  C.  Clemens  and  Geo.  W,  Cary,  for  plaintiffs  in  error. 

H.  H,  Harris,  for  defendants  in  error. 

Valentine,  J.  The  only  questions  involved  in  this  case  are :  First. 
Has  the  district  court  jurisdiction  to  correct  a  mistake  in  a  real-es- 
tate mortgage,  and  to  foreclose  the  mortgage  in  the  same  action,  when 
the  only  service  of  summons  is  by  publication?  Second.  Is  such  a 
service  of  the  summons  sufficient  when  attacked  collaterally,  and  upon 
the  facts  of  this  particular  case?  The  plaintiffs  in  this  present  ac- 
tion claim  that  the  service  of  the  summons  in  the  aforesaid  reform- 
atory and  foreclosure  suit,  which  was  by  publication  only,  was  not 
and  is  not  sufficient,  for  the  following  reasons :  First,  that  the  affi- 
davit upon  which  the  publication  service  was  made,  does  not  state  or 
show  that  the  defendant  was  at  the  time  a  non-resident  of  Kansas; 
and,  second,  that  it  does  not  state  or  show  anything  with  reference 
to  the  desired  reformation  of  the  mortgage.  And  they  further  claim 
that  no  jurisdiction  of  either  the  subject-matter  of  the  action  or  of 
the  defendant  in  the  action  can  be  obtained  in  any  case  like  the  afore- 
said reformatory  and  foreclosure  action,  by  any  service  by  publica- 
tion, for  the  reasons — First,  that  the  mortgage  in  such  a  case,  be- 
ing defective  with  reference  to  the  description  of  the  land  intended  to 
be  mortgaged,  could  not  be  foreclosed  as  to  such  land  until  the  mort- 
gage was  reformed;  and,  second,  that  such  reformation  of  the  mort- 
gage can  never  be  accomplished  by  any  mere  service  by  publication, 
for  the  reason  that  such  reformation  constitutes  a  separate  cause  of 
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action  from  the  desired  foreclosure  of  the  mortgage,  and  is  a  proceed- 
ing purely  in  personarriy  and  not  at  all  a  proceeding  in  rem;  and  no 
proceeding  in  personam  can  ever  be  effectively  instituted  or  main- 
tained on  any  mere  service  by  publication.  All  these  questions  are 
raised  collaterally,  and  are  so  raised  by  the  present  plaintiffs  in  this 
action,  brought  by  them  to  quiet  their  title  to  the  land  in  controversy 
as  against  the  title  held  by  the  present  defendants  under  the  said  re- 
formatory and  foreclosure  proceedings,  and  are  not  raised  directly,  or 
in  the  original  action  in  which  the  mortgage  was  reformed  and  fore- 
closed. The  statute  governing  the  proceedings  had  in  the  reforma- 
tory and  foreclosare  action,  including  the  service  of  the  summons 
therein,  was  the  Code  of  Civil  Procedure  of  1859.  (Comp.  Laws  1862, 
tits.  4  and  5,  and  especially  sections  52,  78,  79.  See,  also,  title  11, 
§  385,  of  the  same  chapter.)  This  Code  provides  for  service  of  sum- 
mons by  publication  in  foreclosure  actions,  (sections  52,  78,  79,)  and 
also  **in  actions  which  relate  to,  or  the  subject  of  which  is,  real  or  per- 
sonal property  in  this  territory,  (state,)  where  any  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contingent,  therein,  or  the  relief 
demanded  consists  wholly  or  partly  in  excluding  him  from  any  inter* 
est  therein,  and  such  defendant  is  a  non-resident  of  the  territory 
(state,)  or  a  foreign  corporation,"  (sections  78,  79)  and  provides  for 
the  filing  of  an  affidavit  as  the  foundation  for  such  service  in  the  fol- 
lowing words,  to- wit: 

'*Sec.  79.  Before  service  can  be  made  by  publication,  an  affidavit  must  be 
filed  that  service  of  a  summons  cannot  be  made  within  this  territory,  on  the 
defendant  or  defendants  to  be  served  by  publication,  and  that  the  case  is  one 
of  those  mentioned  in  the  preceding  section.  When  such  affidavit  is  filed, 
the  party  may  proceed  to  make  service  by  publication." 

It  seems  to  be  admitted  that  everything  in  the  said  reformatory 
and  foreclosure  action  was  sufficient  in  every  respect,  except  the  af- 
fidavit for  publication  service;  and  it  is  claimed  that  such  affidavit  is 
defective  for  the  reasons  and  in  the  respects  above  mentioned.  We 
shall  now  proceed  to  consider  the  questions  raised  by  the  plaintiffs  in 
the  present  action. 

Does  the  affidavit  for  publication  show  that  the  defendant  in  that 
action  was  a  non-resident  of  Kansas  at  the  time  when  such  affidavit 
was  filed?  The  affidavit  states  "that  the  said  defendant  has  removed 
from  the  said  county  of  Shawnee,  and  now  resides  in  that  region  of 
country  known  as  Pike's  Peak,  and  that  service  of  summons  cannot 
be  made  on  said  defendant  within  this  territory.*'  When  this  affida- 
vit was  filed  is  not  shown.  It  is  alleged  that  action  was  commenced 
on  January  17,  1861,  and  the^ffidavit  shows  that  the  petition  was 

filed  "on  the day  of  January,  1861."     But  there  is  nothing 

to  show  when  the  affidavit  was,  in  fact,  filed.  If  it  was  filed  prior  to 
January  29,  1861,  the  region  of  country  known  as  Pike's  Peak,  or  a 
portion  thereof,  was  in  Kansas ;  but  if  the  affidavit  was  filed  after 
January  29,  1861,  then  such  region  was  not  in  Kansas,  and  no  part 
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thereof  was  in  Kansas.  And  it  devolves  upon  the  plaintiff  to  show 
clearly  and  affirmatively  when  this  affidavit  was  filed ;  or,  in  other 
words,  to  show  clearly  and  affirmatively  that  the  facts  were  such  that 
the  district  court  could  not  have  had  jurisdiction  to  render  the  judg- 
ment which  it  did  render  in  the  reformatory  and  foreclosure  action. 
As  the  district  courts  of  this  state  are  courts  of  general  and  superior 
jurisdiction,  it  will  be  presumed,  in  the  absence  of  any  showing  to 
the  contrary,  that  they  possessed  all  the  jurisdiction  that  was  neces- 
sary for  them  to  possess  in  order  to  render  the  judgment  or  order 
which,  it  is  shown,  they  in  fact  did  render.  All  presumptions  are  in 
favor  of  the  jurisdiction  of  the  court.  In  this  case,  if  it  were  neces- 
sary to  presume  that  the  affidavit  was  filed  at  a  time  when  no  part 
of  the  region  of  country  known  as  Pike's  Peak  was  in  Kansas,  it  will 
be  80  presumed.  But  does  not  the  affidavit  itself  show  that  sucl^ 
was  the  fact,  or,  at  least,  that  the  defendant  did  not  reside  in  any  re- 
gion of  country  included  in  the  boundaries  of  Kansas,  but  resided  ovlU 
side  of  the  territory  of  Kansas  ?  If  his  residence  was  in  Kansas,  he 
could  have  been  served  with  a  summons  in  Kansas  by  leaving  a  duly- 
certified  copy  thereof  at  his  usual  place  of  residence.  Civil  Code 
1859,  §§  66,  70.  But  the  affidavit  shows  that  a  summons  could  not 
have  been  served  on  the  defendant  within  the  territory  of  Kansas. 
We  suppose  that  when  the  plaintiffs  in  this  action  say  that  the  fore- 
closure action  was  commenced  on  January  17, 1861,  they  mean  that 
the  petition  was  filed  on  that  day.  But  when  the  affidavit  was  filed^ 
or  when  the  service  was  made,  is  not  shown;  nor  is  it  shown  when 
the  judgment  was  rendered.  It  may  have  been  in  1861,  or  in  1862,. 
or  in  some  subsequent  year.  We  cannot  say  that  the  court  below 
erred  in  deciding  against  the  plaintiffs  in  this  particular. 

Does  the  affidavit  state  or  show  anything  with  reference  to  the  re-- 
formation  of  the  mortgage?  The  object  of  the  suit  was  not  the  mere 
reformation  of  the  mortgage.  The  main  object  of  the  suit  was  to 
foreclose  the  mortgage  and  to  sell  the  mortgaged  property,  and  tho 
reformation  of  the  mortgage  was  a  mere  incident  to  the  foreclosure 
thereof.  And  the  affidavit  was  undoubtedly  sufficient  for  the  fore- 
closure. In  this  state  a  person  has  a  right  to  obtain  service  by  pub- 
lication in  any  action  to  foreclose  a  mortgage  (Civil  Code  1859,  §§  62,. 
78,  79,)  and  also  has  a  right  to  obtain  such  a  service  in  any  action 
which  relates  to  real  estate,  or  in  any  action  of  which  real  estate  is 
the  subject.  Civil  Code  1859,  §§  78,  79.  And  the  reformation  of  a 
real-estate  mortgage,  by  correcting  the  description  of  the  real  estate 
intended  to  be  mortgaged,  as  well  as  the  foreclosure  of  the  mortgage,, 
is  certainly  an  action  relating  to  real  estate,  if  such  a  reformation 
under  such  circumstances  can  be  considered  as  an  action  at  all.  In 
this  case  we  think  that  the  reformation  of  the  mortgage  was  not  an 
action  at  all,  but  was  a  mere  incident  to  the  main  action  for  foreclos- 
ure. It  was  a  mere  step  in  the  foreclosure  of  the  mortgage,  and  the 
publication  notice  and  the  petition  in  the  foreclosure  action  undoubt- 
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edly  informed  the  defendant  in  that  action  as  to  just  what  was  desired. 
An  affidavit  for  publication  service  is  not  intended  in  any  case  as  a 
notice  to  the  defendant.  It  is  the  notice  itself  as  published  in  the 
newspaper  that  is  intended  to  give  notice  to  the  defendant,  and  no 
complaint  is  made  in  this  action  as  to  the  notice  that  was  given  in 
that  action.  We  think  the  affidavit  was  sufficient  with  respect  to  both 
the  foreclosure  of  the  mortgage  and  the  reformation  thereof.  It  showed 
that  the  action  was  for  the  foreclosure  of  a  mortgage  and  the  sale  of 
the  mortgaged  property,  and  that  the  entire  action  related  to  certain 
real  property  situated  in  Shawnee  bounty,  Kansas.  And  now,  as  it 
is  attacked  only  in  a  collateral  proceeding,  we  hold  it  to  be  sufficient. 

The  order  and  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


MOBBISSET  V.  DONOHOB. 
Filed  November  28, 1884. 

HOKESTSAD— USB  OT  PaBT  OF  TRACT. 

It  is  often  the  case  that  the  owner  of  a  tract  of  land,  which  he  occupies  and 
claims  as  his  homestead,  does  not  actually  use  every  part  and  portion  thereof ; 
but  so  long  as  the  whole  tract  is  devoted  to  the  purposes  of  a  homestead,  and 
not  to  any  other  purpose  inconsistent  with  the  owner's  homestead  interests, 
the  whole  of  the  tract,  up  to  160  acres  of  farming  land,  or  one  acre  wtthin  the 
limits  of  an  incorporated  town  or  city,  will  be  considered  as  a  part  of  the 
owner's  homestead,  whether  he  actually  uses  every  part  and  portion  thereof  or 
not.    Under  such  circumstances  all  is  constructively  used. 

Error  from  Leavenworth  county. 

C.  F.  W.  Dassler,  for  plaintiff  in  error. 

Lucien  Baker,  for  defendant  in  error. 

Valentine,  J.  The  only  question  involved  in  this  case  is  whether 
the  north  49  feet  of  lot  1,  in  block  9,  of  Clark  &  Bees'  addition  to  the 
city  of  Leavenworth,  is,  and  has  been  since  September  16, 1875,  a  part 
of  the  homestead  of  the  defendant,  James  Donofaoe.  The  facts  of  the 
case  appear  to  be  substantially  as  follows :  In  1875  and  prior  thereto, 
and  for  some  time  afterwardjs,  Donohoe  owned  all  of  lots  1  and  2  in 
the  block  aforesaid,  both  lots  being  within  one  inclosure,  and  consti- 
tuting a  single  tract  of  land  90  feet  wide  by  140  feet  long;  each  lot 
being  45  feet  wide  east  and  west,  and  140  feet  long  north  and  south, 
and  lot  1  being  on  the  east  side  of  the  other  lot.  Donohoe  was  a  mar- 
ried man  with  a  wife  and  children,  who  resided  upon  these  lots  and 
occupied  the  same  as  their  homestead.  Donohoe's  dwelling  was  sit- 
uated on  the  south  ends  of  these  lots.  He  had  also  built  a  small  one- 
story  house  49  feet  from  the  north  end  of  the  lots,  and  extending 
across  lot  1  and  onto  the  east  side  of  lot  2  about  2  feet,  which  house 
he  rented  to  tenants.  On  September  16, 1875,  a  judgment  was  ren- 
dered in  favor  of  Morrissey  and  against  Donohoe  for  9397.77  and 
costs,  and,  the  judgment  not  being  paid,  an  execution  was  issued 
thereon,  and  levied  upon  the  small  tenement  house,  with  the  ground 
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upon  which  it  stood,  and  the  same  was  sold  at  sheriff's  sale  on  June 
8,  1877,  and  the  sale  was  confirmed,  it  being  held  that  such  prop- 
erty was  not  exempt  from  execution.  Ashton  v.  Ingle,  20  Kan.  670. 
Afterwards,  and  on  March  14,  1883,  another  execution  was  issued, 
which  was  levied  upon  the  north  49  feet  of  said  lot  1,  and  the  same 
was  sold  on  April  23,  1883,  at  sheriff's  sale.  On  May  5,  1883.  the 
plaintiff  moved  the  court  to  confirm  such  sale,  and  at  the  same  time 
the  defendant  moved  the  court  to  set  aside  the  sale,  claiming  that 
the  property  sold  was  a  part  of  his  homestead  and  therefore  ex- 
empt from  execution.  The  court  below  heard  the  motions  together, 
upon  affidavits  and  oral  evidence,  and  overruled  the  plaintiff's  motion 
and  sustained  the  defendant's  motion,  to  which  rulings  the  plaintiff 
excepted,  and  he  now  brings  the  case  to  this  court  and  asks  for  a  re- 
versal of  such  rulings,  and  of  the  decision  of  the  district  court. 

We  think  the  decision  of  the  district  court  is  correct.  The  prop- 
erty levied  upon  was  a  part  of  the  same  tract  of  land  which  was  oc- 
cupied by  the  defendant  as  his  homestead.  It  was  a  part  of  his  in- 
closure.  No  fence  or  anything  else  separated  it  from  his  other  land; 
no  other  person  ever  lived  upon  it  or  occupied  it  as  a  homestead; 
and  the  defendant  never  rented  it  to  any  person  for  any  purpose,  but 
always  occupied  it  himself  and  used  it  himself  whenever  he  had  any 
occasion  to  use  it.  It  is  true,  however,  that  at  one  time  he  permitted 
the  man  who  lived  in  the  tenement-house  to  use  this  land  as  a  wood- 
yard  ;  but  such  use  was  merely  temporary  or  permissive,  and  not  in- 
consistent with  the  defendant's  homestead  interests.  He  charged 
nothing  for  it.  There  were  no  buildings  on  this  piece  of  land,  but  it 
was  simply  inclosed  with  a  fence,  along  with  the  rest  of  the  defend- 
ant's land,  and  we  think  it  constituted  a  part  of  his  homestead.  The 
plaintiff  seems  to  rely  almost  exclusively  upon  the  decision  of  this 
court  made  in  the  case  of  Ashton  v.  Ingle,  20  Kan.  670;  but  that  cade 
is  very  different  from  this.  In  that  case  the  following  language  is 
used  in  the  opinion,  which  will  show  upon  what  theory  that  cause 
was  decided: 

"But  the  law,  however,  does  not  use  the  words  'homestead'  and  *oncu- 
piecr  and  *  residence'  in  any  narrow  or  limited  sense.  The  word  Miome- 
stead '  does  not  include  merely  the  dwelling-house,  but  it  also  embraces  every- 
thing connected  therewith  wliich  may  be  used  and  is  used  for  the  more  perfect 
enjoyment  of  the  home;  such  as  out-houses  for  servants,  for  stock,  or  prop- 
erty, gardens,  yards,  and  farming  land  to  the  extent  of  160  acres,  or  land 
within  the  limits  of  any  incorporated  town  or  city  to  the  extent  of  one  acre. 
The  word  *  occupied '  does  not  always  require  an  actual  occupancy,  but  it  may, 
sometimes,  |)ermit  a  constructive  occupancy.  The  word  « residence/  like  the 
word  *  homestead,*  is  not  confined  merely  to  the  dwelling-house,  but  it  may 
also  include  everything  connected  therewith  used  to  make  the  home  more 
comfortable  and  enjoyable.  But  the  words  *  homestead  *  and  *  residence '  can- 
not be  intended  to  include  some  other  and  independent  family's  home  and 
residence.  Where  houses  and  lots  are  rented,  for  a  money  rent,  to  tenants, 
who  are  not  servants  or  employes  of  the  owner,  with  the  intention  that  sucli 
houses  and  lots  shall  become  the  homes  and  residences  of  such  tenants  and 
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thoir  families,  and  they  actually  do  become  the  homes  and  residences  of  such 
tenants  and  their  families,  the  owner  certainly  cannot  then  claim  that  such 
houses  and  lots  are  a  part  of  his  own  home  and  residence,  although  they  may 
adjoin  the  same/'     20  Kan.  681,  682. 

It  is  often  the  case  that  the  owner  of  a  tract  of  land,  which  he  oc- 
cupies and  claims  as  his  homestead,  does  not  actually  use  every  part 
and  portion  thereof;  but  so  long  as  the  whole  tract  is  devoted  to  the 
purposes  of  a  homestead,  and  not  to  any  other  purpose  inconsistent 
with  the  owner's  homestead  interests,  the  whole  of  the  tract,  up  to 
160  acres  of  farming  land,  or  one  acre  within  the  limits  of  an  incor- 
porated town  or  city,  will  be  considered  as  a  part  of  the  owner's  home- 
stead, whether  he  actually  uses  every  part  and  portion  thereof  or  not. 
Under  such  circumstances  all  is  constructively  used.  The  judgment 
of  the  court  below  will  be  aflBrmed. 

(All  the  justices  concurring.) 


Hathaway  and  another  v.  Davis  and  others. 

Filed  November  28, 1884. 

1.  Mechanic's  Lusn — Leasehold  Estate. 

A  mechanic's  lien,  or  lien  for  materials  and  labor,  may  attach  to  a  leasehold 
estate. 

2.  Same— BuiiiDTNO  and  Fixtukeb. 

A  leasehold  estate  mav  inchide  buildings,  fixtures,  aod  machinery  placed 
upon  the  real  estate  by  the  tenant. 

3.  Same— Right  op  Tenant  to  Remove  Fixtures. 

Such  a  lien  may  attach  to  the  leaseliold  estate,  including  the  buildings,  fix- 
tures, and  machinery  placed  upon  the  real  estate  by  the  tenant,  although  the 
tenant  may  have  the  right  and  privilege  of  removing  such  buildings,  fixtures, 
and  machinery  from  the  leased  premises. 

Error  from  Clay  county. 

Harkness  d  Godard,  for  plaintiff  in  error. 

E.  W.  McJunJdn  and  Anthony  d  Kellogg,  for  defendants  in  error. 

Valentine,  J.  The  questions  involved  in  this  case  are  simply  with 
reference  to  the  validity  and  priority  of  certain  liens  claimed  to  exist 
upon  certain  real  estate,  buildings,  fixtures,  and  machinery  belonging 
to  the  j&rm  of  Faulkner  &  Lyman.  The  facts  are  substantially  as 
follows :  Originally  D.  H.  Gulp  owned  160  acres  of  land,  10  acres 
of  which  he*  leased  to  Faulkner  &  Lyman  for  the  purpose  that  they 
might  erect  and  operate  a  creamery  thereon.  This  lease  was  **for  the 
term  of  one  year,  with  the  privilege  of  five  years,  from  December, 
1882;  said  Faulkner  &  Lyman  to  have  the  privilege  of  removing  any 
and  all  improvements  and  buildings  erected  and  placed  thereon  by 
them."  Two  buildings  were  erected  thereon  by  Faulkner  &  Lyman : 
one  being  the  creamery  and  ice-house,  and  the  other  the  mill-house. 
Heckert,  from  December,  1882,  up  to  March  17,  1883,  furnished  the 
lumber  for  the  erection  of  these  buildings.  Davis  &  Rankin,  from 
March  5,  1883,  up  to  April  28,  1883,  furnished  the  machinery,  fix- 
tures, and  appliances  for  the  creamery.     On  March  19, 1883,  Faulk- 
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ner  &  Lyman  gave  to  S.  D.  Hathaway  a  chattel  mortgage  on  all  the 
machinery,  fixtures,  appliances,  goods,  and  chattels  used  about  the 
creamery,  and  the  mortgage  was  duly  filed  in  the  office  of  register  of 
deeds  on  March  20,  1883.  On  June  6,  1883,  Gulp  executed  a  war- 
ranty deed  to  Faulkner  &  Lyman  for  one  acre  of  said  10-aore  tract 
of  land.  This  one  acre  included  all  the  land  upon  which  the  cream- 
ery was  situated.  On  July  3, 1883,  Faulkner  &  Lyman  executed  an- 
other chattel  mortgage  to  Hathaway  upon  the  aforesaid  mortgaged 
property.  On  July  l4,  1883,  Heckert  filed  his  statement  for  a  me- 
chanic's lien.  On  August  9,  1883,  Davis  &  Bankin  filed  their  state- 
ment for  a  mechanic's  lien.  It  seems  to  be  admitted  that  these 
statements  were  regular,  and  filed  in  proper  time  to  procure  a  lien, 
provided  that  any  of  the  property  mentioned  in  the  statements,  and 
now  in  controversy,  was  subject  to  such  a  lien.  On  August  3, 1883, 
Moss  attached  the  said  one  acre  of  land  in  an  action  brought  by  him 
against  Faulkner  &  Lyman.  On  August  14,  1883,  Davis  &  Bankin 
commenced  this  action  to  foreclose  their  mechanic's  lien,  making 
Faulkner  &  Lyman,  Hathaway,  Moss,  and  Heckert  parties  defendant. 
On  August  27,  1883,  Hathaway  offered  for  sale,  under  his  first  chat- 
tel mortgage,  all  the  property  covered  by  his  two  mortgages,  and  sold 
it  to  himself.  On  August  21, 1883,  Moss  obtained  a  judgment  in  his 
said  action  against  Faulkner  &  Lyman  and  an  order  for  the  sale  of 
the  attached  property.  Moss  and  Faulkner  &  Lyman  were  the  only 
parties  to  that  action. 

This  present  case  was  submitted  to  the  court  below  without  a  jury 
upon  an  agreed  statement  embodying  substantially  the  foregoing 
facts,  and  the  court  rendered  judgment,  giving  to  Heckert  a  first  lien 
upon  the  leasehold  property,  and  to  Davis  <b  Bankin  a  second  lien 
thereon,  and  to  Hathaway  a  third  lien  thereon,  and  to  Moss  a  fourth 
lien  thereon,  and  to  Moss  a  first  lien  upon  Faulkner  &  Lyman's  in- 
terest in  the  one  acre  of  land  conveyed  to  them  by  the  warranty  deed 
of  Gulp,  except  their  leasehold  interest  therein  as  aforesaid.  Is  this 
judgment  correct?  There  is  no  contest  in  this  court  between  Heck- 
ert and  Davis  &  Bankin,  or  between  Hathaway  and  Moss.  But  the 
contest  in  this  court  is  simply  between  Hathaway  and  Moss,  the 
plaintiffs  in  error,  on  the  one  side,  and  Davis  &  Bankin  and  Heckert, 
the  defendants  in  error,  on  the  other  side.  We  think  the  judgment 
of  the  court  below  is  correct.  About  the  only  ground  upon  which  it 
is  claimed  that  it  is  not  correct  is  the  claim  that  a  leasehold  interest 
in  real  estate  is  not  the  subject  of  a  mechanic's  lien,  or  a  lien  for 
material  or  labor  furnished  in  making  improvements  upon  real  es- 
tate; and  it  is  claimed  that  this  is  especially  true  in  the  present  case, 
where  the  tenant  has  the  privilege  of  removing  all  the  improvements 
placed  upon  the  leased  premises.  The  statute  with  reference  to  this 
subject  provides,  among  other  things,  as  follows : 

"Any  mechanic  or  other  person  who  shall,  under  contract  with  the  owner 
of  any  tract  or  piece  of  land,    ♦    ♦    ♦    perform  labor  or  f  uruisti  niateriiil 
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for  erecting,  altering,  or  repairing  any  building,  or  the  appurtenances  of  any 
building,  or  any  erection  or  improvement,  or  shall  furnish  or  perform  labor 
in  putting  up  any  fixtures  or  machinery  in,  or  attachment  to,  any  such  build- 
ing or  improvement,  ♦  *  *  shall  have  a  lien  upon  the  whole  tract  or  piece 
of  land,  the  building,  and  appurtenances,  in  the  manner  herein  provided,  for 
the  amount  due  him  for  such  labor  or  material,  fixtures,  or  machinery. "  Civil 
Code,  §  630. 

This  statute,  as  it  now  stands,  has  never  been  limited  or  modified 
by  any  other  statute.  Prior  to  1871  a  similar  statute,  however,  was 
limited  or  modified  as  follows : 

"The  lien  shall  not  extend  to  the  erection  or  repairing  of  any  building  or 
improvement,  or  the  putting  up  of  any  fixtures  or  machinery,  by  a  tenant  or 
other  person  not  the  owner  of  the  land  upon  which  the  building  is  situated, 
or  other  improvements  maile,  except  only  to  the  extent  of  the  interest  of  such 
tenant  or  other  person."    Laws  1870,  c.  87,  §  2Z  ' 

But  this  limitation  or  modification,  if  it  may  be  deemed  to  oe  such, 
was  repealed  in  1871.  Laws  1871,  c.  97,  §  10.  We  think  the  word 
"owner"  in  the  statute,  as  it  now  exists,  is  comprehensive  enough  to 
include  an  owner  of  a  leasehold  estate,  as  well  as  the  owner  of  a 
greater  estate.  In  the  case  of  Chateau  v.  Thompson^  2  Ohio  St.  114, 
123,  the  supreme  court  of  Ohio,  in  construing  a  similar  statute,  uses 
the  following  words,  to-wit: 

"The  word  •  owner '  in  the  first  section  of  the  act  is  not  limited  in  its  mean- 
ing to  an  owner  of  the  fee,  but  includes,  also,  an  owner  of  a  leasehold  estate. 
If  the  ownership  is  in  fee,  the  lien  is  upon  the  fee;  if  it  is  of  a  less  estate, 
the  lien  Is  upon  such  smaller  estate.  To  hold  that  an  owner  in  fee  only  is 
meant,  would  be  directly  subversive  of  the  policy  of  the  act,  and  in  a  great 
degree  render  it  useless." 

We  think  a  mechanic's  lien,  or  lien  for  material  or  labor,  may  at- 
tach in  any  proper  case  to  a  leasehold  estate ;  and  the  fact  that  the 
tenant  may  have  a  right  to  remove  his  buildings,  fixtures,  and  ma- 
chinery from  the  leased  premises,  instead  of  lessening  the  lien  or 
preventing  it  from  attaching  to  the  leasehold  estate,  will,  as  we  think, 
enlarge  the  lien  and  enable  the  lienfaolder  to  obtain  a  greater  interest 
in  the  leased  premises.  The  privilege  of  removing  the  buildings,  fix- 
tures, and  machinery  from  the  leased  premises  will  not  operate  to 
the  detriment  of  the  lienholder,  but  will  inure  to  his  benefit.  Neither 
do  we  think  that  the  fact  that  for  some  purposes,  and  under  some 
circumstances,  the  buildings,  fixtures,  and  machinery  put  upon  the 
leased  premises  by  the  tenant  may  be  considered  as  personal  prop- 
erty, can  have  the  effect  of  preventing  the  lien  from  attaching.  For 
the  purposes  of  the  lien,  in  such  a  case,  the  leasehold  interest  will  in- 
clude the  right  to  the  buildings,  fixtures,  and  machinery,  and  the 
right  to  remove  them ;  and  the  whole  of  such  leasehold  interest,  with 
the  buildings,  fixtures,  and  machinery,  will  be  considered  as  an  inter- 
est in  the  real  estate,  and  under  the  circumstances  the  lien  will  at- 
tach to  all.  The  statute  giving  liens  for  materials  and  labor  ex- 
pressly and  specifically  mentions  buildings,  fixtures,  and  machinery, 
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and  it  was  intended  by  the  statute  that  such  liens  should  attach  to 
the  buildings,  fixtures,  and  machinery,  as  well  as  to  the  whole  of  the 
estate  owned  by  the  party  contracting  for  them.  Whether  any  such 
lien  can  attach  to  buildings,  fixtures,  and  machinery,  independent  of 
a  leasehold  or  other  interest  in  real  estate,  it  is  not  neceFsary  in 
this  case  to  determine,  for  no  such  question  is  involved  in  the  case. 
We  simply  hold  tnat  under  the  circumstances  of  this  case  the  liens 
for  materials  and  labor  attach  to  the  entire  leasehold  interest,  in- 
cluding the  buildings,  fixtures,  and  machinery.  Of  course,  such  liens 
do  not  attach  to  the  purely  personal  property,  and  the  court  below 
did  not  hold  that  they  did.  None  of  the  purely  personal  property 
was  included  in  the  judgment  for  the  enforcement  of  the  liens  of 
Ileckert  and  Davis  &  Bankin.  For  autliorities  upon  the  questions 
involved  in  this  case  see  note  to  the  case  of  Lyon  v.  McGaffey,  45 
Amer.  Dec.  675,  67;S. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Gross  v.  Enox. 

Filed  November  28,  1884. 

MOBTQAOE  FoRECLOfiURR— PrKMATDRB  ORDER  OF  SaLE— CONFIRMATION  OF  SaLE 
— CONVBYANCB   BY   MORTGA€K)R. 

The  judgment  of  a  district  court  foreclosing  a  mortgage  on  real  estate,  in 
which  appraisement  was  waived,  directed  that  no  order  of  sale  should  be  is- 
sued to  enforce  it  until  the  expiration  of  six  months  after  the  day  it  was  entered. 
Bix  days  before  the  expiration  of  that  time  an  order  of  sale  was  issued  to  the 
sheriff,  who,  after  the  expiration  of  six  months  from  the  en  try  of  the  judgment, 
advertised  and  sold  the  mortgaged  premises  without  appraisement,  to  the  mort- 
gagee and  plaintiff  in  the  judgment.  The  sheriff  made  return  of  his  proceed- 
ings under  the  order,  and  the  court  afterwards  confirmed  the  sate  and  directed 
a  deed  to  be  executed  to  the  purchaser,  which  was  done.  No  proceedings  have 
been  taken  by  the  defendants  in  the  judgment  to  set  aside  the  order  of  sale  or 
the  proceedings  under  it,  nor  have  proceedings  been  taken  to  reverse,  vacate, 
or  set  aside  the  order  confirming  i  he  sale,  ^on  after  the  execution  and  de- 
livery of  the  sheriff's  deed,  the  purchaser,  without  objection  from  the  defend- 
ants in  the  judgment,  toolc  possession  of  the  mortgaged  premises  and  has  ever 
since  been  in  the  possession  of  them.  After  the  execution  of  the  mortgage, 
and  before  the  commencement  of  the  suit  to  foreclose  it.  the  mortgagors  con- 
veyed to  (J.  their  ioterbst  in  a  portion  of  the  mortgaged  premises,  and  she  was 
not  made  a  party  to  the  foreclosure  suit.  Held,  (1)  that  although  this  order  of 
sale  was  prematurely  issued,  the  proceedings  of  the  sheriff  under  it,  taken  after 
six  months  from  the  date  of  the  judgment,  were  not  void,  but  both  the  order  of 
sale  and  the  proceedings  under  it  were  voidable,  and  could  have  been  set  aside 
in  the  court  in  which  judgment  was  entered,  by  proceedings  for  that  purpose 
by  the  defendants  in  the  judgment,  taken  at  any  time  before  the  confirmation 
of  the  sale ;  (2)  that  after  the  confirmation  of  the  sale  so  made  the  order  of  sale 
and  all  proceedings  under  it  must  be  held  legal  and  valid,  and  further,  that  the 
deed  executed  to  the  purchaser  at  the  said  sale  conveyed  to  him  all  of  the  title 
and  interest  of  the  mortgagors  to  the  premises  described  in  the  mortgage  and 
judgment;  (3)  that  the  right  of  C.  in  that  portion  of  the  mortgaged  premises 
convoyed  to  her  by  the  mortgagors  was  a  right  to  redeem  the  land  so  con- 
veyed from  the  lien  of  the  mortgnge,  and  as  she  was  not  a  party  to  the  fore- 
closure suix,  that  right  was  in  no  way  affected  by  the  foreclosure  and  sale. 

Error  from  Shawnee  county. 
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W.  P.  Douthitt  and  Waters  d  Ensminger,  for  plaintiff  in  error. 
W.  C.  Webb  and  J.  (?.  Slonecker,  for  defendant  in  error. 
HuBD,  J.     This  cause  was  tried  by  the  coart,  and  findings  of  the 
facts  and  conclusions  of  law  made,  which  are  as  follows : 

"conclusions  of  fact  found  by  thb  court. 

"(1)  On  the  tenth  day  of  September,  1872,  one  Samuel  K.  Cross  was  the  owner 
of  the  following  real  estate,  situated  in  the  county  of  Shawnee  and  state  of 
Kansas:  Commencing  at  tlie  south-east  corner  of  the  south-west  quarter  of 
section  twenty-five,  (25,)  in  township  eleven  (llj  south,  of  range  fifteen  (15) 
east;  thence  north  one  hundred  and  forty  (140)  rods;  thence  east  fifty  (50)  rods ; 
thence  north  to  the  Kaw  river;  thence  up  said  river  until  it  intersects  the 
north  line  of  said  section;  thence  west  on  said  section  line  to  a  point  ninety- 
eight  (98)  rods  west  of  the  last  north  and  south  line  herein  described;  thence 
south  to  the  south  line  of  said  section;  thence  east  forty-eight  (48)  rods  to 
the  place  of  beginning. 

**(2)  On  the  tenth  day  of  September,  1872,  said  Samuel  K.  Cross  and  his  wife, 
Carrie  S.  Cross,  executed,  acknowledged,  and  delivered  to  the  defendant,  John 
D.  Knox,  their  certain  deed  of  mortgage  for  $10,000  upon  all  of  said  real 
estate,  in  which  deed  of  mortgage  the  appraisement  was  waived. 

"  (3)  On  the  nineteenth  day  of  April,  1873,  said  Samuel  K.  Cross  and  his  wife, 
Carrie  S.  Cross,  for  a  valuable  consideration,  executed,  acknowledged,  and 
delivered  to  Mary  J.  Cross,  the  plaintiflP  in  this  suit,  their  certain  deed  of 
warranty  for  a  portion  of  the  said  real  estate,  and  which  portion  is  described 
as  follows:  Commencing  at  the  south-east  corner  of  the  south-west  quarter 
of  section  twenty-five,  (25,)  in  township  eleven  (11)  south,  of  range  fifteen 
(15)  east;  thence  north  seventy  (70)  rods;  thence  west  forty-eight  (48)  rods; 
thence  south  seventy  (70)  rods  to  the  south  line  of  said  section ;  thence  east 
on  said  south  line  forty-eight  (48)  rods  to  the  place  of  beginning.  That  said 
deed  was  duly  recorded  in  the  records  of  Shawnee  county  on  the  nineteenth 
day  of  April,  1873. 

"(4)  Afterwards,  on  the  seventeenth  day  of  December,  1873,  the  defendant 
herein,  John  D.  Knox,  commenced  his  action  in  the  district  court  of  Shawnee 
county,  Kansas,  against  said  Samuel  K.  Cross  and  Carrie  S.  Cross,  his  wife, 
one  Bhoda  W.  Cross,  and  one  D.  W.  Houston,  to  foreclose  the  mortgage  of 
said  John  D.  Knox  on  said  real  estate;  that  in  said  action,  from  its  commence- 
ment to  its  conclusion,  Mary  J.  Cross,  the  plaintiff,  was  never  made  a  party 
plaintiff  or  defendant  therein— did  not  appear  therein. 

"(5)  On  the  thirteenth  day  of  July,  1874,  the  defendant,  John  D.  Knox,  re- 
covered a  judgment  in  his  suit  against  Samuel  K.  Cross  and  Rhoda  W.  Cross 
on  the  note  secured  by  his  inortgage  for  $12,799,  with  twelve  per  cent,  inter- 
est from  that  date,  and  obtained  a  foreclosure  of  said  mortgage,  and  an  order 
of  sale  for  said  real  estate  to  be  sold  without  appraisement ;  that  in  said  judg- 
ment a  stay  of  said  order  was  made  for  six  months  from  July  13, 1874. 

"(6)  On  the  seventh  day  of  January,  1875,  and  in  less  than  six  months 
from  the  date  of  the  rendition  of  the  judgment  in  favor  of  the  said  John  D. 
Eoiox,  the  clerk  of  the  said  district  court  of  Shawnee  county  issued  an  order 
of  sale  under  the  seal  of  said  court,  in  said  action,  wherein  John  D.  Knox 
was  plaintiff,  for  the  sale  of  said  real  estate  without  appraisement. 

"(7)  Under  said  order  of  sale  the  sheriff  of  Shawnee  county  advertised  all 
the  real  estate  mentioned  in  the  first  conclusion  of  fact,  and  on  the  fifteenth 
day  of  February,  1875,  under  said  order  of  sale,  said  sheriff  sold  all  of  said 
real  estate  to  John  D.  Knox,  the  plaintiff  therein,  and  the  defendant  herein, 
without  any  appraisement  having  been  made  thereof,  for  the  sum  of  $6,000 ; 
that  said  sale  was  confirmed  by  the  court,  and  a  deed  was  made  and  acknowl- 
edged by  said  sheriff  conveying  said  real  estate  to  John  D.  Knox,  the  defend- 
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ant  herein;  and  that  all  of  the  facts  stated  in  this  finding  of  fact  appear  on 
the  face  of  said  deed. 

"(8)  In  the  month  of  December,  1881,  the  defendant,  John  D.  Knox,  sold, 
assigned,  and  transferred  the  judgment  obtained  by  said  John  D.  Knox 
against  said  Samuel  K.  Cross  and  Elioda  \V.  Cross  to  Alary  J.  Cross,  the 
plaintiff  herein,  and  she  paid  the  said  John  D.  Knox,  as  the  consideration  for 
the  sale  and  transfer  of  said  judgment,  about  three  acres  of  land,  valued  at 
about  $1,000,  and  conveyed  the  same  to  said  Knox  by  deed. 

"(9)  On  the  fourteenth  day  of  April,  1882,  said  Samuel  K.  Cross  and  Car- 
rie S.  Cross  did  execute,  acknowledge,  and  deliver  to  Mary  J.  Cross,  the  plain* 
tiff,  their  certain  deed  of  conveyance  to  part  of  said  real  estate,  to- wit:  Com- 
mencing at  a  point  seventy  (70)  rods  north  of  the  south-east  corner  of  the 
south-west  quarter  of  said  section  twenty-five,  (25;)  thence  north  seventy  rods; 
thence  east  fifty  (50)  rods ;  thence  north  to  the  Kaw  river  until  it  intersects 
the  north  line  of  said  section;  thence  west  on  said  section  line  to  a  point 
ninety-eiglit  (98)  rods  west  of  the  furthest  eastern  boundary  line  herein 
mentioned;  thence  south  to  a  point  seventy  (70)  rods  north,  to  the  south  line 
of  said  section;  thence  east  forty-eight  (48)  rods  to  the  place  of  beginning. 

"(10)  At  the  time  of  the  sale  of  said  real  estate  to  John  D.  Knox,  under 
said  order  of  sale,  the  said  real  estate  was  worth  $14,800,  or  $100  per  acre. 

"(11)  Ever  since  said  sale  to  said  Knox,  the  said  Knox  has  been  in  posses- 
sion of  said  land,  claiming  to  own  the  same;  has  in  no  manner  disposed  of  any 
pai't  of  the  same;  has  been  receiving  the  rents  and  profits  therefrom ;  and  has 
made  valuable  improvements  thereon. 

"(12)  Immediately  after  the  sheriff's  sale  of  the  real  estate  in  controversy 
to  the  defendant,  Knox,  and  the  execution  to  him  of  the  sheriff ^s  deed,  he  took 
possession  of  said  real  estate  and  remained  in  the  exclusive  possession  tiiereof 
until  the  commencement  of  this  action,  without  objection  or  opposition  from 
S.  K.  Cross,  the  judgment  debtor,  or  from  the  plaintiff  herein,  and  without 
any  intimation  from  either  that  there  were  irregularities  in  the  foreclosure 
proceedings,  or  any  defects  in  his  title. 

"(13J  The  defendant,  being  in  the  possession  of  said  real  estate,  proceeded 
in  good  faith  and  made  lasting  and  valuable  improvements  thereon,  all  which 
the  judgment  debtor,  S.  K.  Cross,  and  Mary  J.  Cross,  the  plaintiff  herein, 
well  knew,  but  they  took  no  steps  to  prevent  the  making  of  such  improve- 
ments, or  any  expenditures  therefor,  by  Knox,  or  to  notify  him  of  supposed 
defects  in  his  title.  The  Improvements  so  made  by  said  Knox  are  of  the  value 
of  at  least  $6,000,  but  none  of  these  improvements  were  made  upon  the  22- 
acre  piece  hereafter  awarded  and  given  the  plaintiff,  Mary  J.  Cross,  by  the 
judgment  of  the  court. 

"(14)  That  Samuel  K.  Cross  and  R,  S.  Cross  procured  a  conveyance  of  said 
three-acre  tract  to  Knox,  and  Knox  thereupon  assigned  the  balance  of  the 
judgment  to  the  plaintiff  herein,  and  the  three-acre  tract  belonged  at  that 
time  to  the  plaintiff;  that  Samuel  K.  Cross  and  R.  S.  Cross  were  acting  for 
plaintiff,  and  knew  of  the  irregularities  in  Knox's  sale  and  title,  and  Knox 
believing,  as  a  matter  of  fact,  that  he  had  obtained  a  good  title  thereto. 

"(15)  The  plaintiff,  Mary  J.  Cross,  neitlier  paid  nor  agreed  to  pay  S.  K.  Cross 
any  money  or  other  thing  of  value  in  consideration  of  the  conveyance  to  her 
of  the  real  estate  describe<l  in  the  deed  from  S.  K.  Cross  and  wife  to  Mary  J. 
Cross,  the  plaintiff,  of  date  April  14,  1882,  and  mentioned  in  plaintiff *s  pe- 
tition. 

"  (16)  The  value  of  the  real  estite  conveyed  to  defendant,  Knox,  by  plai  ntiff, 
in  consideration  of  the  assignment  by  hira  to  her  of  the  balance  of  said  judg- 
ment, was  at  that  time  81,000,  and  the  amount  due  in  the  said  judgment  at 
that  date  (December  1,  1881)  was  at  least  $14,000. 

"(17)  The  plaintiff  herein,  through  R.  S.  Cross,  her  husband  and  agent,  and 
S.  K.  Cross,  obtained  from  Knox  the  assignment  to  plaintiff  of  the  balance  of 
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said  judgment,  having  in  view  the  bringing  of  this  action,  and  procured  such 
assignment  for  the  express  purpose  of  preventing  Knox  from  recovering  the 
full  amount  of  his  claim  against  S.  K.  Cross,  in  the  event  of  said  sheriff's 
sale  being  set  aside. 

"(18)  March  19, 1883,  the  defendant,  Knox,  tendered  to  the  plaintiff  a  deed, 
duly  executed  by  Knox  and  wife  to  plaintiff,  reconveying  to  plaintiff  the 
same  property  conveyed  by  her  to  defendant  as  the  pretended  consideration 
for  the  assignment  by  defendant  to  plaintiff  of  the  balance  of  said  judgment 
against  said  S.  K.  Gross,  and  on  the  same  occasion  requested  plaintiff  to  reas- 
sign said  judgment  to  defendant;  but  plaintiff  refused  to  accept  said  deed, 
and  refused  to  execute  such  reassignment  of  said  judgment,  and  on  the  trial 
the  defendant  again  made  tender  of  said  deed,  but  plaintiff  refused  to  accept 
the  same,  and  defendant  again  demanded  the  reassignment  of  said  judgment 
to  him,  which  plaintiff  refused. 

'*(19)  The  first  act  performed  by  the  sheriff  after  the  receipt  of  the  order  of 
sale,  which  said  real  estate  was  sold,  was  the  advertisement  of  said  sale  in 
the  newspaper  on  the  fourteenth  day  of  January,  1875,  but  he  received  said 
onier  of  sale  on  the  seventh  day  of  January,  1875. " 

Upon  these  findings  the  coort  made  the  following  conclusions  of 
law: 

"(1)  That  the  plaintiff  is  entitled  to  recover  the  land  described  in  the  tliird 
conclusion  of  fact,  and  costs  of  this  action.  (2)  That  the  defendant  is  en- 
titled to  have  his  title  quieted  to  the  remainder,  '* 

Thereapon  the  court  rendered  the  following  judgment,  to-wit: 
"It  is  therefore  considered,  ordered,  and  adjudged,  and  decreed  by  the 
court,  that  the  said  sale  of  said  real  estate,  under  said  order  of  sale  to  the  said 
John  B.  Knox,  the  confirmation  thereof,  and  the  deed  made  to  the  said  John 
D.  Knox  in  pursuance  thereof,  be  and  the  same  is  declared  null  and  void,  and 
held  for  naught,  and  the  same  is  set  aside  so  far  as  it  affects  or  concerns  that 
portion  of  said  real  estate  hereinafter  particularly  described;  that  the  said 
plaintiff,  Mary  J.  Gross,  do  have  and  recover  of  and  from  the  defendant, 
John  D.  Knox,  the  possession  of  that  portion  of  said  real  estate  described  as 
follows:  Gommencing  at  the  south-east  corner  of  the  south-west  quarter  of 
section  twenty-five,  (25,)  in  township  eleven  (11)  south,  of  range  fifteen  (15) 
east;  thence  north  seventy  (70)  rods;  thence  west  forty-eight  (48)  rods; 
thence  south  seventy  (70)  rods  to  the  south  line  of  said  section;  thence  east 
on  said  south  line  forty-eight  (48)  rods  to  the  place  of  beginning,  in  the 
county  of  Shawnee  and  state  of  Kansas;  and  that  the  title  thereto  be  and  the 
same  is  hereby  vested  in  the  plaintiff,  Mary  J.  Gross,  and  that  all  claim  of 
title,  interest,  or  ownership  therein  heretofore  made  or  asserted  by  the  de- 
fendant, John  D.  Knox,  or  any  person  or  persons  claiming  under  him,  be 
and  the  same  is  hereby  quieted,  determined,  and  ended,  and  that  the  proper 
order  or  writ  for  the  possession  thereof  shall  issue  on  the  prcecipe  of  the  said 
plaintiff. 

"It  is  further  considered,  ordered,  adjudged,  and  decreed  that  the  remain- 
ing portion  of  said  real  estate,  to-wit,  commencing  at  a  point  seventy  (70) 
rods  north  of  the  north-east  corner  of  the  south-west  quarter  of  said  section 
twenty-five,  (25;)  thence  north  seventy  (70)  rods;  thence  east  fifty  (50)  rods; 
thence  north  to  the  Kaw  river;  thence  up  said  river  until  it  intersects  the 
north  line  of  said  section;  thence  west  on  said  section  line  to  a  point  ninety- 
eight  (98)  rods  west  of  the  furthest  eastern  boundary  line  herein  mentioned; 
thence  south  to  a  point  seventy  f  70)  rods  nortli  of  the  south  line  of  said  sec- 
tion; thence  east  forty-eight  (48)  rods  to  the  place  of  beginning,  in  the  county 
of  Shawnee  and  state  of  Kansas,  and  all  title  thereto,  be,  and  the  same  is 
hereby,  vested  in  the  defendant,  John  D.  Knox,  and  that  all  claim  of  title,  in- 
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terest,  or  ownership  of  the  plaintiflP,  Mary  J.  Cross,  or  any  person  or  persons 
claiming  under  her,  be,  and  the  same  is  hereby,  quieted,  determined,  and 
ended  as  to  the  last-described  piece  of  real  estate. 

"It  is  further  considered,  ordered,  and  adjudged  by  the  court  that  the  plain* 
tiff,  Mary  J.  Cross,  do  have  and  recover  judgment  of  and  from  the  defendant, 
John  B.  Knox,  the  costs  of  this  action,  taxed  at  $ — ,  and  that  execution  iAsue 
therefor." 

The  plaintiff  filed  her  motion  for  a  new  trial,  based  upon  the  fol- 
lowing grounds : 

"(1)  That  the  decision  of  the  court  is  not  sustained  by  the  conclusions  of 
of  fact;  (2)  that  the  decision  of  the  court  is  contrary  to  law;  (8)  error  of  law 
occurring  at  the  trial,  and  excepted  to  by  the  party  making  this  application 
for  a  new  trial." 

Which  motion  the  court  overruled,  and  the  plaintiff  excepted,  and 
made  her  case  for  the  supreme  conrt,  and  brings  the  whole  record 
here  by  petition  in  error;  but  none  of  the  evidence  given  on  the  trial 
is  contained  in  the  record. 

The  mortgagee  waived  appraisement  of  the  mortgaged  premises  on 
a  sale  under  a  judgment  of  foreclosure,  and  the  judgment  rendered, 
as  required  by  section  453a,  c.  80,  Comp.  Laws,  directs  that  process 
to  enforce  it  shall  not  issue  until  the  expiration  of  six  months  after 
the  entry  of  judgment.  The  order  of  sale  was  issued  by  the  clerk 
of  the  court  rendering  the  judgment,  and  delivered  to  the  sheriff 
six  days  before  the  expiration  of  six  months  after  the  day  of  the 
entry  of  judgment;  but  all  proceedings  under  it  were  taken  and  had 
after  the  expiration  of  six  months  from  the  date  of  the  judgment. 
The  statute  above  quoted  provides  that  no  order  of  sale  shall  be  is- 
sued upon  a  judgment  foreclosing  a  mortgage  waiving  appraisement 
until  the  expiration  of  six  months  after  the  entry  of  the  judgment. 
No  question  is  made  as  to  the  validity  of  that  judgment;  and  no 
proceedings  have  been  taken  to  reverse,  vacate,  or  modify  it.  The 
whole  mortgaged  property  was  described  in  the  judgment  rendered, 
and  in  the  order  of  sale  issued,  and  all  of  it  was  advertised  and 
sold,  without  appraisement  by  the  sheriff,  to  John  D.  Knox,  tho  plain- 
tiff in  the  judgment,  in  the  manner  provided  by  the  statute,  and 
the  sale  was  afterwards  confirmed  by  the  court,  and  a  deed  to  the 
whole  mortgaged  premises  made  to  the  purchasers  at  the  sale.  It 
is  not  now  contended  that  there  was  any  error  or  irregularity  in  the 
proceedings  of  the  sheriff  in  making  the  sale,  or  in  the  order  of  the 
court  confirming  it,  or  in  the  deed  executed  and  delivered  pursuant 
to  the  sale  and  confirmation.  But  the  plaintiff  in  error  contends 
that  as  the  order  of  sale  was  issued  less  than  six  months  after  the 
entry  of  judgment,  it  was  void,  and  consequently  all  the  proceedings 
under  it  were  void,  and  in  nowise  affect  the  title  to  the  land. 

The  precise  question  here  has  not  been  decided  by  this  court,  but 
the  following  decisions  have  a  bearing  upon  it :  In  the  case  of  Nel' 
son  V.  Becker,  14  Kan.  609,  where  a  summons  in  a  justice's  court, 
under  a  statute  which  provides  that  the  service  shall  be  made  at  least 
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three  days  before  the  time  set  for  trial,  was  served  only  two  days 
prior  to  the  rendering  of  the  judgment,  it  was  held  that  such  service  is 
not  void,  but  only  voidable,  and  must  be  held  valid  and  binding  in 
all  cases  until  reversed,  vacated,  or  set  aside  by  some  direct  proceed- 
ing instituted  for  that  purpose.  In  the  case  of  Armstrong  v.  Qrant, 
7  Kan.  285,  a  judgment  by  default  was  rendered  by  the  district  court 
on  the  service  of  a  summons  made  on  the  return-day.  The  court 
held  that  such  service  was  not  void,  but  was  valid  until  set  aside  or 
reversed;  and  that  such  a  judgment,  though  irregular,  can  be  attacked 
only  by  the  judgment  debtor,  or  by  his  legal  representatives,  and  then 
only  in  a  direct  proceeding  instituted  for  that  purpose.  In  Duttoa 
V.  Hobson,  7  Kan.  196,  the  summons  was  served  on  the  return-day, 
and  it  was  held  that  such  service  is  not  authorized  by  law,  and  a 
judgment  rendered  by  default  on  such  service  will  be  reversed  at  the 
instance  of  the  judgment  debtor,  if  he  seeks  relief  in  proper  time. 
The  claim  of  the  plaintiff  is  sustained  by  the  case  of  Penniman  v. 
CoU,  8  Mete.  (Mass.)  496,  where  an  execution  was  issued  in  viola- 
tion of  the  statute  directing  that  no  execution  should  issue  within  24 
hours  after  the  entry  of  the  judgment,  and  it  was  held  that  the  ex- 
ecution was  void,  and  the  title  derived  therefrom  was  disregarded. 
But  the  weight  of  the  authorities  is  against  the  decision  of  Penniman 
V.  Cok,  supra.  The  order  of  sale  was  irregularly  issued  and  erro- 
neous, but,  like  an  erroneous  judgment,  is  to  be  respected,  and 
may  be  enforced  until  it  is  vacated  in  some  manner  prescribed  by 
law.  Wllki7ison's  Appeal,  65  Pa.  St.  190;  Lynch  v.  Kelly^  41  Cal. 
232.  In  the  case  of  Blaine  v.  The  Charles  Garter,  4  Cranch,  333, 
where,  under  an  act  of  congress  providing  that  execution  shall  not 
issue  until  after  the  expiration  of  10  days,  certain  executions  were 
collaterally  objected  to  on  the  ground  that  they  were  issued  within 
10  days;  but  the  court  said:  "If  irregular,  the  court  from  which 
they  issued  ought  to  have  been  moved  to  set  them  aside;  they 
were  not  void,  because  the  marshal  could  have  justified  under  them, 
and,  if  voidable,  the  proper  means  of  destroying  their  efficacy  have 
not  been  pursued."  In  the  case  of  Carson  v.  Walker,  16  Mo.  85, 
wherein  substantially  the  same  question  arose,  the  supreme  court  said : 
"The  time  of  doing  the  deed  only  is  relied  on  as  rendering  it  void.  I 
am  satisfied,  from  reason  and  authority  both,  that  the  time  is  not  so 
much  of  the  substance  of  the  power  of  the  act  as  to  render  the  act 
void."  In  Bacon  v.  Cropsey^  7  N.  Y.  199,  against  the  objection  that 
an  execution  had,  contrary  to  the  statute,  been  issued  within  30  days 
after  the  rendition  of  the  judgment,  the  court  of  appeals  held  that, 
"until  set  aside,  although  issued  without  the  defendant's  consent,  the 
process  was  valid,  and  no  one  could  take  advantage  of  such  irregu- 
larity but  the  defendant  in  the  execution." 

The  order  of  sale  was  issued  on  the  seventh  of  January,  1875,  and 
the  mortgaged  premises  sold  under  it  on  the  fifteenth  day  of  Febru- 
ary, 1875;  the  sale  was  confirmed  on  March  15,  1875,  and  the  deed 
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executed  by  the  sheriff  pursuant  to  the  sale  and  confirmation,  and 
was  recorded  May  7,  1875.  The  defendants  in  the  execution  have 
at  no  time  taken  proceedings  to  set  aside  the  order  of  sale  or  the  pro- 
ceedings under  it.  Soon  after  the  execution  and  recording  of  the 
deed  from  the  sheriff,  the  defendant  in  error,  the  purchaser  at  such 
sale,  without  objection  from  the  judgment  debtors  or  the  plaintiff,  be- 
lieving and  claiming  that  he  was  the  owner  by  virtue  of  such  sale  and 
deed,  without  the  knowledge  of  any  defect  in  either,  went  into  the  pos- 
session of  the  entire  mortgaged  premises,  and  has  held  the  possession 
of  the  same  without  objection  by  the  defendants  in  the  judgment, 
and  without  objection  by  the  plaintiff  in  error,  until  the  commence- 
ment of  this  suit.  Upon  the  authorities  cited,  we  think  the  proceed- 
ings of  the  sheriff  under  this  order  of  sale,  issued  before  the  time  au- 
thorized by  the  statute,  and  the  judgment  under  which  it  was  issued, 
which  were  all  taken  after  that  time,  are  not  void;  that  the  order  of 
sale  was  irregularly  issued,  was  voidable  but  not  void,  and  that  the 
order,  and  all  proceedings  under  it,  might  and  would  have  been  set 
aside  in  the  court  in  which  the  judgment  was  rendered,  by  proceed- 
ings for  that  purpose  by  the  defendants  in  the  judgment  taken  at  any 
time  before  the  entry  of  the  order  of  the  court  confirming  the  sale 
made  by  the  sheriff  under  it.  The  act  of  the  clerk,  in  issuing  the  or- 
der, and  the  acts  of  the  sheriff  under  it,  were  ministerial,  and  might 
have  been  reached  by  motion  to  vacate  or  set  aside;  but  the  order  of 
the  court  confirming  the  sale  was  a  judicial  act,  and  is  such  a  final 
order  as  can  only  be  reached,  and,  if  erroneous,  corrected,  by  pro- 
ceedings in  error.  This  order  of  sale,  so  issued,  was  presented  to  and 
was  before  the  court  in  the  proceedings  to  confirm  the  sale  under  it, 
and  by  it  the  defect  or  infirmity  complained  of  is  necessarily  shown, 
and  it  may  be  presumed  was  known  to  and  considered  by  the  court 
before  the  proceedings  by  the  sheriff  were  confirmed. 

We  incline  to  the  opinion,  but  do  not  decide  the  question,  that  a 
confirmation  of  the  proceedings  of  a  sheriff  under  an  order  of  sale  is 
a  judicial  determination  that  establishes  the  legality  of  the  order  of 
sale,  as  well  as  the  legality  of  the  sale  made  under  it.  We  do  hold 
in  this  case,  where  all  proceedings  were  taken  after  the  time  fixed  by 
the  statute  and  judgment,  that,  after  the  confirmation  of  the  sale  and 
the  execution  of  the  deed,  it  was  too  late  to  attack  the  order  of  sale  as 
being  prematurely  issued,  and  that  it  cannot  now  be  attacked  by  the 
defendants  in  the  judgment,  or  any  person  claiming  under  them.  By 
the  sale  made,  and  the  deed  executed  pursuant  to  it,  the  title  to  all  of 
the  mortgaged  premises,  except  the  22  acres  to  which  the  equity  of 
redemption  was  transferred  to  plaintiff  in  error  by  deed  from  S.  K. 
Gross  and  wife,  dated  the  nineteenth  of  April,  1873,  passed  to  and 
became  vested  in  the  defendant,  and  the  deed  from  S.  E.  Gross  and 
his  wife  to  the  plaintiff,  bearing  date  April  14,  1882,  conveyed  to  her 
no  interest  in  the  land  described  in  it,  or  to  any  part  of  the  land  de- 
scribed in  the  mortgage  and  judgment.    The  interest  acquired  of  the 
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plaintiff  in  error  in  the  22  acres  of  land  nnder  the  deed  of  S.  E.  Cross 
and  wife  to  her,  of  date  April  19,  1878,  was  the  equity  redemption  of 
Cross  and  his  wife  in  and  to  that  land.  She  was  not  made  a  party 
defendant  in  the  foreclosure  suit,  and  therefore  the  interest  she  ac- 
quired under  and  by  that  deed  was  not  divested  by  the  foreclosure  of 
the  mortgage  and  the  sale  of  the  property ;  and  she  has  now  the  same 
right  of  redemption  that  she  has  at  all  times  had  since  the  execution 
and  delivery  of  that  deed  to  her  by  S.  E.  Cross  and  wife;  and  the 
failure  to  make  her  a  party  defendant  in  the  foreclosure  suit  did  and 
does  not  release  her  22  acres  from  the  lien  of  the  mortgage.  The 
relation  of  the  defendant  to  the  tract  of  about  22  acres  of  land,  to 
which  the  plaintiff  holds  the  equity  of  redemption,  is  that  of  mort- 
gagee in  possession,  and  he  cannot  be  dispossessed  by  an  action  at 
law,  and  the  only  means  for  lawfully  obtaining  the  possession  the 
plaintiff  has  is  by  a  redemption  of  the  land  from  the  lien  of  the  mort- 
gage. She  had  the  right  to  bring  suit  in  equity  to  redeem,  and  this 
suit  was  properly  brought  for  that  purpose.  8  Pom.  Eq.  Jur.  §§ 
1189,  1190. 

We  think  that,  under  the  facts  found,  that  part  of  the  judgment 
quieting  the  title  in  the  defendant  to  that  part  of  the  mortgaged 
premises  described  in  it  is  not  erroneous;  but  that  that  part  of  it 
which  quiets  title  to  the  tract  of  22  acres  of  land  in  the  plaintiff,  and 
awards  her  possession  of  it,  is  erroneous;  that  the  only  judgment 
the  plaintiff  was  entitled  to  was  a  judgment  permitting  her  to  redeem 
her  22  acres  of  land  from  the  lien  of  the  mortgage.  This  error  is  in 
favor  of  the  plaintiff,  and  she  has  no  right  to  complain.  The  defend- 
ant does  not  complain  of  the  judgment  rendered,  and  has  taken  no 
proceedings  in  this  court  to  reverse,  vacate,  or  modify  it,  and  it  must 
therefore  be  affirmed. 

(All  the  justice^  concurring.) 


(83  Kan.  6e8)  r  t\ 

In  re  Dili*. 

Tiled  November  28, 1884. 

1.  Habsab  Corpus— Jurtsdictiok— Cause  of  Cokfinxuent. 

Section  671,  e.  80,  Comp.  Laws,  docs  not  prohibit  a  court  having  Jurisdiction  in 
proceediDgs  bj  Jtab^m  corpus  from  examining  the  iudgment  or  commitment  of 
another  court  under  wliich  a  person  is  restrained  of  his  liberty,  and  if,  upon  such 
examination,  it  appears,  and  the  record  shows,  that  the  court  rendering  the 
judgment  was  without  authority  to  render  it  under  some  circumstances,  or  if 
the  charge  on  which  he  was  convicted  and  imprisoned  does  not  constitute  an 
offense  for  which  punishment  can  be  inflicted,  or  that  the  court  had  exceeded 
its  authority,  discharging  him. 

a.  Contempt— What  CoNerrruTBs 

To  constitute  a  direct  contempt  of  court  there  must  be  some  disobedience  to 
its  order,  judprment,  or  process,  or  some  open  and  intended  disrespect  to  the 
court,  or  its  officers  in  the  presence  of  the  court,  or  such  conduct  in  or  near  the 
court  as  to  interrupt  or  interfere  with  its  proceedings,  or  with  the  administra- 
tion of  Justice. 


Digitized  by 


Google 


40  THE   PACIFIC   BEPORTEIU  [Ean. 

3.  Same— Constructive  Contempt. 

To  constitute  a  constructive  contempt  of  court  some  act  must  be  done,  not 
in  the  presence  of  the  court  or  judge,  that  lends  lo  obstruct  the  administration 
of  justice,  or  bring  the  court  or  judge  or  the  administration  of  justice  intodis* 
respect. 

4.  Same— Failure  op  Party  to   vppe a r— Release. 

D.  executed  his  recognizance  to  appear  in  the  district  court  at  a  certain  term 
and  submit  to  a  trial  on  a  criminal  charge  pending  against  him  in  such  court. 
He  did  not  appear  at  the  term  of  court  at  which  he  was  recognized,  but  ab- 
sented himself  from  the  county  where  the  court  was  held.  Proceedings  were 
taken  against  him  for  a  contempt,  and  ho  was  convicted  and  imprisoned. 
Held,  that  the  facts  stated  in  the  charge  against  him,  on  which  he  was  con- 
victed, did  not  constitute  a  contempt  for  wliich  he  could  be  punished  by  fine  or 
imprisonment ;  that  the  judgment  rendered  was  not  warranted  by  law,  and  the 
court  was  williout  jurisdiction  to  render  it,  and  the  imprisonment  under  it  is 
illegal,  and  the  petitioner  is^  entitled,  by  proceedings  in  habeas  corpus,  to  be  dis- 
charged from  imprisonment. 

Original  proceedings  in  habeas  corpus.     Petition  granted. 

Hatton,  Ruggles  dc  ParsonSy  for  petitioners. 

W.  A.Johnston,  Atty.  Gen.,  and  D.  M.  Dale,  for  the  State. 

HuRD,  J.  W.  W.  Dill  filed  his  petition  in  this  court  for  a  writ  of 
habeas  corpus,  and  by  it  shows  the  following  facts : 

On  the  twelfth  day  of  ApriU  1884,  the  district  coart  in  and  for 
Sedgwick  county  made  and  entered  this  order : 

--'■•■  ''The  State  of  Kansas  vs.  W.  W.  Dili, 

"It  appearing  that  the  defendant,  being  bound  to  be  present  in  and  not  de- 
part the  court  without  leave,  and  has  departed  from  the  court  for  the  purpose 
of  interrupting  the  proceedings  of  the  court,  it  is  ordered  that  an  attach- 
ment issue  for  the  person  of  the  defendant,  W.  W.  Dill,  and  that  he  be  forth- 
with brought  before  the  court,  or  judge  thereof,  to  show  cause  why  he  should 
not  be  punished  as  for  a  contempt  of  the  court." 

Under  this  order  the  petitioner  was  arrested,  and  on  the  twenty- 
eighth  day  of  April,  1884,  the  court  made  findings,  and  rendered 
judgment  in  such  proceedings,  as  follows: 

"/n  tJie  Matter  of  the  Attachment  of  W.  W.  Bill  for  Contempt  of  Court. 

"Now,  on  this  twenty-eighth  day  of  April,  1884,  at  the  adjourned  term  of 
the  court,  comes  W.  W.  Dill,  in  pursuance  of  the  attachment  heretofore  issued, 
and  the  court  having  heard  the  explanations  and  admissions  of  the  said  W. 
W.  Dill,  and  heard  the  evidence  adduced,  and  being  fully  advised  in  the 
premises,  finds  the  facts  as  follows: 

"At  the  February  term,  1884,  the  criminal  action  of  the  state  of  Kansas 
against  the  said  W.  W.  Dill,  and  the  criminal  action  of  the  state  of  Kansas 
against  the  said  W.W.Dili,  together  with  one  John  Rawles,  (Rolls,)  were 
pending  for  trial,  and  were  ready  to  be  proceeded  with  to  trial  on  the  first  day 
of  April,  1884,  the  said  court  being  tlien  and  there  regularly  in  session;  tliat 
the  said  W.  W.  Dill  was  then  and  there  under  recognizance  in  each  of  said 
actions,  to  appear  before  said  court,  at  said  term,  to  answer  the  charge  therein, 
being  a  charge  of  the  unlawful  sale  of  intoxicating  liquors  in  the  county  of 
Sedgwick,  state  of  Kansas:  that  the  said  criminal  action  of  the  state  of  Kan- 
sas against  W.  W.Dill  and  John  Rawles  (Rolls)  wsis  duly  called  for  trial  by 
the  said  court,  as  against  the  said  W.  W.  Dill,  the  first  day  of  April,  1884; 
that  the  said  W.  W.  Dill  did  not  appear,  and  his  attorneys,  being  the  same 
now  representing  him  in  this  proceeding,  then  and  there  withdrew  their  ap- 
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pearance  for  him  in  said  actions,  so  that  the  trial  of  said  action  could  not  be 
proceeded  with;  that  on  said  first  day  of  April,  1884,  and  prior  to  the  com- 
mencement of  the  court  for  that  day,  the  said  W.  W.  Dill,  without  leave  of 
the  court,  departed  from  the  county  of  Sedgwick,  and  kept  himself  so  that  he 
could  not  be  found  by  the  officers  of  the  court;  that  the  court  continued  in 
open  session  during  the  day- time,  from  said  first  day  of  April,  1884,  to  Mon- 
day, the  fourteenth  day  of  April,  1884;  that  said  W.  W.  Dill  so  absented  him- 
self until  Saturday  night,  the  twelfth  day  of  April,  1884,  at  an  hour  when  the 
court  was  not  in  session,  and  ascertained  that  the  court  would  again  be  in 
session  on  April  14th;  and  on  Sunday,  April  13,  1884,  the  saidW.  W.  Dill 
again  absented  himself  from  said  county,  so  that  he  could  not  be  found  until 
the  court  had  tiiken  an  adjournment  from  April  14,  1884,  to  April  28,  1884, 
and,  soon  after  said  adjournment  had  been  taken,  appeared  and  entered  into 
a  new  recognizance  for  his  appearance  at  the  June  term,  1884,  of  said  court; 
that  by  means  of  the  absence  of  said  Dill,  and  the  non-appearance  of  any  coun- 
sel for  him,  the  court  was  prevented  from  proceeding  with  the  trial  of  said 
actions,  and  has  been  compelled  to  continue  the  same  until  the  June  term, 
1884,  of  said  court. 

"The  court  finds  also  from  said  facts  that  said  W.  W.  Dill  so  absented  him- 
self from  said  court  for  the  purpose  and  with  the  intent  of  obstructing  the 
court  in  proceeding  with  the  trial  of  said  actions,  and  for  the  purpose  of  ob- 
structing and  preventing  the  said  court  in  the  administration  of  justice;  the 
court  not  being  able  to  proceed  with  the  trial  of  said  actions  in  the  absence 
of  said  Dill  and  his  attorney.  The  said  Dill  offers  the  following  facts  as  an 
excuse  for  his  absence:  That  he  received  a  dispatch  from  Neola,  Iowa,  on 
the  thirty-first  of  March,  that  his  sister  was  dangerously  ill, and  that  he  must 
see  Ler  in  her  sickness,  and  that  on  his  return  he  had  some  business  in  But- 
ler county,  Kansas,  and  went  there  to  attend  to  the  same,  and  returned  to 
the  city  of  Wichita  when  it  was  completed;  that  said  court  was  and  is  held  in 
the  city  of  Wichita,  Sedgwick  county,  Kanstis.  The  court  holds  said  excuse 
insufiicient,  and  finds  the  said  W.  W.  Dill  guilty  of  contempt  of  the  court  in 
the  premises.  The  said  W.  W.  Dill  objects  to  the  court  proceeding  in  the 
present  matter  for  the  reason  it  has  no  jurisdiction  or  authority  in  the  prem- 
ises, and  objects  to  any  punishment  being  infiicted  for  the  same  reason,  and 
for  the  further  reason  tluit  the  facts  found  do  not,  in  law,  constitute  a  con- 
tempt. 

"It  is  therefore  considered,  ordered,  and  adjudged  by  the  court  that  the 
said  W.  W.  DiD  pay  to  the  state  of  Kansas  a  fine  in  the  sum  of  three  hun- 
dred dollars,  and  pay  the  costs  of  this  proceeding,  taxed  at dollars,  and 

that  he  be  committed  to  the  jail  of  Sedgwick  county,  Kansas,  until  said  fine 
and  costs  are  paid.  To  which  findings  of  fact  and  judgment  the  said  W.  W» 
Dill  at  the  time  excepted.*' 

He  stated  in  his  petition  that  under  this  judgment  so  rendered  he 
was  arrested  ,p,ud  epinmittad.  to  the  jail  of  Sedgwick  county,  and  is 
now  imprisoned  therein,  and  alleges  that  such  imprisonment  was  and 
18  illegal,,  because  the  act  charged  against  him  was  not  a  contempt  of 
conrt,  and  praying  that  a  writ  of  habeas  corpus  be  issued  by  this 
coui-t,  and  that  tha  legality  of  his  imprisonment  be  inquired  into  and 
he  be  discharged  from  imprisonment.  Under  this  petition  a  writ  of 
habeas  corpus  was  issued  toithe  sheriff  of  Sedgwick  county,  who  made 
his  return  to  the  writ,  that  he  hol^s  the  petitioner  under  a  process 
issued  in  the  proeeediiigs  and  under  the  judgment  mentioned  in  tbe 
petition.  -a  '■.■:■■■      ' 
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We  have  here  presented  the  judgment  or  order  of  a  court  having 
jurisdiction  to  commit  for  contempt.  In  the  outset  of  our  inquiry 
and  investigation  we  are  confronted  with  section  671 »  c.  80,  Comp. 
Laws,  as  follows : 

"Sec.  671.  No  court  or  judge  shall  inquire  into  the  legality  of  any  judg- 
ment or  process,  whereby  the  party  is  in  custody,  or  discharge  him  when 
term  of  commitment  was  not  expired,  in  either  of  the  cases  following;  (1) 
Upon  process  issued  by  any  court  or  judge  of  the  United  States,  or  where  such 
court  or  judge  has  exclusive  jurisdiction;  or  (2^  upon  any  process  issued  on 
any  final  judgment  of  a  court  of  competent  jurisdiction;  or  (3)  for  any  con- 
tempt of  any  court,  oflScer,  or  body  having  authority  to  commit;  but  an  order 
of  commitment  as  for  a  contempt,  upon  proceedings  to  enforce  the  remedy  of 
a  pai'ty,  is  not  included  in  any  of  the  foregoing  specifications;  (4)  upon  a 
warrant  or  commitment  issued  from  the  district  court  or  any  other  court  of 
competent  jurisdiction,  upon  an  indictment  or  information. " 

And  the  question  is  presented  whether  courts  of  this  state  are  by 
this  statute  prohibited,  in  proceedings  by  habeas  corpus,  from  exam- 
ining the  proceedings  or  record  of  another  court  in  the  cases  men- 
tioned in  the  statute,  and  if  it  is  found  upon  such  examination  that 
the  court  rendering  the  judgment  had  no  jurisdiction  of  the  subject- 
matter  or  of  the  petitioner,  or  had  exceeded  its  authority,  or  that  no 
crime  or  offense  had  been  committed,  discharging  the  petitioner;  or 
whether  his  remedy  is  only  by  appeal  to  a  higher  court.  The  coun- 
sel on  behalf  of  the  state  contend  that  the  statute  referred  to  does 
prohibit  courts  from  examining  such  records,  and  from  discharging 
the  accused  in  the  cases  mentioned  in  it,  and  refer  to  the  following 
decisions  of  this  court  as  sustaining  their  position : 

Ex  parte  Phillips,  7  Kan.  48.  Phillips  was  charged  by  informa- 
tion with  grand  larceny.  A  jury  was  impaneled  to  try  the  cause, 
and  the  prosecuting  attorney,  n6t  being  ready  to  proceed,  with  the 
consent  of  the  court  withdrew  a  juror  and  the  cause  was  continued. 
Phillips  brought  proceedings  for  a  writ  of  habeas  corpus,  and  the  writ 
was  properly  denied.  The  court,  by  Bbbwbb,  J.,  say :  "It  is  not  every 
improper,  illegal  restraint  of  liberty  that  can  be  inquired  into  by 
habeas  corpus.  The  limits  beyond  which  no  court  can  go  are  fixed  by 
statute;"  andcitessection671.  Civil  Code,  and  then  adds:  "The  plain 
import  of  this  language  forbids  an  inquiry  (at  this  time)  into  the  al- 
leged errors  in  the  proceedings  of  the  district  court.  An  information 
was  filed,  and  still  remains;  no  verdict  or  judgment  has  been  ren- 
dered thereon." 

Ex  parte  Nye,  8  Kan.  99.  The  court,  by  Kingman,  C.  J.,  refers  to 
section  671  of  the  statute.  The  syllabus  seems  to  hold  as  claimed 
by  counsel,  though  the  writ  was  refused  because  of  want  of  proper 
showing  on  the  part  of  the  petitioner. 

In  re  Payson,  23  Kan.  757.  The  petitioner  was  prosecuted  crim- 
inally under  sections  94  and  84  of  the  crimes  act,  for  obtaining  a  sig- 
nature to  a  deed  by  false  pretenses,  and  convicted,  sentenced,  and 
imprisoned.     He  applied  for  a  writ  of  habeas  corpus  on  the  ground 
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that  there  was  no  law  authorizing  any  punishment  for  the  offense 
charged  in  the  information,  and  that  the  court  had  no  jurisdiction  to 
render  the  judgment,  and  that  the  sentence  was  illegal  and  void. 
This  court,  upon  an  examination  of  the  record,  held  that  the  sentence 
was  not  void,  and  remanded  the  petitioner,  clearly  recognizing  the 
right  to  this  court,  in  habeas  corpus  proceedings,  to  go  behind  the 
commitment  and  inquire  into  its  cause  and  determine  its  legality. 

In  re  Petty ^  22  Kan.  477*  The  court  holds  that  if  a  sentence  and 
judgment  are  wholly  void,  and  not  merely  irregular  or  erroneous,  then 
the  petitioner,  under  proceedings  by  habeas  corpus^  is  entitled  to  his 
discharge;  but  if  the  verdict  is  valid  and  the  judgment  is  not  void,  but 
irregular  merely,  the  prisoner  cannot  be  relieved  under  proceedings 
by  habeas  corpus:  clearly  recognizing  the  right  of  this  court  to  look 
into  the  record  for  the  cause  of  the  commitment,  and,  if  the  judgment 
was  void,  release  the  prisoner. 

In  re  Goldsmith,  24  Kan.  758.  The  petitioner  was  convicted  be- 
fore a  justice  of  the  peace  and  imprisoned,  and  applied  to  this  court 
for  a  writ  of  habeas  corpus.  The  court  held  that  the  process  suffi- 
ciently showed  that  the  justice  had  jurisdiction  and  refused  the  writ. 

In  re  Millijigton,  24  £an.  214.  Millington  was  lined  $200  for  con- 
tempt for  certain  publications  in  a  newspaper,  and  adjudged  to  be 
imprisoned  until  the  fine  was  paid.  This  court,  after  an  examina- 
tion of  the  record  on  which  the  commitment  was  issued,  held  that 
the  court  was  not  legally  convened  when  the  judgment  was  rendered, 
and  therefore  that  the  judgment  was  void  and  the  commitment  was 
illegal,  and  Millington  wcs  discharged  under  writ  of  habeas  corpus. 

Proceedings  by  habeas  corpus  antedate  the  constitutions  of  the 
United  States  and  of  the  several  states,  and  that  part  of  section  9  of 
article  1  of  the  constitution  of  the  United  States  in  these  words : 
*'The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended  un- 
less when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  re- 
quire it,"  referred  to  the  proceedings  by  habeas  corpus  as  then  known, 
established,  and  practiced,  and  is  a  limit  on  the  law-making  power  of 
the  United  States  as  well  as  the  several  states,  and  they  can  pass  no 
law  that  takes  from  the  individual  any  of  his  rights  under  proceed- 
ings by  habeas  corpus  as  they  existed  when  the  constitution  of  the 
United  States  took  effect. 

The  supreme  court  has  defined  the  rights  of  persons  in  proceedings 
by  habeas  corpus  under  the  constitution  and  laws  of  the  United  States 
in  Ex  parte  Lange,  18  Wall.  163.  Lange  was  indicted  under  an  act 
of  congress  "for  stealing,  purloining,  embezzling,  and  appropriating 
to  his  own  use  certain  mail-bags  belonging  to  the  post-office  depart- 
ment.** On  a  trial  the  jury  found  him  guilty  of  appropriating  to  his 
own  use  mail-bags  "less  in  value  than  twenty-five  dollars,  the  pun- 
ishment for  which  offense,  as  provided  by  that  statute,  is  imprison- 
ment for  not  more  than  one  year  or  a  fine  of  not  less  than  ten  dollars, 
nor  more  than  two  hundred  dollars.''    The  court  sentenced  the  pris-^ 
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oner  under  saoh  conviction  to  one  year's  imprisonment  a  fid  to  pay 
two  hundred  dollars  fine.  The  petitioner  was  committed  to  prison  in 
execution  of  the  sentence,  and  on  the  following  day  the  fine  was  paid 
to  the  clerk  of  the  court,  who  paid  it  into  the  treasury  of  the  United 
States.  On  the  day  following  the  prisoner  was  taken  before  that 
court  on  a  habeas  corpus,  the  same  judge  presiding,  and  an  order  en- 
tered vacating  the  former  judgment,  and  the  prisoner  again  sentenced 
to  one  year's  imprisonment  from  that  date.  A  second  writ  of  habeas 
corpiLs  was  issued  by  the  circuit  judge,  and  after  a  hearing  the  writ 
was  discharged.  A  writ  of  Jiabeas  corpus  was  then  issued  by  the  su- 
preme court.     The  court,  by  Milleb,  J.,  say: 

"Disclaiming  any  assertion  of  a  general  power  of  review  over  the  judg- 
ments of  the  inferior  courts  in  criminal  cases  by  the  use  of  the  writ  of  habeas 
corpus  or  otherwise,  we  proceed  to  examine  the  case  as  disclosed  by  the  record 
of  the  circuit  court,  and  the  return  of  the  marshal  in  whose  custody  the  pris- 
oner is  found,  to  ascertain  whether  it  shows  that  tlie  court  below  luid  any 
power  to  render  the  judgment  by  which  the  prisoner  is  held.  There  is  no 
more  sacred  duty  of  a  court  than,  in  a  case  properly  before  it,  to  maintain  un- 
impaired those  securities  for  the  personal  rights  of  the  individual  which  have 
received  for  ages  the  sanction  of  the  jurist  and  the  sUitesman;  and  in  such 
cases  no  narrow  or  illiberal  construction  sliould  be  given  to  the  words  of  the 
fundamental  law  in  which  they  are  embodied.  Without  straining  either  the 
constitution  of  the  United  States  or  the  well-settled  rules  of  the  common  law, 
we  come  to  the  conclusion  that  the  sentence  of  the  circuit  court  under  which 
the  petitioner  is  held  a  prisoner  was  pronounced  without  authority,  and  he 
should  therefore  be  discharged." 

And  the  court  held : 

"Tlie  doctrine  of  this  court  affirmed  that  when  a  prisoner  shows  that  he  is 
held  under  a  judgment  of  a  federal  court,  made  without  authority  of  law,  the 
supreme  court  will,  by  writs  of  habeas  corpus  and  certiorari,  look  into  the 
record  so  far  as  to  ascertain  that  fact,  and,  if  found  to  be  so,  will  discharge 
tbA  prisoner.** 

The  sole  purpose  of  the  certiorari  in  such  proceedings  is  to  bring 
the  record  under  which  the  imprisonment  is  charged  for  examination. 
This  case  and  the  authorities  cited  in  the  opinion  clearly  show  that 
under  the  constitution  and  laws  of  the  United  States  the  court  may,  in 
proceedings  in  habeas  corpus,  look  into  the  judgment  of  another  court 
in  a  criminal  case,  and  if  it  is  found  that  such  court  had  no  authority 
to  render  the  judgment,  release  the  prisoner.  By  the  practice  of  the 
courts  of  this  state  the  petitioner  must  produce  the  record,  if  he  de- 
sires the  court  to  examine  it. 

The  habeas  corpus  act  of  New  York  is  as  follows : 

"Every  person  committed,  detiiined,  confined,  or  restrained  of  his  liberty 
for  any  criminal  or  supposed  criuiinal  matter,  under  any  pretense  whatsoever, 
(except  as  hereafter  mentioned.)  may  prosecute  a  writ  of  habeas  cojpus  to  in- 
quire into  the  cause  of  such  imprisonment  or  restraint.  The  following  per- 
sons shall  not  be  entitled  to  prosecute  such  writ:"  "(1)  Persons  committed 
or  detained  by  virtue  of  any  process  issued  by  any  court  of  the  United 
States,"  etc.;  "(2)  persons  committed  or  detained  by  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or 
by  virtue  of  any  execution  issued  upon  such  judgment  or  decree,"  etc. 
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Under  this  statute  many  decisions  of  the  courts  of  that  state  have 
been  rendered,  the  latest  of  which  is  People  v.  Liscomb,  60  N.  Y.  559. 
Tweed,  the  relator,  was  confined  in  the  penitentiary  of  which  the  de- 
fendant was  warden.  At  a  court  of  oyer  and  terminer,  held  in  and 
for  the  city  of  New  York,  the  relator  was  tried  upon  an  indictment 
containing  220  separate  counts,  each  charging  a  misdemeanor,  and, 
on  a  trial  was  found  guilty  on  204  of  the  counts.  Upon  12  of  the 
counts  the  court  sentenced  him  to  12  successive  terms  of  imprison- 
ment of  one  year  each,  and  to  fines  of  §250  each;  upon  other  counts 
to  additional  fines,  amounting  in  all  to  $12,500.  The  maximum 
punishment  fixed  by  the  statute  under  which  ho  was  indicted  is  one 
year's  imprisonment  and  a  fine  of  $250.  A  commitment  was  issued, 
and  he  was  confined  in  the  penitentiary,  and,  having  been  there  one 
year  and  paid  one  fine  of  $250,  made  application  for  a  writ  of  habeas 
corpus  to  inquire  into  the  legality  of  his  continued  imprisonment. 
The  court,  by  Allen,  J.,  say: 

"The  history  of  the  writ  is  lost  in  antiquity.  It  was  in  use  before  ^nagna 
charta,  and  ciune  to  us  as  a  part  of  our  inheritance  from  the  mother  country, 
and  exists  as  a  part  of  the  common  law  of  the  state.  It  is  intended  and  well 
adapted  to  effect  tlie  great  object  secured  in  England  by  magna  charta^  and 
made  a  part  of  the  constitution,  that  no  person  sliall  be  deprived  of  his  liloerty 
'  without  due  process  of  law.*  Tins  writ  cannot  be  abrogated,  or  its  etiiciency 
curtailed,  by  legislative  action.  Cases  within  the  relief  afforded  by  it  at  com- 
mon law  cannot,  until  the  people  voluntarily  surrender  the  right  to  this,  the 
greatest  of  all  writs,  by  an  amendment  of  the  organic  law,  be  placed  beyond 
its  reach  and  remedial  action.  The  privilege  of  the  writ  cannot  even  be  tem- 
porarily suspended,  except  for  the  safety  of  the  state,  in  cases  of  rebellion 
or  invasion. 

"The  remedy  against  illegal  imprisonment  afforded  by  this  writ,  as  it  was 
known  and  used  at  common-law,  is  placed  beyond  the  pale  of  legislative  dis- 
cretion, except  that  it  may  be  suspended  when  public  safety  requires.  Persons 
committed  or  detained  by  virtue  of  the  final  judgment  or  decree  of  any  com- 
petent tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of  any  execution 
issued  upou  such  judgment  or  decree,  are  expressly  excluded  from  the  benefit  of 
this  act.  2  Rev.  St.  563,  §  22.  And  if,  upon  the  return  of  the  writ,  it  appears 
that  the  party  is  detained  in  custody  by  virtue  of  such  judgment  or  decree,  or 
any  execution  issued  thereon,  he  must  be  remanded.  Id.  567,  §  40.  Such 
pei-sons  are  deprived  of  their  liberty  *  by  due  process  of  law,'  and  are  not 
within  the  purview  of  the  constitution  or  the  purposes  of  the  writ.  To  bar 
the  applicant  from  a  discharge  from  arrest  by  virtue  of  a  judgment  or  decree, 
or  an  execution  thereon,  the  court  in  which  the  judgment  or  decree  is  given 
must  have  had  jurisdiction  to  render  such  judgment;  the  tribunal  must  be 
competent  to  render  the  judgment  under  some  circumstances.  The  prohibi- 
tion of  the  forty-second  section  of  the  habeas  corpus  act,  forbidding  the  in- 
quiry, by  the  court  or  officer,  into  tlie  legality  of  any  previous  judgment,  de- 
cree, or  execution  specified  in  the  twenty-second  section,  does  not  and  can- 
not, witiiout  nullifying,  in  good  measure,  the  provisions  of  that  and  other 
sections  of  the  act,  take  from  the  court  or  officer  the  power,  or  relieve  him 
from  the  duty,  of  determining  whether  the  process,  judgment,  decree,  or  exe- 
cution emanated  from  a  court  of  competent  jurisdiction,  and  whether  the 
court  making  the  judgment  or  decree,  or  issuing  the  process,  had  the  legal 
and  constitutional  power  to  give  such  judgment  or  send  forth  such  process. 
It  simply  prohibits  the  review  of  the  decision  of  a  court  of  competent  juris- 
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diction.  If  the  record  show3  that  the  judgment  is  not  merely  erroneous,  but 
such  as  could  not,  under  any  circumstances,  or  upon  any  state  of  fiicts,  have 
been  pronounced,  the  case  is  not  within  the  exception  of  the  statute,  and  the 
applicant  must  be  discharged.  If  the  judgment  is  merely  erroneous,  the  court 
having  given  a  wrong  judgment  when  it  had  jurisdiction,  the  paity  aggrieved 
can  only  have  relief  by  writ  of  error,  or  other  process  of  review.  He  cannot 
be  relieved  summarily  by  habeas  corpus.  The  inquiry  is  necessarily  in  every 
case  whether  the  process  is  void,  and  the  officer  or  court  having  jurisdiction 
of  the  writ  must  pass  upon  it?  If  a  process  good  in  form,  issued  upon  a 
judgment  of  a  couit  having  jurisdiction,  either  general  or  limited,  must  in  all 
cases  be  assumed  to  be  valid  until  the  judgment  be  reversed  upon  error,  the 
remedy  by  writ  of  habeas  corpus  will  be  of  but  little  value." 

Tweed  was  released  from  imprisonment;  the  court  holding  that  the 
court  rendering  the  judgment  had  exceeded  its  authority.  In  this 
case,  ander  constitutional  and  statutory  provisions  substantially  like 
ours,  that  court  laid  down  the  following  rules  in  relation  to  writs  of 
habeas  corpus^  and  powers  and  duties  of  courts  thereunder,  which  may 
well  be  adopted  in  this  state : 

"The  right  to  relief  from  unlawful  imprisonment,  through  the  instrumen" 
tality  of  the  writ  of  habeas  oorpus,  is  not  the  creation  of  any  statute,  but  ex" 
ists  as  part  of  the  common  law  of  the  state. 

"The  writ  cannot  be  abrogated,  or  its  efficiency  impaired,  by  legislative 
action ;  and  cases  within  the  relief  afforded  by  the  writ  at  common  law  can- 
not, under  the  state  constitution,  be  placed  beyond  its  reach. 

"  The  various  statutes  relating  to  the  writ  have  not  been  intended  to  detract 
from  its  force,  but  to  add  to  its  efficiency. 

"The  provision  of  the  habeas  corpus  act,  excluding  fi'om  its  benefits  per- 
sons committed  or  detained  by  virtue  of  the  judgment  or  decree  of  a  *  com  pa- 
tent tribunal,'  only  applies  where  the  tribunal  had  jurisdiction  to  render  the 
judgment  under  some  circumstances. 

"The  prohibition  contained  in  said  act,  forbidding  an  inquiry  upon  return 
to  writ  into  « the  legality  and  justice  of  any  process,  judgment,  decree,  or 
execution '  specified  in  the  provision  above  referred  to,  does  not  take  from 
the  court  or  officer  having  jurisdiction  of  the  writ  the  power,  or  relieve  from 
the  duty,  of  determining  whether  the  judgment  or  process  emanated  from  a 
court  of  competent  jurisdiction,  and  whether  the  court  had  the  power  to  give 
the  judgment  or  issue  the  process. 

"Jurisdiction  of  the  person  of  the  prisoner,  and  of  the  subject-matter,  are 
not  alone  conclusive,  but  the  jurisdiction  of  the  court  to  render  the  particular 
judgment  is  a  proper  subject  of  inquiry;  and  while  the  court  or  officer  can- 
not, upon  return  to  the  writ,  go  behind  the  judgment  and  inquire  into  alleged 
errors  and  irregularities  preceding  it,  the  question  is  presented,  and  must  be 
determined,  whether,  upon  the  whole  record,  the  judgment  was  warranted 
by  law,  and  was  within  the  jurisdiction  of  the  court. 

"The  presumption  in  favor  of  the  jurisdiction  of  a  court  of  general  juris- 
diction is  not  conclusive,  but  is  one  of  fact,  and  may  be  rebutted. 

"Where  the  jurisdiction  depends  upon  certain  facts,  and  the  coiirt  has 
passed  upon  those  facts,  its  determination  is  conclusive  until  reversed  or  set 
aside." 

In  Ex  parte  Summers,  7  Pa.  Law  J,  107,  it  was  held  that  where  a 
court  imposes  a  fine  or  imprisonment  for  a  contempt,  and  the  court 
does  not  state  the  facts  constituting  the  contempt,  no  other  court  can 
reverse  its  decision ;  but,  if  the  court  does  state  the  facts  upon  which 


Digitized  by 


Google 


Ean.]  IN  BE  DILL.  47 

it  proceeds,  a  re\d8mg  tribnnal  may,  on  a  habeas  corpus,  discharge 
the  party  if  it  appears  that  the  facts  do  not  amount  to  a  contempt. 
In  People  v.  Hackley,  24  N.  T.  75,  the  prisoner  was  confined  for  a 
contempt  in  refusing  to  answer  questions  before  a  grand  jury,  basing 
his  refusal  on  the  ground  that  any  answers  he  might  make  would 
"tend  to  accuse  him  of  crime."     The  court,  by  Denio,  J.,  says: 

''As  a  general  rule,  the  propriety  of  a  commitment  for  contempt  is  not  ex- 
aminable in  any  other  court  than  the  one  by  which  it  was  awarded.  This  is 
especially  true  where  the  proceeding  by  which  it  is  sought  to  be  questioned  is 
a  writ  of  habeas  corpus,  as  the  question  of  the  validity  of  the  judgment  then 
arises  collaterally,  and  not  by  way  of  review.  The  habeas  corptts  act,  more* 
over,  declares  that  where  the  detention  of  the  party  seeking  to  be  discharged 
by  habeas  corpus  appears  to  be  for  any  contempt,  plainly  and  specially  charged 
in  the  commitment,  ordered  by  a  court  of  competent  jurisdiction,  he  shall  be 
remanded  to  the  custody  in  which  he  was  found.  But  this  rule  is,  of  course, 
subject  to  the  qualification  that  the  conduct  charged  as  constituting  the  con- 
tempt must  be  such  that  some  degree  of  delinquency  or  misbehavior  can  be 
predicate  of  it;  for,  if  the  act  be  phunly  indiff<^rent  or  meritorious,  or  if  it 
be  only  the  assertion  of  the  undoubted  right  of  the  party,  it  will  not  become 
a  criminal  contempt  by  being  adjudged  to  be  so.  The  question,  whether  the 
alleged  offender  really  committed  the  act  charged,  will  be  conclusively  deter- 
mined by  the  order  or  judgment  of  the  court ;  and  so  with  equivocal  acts  which 
may  be  culpable  or  innocent,  according  to  circumstances;  but  where  the  act 
is  necessarily  innocent  or  justifiablCi  it  would  be  preposterous  to  hold  it  a 
cause  of  imprisonment." 

Under  the  authorities  before  cited,  and  on  principle,  we  think  that 
section  671  of  the  statute  does  not  prohibit  one  court,  by  and  under 
proceedings  in  habeas  corpus,  from  examining  the  judgment  or  com- 
mitment for  contempt  of  another  court  under  which  a  person  is  re- 
strained of  his  liberty;  and  if,  on  such  examination,  it  appears,  and 
the  record  shows,  that  the  court  rendering  the  judgment  was  with- 
out jurisdiction  to  render  it  under  some  circumstances;  or  if  the 
charge  on  which  the  petitioner  is  convicted  and  imprisoned  does  not 
constitute  an  offense  for  which  punishment  ean  foe  inflicted;  or  that 
the  court  has  rendered  a  judgment  it  had  no  authority  to  render;  or 
has  exceeded  its  authority,  discharging  the  petitioner  from  imprison- 
ment. Do  the  facts  found  by  the  court  and  embodied  in  the  judg- 
ment constitute  a  contempt  of  court?  The  substance  of  the  charge 
and  facts  found  is  that  the  petitioner  was  under  a  recognizance  to  ap- 
pear in  court  for  trial  upon  criminal  charges  pending  against  him 
therein ;  that  he  did  not  appear  during  the  term  to  which  he  was 
recognized,  and  absented  himself  from  the  county  and  kept  himself 
so  that  he  could  not  be  found  by  the  officers  of  the  court,  intending 
thereby  to  obstruct  the  court  in  proceeding  with  his  trial.  To  con- 
stitute a  direct  contempt  of  court  there  must  be  some  disobedience 
to  its  order,  judgment,  or  process,  or  some  open  and  intended  disre- 
spect to  the  court,  or  its  officers  in  the  presence  of  the  court,  or  such 
conduct  in  or  near  the  court  as  to  interrupt  or  interfere  with  its  pro- 
ceedings, or  with  the  administration  of  justice.    To  constitute  con- 
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structive  contempt  of  court,  some  act  must  be  done,  not  in  the  pres- 
ence of  the  court  or  judge,  that  tends  to  obstruct  the  administration 
of  justice,  or  bring  the  court  or  judge,  or  the  administration  of  justice, 
into  disrespect.  The  petitioner  violated  no  order,  direction,  or  judg- 
ment of  the  court,  nor  was  he  at  large  by  direction  or  order  of  the 
court.  He  had  entered  into  a  recognizance,  as  the  statute  permitted 
him  to  do,  by  which  he  bound  himself  to  the  state  to  appear  in  court 
at  the  time  and  term  of  the  court  stated  in  the  recognizance,  and  sub- 
mit to  a  trial  of  the  criminal  charges  therein  pending  against  him. 
He  did  not  appear  in  the  court  as  required  by  the  recognizance,  and 
absented  himself  from  the  county  in  which  the  court  was  held.  The 
extent  of  his  offending  was  in  not  appearing  in  court  and  submitting 
to  the  trial  as  he  had  bound  himself  to  do  by  the  recognizance,  and 
absenting  himself  from  the  county  where  the  court  was  held. 

The  statute  (section  65,  c.  82)  provides  that  when  a  person  under 
recognizance  in  any  criminal  proceeding  shall  fail  to  perform  the 
condition  of  such  recognizance,  his  default  shall  be  recorded,  and 
proceedings  entered  upon  the  recognizance,  and  this  entry  must  neces- 
sarily be  made,  and  these  proceedings  be  taken,  under  the  direction  of 
the  court,  and,  so  far  as  the  statute  provides,  the  authority  of  the  court 
to  direct  proceedings  then  ends.  The  only  penalty  imposed  by  law 
on  the  petitioner  for  his  non-appearance  pursuant  to  the  terms  of 
the  recognizance  was  the  forfeiture  and  prosecution  of  the  recogni- 
zance. We  think  that  his  non-appearance  in  court  during  the  term 
for  which  he  was  recognized  to  appear,  and  his  absenting  himself 
from  the  county,  was  not  a  contempt  of  court,  and  that  the  charge 
against  him,  on  which  he  was  convicted  and  is  now  imprisoned,  did 
and  does  not  constitute  such  an  offense  as  rendered  him  liable  to  pun- 
ishment beyond  the  punishment  provided  by  the  statute,  and,  as  there 
was  no  pffense,  there  could  be  no  lawful  conviction,  and  the  court 
had  no  jurisdiction  to  render  any  legal  judgment,  and  the  judgment 
rendered  is  void,  and  the  imprisonment  of  the  petitioner  under  it  is 
unlawful.  The  only  case  within  our  knowledge  bearing  upon  the 
question  whether  the  acts  or  omissions  of  the  petitioner  was  a  con- 
tempt of  court,  is  Ingle  v.  State^  8  Blackf.  (Ind.)  674.  In  that  case 
a  party  was  indicted,  and  bound  by  his  recognizance  to  appear  and 
answer  the  charge.  He  was  advised  by  an  attorney  "that,  if  he  could 
not  procure  a  continuance  on  affidavit,  he  could  escape  and  forfeit 
his  recognizance,  which  would  work  a  continuance  of  the  cause  to  the 
next  term  at  a  trifling  cost;"  held,  that  the  attorney,  for  giving  such 
an  advice,  was  not  guilty  of  a  contempt  of  court.  If  an  attorney, 
who  is  an  officer  of  the  court,  may  give  such  advice  and  not  be  in 
contempt,  surely  the  client  who  acts  upon  the  advice  cannot  be  guilty; 
and  under  such  circumstances,  certainly  a  party  whose  only  offense 
is  absenting  himself  from  the  court  on  his  own  volition  cannot  be 
guilty  of  a  contempt  of  court.  The  petitioner  could  have  taken  pro- 
ceedings in  error  in  this  court,  and  thereby  relieve  himself  from 
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this  void  judgment  and  illegal  imprisonment;  but  that  was  not  his 
only  remedy.  The  proceedings  by  habeas  corpus  were  proper,  and  he 
is  entitled  to  be  discharged  from  imprisonment  under  them. 

The  order  is  that  the  petitioner  be  discharged  from  the  arrest  and 
imprisonment  of  which  he  complains  in  his  petition  for  the  writ  issued. 

Valentine,  J.  I  concur  in  the  conclusion  reached  in  this  case, 
but  I  am  not  sure  that  I  concur  in  everything  that  is  said  by  our 
brother  Hubd.     The  principles  on  which  I  concur  are  as  follows : 

(I)  In  the  absence  of  anything  to  the  contrary,  it  will  always  be  pre- 
sumed, in  favor  of  a  court  of  general  and  superior  jurisdiction,  that 
it  had  the  jurisdiction  to  make  the  order  or  render  the  judgment 
which  it  did  in  fact  make  or  render.  (2)  Where  the  jurisdiction  of 
the  court  depends  upon  the  existence  of  certain  facts,  and  the  court, 
upon  proper  issues  and  evidence,  has  found  such  facts  to  exist,  its 
determination  will  be  conclusive  until  reversed  or  set  aside  in  a  di- 
rect proceeding.  (3)  Generally,  however,  it  may  be  shown,  even  in 
a  collateral  proceeding,  that  the  jurisdictional  facts  in  the  particular 
case  were  such  that  the  court  did  not  have  jurisdiction  to  make  the 
order  or  render  the  judgment  which  it  did  in  fact  make  or  render.  (4) 
A  judgment  rendered  or  order  made  with  jurisdiction  is  always  valid 
until  reversed  or  set  aside,  although  the  judgment  or  order  may  be  ever 
so  irregular  and  erroneous,  or  founded  upon  proceedings  ever  so  irreg- 
ular and  erroneous.  (5)  But  a  judgment  rendered  or  order  made  with- 
out jurisdiction  is  utterly  void.  (6)  A  judgment  rendered  or  order 
made  in  excess  of  jurisdiction  is  utterly  void  to  the  extent  of  the  excess. 
(7)  Where  the  record  of  a  judgment  or  order  shows  upon  its  face  that 
the  judgment  was  rendered  or  the  order  made  without  jurisdiction 
or  in  excess  of  jurisdiction,  such  judgment  or  order  is  void  upon  its 
face.  (8)  A  failure  of  a  party  to  appear  at  court  in  obedience  to  a 
criminal  recognizance  is  not  a  punishable  contempt.  (9)  A  pun- 
ishable contempt  may  arise  from  a  willful  disregard  or  disobedience 
of  some  judgment  or  order  or  process  of  the  court,  or  from  some  will- 
ful act  tending  to  obstruct  the  administration  of  justice,  or  tending 
to  bring  the  court  or  its  officers  into  disrespect;  but  a  punishable  ton- 
tempt  can  never  arise  from  a  mere  failure  or  refusal  on  the  part  of  a 
party  to  perform  some  duty  resting  upon  no  other  foundation  than 
merely  the  party's  own  undertaking  or  recognizance.  (10)  The  fail- 
ure or  refusal  of  a  party  to  be  ready  in  court  to  try  his  case  when  it 
is  called,  may,  to  some  extent,  hinder,  delay,  or  obstruct  the  admin- 
istration of  justice;  but  it  does  not  constitute  a  punishable  contempt. 

(II)  A  judgment  or  order  founded  upon  no  other  ground  than  that 
such  a  failure  or  refusal  is  a  punishable  contempt  is  utterly  void. 
(12)  Where  a  person  is  imprisoned  in  pursuance  of  a  merely  voida- 
ble judgment  or  order,  or  a  judgment  or  order  rendered  or  made  by  a 
court  which  had  the  jurisdiction  in  the  particular  case  to  render  or 
make  the  same,  he  cannot  be  released  upon  habeas  corpus,  even  if 
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the  judgment  or  order  were  ever  so  irregular  and  erroneous,  or  were 
founded  upon  proceedings  ever  so  irregular  and  erroneous.  (13) 
But  where  a  person  is  imprisoned  in  pursuance  of  a  void  judgment 
or  order,  he  may  be  released  upon  habeas  corpus.  (14)  The  judg- 
ment  rendered  in  this  case  by  the  court  below  is  utterly  void,  and  is 
void  upon  its  face. 

HoRTON,  0.  J.,  concurring. 


(tt  Kan.  e98) 

In  re  Ebsslbb. 

Habeas  eorpin. 

HuKD,  J.  This  case  Is  suhstantially  the  same  as  the  case  In  re  VUl.  ante,  89,  and 
on  the  authority  of  that  case  the  petitioner  is  entitled  to  be  discharged  from  the  ar- 
rest and  imprisonment  complained  of  in  his  petition  for  the  writ  of  habeas  corpus; 
■and  the  order  is  tliat  he  be  discharged. 
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8UPREM1S  COURT  OF  OREGON. 


NicKLiN  V.  Nelson  and  others. 

lulled  December  1,  1884. 

1.  Bill  op  Sale— Chattel  Mortgagb— Parties  with  Notice. 

A  bill  of  sale  absolute  in  its  terms  becomes  a  chattel  mortgage  upon  proof 
by  parol  that  it  was  made  to  secure  a  debt.  And  it  is  a  chattel  mortgage  not 
only  as  between  the  parties  to  it,  but  also  as  to  third  parties  who  are  aneated 
with  notice. 

2.  Same— Registration—Effect. 

A  bill  of  sale  as  such  is  not  entitled  to  record,  and  a  record  so  called  of  a  biTt 
of  sale  is  an  absolute  nullity. 

3.  SAMR^CHATTEL  MoRTOAOB — IiBaiSTRATIOK-*£FPECT. 

When  a  bill  of  sale,  intended  to  operate  as  a  chattel  mortgage,  is  received  by 
the  clerk  and  placed  on  file  in  his  office,  it  becomes  the  record  of  a  chattel 
mortgage. 

4.  Same — Change  of  Possession.  • 

The  filing  or  registration  of  a  bill  of  sale.  Intended  as  a  chattel  mortgage,  la 
equivalent  to  change  of  possession,  or  obviates  the  necessity  of  it. 

5.  Same— Kecord— Index. 

As  the  index  constitutes  no  part  of  the  records,  the  omission  of  the  clerk  to- 
index  among  the  chattel  mortgages  a  bill  of  sale  intended  to  operate  as  a  chatiel 
mortgage  does  not  invalidate  for  want  of  notice  such  a  chattel  mortgage  as- 
to  third  parties. 

6.  Same—Chattel  Mortgage— Futdrb  Advances— Lien. 

A  chattel  mortgage  may  be  made  in  good  faith  to  secure  present  indebte^l- 
ness  and  future  aUvances,  whether  the  matter  of  such  advances  appears  by  noie 
or  solely  by  the  testimony  of  witnesses,  but  the  lien  will  attach  from  the  date 
of  the  advances  and  not  from  the  date  of  the  mortgage. 

Appeal  from  Multnomali  county. 

Alfred  S.  Franks  for  appellant. 

P.  L.  WiUiSi  for  respondent. 

Lord,  J.  The  plaintiff  took  from  the  defendant  Nelson  a  bill  of 
sale,  intended  to  operate  as  a  mortgage,  of  certain  property  belonging. 
to  him,  and  which  the  plaintiff  left  in  bis  possession,  and  which  the 
defendant  Betts  Spring  Company  attached,  after  such  bill  of  sale  had 
been  filed  and  recorded.  Thereafter,  the  plaintiff  commenced  suit  ta 
foreclose,  and  the  Betts  Spring  Company  answered,  claiming  the  lien  of 
said  attachment  was  to  be  preferred  to  any  lien  or  rights  accruing: 
under  such  bill  of  sale.  After  issue  joined,  the  matter  was  referred  to 
a  referee,  who,  after  taking  the  evidence,  reported  to  the  court  his 
findings  of  fact  and  conclusions  of  law.  These  findings  were  set  aside 
by  the  court  below  and  a  decree  rendered,  adjudging  the  lien  of  the 
plaintiff  under  such  bill  of  sale  to  be  prior  to  that  acquired  by  the  at- 
tachment, and  from  which  decree  the  defendant  Betts  Spring  Company 
appealed  to  this  court.  As  ground  of  error  it  is  alleged  (1)  that  the 
bill  of  sale  was  not  entitled  to  be  entered  of  record  as  a  mortgage,, 
and  must,  therefore,  be  postponed  to  the  lien  of  the  attachment,  and,, 
as  a  matter  of  law,  was  fraudulent;  (2)  that  the  bill  of  sale  was  ex-^ 
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ecuted  and  delivered  without  consideration,  and  with  the  intent  to 
defraud,  delay,  and  hinder  creditors ;  (3)  that  the  amount  of  the  con- 
sideration recited  in  the  bill  of  sale  w§s  in  excess  of  the  amount  due 
and  owing  the  defendant  Nelson  by  the  plaintiff,  and  exceeded  such 
indebtedness  in  the  sum  of  $750. 

As  a  reply  to  the  matter  of  false  consideration  the  plaintiff  alleged 
that  it  was  given  to  cover  future  advances;  and  further  alleged  that, 
previous  to  and  up  to  the  time  of  the  execution  and  delivery  to  him 
of  the  bill  of  sale  now  in  question,  the  defendant  Nelson,  more  than 
a  year  prior  to  this,  had  executed  and  delivered  to  him,  for  a  valua- 
ble consideration,  a  bill  of  sale  to  secure  this  same  debt,  and  which 
was  duly  filed  in  the  clerk's  office,  and  which,  up  to  the  time  of  the 
execution  and  delivery  of  the  last  bill  of  sale, — the  or^  now  in  dis- 
pute,— covered  nearly  all  of  the  same  property.  It  is  hardly  neces- 
sary to  cite  authorities  to  show  that  a  bill  of  sale  absolute  in  its 
terms  becomes  a  chattel  mortgage  upon  proof  by  parol  that  it  was 
made  to  secure  e,  debt.  It  is  the  nature  of  the  transaction  at  its  in- 
ception which  determines  the  character  of  the  instrument.  If  it  be 
in  form  a  bill  of  sale,  but  the  transaction  was  intended  to  secure  a 
debt,  it  is  a  mortgage,  and  parol  evidence  is  admissible  to  show  the 
true  nature  of  the  transaction  for  this  purpose.  And  it  is  not  only  a 
mortgage  between  the  parties  to  it,  but  also  as  to  third  parties  who 
are  affected  with  notice.     Jones,  Chat.  Mortg.  §  22,  and  note. 

The  evidence  shows  that  the  bill  of  sale  was  given  to  secure  a  debt 
of  $2,250,  and  for  future  advances  not  to  exceed  $750,  making  a  total 
of  $3,000,  the  amount  of  the  consideration  recited  in  the  bill  of  sale. 
Without  detailing  all  the  particulars,  the  evidence  shows  substantially 
this  state  of  facts :  For  more  than  a  year  prior  to  the  execution  and 
delivery  of  the  bill  of  sale  in  controversy,  the  plaintiff  had  been  loan- 
ing and  procuring  others  to  loan  on  his  credit  to  the  defendant  Nel- 
son, as  he  needed  it,  from  time  to  time,  money  to  carry  on  his  busi- 
ness, taking  therefor  the  notes  of  the  said  defendant,  and  during  which 
time  the  plaintiff  held  a  chattel  mortgage  for  $3,000,  in  the  form  of 
a  bill  of  sale,  but  intended  and  filed  as  a  chattel  mortgage,  on  part 
of  the  property  now  in  dispute. 

In  the  latter  part  of  November,  1883,  the  plaintiff,  being  ill,  placed 
the  matter  of  his  business  with  the  defendant  Nelson  in  the  hands 
of  a  Mr.  White  as  his  agent,  with  instructions  to  take  of  the  defend- 
ant Nelson  a  new  mortgage  for  the  same  sum,  which  should  operate 
for  the  present,  as  the  former  one  had,  as  a  security  for  the  sum  of 
$2,250  then  due,  and  such  additional  sums  not  to  exceed  in  the  ag- 
gregate the  said  sum  of  $3,000,  as  might  be  necessary  to  prepare  the 
mortgaged  goods  for  market,  and  the  proceeds  of  the  sale  of  the  goods 
when  marketed  were  to  be  applied  on  the  plaintiff's  claim  until  it  was 
paid,  as  he  desired  to  collect  his  money.  In  pursuance  of  these  in- 
structions a  new  mortgage,  in  the  same  form  as  the  former  one,  and 
like  the  former,  intended  as  a  chattel  mortgage,  was,  on  the  thirtieth 
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day  of  November,  1883,  duly  executed  by  the  defendant  Nelson  on 
the  property  in  question,  and  on  the  same  day  presented  by  Mr.  White, 
as  the  agent  of  plaintiff,  to  the  county  clerk  of  Multnomah  county, 
in  which  county  the  property  was  located,  and  the  clerk  then  indorsed 
thereon  the  time  of  receiving  the  same,  and  deposited  the  same  in  his 
ofiSce,  and  has  ever  since  kept  it  there  for  the  inspection  of  all  per- 
sons interested.  It  is  clear,  as  between  the  parties,  the  bill  of  sale 
was  intended  to  operate  as  a  mortgage.  But  did  the  filing  of  it  in 
the  clerk's  office  have  the  effect  to  convey  notice  to  third  parties  ? 
Upon  this  point  the  counsel  for  the  defendant  Betts  Spring  Company 
contends  that,  the  instrument  being  in  the  form  of  a  bill  of  sale,  the 
record  can  only  convey  notice  of  a  bill  of  sale,  and  as  there  was  no 
sale  in  fact  the  instrument  was  evidently  false,  and  as  a  consequence 
thereof  legally  fraudulent  and  void;  and  further,  that  the  record, 
owing  to  the  form  of  the  instrument,  does  not  convey  notice  at  all. 

Our  statute  provides  that  it  shall  be  the  duty  of  the  county  clerk, 
upon  the  presentation  for  that  purpose  of  any  mortgage  or  convey- 
ance intended  to  operate  as  a  mortgage  of  goods  and  chattels,  or  a 
copy  of  any  such  instrument,  upon  the  payment  of  his  fees,  to  in- 
dorse thereon  the  time  of  receiving  the  same,  and  to  deposit  such 
instrument  or  copy  into  his  office,  to  be  kept  for  the  inspection  of  all 
persons  interested.  Code,  p.  522,  §  46.  This  is  all  the  provision  in 
our  law  upon  this  subject.  A  bill  of  sale,  as  such,  is  not  entitled  to 
record,  and  a  record  so  called  of  a  bill  of  sale  is  an  absolute  nullity. 
The  instrument  in  question  was  entitled  to  record  only  as  and  be- 
cause it  was  a  mortgage ;  and  if  the  record  is  notice  at  all,  it  is  notice 
as  a  mortgage.     Mr.  Jones,  in  his  work  on  Chattel  Mortgages,  says : 

**  A  bill  of  sale,  absolute  upon  its  face,  but  executed  as  a  security  and  in- 
tended to  operate  as  a  mortgage,  is  within  the  operation  of  a  statute  making 
void  a  mortgage  not  recorded,  In  case  the  property  be  not  delivered  to  and 
retained  by  the  mortgagee."    Jones,  Chat.  Mortg.  §  275. 

In  Khun  v.  Graves,  9  Iowa,  305,  it  is  hold  that  a  bill  of  sale  of  per- 
sonal property,  in  which  there  is  no  stipulation  that  the  vendor  shall 
retain  the  possession,  is,  if  filed  for  record,  notice  to  subsequent  pur- 
chasers and  to  creditors,  even  when  the  property  remains  in  the  pos- 
session of  the  vendor.  In  Howell's  Annotated  Statutes  of  Michigan 
it  is  said  that  section  6193  (which  is  almost  identical  with  section  46, 
Or.  Code,  p.  522)  was  designed  to  provide  a  system  applicable  to 
every  instrument  or  conveyance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels,  and  to  this  extent  it  supersedes  and  takes  the 
place  of  section  6190,  (which  is  of  similar  purport  to  subdivision  40, 
§  766,  Or.  Code,  p.  262;)  that  under  section  6193  the  question  of 
good  faith  and  want  of  any  intent  to  defraud  creditors  of  the  mort- 
gagor and  purchasers  in  good  faith  cannot  arise;  and  that  as  to  them 
nothing  short  of  a  change  of  possession  or  filing  of  the  instrument, 
as  the  section  requires,  can  save  it.  Cooper  v.  Brock,  41  Mich.  491, 
492;  8.  C.  2  N.  W.  Eep.  660.     And  in  that  state  it  has  been  held 
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that  a  bill  of  sale,  or  other  oonvejance  of  goods  and  chattels,  although 
absolute  in  terms,  if  given  as  a  security,  is  a  mortgage.  Fuller  v, 
Parrish,  3  Mich.  211;  Paraell  v,  Thayer,  39  Mich.  467;  Hwrd  v. 
Brown,  37  Mich.  484.  And  unless  filed  as  a  mortgage,  or  followed 
by  an  immediate  change  of  possession,  it  will  be  void  as  against  cred* 
iters  and  subsequent  purchasers.     Hard  v.  Brown,  supra. 

The  instrument  was  entitled  to  record  according  to  its  real  charac- 
ter. James  v.  Morey,  14  Amer.  Dec.  513,  and  note  of  authorities. 
Being  intended  to  operate  as  a  mortgage,  it  was  filed  as  such  with 
the  proper  officer  of  the  county,  and  filed  by  him  in  his  office  for  the 
purpose  of  imparting  the  notice  designed  by  the  statute.  A  chattel 
mortgage  is  recorded  by  filing  it  in  the  office,  and  there  is  no  law  for 
recording  any  other  instrument  in  that  way.  When,  therefore,  the 
clerk  received  it  and  placed  it  on  file  in  his  office,  it  became  the  rec- 
ord of  a  chattel  mortgage.  This  filing  or  registration  was  equivalent 
to  change  of  possession  of  the  property,  or  obviated  the  necessity  of 
it.  Although  the  law  requires  such  instruments  to  be  indexed  among 
chattel  mortgages,  it  would  seem  that  the  omission  of  the  clerk  to  do 
it  would  not  invalidate  such  mortgage  as  to  third  parties  for  want 
of  notice,  as  the  index  constitutes  no  part  of  the  record.  Board 
ComWs  V.  Babcock,  5  Or.  472. 

The  only  remaining  question  is  as  to  the  validity  of  a  chattel  mort- 
gage to  secure  future  advances,  which  includes  the  two  last  grounds 
upon  which  error  is  claimed.     Upon  this  subject  Mr.  Herman  says : 

"In  respect  to  the  validity  of  mortgages  for  existing  debts  and  future  ad- 
vances, there  can  be  no  doubt,  if  any  principle  of  the  law  can  be  considered 
settkd  by  the  decisions  of  the  courts,  that  a  mortgage  made  to  secure  future 
liabilities  and  contingent  debts,  described  with  reasonable  certainty,  in  the 
absence  of  any  fraudulent  intention,  is  valid;  and  this,  whether  the  matter  of 
future  advances  appears  on  the  face  of  the  instrument  or  note,  or  is  proved 
solely  by  the  testimony  of  witnesses."  Herman,  Chat.  Mortg.  §  53,  p.  Ill, 
and  authorities  cited  in  note. 

The  fact  is,  this  whole  subject  has  been  considered  by  this  court, 
and  the  principle  decided  covers  the  case  at  bar.  In  Hendrix  v.  Oore, 
8  Or.  409,  the  court  say : 

"The  true  principle  to  be  deduced  from  all  these  cases  seems  to  be,  that 
when  a  mortgage  is  given  in  good  faith  to  secure  a  present  indebtedness  and 
future  advances,  whether  the  object  be  expressed  in  the  mortgage  or  not,  it 
is  valid  to  the  extent  of  the  lien  therein  expressly  created.  It  is  always  bet* 
ter,  however,  that  the  mortgage  should  be  drawn  so  as  to  show  the  true  ob- 
ject and  purpose  of  the  transaction,  for  suspicion  is  engendered  by  misrepre- 
sentiition,  but  disarmed  by  a  statement  of  the  truth."  Shirras  v.  Caigy  7 
Cranch,  34. 

The  effect  of  the  omission  is  to  render  the  transaction  more  liable 
to  suspicion,  and  to  put  the  holder  of  the  mortgage  upon  stricter  proof 
of  payment  of  the  consideration ;  but  the  omission  does  not  render  the 
security  invalid.  The  existence  of  the  indebtedness  as  set  up  by  the 
plaintiff  in  his  complaint  is  undisputed.     There  is  no  evidence  of 
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fraud,  or  that  the  consideration  was  greatly  in  excess  of  any  advances 
expected  to  be  made.  It  seems,  however,  that  coansel  for  the  de- 
fendant Betts  Spring  Company  supposed  that  there  must  be  some  bind- 
ing obligation  to  make  future  advances,  which  the  defendant  Nelson 
€ould  have  enforced  against  Nicklin.  But  this  is  not  so.  Expecta- 
tion  to  make  future  advances  is  sufficient,  only  with  this  difference, 
from  when  the  party  is  legally  bound,  namely:  that  the  lien  will 
only  attach  from  the  date  of  the  advance  and  not  from  the  date  of 
the  mortgage.  Bank  Mont.  Co.* a  Appeal,  36  Pa.  St.  172;  McClure  v. 
Roman,  52  Pa.  St.  460;  Brown  v.  Kiefer,  71  N.  Y.  610;  Jones  v. 
Guaranty  db  Indemnity  Co.  101  U.  S.  626;  Commercial  Bank  v.  Cun^ 
ningham,  35  Amer.  Dec.  325.  It  is  doubtless  true,  as  suggested  by 
the  chief  justice,  that  the  defendant,  "knowing  that  fraud  and  deceit 
abounded  in  these  days  not  much,  if  any,  less  than  in  the  time  of 
Twyne*8  Case,  cited  by  their  counsel,  honestly  suspected  some  taint 
of  fraud  pervaded  this  transaction,  whose  true  nature  was  not  dis- 
closed on  its  face  and  could  be  uncovered  by  judicial  investigation.*' 
But  it  has  turned  out  otherwise,  and  the  decree  of  the  court  below 
must  be  affirmed. 


State  v.  Murhat. 
Filed  December  2, 1884. 

1.  MuRDETi— Bnx  OF  Exceptions. 

A  bill  of  excepiiotis  should  only  contain  so  much  of  the  evidence  or  other 
matter  given  on  the  trial  as  is  necessary  to  explain  thorn,— no  more. 

2.  Bamb— Insanity— Delusion— Degree  op  Proof. 

If  ihe  prisoner  knew  enough  to  know  that  he  was  violating  the  law  bv  the 
commission  of  the  act,  the  delusion  will  not  excuse  him,  although  he  had  sur- 
rendered his  judgment  to  some  mad  passion  which,  for  the  iime  being,  was 
exercising  a  strong  influence  over  his  conduct.  When  the  commission  of  the 
act  charged  as  a  crime  is  proven,  and  the  defense  sought  to  be  established  is 
the  insanity  of  the  defendant,  the  same  must  be  provSl  boyoud  a  reasonable 
doubt.    Section  159,  Grim.  Code. 

3.  Refusai.  to  Instrdct— Evtdkncb— RuiilNO. 

An  appellate  court  will  not  undertake  to  decide  upon  the  facts  submitted  to 
the  jury;  but  when  a  refusal  to  instruct  the  j-  -y  is  assigned  as  error,  U  may 
properly  look  into  the  evidence  before  it,  iu  orJer  to  ascertain  whether  the 
party  complainiug  has  received  nny  injury  therefrom,  and  if  it  appears  from 
the  whole  caso  before  the  court  tliat  the  ruling  could  not  have  injured  the  party 
against  whom  it  was  made,  it  will  not  reverse  the  judgment,  although  the  rul- 
ing was  erroneoufl. 

4  Bame — What  is  a  Sufficient  Instruction. 

An  instruction  to  the  jury  that  if  they  were  satisfied  that,  at  the  time  the 
prisoner  committed  the  act,  he  was  laboring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature,  qualities,  or  consequences  of 
the  act  he  was  committing,  or,  if  he  did  know  it,  that  he  did  not  clearly  un- 
derstand that  what  he  was  doing  was  wrong,  is  substantially  correct. 

It.  Sahb— Objections  to  Opinions  of  Witnesses. 

An  objection  taken  to  the  admissibility  of  opinions  of  a  witness,  upon  the 
ground  that  the  reasons  on  which  they  are  formed  are  not  given,  should  be 
made  at  the  trial  in  the  court  below,  and,  if  not  then  made,  an  appellate  court 
will  not  interfere. 
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6.  Same— Mistake— Intention  to  Kilt.. 

If  A.  shoots  and  kills  B.,  not  knowing  who  B.  was,  but  with  the  formed  de- 
sign of  killing  somebody,  he  is  guilty  of  murder  in  the  first  degree. 

7.  Same — Conversation — NoN-PROPEssioNAii  Witnesses. 

Conversations  had  by  the  prisoner  with  third  persons  summoned  to  tec^tify, 
as  witnesses,  in  relation  to  the  commission  of  the  offense,  not  admissible  as 
evidence  of  the  sanity  or  insanity  of  the  prisoner.  Opinions  of  non-prof  essional 
witnesses  not  admissible  except  under  section  696  of  the  Civil  Code. 

8.  Same— Acquaintances  as  Witnesses. 

The  question  whether  or  not  the  acquaintance  of  a  witness  is  of  that  inti- 
mate nature  which  admits  of  his  testimony  as  to  the  sanity  of  a  prisoner  under 
section  696  of  the  Code,  is  a  question  to  be  ultimately  determined  by  the  jury; 
and,  when  the  court  which  tried  the  cause  submits  such  question  to  the  jury, 
an  appellate  court  will  not  reverse  the  judgment  of  the  court  who  saw  and 
heard  the  witnesses. 

Appeal  from  Multnomah  coanty. 

A.  Lenhart,  for  appellant. 

W.  B.  Gilbert,  for  respondent, 

Thayer,  J.  This  appeal  is  from  a  judgment  of  conviction  of  tho 
appellant  by  the  circuit  court  for  the  county  of  Multnomah  for  the 
orime  of  murder  in  theiirst  degree.  The  indictment  charged  the  ap- 
pellant with  having,  on  the  sixth  day  of  January,  1884,  in  said  county 
of  Multnomah,  purposely  and  of  deliberate  and  premeditated  malice, 
killed  Alfred  Jenke  by  shooting  him  with  a  shot-gun.  The  trial  upon 
said  indictment  was  had  in  January,  1884,  and  the  principal  ground 
of  defense  was  that  appellant,  when  he  committed  the  act,  was  in- 
sane. The  trial  of  the  case  occupied  some  10  days,  during  which 
time  a  great  number  of  exceptions  were  taken,  but  the  appellant's 
counsel  has  presented  only  a  comparatively  few  of  them  for  our  con- 
sideration on  the  appeal.  They  were  taken  to  the  rulings  of  the  cir- 
cuit court  in  excluding  testimony  offered  by  appellant's  counsel  upon 
the  trial,  and  in  admitting  testimony  offered  on  behalf  of  the  state, 
and  objected  to  by  appellant's  counsel.  Also  in  the  refusal  by  the 
court  to  charge  the  jury  as  requested  by  appellant's  counsel.  These 
various  exceptions  are  presented  by  what  the  counsel  for  the  prisoner 
and  the  stato  term  a  bill  of  exceptions,  but  it  is  hardly  entitled  to  that 
appellation.  Instead  of  a  statement  of  the  exceptions,  with  so  much 
of  the  evidence  or  other  matter  as  is  necessary  to  explain  them,  and 
no  more,  as  provided  by  the  C» vil  Code,  the  whole  testimony  and  pro- 
ceedings of  a  10-days'  trial,  including  newspaper  articles  and  every 
incident  connected  with  the  trial,  have  been  thrown  into  a  mass,  and 
certified  here  for  our  examination.  Such  a  practice  is  not  only  un- 
lawyerlike,  but  is  an  imposition  upon  this  court.  The  transcript  in- 
cludes nearly  400  pages  legal-cap  writing,  when  it  should  not  include 
more  than  30.  It  presents  an  unwieldy  document,  imposes  a  diffi- 
cult labor  upon  the  court  to  search  out  and  ascertain  the  points  as- 
signed as  error,  and  creates  an  unnecessary  expense  upon  the  county 
in  which  the  trial  was  bad.  It  is  a  shameful  procedure,  and  the 
judges  of  the  circuit  courts  should  interfere  and  put  a-  stop  to  such 
kind  of  practice.  ...  .  . 
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The  points  of  error  contended  for  by  the  counsel  for  the  appellant 
are:  Firsts  the  exclusion  of  the  evidence  of  John  L.  Smith,  Ed. 
Mendenhall,  and  H.  T.  McGuire,  in  regard  to  particular  conversa- 
tions they  respectively  bad  had  with  the  appellant.  Second,  the  ex- 
clusion of  the  evidence  of  J.  H.  Lyon  as  to  what  he  knew  of  the 
mental  temperament  of  the  appellant;  as  to  whether  it  was  mild  or 
otherwise,  and  as  to  what  his  opinion  was  concerning  the  sanity  or 
insanity  of  the  defendant  on  the  fifth  day  of  January;  the  evidence 
of  E.  6-.  Brandstedter  as  to  whether  he  had  the  same  opinion  then 
concerning  appellant's  sanity  or  insanity  that  he  had  before;  the  evi- 
dence of  Almon  Smith  as  to  how  appellant's  conduct  upon  the  night 
of  the  homicide  compared  with  the  conduct  and  actions  of  a  rational 
man,  and  as  to  whether  he  remembered  any  conversation  he  had  had 
with  appellant  about  appellant's  wife,  and  the  statement  of  them. 
Third,  the  admission  of  the  opinions  of  Dr.  0.  P.  S.  Plummer,  Samuel 
Smith,  and  William  Hickey,  as  to  the  sanity  of  the  appellant.  An- 
other ground  of  error  claimed  is  that  the  evidence  was  insufficient  to 
justify  the  verdict.  The  refusal  of  the  court  to  give  the  sixth  in- 
struction asked  for  by  appellant's  counsel  seems  to  be  the  only  one 
especially  noticed  in  the  brief  submitted.  That  instruction  was  as 
follows : 

"If  the  jury  find  from  the  evidence  that  the  defendant  committed  the 
crime  charged,  and  at  the  time  of  the  commission  of  the  act  he  was  not  of 
sound  mind,  but  was  affected  with  a  delusion,  and  such  a  delusion  was  the 
efficient  cause  of  his  doing  the  act,  and  that  he  would  not  have  done  it  but 
for  the  delusion,  then  he  must  be  acquitted." 

The  insufficiency  of  the  evidence  to  support  the  verdict  was  claimed 
upon  the  ground  that  under  the  evidence  the  killing  could  have  been 
no  more  than  murder  in  the  second  degree,  and,  in  view  of  that  point, 
the  court  was  asked  to  charge  the  jury  that  "from  the  evidence  in 
this  case  the  defendant  cannot  be  convicted  of  murder  in  the  first  de- 
gree," and  that  "if  the  jury  find  from  the  evidence  that  the  defendant 
committed  the  act  complained  of,  and  without  knowing  the  deceased 
to  be  Alfred  Jenke,  at  the  time  of  the  shooting,  then  in  no  event  can 
the  defendant  be  convicted  of  murder  in  the  first  degree."  See  eighth 
and  ninth  instructions  asked  by  the  appellant's  counsel,  and  refused 
by  the  circuit  court. 

When  a  person  is  charged  with  the  commission  of  a  crime  he  is  en- 
titled under  the  law  to  interpose  as  a  defense  a  plea  of  insanity, — that 
is,  an  unsoundness  of  mind,  a  derangement  of  intellect,  madness;  and 
if  it  be  established  upon  the  trial  that  the  accused,  at  the  time  of 
the  commission  of  the  act,  was  laboring  under  such  a  defect  of  reason 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing  was 
wrong,  the  defense  will  be  made  out;  but  if  it  appear  that  the  ac- 
cused, although  suffering  from  mental  derangement,  had  capacity  and 
reason  sufficient  to  enable  him  to  distinguish  between  right  and  wrong 
as  to  the  particular  act  he  did;  that  he  had  a  knowledge  and  con^ 
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sciousness  that  it  was  wrong  and  criminal,  and  would  subject  him  to 
punishment, — the  defense  will  fail.  See  2  Greenl.  Ev.  §  372.  The 
question  has  often  arisen  as  to  the  degree  of  proof  required  to  estab- 
lish insanity  in  such  a  case.  It  has  been  held  to  be  sufficient  if  the 
jury  were  reasonably  satisfied  by  a  preponderance  of  the  evidence. 
That  question,  nowever,  in  this  state  is  settled  by  statute,  which  pro- 
vides that  "when  the  commission  of  the  act  charged  as  a  crime  is 
proven,  and  the  defense  sougut  to  be  established  is  the  insanity  of  the 
defendant,  the  same  must  be  proven  beyond  a  reasonable  doubt." 
See  section  159,  Grim.  Code.  T:  necessarily  follows,  therefore,  that 
the  defense  of  insanity  under  the  laws  of  this  state  will  be  of  no  avail 
unless  it  is  proven  beyond  a  reasonable  doubt  that  the  accused,  at  the 
time  of  the  commission  of  the  act,  labored  under  a  diseased  state  of 
mind,  and  that  it  was  so  excessive  that  it  overwhelmed  his  reason,, 
conscience,  and  judgment. 

If  the  jury  in  this  case  had  found  that  the  appellant,  at  the  time 
he  shot  Jenke,  was  not  of  sound  mind;  that  he  was  laboring  under  a 
delusion;  that  it  was  the  efficient  cause  of  his  doing  the  act;  and 
that  he  would  not  have  done  it  but  for  the  delusion, — ^it  would  not 
necessarily  have  followed  that  he  should  have  been  acquitted.  He 
still  may  have  been  conscious  that  he  was  doing  a  criminal  act  that 
would  subject  him  to  punishment.  If  he  knew  enough  to  know  that 
he  was  violating  the  law  by  the  commission  of  the  act,  it  will  not  ex- 
cuse him,  although  he  had  surrendered  his  judgment  to  some  mad 
passion  which  for  the  time  being  was  exercising  a  strong  influence 
over  his  conduct.  If  the  appellant's  counsel  had  included  in  the 
said  sixth  instruction,  requested  to  be  given,  the  following:  "And 
that  at  the  time  appellant  did  the  act  he  had  no  knowledge  of  right 
and  wrong  respecting  it," — there  would  have  been  less  reason  for  ita 
refusal.  But  even  then  it  would  not  have  been  correct  under  the  pro- 
visions of  the  statute  referred  to  above.  The  jury  in  such  a  case  must 
be  satisfied  beyond  a  reasonable  doubt  as  to  the  insanity  of  the  ac- 
cused, and  the  proposed  instruction  should  have  been  framed  so  as  to 
include  the  qualification  imposed  by  the  said  provision  in  order  to  en- 
title it  to  be  given.  Besides,  there  is  nothing  in  the  evidence  that 
would  have  justified  the  jury  in  finding  that  the  appellant  was  insane* 
He  had  become  jealous  of  his  wife,  and  it  preyed  upon  his  mind.  He 
indulged  in  drinking  intoxicating  beverages,  as  people  often  do  when 
vexed  and  annoyed,  and  became  infuriated  and  desirous  of  killing 
some  one,  and  did  not  seem  to  have  much  choice  as  to  whom  it  should 
be,  provided  it  was  some  one  who  should  wait  upon  his  wife.  Upon 
the  evening  of  the  day  of  the  homicide  his  wife  was  at  the  Masonic 
Hall,  in  Portland,  attending  a  ball,  and  he  was  about  the  place  vowing 
vengeance  against  the  man  who  should  escort  her  home.  A  part  of 
the  time  he  was  in  the  ball-room,  and  at  other  times  was  at  a  saloon 
across  the  street  therefrom.  He  was  evidently  in  a  rage  incited  by 
jealousy  and  aggravated  by  drink*    If  he  had  been  arrested  by  some 
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policeman  and  locked  np  for  the  night,  it  would  most  probably  have 
frustrated  his  murderous  intentions;  but  as  he  was  not  interfered  with 
by  any  one  be  was  enabled  to  carry  them  out.  He  was  doubtless  in 
a  frenzied  condition  of  mind,  occasioned  by  allowing  his  evil  passions 
to  control  his  actions.  His  whole  demeanor  indicated  a  violent  state 
of  anger,  which  he  made  no  effort  to  control. 

A  jury  would  hardly  be  supposed  to  pronounce  it  a  case  of  insanity, 
such  as  would,  under  the  law,  excuse  a  person  for  the  commission  of 
a  homicide.  This  court  will  not  undertake  to  decide  upon  the  facts 
submitted  to  the  jury,  but  when  a  refusal  to  instruct  the  jury  is  as- 
signed as  error,  it  may  properly  look  into  the  evidence  before  it  in 
order  to  ascertain  whether  the  party  complaining  has  received  any 
injury  therefrom,  and  if  it  appear  from  the  whole  case  before  the 
<5ourt  that  the  ruling  could  not  have  injured  the  party  against  whom 
it  was  made,  it  will  not  reverse  the  judgment,  although  the  ruling 
was  erroneous.  But  we  have  examined  the  charge  given  by  the  cir- 
cuit  court  to  the  jury  in  reference  to  this  question  of  insanity,  and 
are  of  the  opinion  that  it  was  fair,  and  substantially  correct.  The 
jury  were  told  that  if  they  were  satisfied  that  at  the  time  the  prisoner 
committed  the  act  he  was  laboring  under  such  a  defect  of  reason 
from  disease  of  the  mind  as  not  to  know  the  nature,  quality,  or  con* 
sequences  of  the  act  he  was  committing,  or,  if  he  did  know  it,  that  he 
did  not  clearly  understand  that  what  he  was  doing  was  wrong,  then 
they  should  acquit  him  upon  the  ground  of  insanity.  This  was  as 
far  as  the  court  could  possibly  go  in  favor  of  the  appellant  under  the 
law.  It  was  certainly  as  liberal  as  his  counsel  could  reasonably  ask. 
The  point  attempted  to  be  made  by  the  appellant's  counsel,  that  the 
evidence  was  insufficient  to  justify  a  verdict  of  murder  in  the  first  de- 
gree, is  clearly  untenable.  The  counsel  contends  that  the  evidence 
did  not  show  such  a  deliberation  and  premeditation  as  is  necessary 
to  constitute  that  degree  of  murder,  and  refers  us  to  section  519, 
-Crim.  Code,  the  latter  portion  of  which  provides  that  "deliberation 
and  premeditation,  when  necessary  to  constitute  murder  in  the  first 
degree,  shall  be  evidenced  by  poisoning,  lying  in  wait,  or  some  other 
proof  that  the  design  was  formed  and  matured  in  cool  blood,  and  not 
hastily  upon  the  occasion."  This  clause  of  said  section  evidently  re- 
quires that  there  shall  be  proof  in  such  a  case  that  the  accused  not 
-only  designed  the  killing,  but  that  the  design  was  formed  and  matured 
in  cool  blood,  and  not  hastily  upon  the  occasion.  In  cases  of  poi- 
soning or  lying  in  wait,  the  facts  themselves  are  sufficient  proof  that 
the  design  was  so  formed  and  matured.  In  this  case  there  was  clear 
proof  of  lying  in  wait.  The  circumstances  proved  at  the  trial  8tronf];ly 
indicated  that  the  appellant  intercepted  his  wife  and  the  deceased 
when  going  home  from  the  ball,  and  deliberately  shot  deceased  and 
ahot  at  his  wife;  and  it  was  shown  by  the  testimony  that  he  had  de- 
•clared  openly,  while  the  ball  was  going  on,  that  he  would  kill  the  man 
svho  should  take  his  wife  home  that  night.     His  counsel  does  not 
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contend  that  ihh  design  was  formed  and  matured  hastily  upon  the 
occasion,  or  that  it  was  not  a  deliberate  and  premeditated  act;  but  he 
claims  that  the  evidence  shows  that  the  appellant  did  not  intend  the 
killing  of  the  particular  person  he  did  kill.  And  the  circuit  court 
charged  the  jury  that  **if  they  had  any  reasonable  doubt  as  to  whether 
the  intention  might  not  have  been  to  kill  ihe  defendant's  wife,  or 
some  person  other  than  Alfred  Jenke,  and  that,  missing  his  aim,  the 
defendant  killed  Alfred  Jenke  by  mistake,  then  the  crime  is  murder 
in  the  second  degree." 

I  am  unable  to  understand  how  the  fact  claimed  by  counsel  and 
suggested  by  the  court  in  the  charge  could  possibly  have  lessened  the 
degree  of  appellant's  guilt.  That  was  not  the  rule  at  common  law, 
(see  Whart.  Amer.  Law,  §  965,)  and  I  cannot  see  that  the  statute 
has  changed  it.  Providing  for  two  degrees  of  murder  does  not  neo* 
essarily  change  the  rule.  The  peculiar  characteristic  of  the  crime  is 
malice.  That  must  exist  in  either  case,  but  in  the  case  of  murder  in 
the  first  degree  it  must  have  been  deliberate  and  premeditated.  The 
term  "malice,"  however,  as  used  in  connection  with  the  crime,  "is  not 
restricted  to  spite  or  malevolence,  but  is  understood  to  mean  that 
general  maligniiy  and  recklessness  of  the  lives  and  personal  safety  of 
others  which  proceed  from  a  heart  void  of  a  just  sense  of  social  duty, 
and  fatally  bent  on  mischief."  See  3  Greenl.  £v.  §  144.  The  as- 
sassin who  lies  in  wait,  harboring  in  his  bosom  a  murderous  design 
to  slay  a  human  being,  cannot  extenuate  his  offense  because  he  did 
not  kill  the  particular  person  he  designed  to.  All  the  circumstances 
constituting  murder  in  the  first  degree  are  present,  and  if  be  is  guilty 
at  all  he  is  guilty  of  that  crime,  and  there  is  no  more  reason  for  less- 
ening the  degree  of  the  crime  in  consequence  of  that  circumstance 
than  there  would  be  in  acquitting  him  out  and  out.  He  has  exhib- 
ited the  same  malignity  and  recklessness  in  the  one  event  he  would 
have  displayed  in  the  other,  and  the  consequences  to  society  are  just 
as  fearful;  but  if  the  views  of  appellant's  counsel  and  of  the  circuit 
court,  as  manifested  in  the  part  of  the  charge  referred  to,  were  cor- 
rect, we  would  have  no  right  to  disturb  the  verdict  of  the  jury. 

There  was  evidence  in  the  case  tending  to  show  thai;  the  appellant 
intended  to  kill  any  man  who  should  go  home  with  his  wife  that 
night,  irrespective  of  the  person  it  might  be,  and  their  verdict  that 
he  intended  to  kill  Jenke  is  final  upon  that  point.  The  exclusion 
of  the  evidence  of  Smith,  Mendenhall,  and  McGuire,  witnesses  pro- 
duced on  behalf  of  the  defendant  as  to  what  was  said  in  the  re- 
spective conversations  which  they  had  with  him,  was  not  error.  His 
counsel  could  not  claim,  as  a  matter  of  right,  the  privilege  of  calling 
out  statements  the  appellant  made  in  the  various  talks  they  had  with 
him.  The  statute  permitting  the  opinion  of  an  intimate  acquaintance 
to  be  given  respecting  the  mental  sanity  of  a  person  does  not  contem- 
plate that.  The  section  referred  to  (section  ^'96,  Civil  Code)  provides 
that  evidence  may  be  given  on  the  trial  of  the  following  facts:   ''(^^) 
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♦  *  *  tbe  opinion  of  an  intimate  acquaintance  respecting  the 
mental  sanity  of  a  person,  the  reason  for  the  opinion  being  given. "  Un- 
der this  subdivision  of  the  section  the  inquiry  will  be — Firsts  whether 
the  witness  is  acquainted  with  the  person,  and  the  character  of  that 
acquaintance ;  second^  what  the  opinion  of  the  witnesi  is  respecting 
the  mental  sanity  of  the  person ;  and,  thirds  the  witness*  reason  for 
his  opinion.  The  reason  may  be  based  upon  the  peculiar  appear- 
ance of  the  person,  his  change  of  demeanor,  the  strange  manner  of 
his  conversation,  or  any  other  singular  feature  he  exhibits.  Such  in- 
quiry does  not  necessarily  extend  to  the  subject  of  the  conversation, 
or  to  the  words  used  by  the  parties  to  it,  unless  called  out  upon  the 
cross-examination. 

The  appellant's  counsel  has  cited  us  to  several  authorities  in  sup- 
port of  the  right  to  call  out  the  statements  made  in  such  conversa- 
tions as  they  occurred.  Among  them  is  note  4  to  section  440,  1 
Greenl.  Ev.,  which  says  that  "when  the  witness  has  had  opportunities 
for  knowing  and  observing  the  conversation,  conduct,  and  manners 
of  the  person  whose  sanity  is  in  question,  it  has  been  held,  upon  grave 
consideration,  that  the  witness  may  depose  not  only  to  particular 
facts,  but  to  his  opinion  or  belief  as  to  the  sanity  of  the  party  formed 
from  such  actual  observations."  The  other  authorities  to  which  he 
refers  do  not  seem  to  be  in  point,  and  I  cannot  see  that  this  goes 
further  than  we  have  indicated  above.  The  language  quoted  from 
the  note  implies  no  more  than  the  witness  may  describe  the  conver- 
sation, conduct,  and  manner  of  the  person  whose  sanity  is  in  ques- 
tion. To  undertake  to  detail  all  the  conversations  a  witness  has  had 
with  such  person,  or  to  give  his  statements  literally  or  in  substance, 
would  be  protracting  a  trial  to  an  unnecessary  length,  and  be  likely 
to  elicit  a  great  amount  of  irrelevant  and  immaterial  matter.  The 
substantive  part  of  this  character  of  evidence  is  the  opinion  of  the 
witness,  that  usually  has  been  formed  from  many  circumstances  that 
would  be  difficult  to  describe,  but  they  have  impressed  the  mind  of 
the  witness,  and,  to  great  extent,  have  influenced  his  belief.  The 
reason  for  the  opinion  may  not  be  clear  and  satisfactory,  but  the  fact 
that  he  has  been  an  intimate  acquaintance  of  the  person,  has  been 
able  to  observe  any  striking  difiference  in  his  manner  and  conduct,  to 
mark  the  changes  exhibited,  and  to  compare  his  habits  and  actions 
with  those  of  his  past  life,  adds  great  weight  to  his  testimony  on  that 
question.  If  the  witness  has  discovered  any  singularity  in  the  style 
of  the  person's  conversation,  or  incoherency  in  his  manner  of  talk- 
ing, he  can  testify  to  it  without  detailing  what  was  said  at  the  time. 
There  was  no  necessity  of  dragging  out  the  trial  of  the  case  lonj^er 
than  it  was.  It  certainly  occupied  time  enough  without  that.  The 
testimony  of  Lyon,  Brandstedter,  and  Almon  Smith  was  properly  ex- 
cluded. The  question  to  Lyon  as  to  what  he  knew  of  the  mental 
temperament  of  appellant,  and  as  to  whether  it  was  mild  or  not; 
that  to  Brandstedter,  as  to  whether  he  had  the  same  opinion  then  he 
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had  before,  concerning  the  sanity  or  insanity  of  the  appellant;  and 
that  to  Smith,  as  to  whether  he  remembered  any  conversations  he  had 
with  appellant  about  appellant's  wife,  and  what  statements  he  made, 
— so  far  as  we  are  able  to  discover,  were  immaterial;  and  the  question 
to  Smith,  as  to  how  the  appellant's  conduct  upon  the  night  of  the 
homicide  compared  with  the  conduct  and  actions  of  a  rational  man, 
called  for  the  opinion  of  a  non-professional  witness,  which  was  not 
admissible,  except  under  the  circumstances  provided  for  in  the  stat- 
ute above  referred  to. 

The  admission  in  evidence  of  the  opinions  of  Dr.  Plummer,  Samuel 
Smith,  and  William  Hickey  was  objected  to  in  each  case  upon  the 
grounds  of  the  incompetency  of  each  of  said  witnesses  to  give  an  opin- 
ion upon  the  subject.  The  only  question  raised  by  the  objection  was 
as  to  whether  these  witnesses  were  intimate  acquaintances  of  the  ap- 
pellant within  the  sense  and  meaning  of  said  subdivision  10,  §  696, 
Civil  Code.  The  meaning  of  the  word  "intimate,*'  as  used  in  said  pro- 
vision of  the  statute,  is,  close  friendship  or  acquaintance;  familiarity. 
It  is  there  employed  to  qualify  the  word  *' acquaintance, "  and  the  legis- 
lature evidently  intended  by  the  terms  ''intimate  acquaintance"  that 
the  witness,  in  order  to  be  competent  to  give  an  opinion  in  such  a 
case,  should  be  more  than  a  casual  or  an  ordinary  acquaintance  of 
the  person  whose  sanity  was  drawn  in  question.  The  preliminary 
examination  of  these  witnesses  disclosed  the  fact  that  each  of  them  had 
been  acquainted  with  the  appellant  for  several  years,  and  been  upon 
familiar  terms  with  him.  Dr.  Plummer  testified  that  he  was  an  inti- 
mate acquaintance  of  the  appellant ;  that  he  was  engaged  in  the  sale 
of  drugs,  paints,  oil,  and  glass,  and  that  appellant  had  dealt  with  him 
for  several  years.  Thought  he  had  met  him  during  the  last  year  50 
times;  that  appellant  had  done  work  for  him;  had  painted  his  barn; 
that  he  talked  with  him  probably  a  dozen  times  about  the  work  while 
it  was  being  done.  Samuel  Smith  testified  that  he  had  been  ac- 
qaainted  with  the  appellant  about  four  years  and  a  half;  that  he 
knew  him  very  well;  that  during  a  time  about  three  years  before,  he 
met  him  very  often;  that  within  the  last  year  he  had  seen  him  every 
Sunday  at  a  certain  beer  garden;  had  passed  and  repassed  him  on 
the  street,  and  had  conversations  with  him  frequently ;  had  met  him 
often;  talked  with  him  at  the  beer  garden,  and  heard  him  converse 
with  others;  met  him  nearly  every  Sunday  afternoon  and  evening 
during  the  past  summer  at  the  beer  garden;  noticed  that  he  had  a 
little  girl  with  him  at  one  time  and  a  dog  at  another;  thought  they 
had  been  at  the  beer  garden  on  as  many  as  20  Sundays.  William 
Hickey  testified  that  he  had  been  a  policeman  in  Portland  off  and  on 
for  the  last  14  years;  that  he  had  known  appellant  since  1867;  be- 
came acquainted  with  him  about  five  years  ago  at  the  St.  Louis  Hotel; 
was  intimate  with  him ;  had  lived  near  him ;  had  met  him  a  great 
deal,  and  had  conversations  with  him  every  time  he  met  him;  had 
charge  of  the  beat  in  which  appellant  lived. 
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The  testimony  of  neither  of  these  witnesses  is  entirely  satisfactory 
as  to  his  qualifications  to  give  an  opinion  respecting  the  appellant's 
mental  sanity.  They  each,  however,  show  a  state  of  facts  from  which 
it  might  be  inferred  that  they,  severally,  were  such  acquaintances  as 
the  statute  prescribes;  and  the  question  as  to  whether  or  not  they 
maintained  that  relation  to  the  appellant  had  ultimately  to  be  deter- 
mined by  the  jury.  The  circuit  court  may  have  believed  the  jury 
better  qualified  to  pass  upon  the  question  than  the  court  was,  and  as 
the  evidence  tended  to  show  that  the  witnesses  were  intimate  acquaint- 
ances of  the  appellant,  concluded  to  leave  it  to  them.  Again,  the  cir- 
cuit court  was  a  better  judge  of  the  question  than  this  court  can  be* 
The  witnesses  were  before  that  court,  and  it  could  form  a  better  idea 
as  to  the  competency  in  that  particular  than  this  court  is  able  to,  not 
having  seen  and  heard  them  testify.  In  view  of  these  circumstances, 
we  do  not  believe  we  would  be  justified  in  interfering  with  the  convic- 
tion of  the  appellant  upon  this  point. 

The  appellant's  counsel  also  urged  at  the  hearing,  as  an  objection 
to  the  admission  of  the  said  opinions,  that  the  reasons  upon  which 
they  were  formed  were  not  given.  That  objection  should  have  been 
made  at  the  trial.  The  witnesses  could  have  been  required  to  give  the 
reasons  for  their  opinions,  and  if  that  were  refused  it  should  have  been 
made  a  special  ground  of  objection,  which  does  not  appear  to  have 
been  done.  A  point  has  also  been  suggested  in  regard  to  the  admis- 
sion of  evidence  of  appellant's  excessive  drinking  during  the  year  pre- 
ceding the  time  of  the  homicide.  That  evidence  may  have  been  ma- 
terial to  explain  or  account  for  appellant's  change  of  conduct  and 
peculiarity  of  manner  during  that  time,  regarded  by  his  witnesses  as 
evidence  of  his  insanity,  and  we  presume  that  it  was  admitted  for  that 
purpose.  We  are  unable  to  discover  any  such  error  in  the  record  as 
would  require  a  reversal  of  the  judgment  of  conviction,  and  we  there- 
fore a£Brm  it. 

Let  the  usual  judgment  of  affirmance  be  entered  herein,  applicable 
to  this  class  of  cases. 
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SUPREME  COURT  OF  NEVADA. 


State  ex  rel.  Esmeralda  Co.  v.  Third  District  Court, 

Filed  December  8,  1884. 

1.  Certiorari — ^Non-Judicial  Act  op  Lower  Court. 

The  action  of  a  judicial  officer  in  regard  to  matters  which  are  exclnsively  ex- 
ecative  or  administrative  in  their  nature,  even  when  the  act  of  the  legislature 
quiring  such  duties  to  be  performed  is  in  violation  of  the  constitutional  pro- 
vision, cannot  be  reviewed  by  certiorari. 

2.  Same — Jurisdiction  of  Supreme  Court. 

Under  the  laws  of  Oregon,  the  supreme  court  is  only  authorized  to  review 
the  record  and  proceedings  of  inferior  courts,  officers,  or  tribunaU  acting  in  a 
judicial  capacity  and  exercising  judicial  functions. 

3.  Same  —  Act  Annexing  Portion  of  Esmkralda  County  to  Lyon  County— 

St.  1883  p.  99. 

The  act  required  by  section  6,  St.  1883,  p.  99,  to  be  performed  by  the  district 
Judge,  in  the  event  of  tlie  boards  of  county  commissioners  failing  to  agree,  are 
not  of  such  a  judicial  nature  or  character  as  to  authorize  the  supreme  court 
of  t  he  stale  to  review  them  upon  certiorari. 

Application  for  writ  of  certioraru 

D.  J.  Lewis,  Diet.  Atty.,  and  Wells  d  Taylor ^  for  petitioner. 

W.  E.  F.  Deal,  for  respondent. 

Hawlet,  G.  J.  Petitioner  claims  that  the  act  annexing  a  portion 
of  Esmeralda  county  to  Lyon  county  (St.  1883,  p.  99)  is  unconstitu- 
tional in  this:  that  it  imposes  duties  upon  the  district  judge,  (section 
6,)  that  are  not  judicial  in  their  nature,  in  contravention  of  article  3 
of  the  state  constitution;  that,  inasmuch  as  the  boards  of  county 
commissioners  failed  to  act  within  the  time  prescribed  by  section  2, 
the  entire  provisions  of  the  act  are  absolutely  null  and  void.  Re- 
spondent contends  that  if  the  acts  conferred  upon  the  district  judge 
by  the  sixth  section  are  not  judicial  in  their  nature,  they  cannot  be 
reviewed  by  this  court  in  this  proceeding.  The  language  of  the  stat- 
ute relating  to  the  writ  of  certiorari  is  clear  and  plain,  and  fully  sus- 
tains the  position  contended  for  by  respondent : 

"This  writ  may  be  granted  on  application  by  any  court  of  this  state,  except 
a  justice's  or  recorder's  or  mayor's  court.  The  writ  shall  be  granted  in  sill 
cases  where  an  inferior  tribunal,  board,  or  officer  exevcis'ing  judicial  functions 
has  exceeded  the  jurisdiction  of  such  tribunal,"  etc.     1  Comp.  Laws,  1497. 

The  act  under  consideration  requires  the  county  of  Lyon  to  assume 
and  pay  a  portion  of  the  indebtedness  of  Esmeralda  county  as  a  just 
and  fair  compensation  for  the  territory  detached,  and  it  specifically 
provides  the  method  by  which  the  amount  shall  be  ascertained.  The 
ascertainment  of  this  amount  does  not  involve  any  examination  or 
weighing  of  testimony,  or  any  determination  of  any  principle  of  law, 
or  the  exercise  of  any  discretion  or  judgment.  The  act  provides  that 
"the  county  of  Lyon  shall  assume  and  pay  to  the  county  of  Esmer- 
alda, as  its  portion  of  the  debt  assumed  on  the  annexation  of  the 
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territory  detached  by  this  act,  such  an  equal  and  proportionate  amount 
of  the  indebtedness  of  Esmeralda  county  as  the  taxable  property  in 
said  detached  and  annexed  territory,  as  shown  by  the  assessment 
roll  of  Esmeralda  county  for  the  year  eighteen  hundred  and  eighty- 
two,  bears  to  the  payment  of  the  entire  debt."  Section  2.  In  per- 
forming this  duty  the  district  judge  was  not  required  to  exercise  any 
judicial  functions.  People  v.  Alameda  Co.  26  Cal.  648.  The  duties 
performed  by  the  district  judge  in  pursuance  of  the  statute  did  not 
become  judicial  acts  merely  because  they  were  performed  by  a  judi- 
cial officer.  It  has  often  been  decided  that  the  action  of  a  judicial 
officer  in  regard  to  matters  which  are  exclusively  executive  or  legisla- 
tive in  their  nature,  even  when  the  act  of  the  legislature  requiring 
such  duties  to  be  performed  is  in  violation  of  the  constitutional  pro- 
vision, cannot  be  reviewed  by  certiorari.  Under  the  laws  of  this  state, 
we  are  only  authorized  to  review  the  record  and  proceedings  of  infe- 
rior courts,  officers,  or  tribunals  acting  in  a  judicial  capacity,  and  ex- 
ercising judicial  functions. 

The  acts  required  to  be  performed  by  the  district  judge,  in  the 
event  of  the  boards  of  county  commissioners  failing  to  agree,  are  not 
of  such  a  judicial  nature  or  character  as  to  authorize  this  court  to  re- 
view them  upon  certiorari.  People  v.  Board  Ed.  64  Cal.  377 ;  Saline 
Co.y.  Petitioners^  46  Mo.  66;  People  v.  Supervisors,  43  Barb.  234; 
People  V.  Bush,  40  Cal.  346;  Spring  VaUey  W.  W.  v.  Bryant,  62  CaL 
138. 

The  writ  should  therefore  be  dismissed.     It  is  so  ordered. 


Lanoworthy  t?.  Coleman. 
Filed  December  16,  1884. 

1.  Appeal— Exceptions— Record. 

Where  in  tlie  trial  of  a  cause  ohjcction  is  made  to  oral  testimony,  and  the 
court  overrules  the  objection,  and  the  party  objecting  excepts,  but  the  record 
does  not  show  any  ground  of  objection  or  exception  stated,  an  appellate  court 
will  not  review  the  ruling. 

2.  Same— Evidence — Presumption — Judgment. 

Where  oral  testimony  has  been  adduced  and  relied  on  by  plaintiff  and  de- 
fendant, without  objection  or  exception  being  made  by  either  of  them,  and  it 
is  evident  that  the  court  which  tries  the  cause  gives  credit  to  the  statements 
made  by  one  of  them,  and  finds  accordingly,  though  that  fact  does  not  appear 
to  have  been  found  in  terms,  an  appellate  court  will  presume  it  to  have  been 
BO  found;  bmcYl  fivding  being  necessary  to  support  the  judgment. 

3.  Same — Deed— Description  op  Premises. 

B.,  by  quitclaim  deed,  releases  and  conveys  to  L.  *'  all  that  certain  piece  or 
parcel  of  land  situated,  *  *  *  and  particularly  described  as  follows,  to- 
wit :  One  stockade  cabin  and  adobe  front,— said  cabin  is  known  as  the  Egan 
cabin, — situated  *  *  *  together  with  all  and  singular  the  tenements  *  *  *." 
Then  follows  the  habendum  clause  usually  contained  in  conveyances  of  real  es- 
tate. There  is  nothing  in  the  record  to  show  how  much  of  said  lot  was  occupied 
by  the  buildings.  They  may  have  covered  all,  or  only  a  portion  of  it.  Neither 
does  it  appear  whether  the  deed  was  printed  or  written,  or  whether  it  was  partly 
printed  and  partly  written.  Held,  under  the  circumstances,  that  it  was  the 
v.6p,no.l — 5 
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intention  of  the  grantor  in  the  deed  to  convey  to  L.  not  only  the  buildings,  but 
the  land  on  which  they  stood  as  well. 

4.  Same— Variance— Practice. 

Where  a  deed  has  been  otfered  in  evidence  by  one  of  the  parlies  to  a  suit 
as  the  ground  of  his  title,  and  the  introduction  of  such  deed  is  objected  to,  be- 
cause it  does  not  convey  the  land  which  is  claimed  in  the  complaint,  it  not  ap- 
pearing that  any  objection  was  made  thereto  in  the  court  of  trial,  such  objec- 
tion will  not  be  considered  by  the  appellate  court. 

6.  Same — Evidence — Practice. 

A  deed  is  the  best  evidence  of  a  conveyance  of  property;  but  if  an  agent  of 
the  party  claiming  title  to  the  property  is  permitted  to  testify  in  the  court  of 
trial  as  to  the  existence  of  such  deed,  without  objection,  showing  that  claim- 
ant held  a  deed  for  the  same,  it  cannot  be  said  that  there  is  no  evidence  of  a 
conveyance  of  the  title  to  the  grantee  by  the  grantor. 

6.  Sa3ie— Conflict  op  Testimony — ^Findings  op  Facts— Conclusions  of  Law. 
Where  there  is  a  conflict  of  evidence  in  a  suit  between  plaintift  and  defend- 
ant, the  appellate  court  will  not  disturb  the  conclusions  of  the  court  which  tried 
the  cause.  A  party  who  is  dissatisfied  with  the  findings  of  facta  by  a  court 
of  trial  as  merely  conclusions  of  law,  should  make  objection  thereto  at  the  time, 
and  ask  for  others  in  their  stead,  and  if  he  fails  to  do  so  he  cannot  afterwards 
complain  in  the  appellate  court. 

Appeal  from  the  Fifth  judicial  district  court,  Nye  county. 

D.  S,  Truman,  for  appellant. 

Curler  d;  Bowler ^  for  respondent. 

Lbonabd,  J.  This  is  an  action  to  recover  possession  of  a  town  lot 
and  buildings  thereon,  with  damages.  Plaintiff  alleges  ownership  in 
himself,  and  ouster  by  defendant.  Plaintiff  recovered  judgment  for  the 
possession  of  the  premises  described  in  his  complaint,  together  with 
$108  damages,  the  value  of  the  rents.  Defendant  appeals  from  the 
judgment,  and  an  order  denying  his  motion  for  a  new  trial.  Plaintiff 
claims  title  through  one  Parker  Belyea,  by  quitclaim  deed,  dated  May 
14,  1881.  Defendant  asserts  that  the  title  was  in  his  wife,  by  deed 
from  Mrs.  Hattie  Belyea,  wife  of  Parker  Belyea,  dated  November  9, 
1882.  Mrs.  Belyea  testified  that  prior  to  her  marriage  she  paid  one 
John  Egan  $150  for  the  property,  and  received  a  deed  therefor  in  her 
name;  that  the  money  paid  was  her  own,  and  that  the  property  was 
purchased  for  herself  alone ;  that  the  deed  was  put  in  a  trunk  and 
never  recorded;  that  she  had  made  diligent  search  for  the  same,  but 
could  not  find  it;  that  Parker  Belyea,  her  husband,  had  no  author- 
ity or  power  to  make  the  deed  to  plaintiff.  On  the  contrary,  plaintiff 
testified  that  the  deed  from  Eagan  was  to  Belyea,  and  not  to  his  wife. 
It  was  not  claimed  that  Eagan  made  two  deeds,  and  the  principal 
question  of  fact  in  the  case  was  whether  his  conveyance  was  to  Parker 
Belyea  or  to  his  wife. 

The  transcript  shows  that  the  defendant  objected  to  the  oral  testi- 
mony of  plaintiff  upon  the  point  in  question;  that  his  objection  was 
overruled ;  and  that  he  excepted.  But  it  is  not  shown  that  any  ground 
of  objection  or  exception  was  stated.  We  cannot  review  the  ruling 
under  such  circumstances.  Sharon  v.  Minnock,  6  Nev.  382;  Lightle 
V.  Berning,  15  Nev.  389.  The  record  shows,  also,  that  in  view  of  the 
fact  that  plaintiff  had  testified  that  he  had  Egan's  deed  in  his  pos- 
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session,  the  court  reserred  its  decision  in  the  case  until  plaintiff  had 
time,  after  the  trial,  to  return  home  and  return  the  deed  for  inspec- 
tion; that,  after  going  home,  plaintiff  sent  to  the  judge  a  deed  from 
fieiyea  to  Franklin,  but  said  in  his  letter  that  he  did  not  find  any 
other,  though  he  was  confident  he  had  in  his  possession  the  deed 
from  Belyea  to  him.  Without  recognizing  the  propriety  of  such  prae* 
tice,  it  is  enough  to  say  that  the  contents  of  plaintiff's  letter  cannot 
be  considered  as  evidence  in  the  case,  and  the  result  of  the  whole 
matter  is  this :  Oral  testimony  was  admitted  on  behalf  of  defendant, 
without  objection,  that  the  deed  in  question  was  from  Egan  to  Mrs. 
Belyea;  and  equally  positive  testimony  was  admitted  on  behalf  of 
plaintiff,  no  grounds  of  objection  or  exception  having  been  stated, 
to  the  effect  that  the  deed  was  to  Mr.  Belyea.  The  court  evidently 
gave  credit  to  plaintiff's  statement,  and  found  accordingly,  although 
that  fact  does  not  appear  to  have  been  found  in  terms.  It  is  our 
duty,  however,  to  presume  it,  since  there  is  no  finding  opposed  to  it, 
and  such  finding  is  necessary  to  support  the  judgment.  More  ?• 
Lott,  18  Nev.  880;  SadUr  v.  Irnvnel,  15  Nev.  270. 

Counsel  for  appellant  contends  that  the  deed  from  Belyea  to  plain- 
tiff was  inadmissible,  because  it  did  not  show  a  conveyance  of  the 
premises  sued  for;  that  it  conveyed  no  title  to  lot  18,  described  in 
the  complaint;  that  by  it,  Belyea  did  not  attempt  to  convey  more 
than  a  stockade  cabin  and  adobe  front;  that  no  land  was  conveyed, 
or,  at  most,  only  so  much  as  was  actually  occupied  by  the  buildings 
described.     The  language  of  the  deed  referred  to  is  as  follows : 

«•  •  •  That  said  party  of  the  first  part,  for  and  In  consideration  of 
•  ♦  *  does,  by  these  presents,  ♦  ♦  •  forever  quitclaim  unto  the  said 
party  of  the  second  part,  ♦  ♦  ♦  all  that  certain  lot,  piece,  or  parcel  of 
land  situated  *  *  *  and  particularly  described  as  follows,  to«wit:  One 
stockade  cabin  and  adobe  front.  Said  cabin  is  known  as  the  '  Egan  cabin,'  and 
situated    *    *    *»    together  with  all  and  singular  tlie  tenements    *    *    *.** 

Then  follows  the  habendum  clause  nsually  contained  in  conveyances 
of  real  estate.  The  objection  now  made  was  not  made  in  the  trial 
court.  It  cannot  be  presented  and  considered  here  for  the  first  time. 
8o  far  as  the  record  shows,  the  deed  was  admissible  to  show  title  in 
plaintiff  to  the  property  described  therein,  whatever  it  was,  and  no 
more.  We  are  not  required  to  go  further  than  to  hold  that  the  grantor 
intended  to  convey  the  land  on  which  the  buildings  described  stood, 
in  order  to  uphold  the  judgment.  Construing  the  deed  most  favora- 
bly to  the  grantee,  and  considering  the  character  of  the  property,  and 
all  the  circumstances  surrounding  the  parties,  we  have  no  doubt  that 
the  intention  of  Belyea  was  to  convey,  not  only  the  stockade  cabin 
and  adobe  front,  but  at  least  the  land  on  which  they  stood,  as  well. 
It  was  conceded  at  the  trial,  and  admitted  in  the  pleadings,  that  the 
buildings  occupied  lot  18,  in  block  29;  and,  for  aught  that  appears  in 
the  record  to  the  contrary,  the  buildings  may  cover  the  entire  lot. 
We  certainly  cannot  presume  that  they  do  not. 
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It  is  said  that  the  written  portion  of  the  deed  must  control  the 
printed;  but  there  is  no  evidence  before  us  showing  what  part  is 
written  and  what  printed.  The  entire  instrument  may  be  in  writ- 
ing. It  is  said,  also,  that  plaintiff  ought  not  to  recover  because  he 
showed  two  valid  outstanding  titles,  so  far  as  he  is  concerned,  either 
of  which  defeats  him,  as  they  are  both  superior  to  his  from  Belyea» 
and  that  he  failed  to  connect  himself  with  either.  It  is  said,  first, 
that  he  showed  title  in  the  Alexander  Company,  dating  from  a  sur- 
vey made  by  one  Lefler,  December  31, 1877,  and  deed  from  Lefler  to 
the  company,  dated  March  22,  1878.  For  some  reason  not  revealed, 
plaintiff  was  not  allowed  to  introduce  a  deed  of  this  property  from  the 
Alexander  Company;  but  without  objection,  his  agent,  Mr.  Stocker, 
gave  the  following  testimony:  "I  was  acting  as  Mr.  Langworthy's 
agent  in  this  matter.  I  went  to  the  Alexander  Company  to  get  a 
deed  from  them  to  these  premises  for  Mr.  Langworthy,  and  got  it." 
The  deed  was  undoubtedly  the  best  evidence  of  a  conveyance  of  the 
property;  but  Stocker's  testimony  having  been  admitted  without  ob- 
jection, it  cannot  be  said  there  was  no  evidence  of  a  conveyance  of 
the  title  to  plaintiff  by  the  Alexander  Company.  Sherwood  v.  Sissa, 
5  Nev,  349;  Dalton  v.  Dalton,  14  Nev.  426.  Besides,  in  his  answer, 
and  by  the  testimony  of  his  witnesses,  defendant  alleged  and  asserted 
that  Egan  went  onto  lot  18  and  erected  the  cabin  under  a  contract 
with  the  Alexander  Company,  and  had  power  to  convey  the  property 
to  Mrs.  Belyea.  In  fact,  defendant  did  not  claim  any  title  superior 
to  Egan's.  If  Mrs.  Belyea  got  a  valid  title  as  against  plaintiff  by 
acquiring  Egan's  interest,  it  is  difl&cult  to  see  why  plaintiff  did  not 
get  the  same  as  against  her  and  her  grantee,  if  he  received  a  valid 
deed  from  Belyea  of  Egan*s  interest. 

It  is  said,  also,  that  the  deed  sent  by  the  plaintiff  to  the  judge,  after 
the  trial  ended,  shows  that  the  title  was  conveyed  by  Belyea  to  Frank- 
lin long  prior  to  the  date  of  the  deed  from  Belyea  to  plaintiff.  If 
plaintiff  sent  such  a  deed  it  was  not  put  in  evidence,  and  the  court 
had  no  right  to  consider  it  in  deciding  the  case.  But  the  record  does 
not  show  that  this  deed  purported  to  convey  the  property  in  question. 
This  language  is  in  the  transcript : 

"The  court  said:  Mr.  Langworthy  has  sent  me  a  deed  made  by  Mr.  Belyea 
to  Mr.  Franklin,  but  says  in  his  letter  that  he  does  not  find  any  other,  but  is 
confident  that  he  has  it  in  his  possession." 

If  the  deed  referred  to  by  the  court  should  be  considered  in  evi- 
dence, still  the  record  would  not  show  a  prior  conveyance  of  the  prop- 
erty in  controversy.  But  there  is  no  legal  evidence  of  a  conveyance 
antecedent  to  the  one  from  Belyea  to  plaintiff.  We  cannot  say  the 
court  erred  in  refusing  to  find  that  Mrs.  Belyea  purchased  the  prop- 
erty  of  John  Egan,  and  that  she  did  not  authorize  her  husband,  Par- 
ker Belyea,  to  convey  the  same  to  plaintiff.  The  evidence  was  con- 
flicting, as  before  stated,  and  we  cannot  disturb  the  court's  conclusions. 
It  is  said  the  court's  so-called  findings  of  fact  are  merely  conclusions 
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of  law;  and  so  they  are.  Bnl  if  appellant  was  dissatlBfied  with  them 
he  ought  to  have  asked  for  others.  Failing  to  do  bo,  he  cannot  now 
complain. 

Judgment  and  order  appealed  from  affirmed. 


(13  Not.  446) 

Eldeb  v.  Fbevbbt  and  others. 
Filed  December  20, 1884. 

1.  Execution  Credctob— Sheriff— Trespass. 

When  an  execution  creditor  causes  process  to  be  Issued  against  a  debtor,  and 
a  levy  of  the  same  is  unlawfully  made  by  his  direction,  he  is  guilty  of  trespass, 
and  maybe  sued  with  the  sheriff  in  an  action  for  the  recovery  of  damages  there- 
for. 

2.  8amb— Damages — Jubomeitt — ComvTEK-Ci<ATH 

AVhere  a  judgment  is  recovered  by  an  execution  creditor  against  a  debtor, 
and  the  debtor  afterwards  brings  an  action  against  the  creditor  to  recover  dam- 
ages for  causing  process  to  be  unlawfully  levied  on  his  property,  such  execution 
creditor  cannot  plead  such  judgment  by  way  of  counter-claim  to  the  action. 
8.  Same— Evidence — Forubr  Judgment— Issue. 

Where,  in  an  action  brought  by  the  debtor  against  an  attaching  creditor  to 
recover  damages  for  an  unlawful  levy,  one  of  the  issues  is  the  character  of  the 
property  that  was  levied  upon,  a  former  judgment  rendered  in  a  suit  brought 
by  the  debtor  against  the  sheriff  to  recover  the  property,  and  damages  for  its  de- 
tention, is  admissiiile,  and  conclusive  evidence  upon  that  issue  in  such  action; 
the  character  of  the  property  having  been  proven,  and  that  the  attaching  cred- 
itor controlled  the  proceedings  In  such  suit. 

4.  Same— Value  of  Property— Measure  of  Damages. 

In  an  action  by  a  debtor  against  an  attaching  creditor  to  recover  damages 
for  the  detention  of  property  unlawfully  levied  upon,  valuable  for  a  present 
use,  the  proper  measure  of  damages  is  the  value  of  the  property  during  the  pe- 
riod of  its  detention. 

5.  Same— Return  of  Property — Payment  of  Interest  on  Damages. 

Where  a  judgment  is  rendered  against  a  sheriff  for  the  recovery  of  property 
illegally  seized  and  levied  upon,  and  damages  for  its  detention,  the  return  of 
the^property,  and  the  payment  of  interest  on  the  damages  assessed,  do  not  eon- 
stitute  a  bar  to  an  action  afterwards  brought  hy  the  debtor  against  the  attach- 
ing creditor  to  recover  damages  for  the  detention  of  the  property  by  the  sheriff 
from  the  period  of  the  rendition  of  the  judgment  to  the  return  of  the  property. 

Appeal  from  the  Second  judicial  district  court,  Ormsby  county, 

jR.  Af.  Clarke,  for  appellants. 

T.  Coffin,  for  respondent. 

Belknap,  J.  Elder  recovered  judgment  against  defendant  Will- 
iams, as  sheriff,  for  the  recovery  of  a  wagon  and  two  horses  exempt 
from  execution,  together  with  damages  for  their  detention.  The  cause 
was  appealed,  and  the  judgment  of  the  district  court  aflSrmed.  Pend- 
ing the  appeal,  Williams  retained  the  possession  of  the  property.  The 
present  action  was  brought  for  the  recovery  of  damages  for  the  de- 
tention during  the  period  of  time  intermediate  the  rendition  of  the 
former  judgment  and  the  return  of  the  property.  The  property  was 
taken  and  hold  by  defendant  Williams  at  the  instance  of  Frevert, 
Wagner,  and  Boles,  under  process  of  attachment  issued  in  actions 
severally  commenced  by  them  against  Elder.  Appellants  claim  that 
this  action  will  not  lie  against  the  defendants  other  than  Williams, 
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because  they  are  not  guilty  of  trespass  against  the  property  of  plain- 
tiff. It  has  long  been  settled  that  an  execution  creditor,  under  whose 
direction  a  levy  is  unlawfully  made,  is  liable,  and  may  be  sued  with 
the  sheriff  in  an  action  for  the  trespass.  In  sach  cases  both  are 
wrong-doers.  Marsh  v.  Backus,  16  Barb.  483,  Allen  v.  Crary,  10 
Wend.  349;  Acker  y.  Campbell,  23  Wend.  372;  Flewster  v.  Royle,  1 
Camp.  187.  In  the  actions  commenced  by  Frevert,  Wagner,  and 
Boles,  judgments  were  recovered  against  Elder.  These  judgments 
were  pleaded  by  way  of  counter-claim  to  this  action.  The  defense 
was  disallowed.  One  of  appellants'  exceptions  involves  the  ruling 
upon  this  point. 

The  statute  exempts  two  horses  and  their  wagon  for  the  purpose  of 
enabling  the  debtor  to  earn  a  living.  The  plaintiff  has  been  deprived 
of  the  means  of  earning  a  living  by  the  use  of  his  team  by  the  wrong- 
ful detention  for  501  days.  If  the  judgment  recovered  for  this  de- 
tention can  be  applied  to  the  payment  of  the  debts  of  the  claimant, 
the  benefits  intended  by  the  exemption  laws  would  be  unavailing  to 
the  debtor.  The  law  must  be  construed  so  as  to  protect  him  in  the 
possession  and  use  of  his  team,  as  well  as  in  the  property  itself.  This 
must  be  done  by  holding  the  judgment  recovered  for  damages  for  the 
conversion  not  subject  to  counter-claim.  At  the  trial  the  district 
court  admitted  in  evidence  the  judgment  roll  and  statement  on  motion 
for  new  trial  in  the  case  of  Elder  v.  WilliaTns,  16  Nev.  416.  A  general 
objection  was  made  to  the  introduction  of  this  evidence.  If  it  was  ad- 
missible for  any  purpose  the  objection  is  ineffectual.  Parol  evidence 
was  first  introduced  for  the  purpose  of  establishing  the  interest  of  the 
defendants  in  the  subject-matter  of  the  litigation,  and  to  show  that 
they  controlled  the  proceedings  of  the  former  suit.  They  were  then 
parties  to  the  litigation  within  the  principle  that  they  were  concluded 
by  the  former  judgment.  Among  the  issues  determined  by  that  judg- 
ment was  that  of  the  character  of  the  property.  This  was  an  issue 
in  the  present  case,  and  the  former  judgment  was  conclusive  evidence 
upon  that  issue,  and  admissible  for  this  reason.  It  is  unnecessary  to 
consider  the  admissibility  of  the  records  further,  because  the  other 
facts  were  established  by  other  testimony. 

It  is  urged  that  the  district  court  erred  in  allowing  the  value  of 
the  use  of  the  team  and  wagon  as  damages  daring  the  period  of  de- 
tention. The  measure  of  damages  in  cases  of  this  nature  is  compen- 
sation to  the  injured  party  for  the  loss  of  the  use  of  his  property. 
The  team  and  wagon  were  valuable  for  a  present  use.  Interest  on 
the  value  of  property  wrongfully  taken,  ordinarily  affords  an  indem- 
nity to  the  injured  party  for  the  detention  of  his  property ;  but  in  this 
case  it  is  apparent  that  this  rule  would  not  afford  compensation. 
The  damage  suffered  by  the  detention  was  the  value  of  the  use  of  the 
team  and  wagon,  and  the  court  was  correct  in  adopting  this  measure 
of  damages.  Allen  v.  Fox,  61  N.  Y.  562;  Williams  v.  Phelps,  16  Wis. 
80;  Crabtree  v.  Clapham,  67  Me.  326.     In  this  connection  it  is  said 
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that  since  the  judgment  in  Elder  y.  Williams  was  fully  satisfied  upon 
the  fourteenth  day  of  April,  1882,  by  the  return  of  the  property  and 
the  payment  of  interest  to  that  date  upon  the  damages  assessed,  the 
plaintiff  has  been  compensated  for  the  detention,  and  this  action  can- 
not be  maintained.  The  damages  assessed  in  that  case  for  detention 
of  the  property  were  for  the  period  of  time  between  the  seizure  and 
the  trial.  The  interest  paid  was  the  penalty  imposed  by  the  law  for 
delay  in  the  payment  of  these  damages.  At  the  time  of  the  trial  of 
the  former  suit  the  law  could  not  presume,  nor  could  the  plaintiff 
have  proven,  that  the  detention  would  have  continued.  The  deten- 
tion from  the  time  of  the  trial  of  the  former  cause  was  a  new  tres- 
pass, and  the  damage  a  fresh  cause  of  action. 
Judgment  affirmed. 


Sultan  and  others  v.  Shebwood. 
Filed  December  20, 1884. 

1.  Appeal— Surprise— New  Trial. 

Where  an  appeal  has  been  taken  from  an  order  of  an  inferior  court  granting 
a  new  trial,  on  the  ground  of  surprise,  based  upon  the  affidavits  and  counter- 
affidavits  of  witnesses,  that  court  is  the  sole  Judge  of  the  credibility  of  evidence ; 
and  where  there  is  any  testimony  sustaining  the  finding  of  8uch  court,  the  ap- 
pellate court  wUl  not  disturb  it. 

2.  Same— Affidavits— Grounds  fob  New  Trial. 

In  the  trial  of  a  cause,  the  plaintiffs,  for  the  purpose  of  establishing  their  side 
of  the  case,  introduced  evidence  of  an  account  showing  a  general  indebtedness 
to  them  of  $2,036.62,  in  which  there  was  an  item  of  interest  computed  at 
$875.01.  whereas  it  sbould  have  been  $144.54,  thus  making  an  error  in  favor  of 
themselves  of  upwards  of  $700.  The  account  showing  the  item  was  intro- 
duced in  evidence,  upon  two  trials  of  the  cause,  but  the  error,  although  patent, 
escaped  the  attention  of  the  court,  counsel,  and  Jury  at  the  first  trial.  At  the 
second  trial  the  court  was  not  advised  of  the  error  until  after  the  submission  of 
the  cause  to  the  jury.  The  jury  found  a  verdict  for  defendant.  Upon  an  affi- 
davit filed  by  one  of  the  plain  tiUs,  stating,  among  other  things,  that  he  did  not 
know  of  such  mistake  until  the  testimony  in  the  cause  had  been  closed,  and 
the  same  was  ready  to  be  submitted  to  the  jury,  and  therefore  could  not  have 
informed  his  attorney  in  relation  to  the  same ;  that  said  account  was  not  made 
up  by  him,  or  his  co-plaintiff,  but  by  another  person  whom  they  believed  to  be 
a  correct  accountant,  and  that  they  did  not  examine  the  same,— the  district 
court  on  motion  granted  plaintiffs  a  new  trial.  Held,  that  the  ground  of  surprise, 
within  the  meaning  of  the  statute,  was  established,  and  that  the  order  of  tho 
district  court  granting  a  new  trial  was  correct. 

Appeal  from  the  Sixth  judicial  district  court,  Lincoln  county. 

A.  B.  Hunt  and  C.  H.  Patchin,  for  appellant. 

Baker  d  Wines,  for  respondents. 

Belknap,  J.  This  is  an  action  of  trover.  Plaintiflfs  claim  owner- 
ship of  certain  personal  property  by  bill  of  sale  and  possession  there- 
under from  John  Kinney,  in  consideration  of  an  indebtedness  existing 
between  them.  Defendant  justifies  the  taking  as  sheriff,  under  an 
execution  issued  upon  a  moneyed  judgment  against  Kinney;  admits 
a  pretended  transfer  of  the  property  to  plaintiffs,  but  claims  it  to  have 
been  fraudulent  as  against  the  execution  creditor.    Tefendnnt  rccov- 
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ered  judgment.  '  A  new  trial  was  granted  on  the  ground  of  surprise. 
From  this  order  defendant  has  appealed.  At  the  trial,  plaintiffs,  for 
the  purpose  of  establishing  a  consideration  for  the  transfer,  introduced 
in  evidence  an  account  between  themselves,  as  merchants,  and  Kin- 
ney, showing  the  purchase  by  him  of  many  articles  of  general  mer- 
chandise at  various  times,  advancements  of  money  to  his  use,  interest 
upon  overdue  balances,  some  credits,  but  a  general  indebtedness  of 
$2,036.62.  The  item  of  interest  was  $875.01.  This  item  contains 
an  error  against  Kinney  of  about  $700.  The  charge  for  interest 
should  have  been  $14:4.54,  according  to  the  computation  made  by 
appellant.  The  account  showing  this  item  was  introduced  in  evi- 
dence upon  two  trials  of  this  cause,  but  the  error,  although  patent^ 
escaped  the  attention  of  the  court,  counsel,  and  jury  at  the  first  trial. 
At  the  second  trial,  the  district  court  was  not  advised  of  the  error  un- 
til after  the  submission  of  the  cause  to  the  jury,  and  is  of  opinion 
that  it  did  not  appear  to  the  jury  until  after  they  had  retired  to  de- 
liberate upon  the  case.  The  affidavit  of  Louis  Sultan,  one  of  the 
plaintiffs,  states,  among  other  things,  that  he — 

''Is  informed  and  believes  that  the  only  reason  which  the  said  jury  had  and 
b^ed  their  said  verdict  upon,  against  said  plaintiffs,  was  the  fact  which  was 
for  the  first  time  discovered  by  the  said  jury  in  the  jury-room,  after  the  said 
jury  had  retired  to  deliberate  upon  their  verdict,  that  there  was  a  large  mis- 
take in  favor  of  said  plaintiffs,  in  the  computation  of  interest  in  their  [plain- 
tiffs*] account  with  John  Kinney,  from  whom  they  purchased  the  property 
described  in  the  complaint  in  said  action.  And  affiant  further  says  that  he 
did  not  know  of  such  mistake  until  the  testimony  in  the  case  had  been  closed, 
and  the  same  was  ready  to  be  submitted  to  the  jury,  and  therefore  could  not 
have  informed  his  attorney  in  relation  to  the  same.  And  affiant  further  says 
that  said  account  was  made  up  on  the  thirteenth  day  of  June,  A.  D.  1882,  by 
Louis  Jacobs,  a  son  of  one  of  the  plaintiffs,  and  a  graduate  of  Heald's  Mer- 
cantile College,  and  in  whom  affiant  placed  confidence  as  a  correct  accountant; 
and  that  affiant,  being  engaged  in  business  at  Bristol  at  the  same  time,  and 
very  busy,  accepted  the  said  account  as  correct,  and  never  examined  the  same 
to  detect  any  errors  tlierein ;  and  that  if  he  had  known  of  such  mistake  be- 
fore said  cause  had  been  submitted  to  said  jury,  he  could  have  explained  the 
same  so  as  to  show  to  said  jury  that  neither  himself  nor  Mr.  Jacobs,  his  co- 
plaintiff,  was  guilty  of  any  fraud  in  the  transaction." 

Counter-affidavits  were  presented  by  defendant  raising  an  issue  of 
fact  as  to  the  time  when  plaintiff  Sultan  first  became  aware  of  the 
error.  The  district  court  is  the  sole  judge  of  the  credibility  of  evi- 
dence upon  motions  of  this  nature.  It  determined  the  controverted 
question  in  favor  of  the  plaintiffs,  and  as  there  is  testimony  sustain- 
ing the  finding  we  cannot  disturb  it. 

The  only  matter  open  for  consideration  is  whether  the  affidavit  of 
Sultan  set3  forth  a  state  of  facts  entitling  plaintiffs  to  a  new  trial. 
It  was  the  duty  of  Sultan  to  have  informed  the  court  and  jury  of  the 
error  in  the  computation  of  interest  at  the  earliest  practicable  moment 
after  its  discovery.  A  party  cannot  be  allowed  to  take  the  chances 
of  success,  and,  upon  the  rendition  of  an  adverse  verdict^  obtain  a 
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new  trial  on  the  ground  of  surprise.  The  affidavit  states  "that  he 
[Sultan]  did  not  know  of  such  mistake  until  after  the  testimony  in 
the  case  had  heen  closed,  and  the  same  was  ready  to  be  submitted  to 
the  jury."  The  language  of  the  affidavit — that  the  cause  was  ready 
to  be  submitted  to  the  jury — implies  that  everything  had  been  done, 
by  way  of  introduction  of  evidence,  argument  of  counsel,  and  instruc- 
tion by  the  court,  necessary  to  an  understanding  of  the  issues  in- 
volved; and  that  the  only  act  remaining  to  be  performed  was  to 
transfer  the  further  consideration  of  the  cause  to  the  jury.  The  sub- 
mission  of  a  cause  under  such  circumstances  is  a  mere  momentary 
act,  generally  contemporaneous  with  its  preparation  for  submission. 
The  affidavit  bears  out  the  view  that  no  time  for  deliberation  or  action 
elapsed,  and  states  that,  because  he  learned  of  the  error  as  set  forth, 
plaintiff  "could  not  have  informed  his  attorney  in  relation  to  the 
same."  It  may  well  have  been,  that,  learning  of  the  error  at  the 
conclusion  of  the  trial,  plaintiff  did  not  have  a  reasonable  oppor- 
tunity to  act  further  in  the  matter,  except  upon  motion  for  new  trial. 
It  is  extraordinary  that  the  mistake  should  have  escaped  the  atten- 
tion of  counsel  upon  each  side  at  both  trials.  This,  however,  ap- 
pears to  be  the  fact;  and  a  matter  unknown  to  the  court,  and  upon 
which  the  verdict  may  have  been  principally  predicated,  was  not  in- 
vestigated. We  think  that  the  ground  of  surprise,  within  the  mean- 
ing of  the  statute,  has  been  established,  and  that  plaintiffs  were  not 
guilty  of  laches. 

The  order  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  UTAH. 


Ex  parte  Clawson. 
Filed  December,  1884. 

Criminal  Law—Refusal  to  Admit  to  Bail— Habeas  Corpus. 

Refusal  to  admit  a  defendant  in  a  criminal  action,  sentenced  to  imprison- 
ment, to  bail  pending  appeal,  no  extraordinary  reason  therefor  appearing,  is 
not  such  an  abuse  of  judicial  discretion  as  to  justify  interference  by  an  appel- 
late court  on  proceeding  by  habeas  corpus. 

On  habeas  corpus.  The  application  for  writ  is  as  follows : 
^^ Territory  of  Utah,  Salt  Lake  County,  ss. — To  the  Hon.  the  Supreme 
Court  of  the  Territory  of  Utah:  The  petition  of  Rudger  Clawson  respectfully 
shows  that  your  petitioner  is  now  imprisoned,  and  in  the  actual  custody  of 
E.  A.  Ireland,  United  States  marshal  for  the  territory  of  Utah,  at  the  peni- 
tentiary in  said  county  of  Salt  Lake;  that  the  cause  of  such  imprisonment  and 
the  facts  concerning  the  same  are:  That  by  the  verdict  of  a  jury  the  petitioner 
was  convicted  on  the  twenty-fifth  day  of  October,  1884,  of  the  crimes  of  po- 
lygamy and  unlawful  cohabitation,  charged  iu  separate  counts  of  the  same 
indictment,  in  the  district  court  for  the  Third  judicial  district  of  Utah,  and 
on  the  third  day  of  November,  A.  D.  1884,  the  petitioner,  by  the  judgment  of 
the  court  upon  said  verdict,  was  sentenced,  in  substance,  on  the  conviction 
for  polygamy,  to  pay  a  fine  of  five  hundred  dollars,  and  to  be  imprisoned  for 
the  term  of  three  years  and  six  months,  and  on  the  conviction  for  unlawful  co- 
habitation to  pay  a  fine  of  three  hundred  dollars  and  be  imprisoned  six  months. 
That  on  the  same  day  your  petitioner  filed  in  the  oflSce  of  the  clerk  of  said 
court  a  notice  of  appeal  to  the  supreme  court  of  the  territory  of  Utah  from 
the  whole  of  said  judgment,  and  served  a  copy  of  said  notice  on  the  United 
States  district  attorney  for  Utah  territory  and  the  Hon.  Charles  S.  Lane, 
chief  justice  of  said  territory  of  Utah ;  and  the  judge  before  whom  said  case 
was  tried  made  his  ceitificate  that  in  his  opinion  there  was  probable  cause 
for  said  appeal,  and  petitioner  filed  the  same  in  the  office  of  the  clerk  of 
said  Third  district  court,  and  in  all  respects  perfected  his  appeal,  and  a  sus- 
pension of  judgment  pending  the  same.  That  on  said  third  day  of  Novem- 
ber, 1884,  the  petitioner  also  applied  to  the  judge  of  the  said  Third  district 
court,  before  whom  said  conviction  was  had  and  by  whom  said  judgment  was 
rendered,  to  be  let  to  bail  pending  said  appeal,  but  the  said  judge  refused  to 
let  petitioner  to  bail,  or  to  fix  any  amount  in  which  he  should  be  permitted 
to  give  bail,  and  on  said  motion  held  and  decided  that  the  petitioner  should 
not  be  let  to  bail  pending  said  appeal,  and  petitioner's  motion  for  bail  was  de- 
nied. That  petitioner  was  ready  a  id  willing,  and  still  is  ready  and  wiUing, 
iind  offers,  to  give  an  undertaking,  with  good  and  sufficient  sureties,  in  such 
sum  as  the  court  may  deem  adequate,  to  secure  petitioner's  surrender  in  exe- 
cution of  said  judgment,  and  in  all  respects  conditioned  as  provided  by  law. 
That,  upon  the  denial  of  petitioner's  motion  for  bail  pending  said  appeal,  he 
was  remanded  to  the  custody  of  the  said  United  States  mtirshal,  who  from 
thenceforth  has  imprisoned  and  still  imprisons  him,  as  aforesaid,  under  an 
order  of  commitment,  a  copy  of  which  is  hereto  annexed,  and  marked  *  Exhibit 
A,'  and  made  a  part  of  this  petition.  That  to  the  best  of  the  knowledge,  in- 
formation, and  belief  of  your  petitioner  the  said  order  of  commitment,  marked 
•Exhibit  A,'  is  the  sole  and  only  cause  and  authority  for  the  detention  and 
imprisonment  of  petitioner,  and  that  said  marshal  has  and  claims  no  other 
wari*ant  or  authority  for  such  detention  and  imprisonment.    And  your  peti- 
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tioner,  upon  his  information  and  belief,  alleges  that  his  said  imprisonment 
is  illegal  in  this:  that  yoor  petitioner  has  been  and  is  able  and  now  offers  to 
give  bail,  pending  his  appeal,  in  such  sum  as  the  court  may  reasonably  deter- 
mine»  and  that,  as  a  matter  of  right,  and  in  the  sound  exercise  of  a  legal  dis- 
cretion, the  petitioner  is  entitled  to  bail  pending  the  hearing  and  determina- 
tion of  said  appeal.  Petitioner  therefore  prays  that  a  writ  of  habeas  corpus 
may  issue  to  the  said  £.  A.  Ireland,  as  United  States  marshal  for  Utah,  that 
your  petitioner  may  be  brought  before  this  court,  and  let  to  bail  in  such  sum 
as  the  court  may  deem  reasonable  and  adequate. 

"RUDQER  ClAWSON." 

*' Territory  of  Utah,  Salt  Lake  County—ss, :  Rudger  Glawson,  being  duly 
sworn,  says:  I  am  the  petitioner  named  in  the  foregoing  petition,  and  know 
the  contents  thereof.  Said  petition  and  the  matters  therein  stated  are  true  of 
my  own  knowledge,  except  as  to  mattei*s  stated  on  information  and  belief, 
and  as  to  these  matters  I  believe  it  to  be  true.  Rudger  Clawson. 

"Subscribed  and  sworn  to  before  me,  November  8,  1884. 
[Seal.]  "Nephi  W  Clayton,  Notary  Public.'* 

"Exhibit  A  to  Petition  of  Rudger  Clawson 
"In  the  Third  District  Court  of  Utah  Territory.  Salt  Lake  County. 
"TAe  United  States  vs.  Rudger  Clawson,   (Polygamy,  etc.) 
"The  court  having  passed  its  sentence  herein  upon  the  defendant,  the  de- 
fendant now  moves  that  bail  be  fixed  pending  the  appeal  herein,  and  the  mo- 
tion is  argued  by  counsel,  and  the  court  having  now  considered  the  same,  and 
the  court  being  of  opinion  that  the  defendant  ought  not  to  be  admitted  to  bail 
after  conviction  and  sentence  unless  some  extraordinary  reason  therefor  is 
shown,  and  there  being  no  sufficient  reason  shown  in  this  case,  it  is  ordered 
that  the  motion  and  application  for  bail  be  and  the  same  is  hereby  denied, 
and  the  defendant  remanded  to  the  custody  of  the  United  States  marshal. 
''November  3.  1884." 

Upon  the  foregoing  petition,  filed  the  tenth  of  November,  1884,  the 
writ  issued,  returnable  the  fourteenth  of  the  same  month.  The  mar- 
shal made  return,  showing  that  his  sole  authority  for  detention  of 
Clawson  was  the  order  of  court,  of  which  a  copy  was  attached  to  peti- 
tion as  Exhibit  A.  Upon  the  hearing  none  of  the  facts  set  out  in 
the  petition  were  controverted,  nor  were  any  other  facts  proved. 

Of  the  criminal  practice  act  there  are  three  sections  bearing  on 
this  case,  to-wit : 

"Sec.  366.  An  appeal  to  the  supreme  court  from  a  judgment  of  conviction 
stays  the  execiition  of  the  judgment,  upon  filing  with  the  clerk  of  the  court 
in  which  the  conviction  was  had,  a  certificate  of  the  judge  of  such  court,  or 
of  a  justice  of  the  supreme  court,  that  in  his  opinion  there  is  probable  causa 
for  the  appeal,  but  not  otherwise." 

"Sec.  888.  After  conviction  of  an  offense  not  punishable  with  death,  a  de- 
fendant who  has  appealed  may  be  admitted  to  bail,  (1)  as  a  matter  of  right, 
when  the  appeal  is  from  a  judgment  imposing  a  fine  only;  (2)  as  a  matter 
of  discretion  in  all  other  cases. " 

"Sec.  401.  In  all  cases  in  which  a  defendant  may  be  admitted  to  bail  upon 
an  appeal,  the  order  admitting  him  to  bail  may  be  made  by  any  magistrate 
having  the  power  to  issue  a  writ  of  habeas  corpus,^* 

F.  S.  Richards  and  Bennett,  Harkness  d  Kirkpairick,  for  peti- 
tioner. 
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W.  S.  Dickson,  for  the  United  States. 

The  court,  orally,  by  Twiss,  J,,  after  stating  the  facts,  says,  in 
substance,  the  right  of  the  petitioner  to  bail,  pending  his  appeal 
from  the  district  court  to  this  court,  is  the  only  question  now  before 
us.  Then  referring  to  the  sections  of  the  statute  above  quoted,  while 
we  do  not  say  that  under  these  provisions  bail  cannot  in  any  case  be 
allowed,  we  do  say  that,  under  section  388,  we  have  not  seen,  from 
the  record  before  us,  any  abuse  of  the  discretion  here  confided  to  the 
trial  judge  in  this  case;  certainly  not  such  as  to  justify  us  in  revoking 
the  order  of  commitment  and  admitting  the  applicant  to  bail. 

There  is  another  view  that  is  perhaps  proper  to  consider.  Section 
360  of  the  criminal  procedure  act  provides  that  an  appeal  may  be 
taken  by  the  defendant  "from  an  order  made  after  judgment  aifecting 
the  substantial  rights  of  the  party,"  and  an  amendment  of  1884 
provides  that  all  appeals  in  criminal  cases  must  be  heard  and  de- 
termined at  the  first  term  of  the  appellate  court  after  the  record  is 
filed.  Applying  this  statute  to  the  law  of  hab^.as  corpus,  we  are  not 
prepared  to  say  that  on  a  habeas  corpus  we  can  sit  in  review  of  the 
act  of  the  district  court  in  ordering  a  commitment,  even  if  we  should 
be  of  opinion  that  it  was  erroneous.  "The  writ  of  habeas  corpus  is 
not  a  writ  of  error,  nor  can  it  be  used  to  authorize  the  exercise  of 
appellate  jurisdiction." 

Let  the  petitioner  be  remanded  to  the  custody  of  the  United  States 
marshal. 

(All  the  justices  concurred.) 
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SUPREME  COURT  OF  CALIFORNIA. 

Bbaoh  v.  Hodqdon.     (No.  8^281.) 

Filed  December  3, 1884. 

AppBALABiiB  Order— What  ts  not. 

An  order  strikiDg  out  the  defendant's  answer  in  an  action  is  not  an  appeal- 
able order. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

W.  H.  Tompkins,  Noah  F.  Flood,  and  Reuben  H.  Lloyd,  for  appel- 
lant. 

jB.  c7.  d  c7.  H.  Moore  ^  for  respondent. 

Boss,  J.  1.  This  is  not  an  action  to  enforce  a  lien  upon  real  prop* 
erty,  but  a  bill  in  aid  of  execution  to  set  aside  two  certain  convey- 
ances  made  by  the  execution  debtor,  upon  the  ground  that  they  were 
fraudulently  executed.  Therefore,  the  provision  of  the  present  con- 
stitution requiring  actions  for  tlie  enforcement  of  liens  upon  real  es- 
tate to  be  commenced  in  the  county  in  which  such  real  property  is 
situated,  does  not  apply. 

2.  There  is  no  specification  calling  in  question  the  order  striking 
out  the  answer  of  Hildreth.  Nor  did  Hildreth  move  for  a  new  trial. 
Therefore,  no  objection  which  might  have  been  ground  for  a  new  trial 
on  his  part  alone  can  be  considered. 

3.  By  stipulation  of  counsel  the  answer  originally  filed  was  made 
to  stand  as  the  answer  to  the  complaint  as  amended. 

4.  We  cannot  say  the  court  below  was  not  justified  in  finding  that 
the  deeds  in  question  were  made  in  fraud  of  the  plaintiff's  rights. 

5.  The  order  striking  out  the  answer  of  defendant  Hildreth  is  not 
appealable.  The  appeal  therefrom  is  therefore  dismissed,  and  the 
judgment  and  order  refusing  a  new  trial  are  affirmed. 

We  concur:     MoEeb,  J.;  MoKinstrt,  J. 


66  Cal.  188 

Borland  v.  Dorland.     (No.  8,274.) 
Filed  December  8,  1884. 

1.  Statute  of  LnnrATioNS— Loan  Payable  on  Demand — New  Prohisb. 

Where  no  time  is  specified  within  wliich  a  loan  of  monev  is  to  be  repaid,  the 
presumption  of  law  is  that  it  was  to  be  repaid  on  demanci,  and  the  statute  of 
limitations  commences  to  run  from  the  time  of  the  loan.  Where  the  statute 
has  run,  a  new  promise  to  take  the  case  out  of  the  operation  of  the  statute  must 
be  evidenced  by  a  writing  signed  by  the  party  to  be  charged. 

2.  Clatms  aoainst  Estates  op  Decedents— Statute  of  LiMiTATroNB. 

The  administrator  or  executor  of  a  deceased  person's  estate  is  prohibited  by 
the  statute  (Code  Civil  Proc.  1499)  from  allowing  any  claim  against  the  estate 
which  is  barred  by  tiie  statute  of  limitations. 

Cal.R6p.  6-8  P.— 1 
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Department  1.  Appeal  from  the  superior  coart  of  tbe  city  and 
county  of  San  Francisco. 

J.  M.  Woody  for  appellant. 

Af •  Lynch,  for  respondent. 

Boss,  J.  The  real  contest  between  the  parties  to  this  action  re- 
lates to  the  cause  of  action  stated  in  the  first  count  of  the  complaint 
as  amended,  wherein  it  is  averred  that  on  the  twenty-eighth  of  April, 
1877,  the  defendant's  intestate,  Henry  S.  Borland,  became  indebted 
to  the  plaintiff's  assignor,  James  F.  Dorland,  in  the  sum  of  $2,500, 
gold  coin,  "for  money  lent  by  said  James  F.  Dorland  to  said  Henry 
S.  Dorland,  and  for  money  paid,  laid  out,  and  expended  by  said 
James  F.  Dorland  to  and  for  the  use  of  said  Henry  B.  Dorland,  and 
at  his  request,  which  sum  he  then  and  there  promised  and  agreed  to 
repay  to  said  James  F.  Dorland  in  six  months  thereafter,  with  inter- 
est" at  a  certain  rate.  The  court  below,  in  effect,  found  the  facts  to 
be  as  alleged;  and  this  finding  the  appellant  contends,  and,  we 
think,  is  unsupported  by  the  evidence. 

The  action  grew  out  of  the  refusal  of  tbe  administratrix  of  the  es- 
tate of  Henry  S.  Dorland,  who  died  April  14, 1878,  to  allow  a  claim 
presented  by  James  F.  Dorland  against  the  said  estate  for  the  amount 
here  in  question,  together  with  some  other  amounts  concerning  which 
no  question  is  made.  There  was  testimony  given  on  behalf  of  plain- 
tiff to  the  effect  that  in  the  early  part  of  1872  James  F.  Dorland  bor- 
rowed of  the  German  Savings  &  Loan  Society,  for  the  benefit  of  his 
brother,  the  deceased  Henry  S.  Dorland,  the  sum  of  $5,000,  for  the 
repayment  of  which  he  executed  to  the  bank  his  promissory  note  for 
that  amount,  secured  by  a  mortgage  upon  certain  real  estate ;  that 
Henry  S.  received  the  money  as  a  loan  from  James  F.  Dorland,  and 
paid  the  interest  on  the  note  and  mortgage  to  the  bank,  and  on  the 
twenty-fourth  of  February,  1873,  paid  to  the  bank  $3,500  of  the 
principal  of  said  note  and  mortgage. 

On  the  twenty-eighth  of  April,  1877,  the  statute  of  limitations  had 
nearly  run  against  the  note  and  mortgage  executed  by  James  F.  Dor- 
land in  1872,  and  there  was  then  due  and  unpaid  thereon  the  sum  of 
$1,600.  The  bank  had,  also,  upon  a  written  order  of  James  F.  Dor- 
land, paid  $1,000  in  discharge  of  a  street  assessment  against  the 
mortgaged  property  due  from  James  F.  Dorland.  For  the  balance 
due  upon  the  note  and  mortgage  of  1872,  and  for  the  amount  paid  by 
the  bank  in  discharge  of  the  street  assessment,  aggregating  $2,500, 
James  F.  Dorland,  on  the  twenty-eighth  of  April,  1877,  executed  to  the 
bank  a  new  note  and  mortgage.  One  thousand  dollars  of  this  amount 
was  for  the  money  the  bank  paid  on  the  written  order  of  James  F. 
Dorland  in  satisfaction  of  a  debt  due  from  him.  With  respect  to  the 
remaining  $1,500  of  the  amount,  the  note  and  mortgage  of  April  28, 
1877,  was  but  a  renewal  to  that  extent  of  the  note  and  mortgage  of 
1872.  It  was  in  1872  that  James  F.  Dorland  let  Henry  S.  Dorland 
have  the  money.     No  time  being  specified  within  which  it  was  to  be 
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repaid,  the  presumption  of  law  is  that  it  was  to  be  repaid  on  demand; 
and,  that  being  so,  the  statute  of  limitations  commenced  to  run  from 
the  time  of  the  loan.  Ang.  Lim.  §  95,  and  authorities  there  cited. 
To  take  the  case  out  of  the  operation  of  that  statute,  there  must  have 
been  some  acknowledgment  or  promise,  evidenced  by  writing,  signed 
by  Henry  S.  Borland.  Code  Civil  Proc.  §  860;  Estate  ofOalvin,  51 
Cal.  215.  None  such  was  shown.  The  statute  of  limitations  had  run 
against  the  loan  to  Henry  S.  Borland,  and  the  administratrix  of  his 
estate  was,  by  section  1499  of  the  Code  of  Civil  Procedure,  prohibited 
from  allowing  a  claim  against  the  estate  based  upon  it. 

The  appeal  from  the  judgment  having  been  taken  too  lftte,must  be 
dismissed.     Appeal  from  judgment  dismissed.    Appeal  from  order 
refusing  a  new  trial  reversed,  and  cause  remanded  for  a  new  trial. 
« 

We  concur:    McEeBi  J.;  MoEinstbt,  3. 


66  Cal.  aoo 

Lbwis  t;.  South  PAOirio  Coast  B.  Co.     (No.  9,578.) 

Filed  December  9, 1884. 

Suit  against  Cotipotiation— Venue. 

The  constitution  of  California,  art.  12,  f  16,  providing  that  **a  corpora tl'^n 
or  association  may  be  sued  in  the  county  where  the  contract  is  made  or  to  bo 
performed,  or  where  the  obligation  or  liability  arises,  or  the  breach  occurs,  or 
in  tlie  county  where  the  principal  place  of  business  of  such  corporation  is  sit- 
uated, subject  to  the  power  of  the  court  to  change  the  place  of  trial,  as  in  other 
cases,'*  applies  as  well  to  actions  of  tort  as  to  actions  on  contract,  and  its  pro- 
visions do  not  contravene  the  fourteenth  amendment  to  the  United  States  con- 
stitution. 

In  bank.    Appeal  from  the  superior  court  of  Santa  Clara  county. 
E.  S.  PUlsbury  and  WaUa^e  dt  Blanding,  for  appellant. 
Laine  dt  Johnson^  for  respondent. 

Boss,  J.  Section  16  of  article  12  of  the  present  constitution  of  the 
state  reads : 

''A  corporation  or  association  may  be  sued  in  the  county  where  the  contract 
is  made  or  is  to  be  performed,  or  where  the  obligation  or  liability  arises  or 
the  breach  occurs,  or  in  the  county  where  the  principal  place  of  business  of 
such  corporation  is  situated,  subject  to  the  power  of  the  court  to  change  the 
place  of  trial  as  in  other  cases." 

The  defendant  is  a  corporation,  having  its  principal  place  of  busi* 
ness  in  the  city  and  county  of  San  Francisco,  and  was  sued  by  the 
plaintiff  in  the  comity  of  Santa  Clara  to  recover  damages  for  injuries 
alleged  to  have  been  inflicted  upon  him  by  defendant  on  the  tenth  of 
July,  1883,  in  the  said  county  of  Santa  Clara.  Defendant  claims  the 
right  to  have  the  action  tried  in  the  county  where  it  has  its  principal 
place  of  business,  and  a  motion  to  that  end  having  been  denied  by 
the  court  below,  the  appeal  is  from  the  order  of  refusal.  It  is  urged 
that  the  provisions  of  the  constitution  quoted  apply  exclusively  to  mat* 
ters  of  contract,  and  hav#  no  application  to  actions  of  tort.    We  do 
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not  think  the  language  employed  admits  of  such  restriction;  and  that 
none  such  was  intended  by  the  framers  of  the  instrument  plainly  ap- 
pears from  the  proceedings  of  the  constitutional  convention  at  the 
time  the  section  in  question  was  adopted.  YoL  1,  pp.  452,  453.  Nor 
are  we  able  to  see  wherein  the  provision  of  the  state  constitution  in 
question  conflicts  with  the  provision  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States.     Order  affirmed. 

We  concur:  Mybioe^  J.;  Shabpstein^  J.;  Mobbison,  G.  J.;  Mc- 
Kee,  J. 

I  concur  in  the  judgment :     Thobnton,  J. 

2  Cal.  Unrep.  415 

Ganahl  «?.  SoHEB.     (No.  8|441.) 

FUed  December  9. 1884. 

Statute  op  Limitations— Riohts  of  Minor,  when  Barbed. 

The  time  within  which  a  minor  may  assert  his  rights,  or  commence  an  action 
for  an  interest  in  real  property,  is  Ave  years  from  the  time  of  attaining  his  ma- 
jority. The  time  of  his  minority  is  calculated  from  the  first  minute  of  the  day 
on  which  he  is  born  to  the  first  minute  of  the  day  corresponding  which  com- 
pletes the  period  of  minority;  and,  in  calculating  the  time  within  which  he 
may  thereafter  bring  such  action,  as  he  attains  majority  on  the  first  minute  of 
a  day,  the  whole  of  that  day  is  to  be  calculated  as  the  first  day  of  the  five  years 
within  which  he  may  bring  the  action. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Carter  P.  Pomerot/,  for  appellant. 

Hy.  J^  Tilden,  for  respondent. 

Boss,  J.  The  plaintiffs  claim  title  to  the  lot  of  land  in  controversy 
as  the  heirs  at  law  of  Henry  Ganahl,  who  died  intestate,  in  the  state 
of  Georgia,  on  the  twelfth  day  of  May,  1855.  That  whisiteyer  rights, 
if  any,  the  plaintiffs  Maria  Ann  and  Ann  Elizabeth  Ganahl  acquired 
in  the  premises  as  such  heirs  at  law  became  barred  by  the  provisions 
of  the  statute  of  limitations  prior  to  the  commencement  of  this  action, 
admits  of  no  question.  The  remaining  plaintiff,  Henry  Gordon 
Ganahl,  was  born  April  11,  1855.  Sections  25  and  26  of  the  Civil 
Code  of  this  state  provide : 

-  "Sec.  25.  Minors  ar6.  (1)  males  under  twenty-one  years  or  age;  (2)  females 
under  eighteen  yeari^  of:  age. 

"Sec,  26.  The  periods  specified  in  the  preceding  section  must  be  calculated 
from  the  first  minute  of  the  day  on  which  persons  are  born  to  the  same  min« 
ute  of  the  correSp(!>hding  day  completing  the  period  of  minority." 

Under  the  ru,le  prescribed  by  the  section  :last  quoted,  Henry  Gor-' 
don  Ganahl  became  of  age  the  firstrxninute-of  the  eleventh  day  of 
Aprjil,  1876,  a^nd;  by  virtue  of  section  328  of  the  Code  of  Civil  Pro- 
cedure, he  was  eniitled.to.fiommenoe  ap  action  for  the  recovery  of 
wl;iat^ef  inter^^t  he;hM  hn^tio^.  l^^d  within,  jthep^ripd  of  five  years 


Digitized  by 


Google 


Cal.]  80HB0EDEB  V.  GRADY.  81 

thereafter,  bat  not  after  the  expiration  of  that  period.  In  computing 
the  period  of  five  years  we  must  include  the  eleventh  day  of  April, 
1876,  because,  as  the  plaintiff  in  question  attained  his  majority  the 
first  minute  of  that  day,  he  had  the  whole  of  the  day  in  which  to  sue ; 
and  computing  that  as  the  first  day  of  the  five  years,  the  whole  pe- 
riod of  five  years  expired  with  the  tenth  day  of  April,  1881,  and  the 
action  not  having  been  commenced  until  the  eleventh  of  April,  1881, 
was  barred  by  the  provisions  of  the  statute.  We  are  not,  therefore, 
called  upon  to  consider  any  other  question  in  the  case. 
Judgment  and  order  affirmed. 

We  concur:     McEee,  J.;  McKinstbt,  J. 


66  Cal.  313 

SoHBOEDER  V.  Gradt.     (No.  9,433.) 

Filed  December  10, 1884. 

State  Board  of  Equalization  — Raising  of  Assessment  Roll  — Effect  on 
Mortgages,  Monet,  Etc. 

On  authority  of  i^eople  v  Dunn^  59  Cal.  328,  held,  that  the  action  of  the  state 
board  of  equalization  in  rai-sing  the  valuation  of  the  entire  assessment  roll  of 
the  city  and  county  of  San  Francisco  was  valid  and  constitutional,  except  in 
BO  far  as  regards  money.    Ross,  J.,  dissenting. 

In  bank.  Appeal  from  the  superior  court  of  the  city  and  county 
of  San  Francisco. 

D.  M.  Delmas,  for  appellant. 

Wm.  Craig,  for  respondent. 

Bt  thb  Court.  The  questions  involved  and  argued  in  this  case 
were  disposed  of  in  People  v.  Dunn,  59  Cal.  328.  With  the  conclu- 
sion reached  in  that  case  we  are  satisfied^  and  do  not  wish  to  change 
it.    Judgment  afiSrmed. 

Boss,  J.,  dissenting.  If  the  case  of  People  v.  Dunn,  59  Cal.  328, 
in  so  far  as  it  related  to  the  assessment  of  mortgages,  was  rightly 
decided,  the  judgment  now  appealed  from  should  be  affirmed.  I  joined 
in  that  decision,  but  subsequent  examination  and  reflection  has  con- 
vinced me  that  in  the  respect  indicated  the  case  was  wrongly  decided. 
The  precise  question  is  this :  At  12  o'clock  noon  of  the  first  Mon- 
day in  March,  1883,  there  was  due  upon  a  certain  mortgage  $10,000, 
and  no  more.  The  mortgage  was  assessed  upon  the  assessment  roll 
at  $10,000.  Afterwards  the  state  board  of  equalization  increased  the 
entire  assessment  roll  of  the  county  15  per  cent.  Does  this  action  of 
the  state  board  operate  upon  this  mortgage  assessment  ?  Proceeding 
upon  the  idea  that  it  is  the  commercial  value  of  the  debt  secured  by 
the  mortgage  which  forms  the  subject  of  the  assessment,  we  held  in 
the  Dunn  Case  the  affirmative  of  the  proposition.  And  therein,  as  I 
conceive,  arose  the  error  in  the  ruling.  It  is  not  the  commercial  value 
of  the  debt  which  forms  the  subject  of  the  assessment.  And  this,  I 
v.6p,no.l — 6 
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think,  appears  (roxii  the  provision  of  the  constitution  itself.     Section 
4,  art.  13,  reads : 

**A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which  a  debt 
is  secured,  shall,  for  the  purposes  of  assessment  and  taxation,  be  deemed  and 
treated  as  an  interest  in  the  property  affected  thereby.  Except  as  to  railroad 
and  other  qtuisi  public  corporations,  in  case  of  debts  so  secured,  the  value  of  the 
property  affected  by  such  mortgage,  deed  of  trust,  contract,  or  obligation,  less 
the  value  of  such  security,  shall  be  assessed  and  taxed  to  the  owner  of  the  prop- 
erty, and  tlie  value  of  such  security  shall  be  assessed  and  taxed  to  the  owner 
thereof,  in  the  county,  city,  or  district  in  which  the  property  affected  thereby  is 
situate.  The  taxes  so  levied  shall  be  a  lien  upon  the  property  and  security, 
and  may  be  paid  by  either  party  to  such  security.  If  paid  by  the  owner  of  the 
security,  the  tax  so  levied  upon  the  property  a^Sected  thereby  shall  become  a 
part  of  the  debt  so  secured.  If  the  owner  of  the  property  shall  pay  the  tax  so 
levied  on  such  security,  it  shall  constitute  a  payment  thereon,  and  to  the  ex- 
tent of  such  payment  a  full  discharge  thereof:  Provided,  that  if  any  such  se- 
curity or  indebtedness  shall  be  paid  by  any  such  debtor  or  debtors,  after  as- 
sessment and  before  the  tax  levy,  the  amount  of  such  levy  may  likewise  be 
retained  by  such  debtor  or  debtors^  and  shall  be  computed  according  to  the 
tax  levy  for  the  preceding  year." 

Here,  then,  is  a  provision  to  the  effect  that,  in  the  case  of  a  debt 
secured  by  mortgage,  the  mortgage  shall,  for  the  purposes  of  assess- 
ment and  taxation,  be  deemed  and  treated  as  an  interest  in  the  prop- 
erty affected  thereby ;  and  a  farther  provision  that  the  value  of  the 
property  affected  by  the  mortgage,  less  the  value  of  the  security,  shall 
be  assessed  and  taxed  to  the  owner  of  the  property,  and  the  value  of 
the  security  shall  he  assessed  and  taxed  to  its  owner.  As  the  mort- 
gage— which,  in  the  case  under  consideration,  is  the  security — is,  for 
the  purposes  of  assessment  and  taxation,  to  be  deemed  and  treated 
as  an  interest  in  the  property  affected  thereby,  it  follows  that  the 
value  of  the  security  which,  by  the  terms  of  the  constitution,  is  re- 
quired to  be  assessed  and  taxed  to  the  owner  thereof,  is  so  much  in 
value  of  the  land  as  would  be  required  to  satisfy  the  mortgage.  It  is 
manifest  that  this  cannot  be  more  than  the  amount  of  the  mortgage, 
while  it  may  be  less;  less,  for  example,  where  the  value  of  the  prop- 
erty mortgaged  has  decreased  to  such  an  extent  as  to  be  less  than 
the  amount  of  the  mortgage.  It  seems  to  me,  therefore,  that  where, 
as  in  the  case  before  us,  the  full  amount  due  upon  a  mortgage  has 
been  assessed  to  the  holder  thereof,  the  order  of  the  state  board,  in- 
creasing the  assessment  roll  of  the  county,  can  no  more  apply  to  such 
an  assessment  than  it  can  to  the  assessment  of  money  already  assessed 
at  its  legal  value.  That  this  is  the  view  taken  by  the  legislature  of 
the  provisions  of  the  constitution  upon  the  subject,  appears  from  the 
the  statutory  provisions  in  relation  to  assessments,  and  particularly 
by  section  3678  of  the  Political  Code,  which  provides  that  "when 
partial  payments  have  been  made  on  a  debt  secured  by  mortgage  or 
deed  of  trust,  the  owner  is  authorized  to  make  the  proper  deduction, 
listing  only  the  balance  due  on  the  first  Monday  in  March."  No  one, 
I  presume,  would  contend  that  the  legislature — providing,  as  it  did, 
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that  vfhen  partial  payments  have  been  made  on  a  debt  secured  by 
mortgage,  only  the  balance  due  should  be  listed — prescribed,  or  in- 
tended to  prescribe,  that,  when  no  payments  had  been  made,  more 
than  the  amount  due  should  be  listed.  For  these  reasons  I  dlissent 
from  the  judgment. 


M  CaL  210 

HOBABT  V.  TiLLSON.      (No.  8,342.) 

Filed  December  10, 1884. 

Prohibition— Tax  Collector— Ministerial  Officer. 

A  tax  collector  is  a  ministerial  officer,  and  as  such  be  cannot  be  restrained 
by  prohibition  from  executing  the  functions  of  his  office. 

In  bank.  Appeal  from  the  superior  court  of  the  city  and  county 
of  San  Francisco. 

«7.  F.  Cowdery  and  Waymire  <t  Baggett,  for  appellant. 

McAllister  dt  Bergin,  for  respondent. 

MgEee,  J.  By  section  9  of  an  act  entitled  '*An  act  in  relation  to 
the  assessment  and  collection  of  taxes  upon  personal  property  in  the 
the  city  and  county  of  San  Francisco,"  passed  April  18, 1874,  it  was 
provided  as  follows : 

"Sec.  9.  The  assessor  may,  at  any  time  prior  to  the  fourth  Monday  in  Oc- 
tober in  each  year,  specially  assess  any  property  which  may  have  been  omit- 
ted, and  which  shall  not  be  entered  upon  the  regular  assessment  roll;  and, 
if  he  makes  any  such  special  assessment,  he  shall  fortliwith  deliver  a  copy 
thereof  to  the  tax  collector,  and  the  original  to  the  auditor,  who  shall  charge 
the  tax  collector  with  the  amount  of  Uues  due  thereon;  and  all  such  special 
assessments  shall  be  as  valid,  and  shall  have  the  same  force  and  effect,  as 
regular  assessments." 

Acting  under  the  provisions  of  that  law,  the  assessor  of  the  said 
city  and  county,  before  the  fourth  Monday  in  October,  1880,  made 
a  special  assessment  of  personal  property,  as  belonging  to  the  plain- 
tiff  in  this  case,  which  had  not  been  entered  upon,  but  which  was 
omitted  from,  the  regular  assessment  roll  which  had  been  made  and 
returned  by  the  assessor  for  the  fiscal  year  1880-81.  A  copy  of  that 
special  assessment  came  to  the  hands  of  the  tax  collector,  to  collect, 
according  to  law,  the  amount  of  the  taxes  levied  thereon.  But  upon 
a  verified  petition  to  the  effect  that  the  assessment  was  and  is  wholly 
void,  and  that  the  taxes  levied  thereon  were  also  void,  being  filed  and 
presented  to  the  superior  court  of  said  city  and  county,  a  writ  of  pro- 
hibition was  issued  restraining  the  tax  collector  from  collecting  said 
taxes;  and,  upon  a  final  hearing,  the  court  perpetually  prohibited 
the  tax  collector  from  collecting  the  same*  In  so  ruling  the  court 
erred. 

In  the  case  of  Farmers*  Co-operative  Union  v.  Thresher^  62  CaL 
407,  which  was  a  petition  for  a  writ  of  prohibition  to  restrain  a  tax 
collector  from  proceeding  to  sell  personal  property  for  an  alleged  il* 
legal  taxj  we  held,  upon  the  authority  of  Camron  v.  Kenjield,  67  CaL 
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550,  that  the  legislature  eonld  not  enlarge  or  extend  the  ofiSee  of  the 
writ  of  prohibition  so  as  to  include  ministerial  functions.  The  only 
office  of  the  writ  is,  therefore,  to  prevent  courts  or  other  officers  from 
going  beyond  their  jurisdiction  in  the  execution  of  judiciali  not  min- 
isterial, power. 

A  tax  collector  is  a  ministerial  officer,  and  as  such  he  cannot  be  re- 
strained by  prohibition  from  executing  the  functions  of  his  office. 
When  process  comes  to  the  hands  of  a  ministerial  officer  for  service 
according  to  law,  the  duty  devolves  upon  him  to  serve  it,  and  he  must 
do  so  at  his  risk.  If  the  process  be  voidable  or  void,  or  if  the  acts 
of  the  officer  under  it  are  illegal,  the  law  provides  ample  and  adequate 
remedies  for  redress,  to  which  resort  must  be  had;  but  the  officer 
himself  will  not  be  prohibited  from  the  performance  of  his  duty.  If 
that  were  permissible  the  clerk  of  a  court  could  be  prohibited  from 
issuing  process,  or  the  sheriff  could  be  prohibited  from  executing  it, 
or  a  tax  collector  from  collecting  the  revenues  of  the  state  or  a  county, 
or  from  doing  any  other  ministerial  act,  and  thus  the  political  affairs 
of  the  state  would  be  involved  in  confusion.  Hence  we  have  uni- 
formly held  that  the  writ  of  prohibition  does  not  run  against  minis- 
terial acts.  Le  Conte  v.  Berkeley,  57  Gal.  269;  People  v.  Board 
£ZectionComVa,  54  Gal.  404;  Mauirer  v.  Mitchell,  63  Ca,\.2S9;  Spring 
Valley  Water-works  v.  San  Francisco,  52  Gal.  111. 

Judgment  and  order  reversed,  and  cause  remanded,  with  direction 
to  the  court  below  to  sustain  the  demurrer  to  the  complaint. 

We  concur:  Thoenton,  J.;  Ross,  J.;  Myriok,  J.;  Morrison,  C. 
J. ;  Shabpstein,  J. 


M  Cal.  aio 

MuLLER  V.  Jewett  and  others.     (No.  9,492.) 

Filed  December  11, 1884. 

Vehdict  not  Responsive  to  the  Issue— VALroirr  op. 

A  verdict  in  an  action  in  favor  of  defendant  for  one-half  of  the  cattle  sued 
for,  but  entirely  silent  as  to  the  other  half,  does  not  respond  to  the  issue  joined 
in  the  cause,  and  is  a  nullity,  and  a  judgment  entered  thereon  is  void. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Kern. 

Peck,  Mahon  dt  Hoit,  for  appellant. 

R.  E.  Arick  and  A.  W.  Crites,  for  respondents. 

Thornton,  J.  This  is  an  action  to  recover  possession  of  60  head 
of  cattle,  and  for  damages  for  the  detention  thereof.  Issue  was  joined 
on  all  the  material  averments  of  the  complaint.  The  cause  was  tried 
hy  a  jury,  and  they  returned  the  following  verdict :  "We,  the  jury, 
find  in  favor  of  the  defendants  for  one-half  of  the  G.  0.  cattle."  The 
verdict  did  not  respond  to  the  issues  joined  in  the  cause.  The  ver- 
dict was  in  favor  of  the  defendants  for  one-half  of  the  cattle  sued  for, 
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and  was  entirely  silent  as  to  the  other  half.  Assuming  that  the 
plaintiff  was  entitled  to  a  verdict  for  the  other  half,  the  jury  did  not 
by  its  verdict  say  so.  On  this  verdict  a  judgment  was  rendered  in 
favor  of  the  defendants  for  one-half  of  that  certain  brand  of  cattle 
known  as  the  "G.  0.  brand/'  now  in  the  county  of  Eem,  state  of 
California,  and  for  costs,  amounting  to  $164.57.  On  what  theory  this 
judgment  could  be  entered  on  such  a  verdict  we  cannot  perceive. 
The  jury  should  have  been  directed  by  the  court,  on  its  own  motion, 
to  retire  and  find  as  to  the  other  half  of  the  cattle  sued  for.  Code 
Civil  Froc.  §  619.  The  verdict,  in  failing  to  respond  to  the  issues 
raised  by  the  pleadings,  was  a  nullity,  and  should  have  been,  after  the 
discharge  of  the  jury,  so  regarded  by  the  court.  For  the  foregoing 
reasons  the  judgment  should  not  be  allowed  to  stand. 

Inasmuch  as  this  court  has  passed  on  the  appeal  in  Crites  v.  Muller, 
(4  Pao.  Rep.  567,)  so  that  the  judgment  in  that  case  can  be  pleaded 
by  supplemental  answer  on  the  return  of  this  cause  to  the  court  be- 
low, we  will  say  nothing  as  to  the  points  made  upon  the  ralings  by 
the  court  admitting  in  evidence  the  judgment  roll  in  the  case  just 
above  mentioned. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     Mybiok^  J.;  Sharpstein,  J. 
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Williams  v.  Santa  Clara  Mining  Co.  of  Baltimore  and  others. 

(No.  8,846.) 
Filed  December  9, 1884. 

1.  Appeal— JuRisDrcTTON— Service  of  Notice  op  Appeal. 

The  SHpreme  court  has  no  jurisdiction  to  bear  an  appeal  from  a  Judgment 
unless  a  notice  of  appeal  shall  have  been  served  on  all  of  the  adverse  parties 
whose  rights  may  be  affected  by  a  reversal  of  the  Judgment,  or  the  part  ap- 
pealed from,  whore  the  appeal  is  from  part  of  the  Judgment.  Such  court  has 
the  power  to  modify  the  judgment  of  the  lower  court,  when  such  modification 
appears  proper  and  necessary,  though  the  appeal  be  from  the  whole  judgment, 
but  such  modification  cannot  affect  the  rights  of  parties  not  served  with  notice 
of  appeal. 

2.  <*MiNii9G  Claim"  Definbd. 

The  United  States  statutes  define  a  "mining  claim  "  to  be  **  that  portion  of 
a  vein  or  lode,  and  of  the  adjoining  surface,  or  of  the  surface  and  subjacent 
material,  to  which  a  claimant  has  acquired  the  right  of  possession  by  virtue  of 
a  compliance  with  the  United  States  statutes,  local  rules,  and  mining  customs." 

3.  Same— Mechanic's  Lien. 

The  term  *'  mining  claim  "  is  not  applied  to  land,  the  title  to  which  is  held 
under  a  Spanish  or  Mexican  grant,  though  such  land  be  mineral  in  character, 
and  therefore  a  statute  giving  a  mechanic's  lien  on  ** mining  claims"  would 
not  apply  to  lands  of  that  character. 

4.  Mortgage— Priority  of  Mechanic's  Lien. 

Priority  is  given  to  the  lien  of  a  recorded  mortgage,  or  of  a  deed  of  trust, 
given  as  security  for  a  debt,  over  a  subsequent  mechanic's  lien  acquired  under 
section  1186,  Code  Civil  Proc. 

5.  Mechanic's  Lien— For  Improvements— Liabilitv  for. 

The  interest  of  a  prior  mortgagee  under  a  recorded  mortgage  is  not  affected 
by  the  statute  (Code  Civil  Proc.  f  1192)  requiring  the  owner  or  person  having 
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or  claiming  an  interest  in  lands  on  which  an  improyement  U  Erected,  within 
three  days  after  he  has  obtained  knowledge  of  such  improvement,  to  give 
notice  that  he  will  not  be  responsible  for  the  same,  and  providing  that  in  de- 
fault of  such  notice  his  interest  in  the  property  shall  be  subject  to  a  lien  for 
such  improvement,  filed  in  accordance  with  the  provisions  of  the  statute. 

Department  !•  Appeal  from  the  superior  court  of  the  county  of 
Santa  Clara. 

McAllister  d  Bergin  and  Winans,  Belknap  d  Oodoy,  for  appellants. 

W.  B.  Hardy,  for  respondent. 

McKiNSTRT,  J.  1.  The  decree  appealed  from  provides  that  the  pro* 
ceeds  of  the  sales  of  certain  properties  of  the  defendant  the  Santa 
Clara  Mining  Company  of  Baltimore  shall  be  applied — First,  to  the 
amount  adjudged  in  favor  of  plaintiff  for  work  and  labor  done  by 
plaintiff  on  or  in  a  mine  of  said  defendant,  and  for  work  and  labor  on 
or  in  said  mine  done  by  assignors  of  plaintiff;  second,  to  the  claim 
of  the  defendant  the  Farmers'  Loan  &  Trust  Company  of  the  city  of 
New  York;  third,  to  the  amount  found  due  the  defendants  the  exec* 
utors  of  the  estate  of  William  O'Brien,  deceased;  s^nd,  fourth,  to  the 
claim  of  the  Bank  of  California.  The  appeal  is  by  the  executors,  and 
by  the  Farmers*  Loan  &  Trust  Company.  Notice  of  appeal  was 
served  on  plaintiff,  but  no  notice  was  served  on  the  defendant  the 
Santa  Clara  Mining  Company,  or  on  the  defendant  the  Bank  of  Cal- 
ifornia. 

It  is  contended  by  respondent,  the  plaintiff,  that  this  court  has  no 
jurisdiction  to  disturb  the  judgment,  the  necessary  parties  not  having 
been  served  with  notice  of  appeal.  This  court  has  not  jurisdiction  to 
hear  an  appeal  from  a  judgment  unless  the  appellant  shall  have 
served  a  notice  of  appeal  on  all  the  adverse  parties;  that  is  to  say, 
upon  all  whose  rights  may  be  affected  by  a  reversal  of  the  judgment; 
or,  where  the  appeal  is  from  part  of  a  judgment,  by  a  reversal  of  the 
part  appealed  from.  And  where  the  appeal  is  from  the  whole  judg- 
ment, this  court  has  no  jurisdiction  to  modify  the  judgment  in  such 
manner  as  shall  affect  the  rights  of  the  parties  on  whom  notice  of 
appeal  has  not  been  served,  as  such  rights  have  been  ascertained 
and  finally  determined  by  the  judgment.  But  the  mere  fact  that  the 
appeal  is  from  the  whole  judgment  does  not  deprive  this  court  of  the 
power  of  modifying  the  judgment,  provided  such  modification  cannot 
affect  the  rights  of  the  parties  not  served  with  notice. 

Neither  the  defendant  the  Santa  Clara  Company  nor  the  defendant 
the  bank  has  appealed  from  the  judgment  of  the  superior  court.  The 
first  is  satisfied  with  the  decree  providing  for  the  sale  of  its  lands, — 
the  proceeds  to  be  distributed  among  the  parties  found  to  have  liens 
thereon, — and  the  bank  is  satisfied  with  the  priority  given  to  the  other 
liens.  It  is  apparent  that  a  modification  of  the  decree  by  which  the 
appellants  may  be  given  precedence  to  the  plaintiff  cannot  affect  the 
parties  not  served,  provided  no  additional  costs  are  imposed  as  a  lien 
upon  the  property,  and  the  effect  of  a  modification  will  not  be  to  im- 
pose a  lien  for  costs.    For  the  purpose  of  determining  whether  such 
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modification  should  be  made,  we  are  of  opinion  we  have  jarisdiction 
to  entertain  the  appeal  from  the  judp:ment.  Mor  do  the  cases  cited 
by  respondent  uphold  an  opposite  view.  In  Senter  v.  De  Bernal,  38 
Gal.  637,  which  was  an  appeal  from  a  judgment  of  partition,  it  was 
said: 

"Every  party  whose  interest  in  the  subject-matter  of  the  appeal  is  adverse 
to  or  will  be  affected  by  the  reversal  or  modification  of  the  judgment  or  order 
from  which  the  appeal  has  been  taken,  is,  we  think,  an  adverse  party  within 
the  meaning  of  the  provisions  of  the  Code,  irrespective  of  the  question  whether 
he  appears  from  the  face  of  the  record  in  the  attitude  of  plaintiff  or  defend- 
ant or  intervener. "  "The  adverse  party  •  ♦  ♦  means  the  party  whose 
interest  in  relation  to  the  subject  of  the  appeal  is  in  coufiict  with  the  reversal 
of  the  order  or  decree  appealed  from,  or  the  modification  sought  for  by  the 
appeal.'*    Thompstm  v.  Ellsworth,  1  Barb.  Ch.  627. 

It  has  never  been  held  here  that,  on  an  appeal  from  a  judgment  as 
an  entirety,  the  power  of  this  court  is  limited  to  an  affirmance  or  re- 
versal of  the  judgment  as  a  whole.  On  the  contrary,  it  has  been  the 
uniform  practice  in  such  cases  to  modify  the  judgment  when  a  modi- 
fication is  appropriate  and  necessary  to  a  correct  determination  of 
the  rights  of  the  parties.  When  a  party  appeals  from  a  judgment  as 
a  whole,  he  seeks,  not  only  the  reversal,  but  also  any  proper  modifi- 
cation of  the  judgment.  Of  course,  he  can  never  obtain,  because 
this  court  has  no  power  to  grant,  a  modification  which  can  affect  those 
not  parties  to  the  appeal.  The  meaning  of  Senter  v.  De  Bernal  is 
very  plain.  The  court  there  held  that  the  appellant  must  notify  all 
the  parties  who  are  interested  in  opposing  the  relief  sought  by  the 
appeal,  *'or  his  appeal,  as  to  those  not  served,  will  prove  ineffectual, 
and  also  as  to  those  served,  if  the  relief  sought  is  of  such  a  character 
that  it  cannot  be  granted  as  to  the  latter  without  being  granted  as  to 
the  former  also."     38  Cal.  642. 

In  re  Medbury,  48  Gal.  88,  it  was  said  that  on  an  appeal  from  an 
order  of  the  probate  court  removing  a  guardian  of  an  estate  and  ap- 
pointing another  in  his  stead,  the  newly-appointed  guardian  is  a  nec- 
essary party,  because  if  the  order  should  be  reversed  the  last  appointee 
would  be  displaced.  Reed  v.  Allison,  61  Cal.  461,  was  an  appeal 
from  a  judgment  in  a  partition  suit  where  the  adjudicated  rights  of  all 
the  parties  would  be  affected  by  a  reversal  of  the  judgment  of  the 
lower  court.  The  determination  in  Wittenbrock  v.  Bellmer,  62  Cal. 
558,  turned  upon  ''the  law  of  the  case,"  and  the  existence  or  non-ex- 
istence of  any  judgment  to  be  appealed  from;  and  in  O'Kane  v.  Daly, 
63  Cal.  317,  the  court  only  held  that  the  co-defendants  of  appellant 
would  be  affected  by  the  reversal  of  the  judgment. 

2.  Sections  1183  and  1185  of  the  Code  of  Civil  Procedure  read: 

^1183.  Mechanics,  material-men,  artisans,  architects,  and  laborers  of  every 
class,  performing  labor  upon  or  furnishing  material  to  be  used  in  the  construc- 
tion, alteration,  or  repair  of  any  mining  claim,  building,  wharf,  bridge,  ditch, 
flume,  aqueduct,  tunnel,  fence,  machinery,  railroad,  wagon-road,  or  other 
structure  shall  have  a  lien  upon  the  property  upon  which  they  bestowed  labor 
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or  furnished  material,  for  the  value  of  such  labor  done  and  material  furnished. 
Tills  lien  shall  not  be  affected  by  the  fact  that  no  money  is  due  or  to  become 
due  on  any  contract  made  by  the  owner  with  any  other  party." 

''1185.  The  land  upon  which  any  building,  improvement,  or  structure  is 
constructed,  together  with  a  convenient  space  about  the  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and  occupation  thereof,  to  be  deter- 
mined by  the  court  on  rendering  judgment,  is  also  subject  to  the  lien,  if  at 
the  commencement  of  the  work,  or  of  the  furnishing  of  the  materials  for  the 
same,  the  land  belonged  to  the  person  who  caused  said  building,  improve- 
ment, or  structure  to  be  constructed,  altered,  or  repaired;  but  if  such  person 
owned  less  than  a  fee-simple  esUte  in  such  land,  then  only  his  interest  therein 
is  subject  to  such  lien." 

It  is  contended  by  respondent  that  section  1183  gives  a  lien  to  ev- 
ery laborer  who  performs  labor  upon  any  mining  claim,  and  that  the 
words  "in  the  construction,  alteration,  or  repair"  relate  to  material 
to  be  used  in,  and  not  to  labor  to  be  performed  on,  "any  mining  claim, 
building,  wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence,  ma- 
chinery, railroad,  wagon-road,  or  other  structure.''  Adopting  this 
construction  of  the  language  the  section  would  read : 

"Mechanics,  artisans,  architects,  and  laborers  of  every  class  performing 
labor  upon  any  mining  claim,  etc.,  and  material-men  furnishing  material  to 
be  used  in  the  construction,  alteration,  or  repair  of  any  mining  claim,  etc., 
shall  have  a  lien  upon  the  property  upon  which  they  have  bestowed  labor  or 
furnished  materi^U. "  etc 

But,  while  this  view  of  the  legislative  intention  might  be  satisfac- 
tory to  the  plaintiff  herein,  it  would  not,  perhaps,  render  the  meaning 
of  the  section  of  the  Code  more  easy  of  comprehension.  Unless  min- 
ing claims  can  be  "constructed,  altered,  or  repaired,"  material  cannot 
be  used  in  their  construction,  alteration,  or  repair.  But  if  it  be  con- 
ceded that  one  who  works  upon  or  in  a  mining  claim  may  secure  a 
lien  for  the  value  of  his  labor  on  the  whole  claim,  the  court  below 
did  not  find  that  plaintiff  or  his  assignors  "bestowed  labor"  upon 
a  mining  claim.  A  "mining  claim,"  as  the  term  is  used  in  the  stat- 
utes of  the  United  States,  is  that  portion  of  a  vein  or  lode,  and  of  the 
adjoining  surface,  or  of  the  surface  and  subjacent  material,  to  which 
a  claimant  has  acquired  the  right  of  possession  by  virtue  of  a  com- 
pliance with  the  laws  of  the  United  States,  and  the  local  rules  and 
customs  of  miners.  Copp,  U.  S,  Min.  Dec.  136,  142;  Weeks,  Min. 
Lands,  118.  Independently  of  acts  of  congress  providing  a  mode  for 
the  acquisition  of  title  to  the  mineral  lands  of  the  United  States,  the 
term  "mining  claim"  has  always  been  applied  to  a  portion  of  such 
lands  to  which  the  right  of  exclusive  possession  and  enjoyment  by 
a  private  person  or  persons  has  been  asserted  by  actual  occupation, 
or  by  compliance  with  local  mining  laws,  or  rules,  usages,  or  customs. 

In  the  case  now  here  the  court  below  found  that  the  defendant  the 
Santa  Clara  Company  was  the  owner  of  two  tracts  of  land — one  being  a 
portion  of  the  Rancho  Los  Capitancillos,  and  consisting  of  1,109  67-100 
acres,  (the  title  whereto  was  derived  through  a  patent  from  the  United 
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States,)  and  the  other  containing  314  88-100  acres,  being  Pueblo  tract 
No.  2 — formerly  belonging  to  the  city  of  San  Jose.  The  court  also 
found  that  ''the  whole  of  said  land  is  commonly  known  as  the  Ouada- 
lupe  mine,**  and  then  proceeded  to  declare  a  lien  in  favor  of  plaintiff 
upon  both  tracts,  and  to  decree  that  the  1,424  55-100  acres  should  be 
sold  to  satisfy  it.  The  lands  directed  to  be  sold  were  not  a  ''mining 
claim,"  either  in  the  popular  sense  of  the  words,  or  as  the  term  has 
been  employed  in  judicial  decisions,  or  as  it  is  used  in  the  Code.  The 
Fremont  grant  is  not  a  "mining  claim,"  although  many  mines  have 
been  opened  within  its  boundaides,  and  the  owners  of  the  grant  may 
claim  such  mines  to  be  their  own.  The  right  of  the  defendant  the 
Santa  Clara  Company  to  a  portion  of  the  Rancho  Los  Capitancillos, 
or  to  a  portion  of  the  pueblo  lands  of  San  Jose,  and  to  extract  ores 
ther</from,  in  no  way  depended  upon  a  claim  to  the  possession  made 
in  recognition  of  and  in  conformity  to  local  rules  adopted  by  min- 
ers of  a  mining  district,  or  in  accordance  with  the  usages  or  customs 
of  a  locality.  The  defendant  derived  its  title,  as  would  seem,  from 
the  Mexican  or  Spanish  government  to  the  larger  tract;  certainly  so 
as  to  the  pueblo  land.  We  take  notice  that  no  patent,  based  upon 
"mining  claims,"  could  have  been  issued  under  any  act  of  congress 
for  the  whole,  or  for  1,109  acres,  of  the  Rancho  Los  Capitancillos. 
The  plaintiif  could  not  acquire  the  statutory  lien  upon  the  lands  of 
the  Santa  Clara  Company,  simply  because  the  statute  does  not  au- 
thorize it.  It  may  be  that  the  statute  is  not  sufficiently  comprehen- 
sive ;  indeed,  it  would,  perhapd,  be  difficult  to  say  why  one  class  of 
"material-men"  or  laborers  should  have  preference  over  another; 
why,  for  instance,  the  furnisher  of  seed,  or  the  plowman,  should  not 
have  a  lien  on  the  farm  of  him  to  whom  the  seed  is  supplied  or  for 
whom  the  plowing  is  done;  but  the  legislature  has  seen  fit  to  limit 
the  benefit  of  the  lien  to  particular  classes^  and  we  are  not  author- 
ized to  extend  it  to  others. 

S.  There  is  another  view  of  the  case  before  us  which  we  think  to 
be  correct,  and  which  requires  a  modification  of  the  judgment.  It  is 
admitted  that  the  instruments  executed  by  the  defendant  the  Santa 
Gara  Company  to  the  appellants,  and  constituting  liens  upon  the 
property  decreed  to  be  sold,  were  recorded  prior  to  the  time  when  any 
labor  was  done  by  plaintiff  or  his  assignors.  In  the  absence  of  any 
statutory  provision  as  to  record  or  notice,  the  appellants'  liens  would 
have  precedence,  in  accordance  with  the  maxim,  qui  prior  est  in  tem^ 
pore^potior  est  jure.  Section  1186  of  the  Code  of  Civil  Procedure  pro- 
vides : 

"The  liens  provided  for  in  this  chapter  are  preferred  to  any  lien,  mortgage, 
or  other  incumbrance  which  may  have  attached  subsequent  to  the  time  when 
the  building,  improvement,  or  structure  was  commenced,  work  done,  or  ma- 
terials were  commenced  to  be  furnished;  also  to  any  lien,  mortgage,  or  other 
incumbrance  of  which  the  lienholder  had  no  notice,  and  which  was  unre- 
corded at  the  time  the  building,  improvement,  or  structure  was  commenced, 
work  done,  or  the  materials  were  commenced  to  be  furnished." 
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There  can  be  no  doubt  that  the  effect  of  the  section  last  quoted,  as 
applied  to  the  facts  of  the  case  before  us,  is  to  give  priority  to  the 
liens  of  appellants;  or,  rather,  the  section  does  not  take  from  them 
their  priority,  since  their  liens  were  recorded.  Both  appellants  are 
to  be  treated  simply  as  incumbrancers.  The  fact  that  the  instrument 
made  to  one  is  a  deed  of  trust,  does  not  extend  the  interest  of  that 
one  in  the  eye  of  a  court  of  equity,  which  looks  beyond  the  form  to 
the  actual  nature  of  contracts.  It  is,  however,  insisted  by  counsel 
for  respondent  that  the  appellants  had  knowledge  that  he  or  his  as- 
signors, or  some  of  them,  were  working  in  a  mine  of  the  Santa  Clara 
Company,  and  failed  to  give  notice  that  they  would  not  be  responsi- 
ble for  the  labor,  and,  as  a  consequence,  lost  their  priority.  Section 
1192  of  the  Code  of  Civil  Procedure  reads:    ^... 

"Every  building  or  other  improvement  mentioned  in  section  one  thousand 
one  liundred  and  eighty-three  of  this  Code,  constructed  upon  any  lands  with 
the  knowledge  of  the  owner,  or  the  person  having  or  claiming  any  interest 
therein,  shall  be  held  to  have  been  constructed  at  the  instance  of  such  owner 
or  person  having  or  claiming  any  interest  therein,  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the  provisions  of 
this  chapter,  unless  such  owner  or  person  having  or  claiming  an  interest 
therein  shall,  within  three  days  after  he  shall  have  obtained  knowledge  of  the 
construction,  alteration^  or  repair,  or  the  intended  construction,  alteration, 
or  repair,  give  notice  that  he  will  not  be  responsible  for  the  same,  by  posting 
a  notice  in  writing  to  that  eifect  in  some  conspicuous  place  upon  said  land,  or 
upon  the  building  or  other  improvement  situated  thereon." 

The  language  of  the  section  last  recited,  which  treats  of  buildings 
and  improvements,  and  of  knowledge  of  the  construction,  etc.,  would 
hardly  cover  a  case  like  the  one  now  before  us.  But,  however  that 
may  be,  it  is  very  plain  the  "'owner  or  person  having  or  claiming  an 
interest"  in  the  lands  on  which  an  improvement  is  erected,  is  not  the 
person  referred  to  in  section  1186  as  having  a  *'lien,  mortgage,  or  in- 
cumbrance." The  rule  noscitur  a  sociis  is  clearly  applicable  to  the 
"person  having  an  interest"  of  section  1192.  The  section  provides  a 
mode  for  binding  the  "owner"  or  person  having  an  interest;  that  is, 
one  having  a  legal  estate  less  than  the  fee,  or  such  an  equity  as  may 
be  enforced  by  securing  a  transfer  of  a  legal  estate.  The  right  of 
mortgagees  and  incumbrancers,  with  reference  to  those  to  whom  the 
provisions  of  the  Code  concede  a  lien,  are  fixed  and  determined  by 
section  1186.  By  that  section  it  is  in  effect  provided  that  the  mort- 
gagee,  whose  mortgage  is  duly  recorded,  shall  have  precedence  of  any 
lien  arising  out  of  work  subsequently  done,  or  material  subsequently 
furnished.  It  is  certainly  remarkable,  if  it  had  been  the  intention  of 
the  Code-makers  that  the  recorded  mortgage,  thus  given  priority, 
might  be  deprived  of  its  priority  by  the  failure  of  the  mortgagee  to 
do  an  act  imposed  upon  him  by  the  subsequent  conduct  of  another, 
that  such  event  should  not  have  been  provided  for  in  the  section 
which  treats  of  the  relative  rights  of  the  laborer  or  material-man,  and 
other  lienholders,  mortgagees,  or  incumbrancers. 


Digitized  by 


Google 


Cal.]  WATT  9.  WBIOHT.  91 

But  it  is  well  settled  in  this  state  that  a  mortgage  is  merely  a  lien 
on,  and  passes  no  estate  or  interest  in,  the  mortgaged  premises,  ex- 
cept for  the  purposes  of  taxation.  McMiUan  v.  Richards^  9  Cal.  365 ; 
Dutton  y.  Warsctuiuer,  21  Cal.  609.  In  Mack  v.  Wetzlar,  89  Cal. 
256,  it  was  said  a  mortgagee  has  neither  yu«  in  re  noi  jus  ad  rem,  but 
a  mere  right  to  have  his  debt  paid  out  of  the  proceeds  of  a  sale  of 
the  mortgaged  property,  unless  it  should  be  otherwise  paid;  that  it 
is  a  right  which  will  pass  by  simple  assignment,  but  wUl  in  no  case 
pass  by  a  conveyance  of  the  land  alone.  It  is  manifest  that  one  hav- 
ing such  a  right  has  not  ''an  interest  in  the  lands"  on  which  a  build- 
ing or  improvement  may  be  constructed,  within  the  meaning  of  sec- 
tion 1192  of  the  Code  of  Civil  Procedure.  That  section  declares  no 
consequence  to  follow  upon  a  failure  by  a  person  having  or  claiming 
an  interest  in  the  lands,  who  has  obtained  knowledge  of  the  ''con- 
struction, alteration,  or  repair, "  and  who  fails  to  give  notice  that  he 
"will  not  be  responsible  for  the  same,"  except  that  the  interest  of 
such  person  "shall  be  subject  to  any  lien  filed  in  accordance  with 
the  provisions  of  this  chapter,"  and  eold  to  satisfy  the  same.  It 
seems  su£5ciently  plain  that  the  section  of  the  Code  refers  to  an  es- 
tate or  interest  in  land  which  may  be  sold  and  conveyed,  and  does 
not  provide  that  a  mere  lien  shall  become  "subject"  to  another  sub- 
sequent lien,  in  the  sense  that  the  later  lien  shall  acquire  precedence 
over  the  prior. 

As  the  questions  we  have  considered  arise  upon  the  findings  and 
decree,  it  is  not  necessary  to  determine  whether  we  have  jurisdiction 
of  the  appeal  from  the  order  denying  a  new  trial.  That  appeal  may 
be  dismissed.  The  appeal  from  the  order  denying  the  motion  for  a 
new  trial  is  dismissed.  The  judgment  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  the  court  below  to  modify  the  judgment 
in  accordance  with  the  views  hereinbefore  expressed. 

We  concur:     Eoss,  J.;  MoKee,  J.  \ 

M  Cal.  IDS  •"-""" 

Watt  and  others  v.  Wbioht  and  others.     (No.  8,474.) 
Filed  December  9, 1884. 

1.  Vbnub  of  Real  Aoxioire— Oonstitxttiokal  CoNBTnucTioN. 

The  provisions  of  the  California  Constitution  of  1879,  (aiticle  6,  f  5,)  requir- 
ing that  "all  actions  for  the  recovery  of  the  possession  of,  quieting  title  to, 
or  for  the  enforcement  of  liens  upon,  real  estate,  shall  be  commenced  in  the 
Gountj  in  which  the  real  estate,  or  any  part  thereof,  affected  by  such  action  is 
situated,"  is  not  retrospective  in  its  operation.  The  determination  of  an  action 
for  the  foreclosure  of  a  mortgage,  pending  in  the  disirict  court  of  the  city  and 
county  of  San  Francisco  at  the  time  of  adoption  of  such  constitution,  is,  t  here- 
fore,  in  the  jurisdiction  of  the  superior  court  of  such  city  and  county,  though 
the  land  affected  thereby  is  situated  in  another  county. 

2.  Parties— Misjoinder — Demurrer. 

In  an  action  to  foreclose  a  mortgage,  where  certain  persons,  made  defendants 
because  of  their  claim  to  some  right  or  interest  in  the  land  subsequent  to  the 
lien  created  by  the  mortgage,  demur  because  of  their  misjoinder,  the  overruling 
of  such  demurrer  by  the  court,  though  erroneous,  will  not  warrant  a  reversal, 
if  the  court  find  that  they  had  acquired  no  rights  in  the  mortgaged  premised. 
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3.  MoRTGAGa--roRBCLosuRE—LnnTATioNB— Absence   of  Mort<}agob  from 

IdTATB,  Effect  of. 

The  ruDniDg  of  the  statute  of  limitations  is  not  suspended,  as  to  creditors  of 
a  mortgagor,  by  his  absence  from  the  state,  if  such  creditors  had  obtained  at- 
tachment liens  on  the  premises  subsequent  to  the  mortgage* 

4.  Attachment— Levy  on  Unoccttfied  Land. 

To  create  an  attachment  lien  upon  unoccupied  real  estate,  the  officer  exe- 
cuting the  writ  must  post  upon  the  land  a  copy  of  the  description  of  the  land, 
in  connection  with  a  copy  of  the  writ  of  attachment,  and  of  the  notice  that  the 
land  has  been  attached. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco, 

J,  H.  Biidd  and  J.  M.  Rothschild,  for  appellants. 

Taylor  d  Haight  and  Jarboe  dt  Harrison,  for  respondents. 

MoEee,  J.  On  the  second  of  October,  1873,  the  defendant  Wright 
mortgaged  certain  real  property  situated  in  Fresno  county  to  secure 
payment  of  a  promissory  note  given  in  words  and  figures  as  follows : 

"San  Francisco,  October  2, 1873. 

"On  the  second  day  of  January,  1874,  witliout  grace,  for  value  received,  I 
promise  to  pay  to  Messrs.  Watt  &  McXjennan,  or  order,  at  tlieir  office  in 
the  city  of  San  Francisco,  the  sum  of  four  thousand  ($4,000)  dollars,  in 
United  States  gold  coin,  with  interest  at  the  rate  of  one  and  one-half  per  cent, 
per  month,  payable  quarterly  in  like  gold  coin.  The  interest,  if  not  paid  as 
it  becomes  due,  to  be  added  to  the  principal  and  become  a  part  thereof,  and 
betir  interest  at  the  same  rate. 

"This  note  is  secured  by  a  mortgage  of  even  date  herewith. 

[Signed]  "  J.  W.  A.  Wrigift." 

Watt  &  McLennan,  the  promisees  named  in  said  note,  were  a 
firm  of  which  Robert  Watt,  F.  P.  McLennan,  and  William  Watt  were 
members.  William  Watt  died  on  the  sixth  of  July,  1878.  His  will 
was  admitted  to  probate.  Eobert  Watt,  David  Watt,  and  Emily 
Watt  were  appointed  executors  and  executrix  thereof,  and  as  such 
they  qualified  and  entered  upon  the  discharge  of  their  duties.  On 
the  fifteenth  of  October,  1879,  they,  and  the  surviving  partners  of 
William  Watt,  deceased,  brought  the  action  in  hand  in  one  of  the 
late  district  courts  of  the  city  and  county  of  San  Francisco,  against 
the  mortgagor,  and  against  the  other  defendants  as  subsequent  and 
subordinate  lien  claimants  upon  the  mortgaged  premises,  to  foreclose 
the  mortgage.  In  the  action,  a  decree  foreclosing  the  mortgage,  and 
barring  the  subsequent  claims  of  liens  upon  the  mortgaged  premises, 
was  rendered  by  the  superior  court  of  the  city  and  county  of  San 
Francisco.  From  the  decree  all  the  defendants  to  the  action,  except 
Wright,  the  mortgagor,  appealed,  and  the  questions  raised  on  the 
appeal  by  the  assignment  of  errors  are  (1)  that  the  superior  court 
bad  no  jurisdiction  to  try  and  determine  the  action;  (2)  that  there 
was  a  misjoinder  of  parties  plaintiffs  to  the  action ;  (3)  that  the  cause 
of  action  stated  in  the  complaint  against  not  only  the  mortgagor,  but 
the  other  defendants,  as  subsequent  lien  claimants,  was  barred  by 
the  statute  of  limitations. 

1.  The  action  was  pending  in  the  district  court  when  the  constitu- 
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tion  of  1879  wont  into  effect.  The  constUution  abolished  the  district 
courts;  bat  it  provided,  by  section  3  of  article  22,  for  the  transfer  of 
all  proceedings  pending  therein  to  the  superior  courts,  and  gave  to 
these  courts  '*the  same  power  and  jurisdiction  over  those  proceedings 
as  if  they  had  been,  in  the  first  instance,  commenced,  filed,  or  lodged 
in  the  superior  court.  ^  At  the  same  time  the  constitution  required 
"that  all  actions  for  the  recovery  of  the  possession  of,  quieting  the 
title  to,  or  for  the  enforcement  of  liens  upon,  real  estate,  shall  be  com- 
menced  in  the  county  in  which  the  real  estate,  or  any  part  thereof 
affected  by  such  action  or  actions,  is  situated."  Section  5,  art.  6, 
Const.  And  it  is  contended  that,  as  the  mortgaged  premises  in  con- 
troversy were  situated  in  Fresno  county,  the  superior  court  of  the 
city  and  county  of  San  Francisco  acquired  no  jurisdiction  of  the  ac- 
tion. But,  as  we  held  in  Gurnee  v.  Superior  Courts  68  CaL  88,  that 
provision  of  the  constitution  was  only  prospective  in  its  operation ;  it 
therefore  did  not  apply  to  actions  which  were  commenced  according  to 
law  in  the  district  courts,  and  were  pending  there  when  the  constitution 
went  into  operation.  To  such  actions,  when  transferred  to  the  proper 
superior  court,  according  to  the  requirements  of  the  constitution,  the 
jurisdiction  of  the  superior  court  attached;  and  the  court  was  author- 
ized, in  the  exercise  of  the  jurisdiction  granted  to  it  over  such  actions, 
to  hear  and  decide  them  in  the  same  manner  and  to  the  same  extent 
as  it  would  actions  commenced  within  its  own  original  jurisdiction. 

2.  The  objection  that  there  is  a  misjoinder  of  parties  plaintiffs 
was  not  taken  by  Wright,  the  mortgagor, — as  to  him  the  complaint 
was  taken  as  confessed ;  but  Webster  and  Trahern,  who  were  made 
defendants  upon  the  ground  that  they  claimed  some  right  or  interest 
in  the  land  subsequent  to  the  lien  created  by  the  mortgage,  raised  the 
question  by  demurrer  and  answer.  Their  demurrer  was  overruled, 
and  as  to  them  the  cause  was  tried  upon  their  answer ;  and  as  the 
court  found  that  they  had  not  acquired  any  rights  by  statutory  levy 
or  judgment  lien  upon  the  mortgaged  premises,  the  error,  if  any,  in 
overruling  the  demurrer,  or  in  holding  that  there  was  no  misjoinder 
of  parties  plaintiffs,  was  error  without  injury. 

3.  The  mortgage  debt  matured  on  the  second  of  January,  1874, 
and  the  action  to  foreclose  the  mortgage  was  not  commenced  until 
the  fifteenth  of  October,  1879, — more  than  five  years  and  nine  months 
after  the  cause  of  action  accrued.  Meantime,  however,  as  the  plaintiff 
alleged,  and  the  court  found  as  fact,  Wright,  the  mortgagor,  on  sev- 
eral occasions,  temporarily  absented  himself  from  the  state.  These 
successive  temporary  absences  amounted  in  all  to  22  months,  during 
which  time  the  running  of  the  statute  of  limitations  upon  the  mort- 
gaged debt  was  suspended  as  to  the  mortgagor,  (section  351,  Code 
Civil  Proo. ;  Rogers  v.  Hatch,  44  Cal.  280,)  and  as  to  him  the  action 
was  not  barred.  But,  if  not  barred  as  to  the  mortgagor,  it  is  con- 
tended that  the  action  is  barred  as  against  the  other  defendants  be- 
cause the  absences  of  the  mortgagor  from  the  state  did  not  suspend 
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the  running  of  the  statnte  of  limitations  upon  the  mortgage  as  to 
them;  and,  as  they  had  aoqaired  rights  in  the  mortgaged  premises 
by  attachment  liens  subsequent  to  the  mortgage,  it  was  necessary  for 
the  mortgagees,  in  order  to  avoid  the  statute  of  limitations,  to  bring 
this  action  against  them,  as  subsequent  incumbrancers  or  lien  claim- 
ants, within  four  years  after  the  cause  of  action  accrued ;  for,  as  the 
statute  of  limitations  commenced  to  run  when  the  cause  of  action 
accrued,  its  running  was  not  suspended  by  any  disability  as  against 
those  who  were  always  within  the  process  of  the  court. 

The  contention  is  made  upon  the  authority  of  Wood  v.  GoodfeUow, 
43  Gal.  185.  That  was  a  case  in  which,  it  appeared,  three  mort- 
gages had  been  given  on  the  premises.  The  first  was  given  in  June, 
1860,  on  the  undivided  interest  of  GoodfeUow  in  the  premises;  the 
second,  in  October,  1860,  upon  the  entire  interests  in  the  premises  of 
GoodfeUow  and  the  other  joint  owners;  and  the  third  in  May,  1862, 
on  the  same  joint  interests.  About  six  months  after  the  execution  of 
the  last  mortgage,  GoodfeUow  left  the  state  and  never  returned. 
Foreclosures  of  the  last  two  mortgages  were  obtained  in  regular  pro- 
ceedings, to  which  the  first  mortgagee  was  not  made  a  party.  Under 
those  decrees  of  forclosure  the  mortgaged  premises  were  sold.  On 
the  twelfth  of  December,  1862,  the  purchaser  went  into  possession, 
and  on  the  thirtieth  of  March,  1864,  conveyed  the  premises  by  deed 
to  the  Keystone  Quartz  Mining  Company,  which  entered  into  posses- 
sion under  its  deed,  and  was  in  possession  on  the  eleventh  of  May, 
1864,  when  the  administrator  of  the  estate  of  the  first  mortgagee  (who 
had  died  on  the  fourth  of  March,  1868)  commenced  an  action  against 
the  company  and  GoodfeUow,  the  mortgagor,  to  foreclose  the  mort- 
gage. GoodfeUow  made  no  defense.  The  company  pleaded  the  stat- 
ute of  limitations.  And  as  the  company  had  been,  by  itself  and  its 
grantors,  in  the  actual  adverse  possession  of  the  mortgaged  premises, 
under  a  claim  of  right,  which  originated  in  the  judicial  proceedings 
upon  the  subsequent  mortgages,  for  more  than  five  years  before  the 
commencement  of  the  action,  and  more  than  seven  years  had  run  since 
the  cause  of  action  accrued  on  the  mortgage  debt,  the  lower  court  sus- 
tained the  plea  of  the  statute  of  limitations.  In  affirming  that  judg- 
ment the  late  supreme  court  said : 

"It  is  the  settled  doctrine  of  this  court  •  •  •  that  when  third  persons 
liave  subsequently  acquired  interests  in  the  mortgaged  property,  they  may  in- 
voke tlie  aid  of  the  statute,  as  against  the  mortgage,  even  though  the  moit- 
gagor,  as  between  himself  and  the  mortgagee,  may  have  waived  its  protection ; 
and  we  see  no  difference  in  principle  between  a  suspension  of  the  running 
of  the  statute  resulting  from  an  express  waiver,  and  one  caused  by  the  vol- 
untary act  of  the  mortgagor  in  absenting  himself  from  the  state." 

The  doctrine  thus  announced  is  made  to  rest  upon  the  reason  that 
interests  in  mortgaged  premises,  acquired  subsequently  to  the  mort- 
gage, constitute  property;  and  the  owners  thereof  stand  in  the  same 
relation  to  the  mortgage  upon  the  property  by  the  original  owner,  as 
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if  their  property  was  bound  as  collateral  security  for  the  payment  of 
the  mortgage  debt;  but  the  time  for  the  payment  of  the  debt  cannot 
be  extended  by  any  agreement  between  the  mortgagor  and  the  mort- 
gagee to  which  they  were  not  a  party,  nor  by  the  voluntary  act  of 
the  mortgagor  in  absenting  himself  from  the  state;  and  if  the  mort- 
gagee allows  the  time  of  the  statute  of  limitations  to  run  upon  the 
mortgage  debt,  their  property  cannot  be  taken  from  them  and  applied 
to  the  payment  of  the  debt,  which,  as  to  them,  is  barred  by  the  stat- 
ute. Assuming,  therefore,  that  the  appellants  here  acquired  the  mort^ 
gagor*s  equity  of  redemption,  by  the  judicial  proceedings  founded 
upon  the  levy  of  an  attachment,  on  the  fifth  of  August,  1876,  on  the 
mortgaged  premises,  it  follows, — as  the  cause  of  action  on  the  mort- 
gage debt  accrued  on  the  second  of  January,  1874,  and  the  action 
was  not  commenced  until  October  15,  1879, — more  than  five  years 
and  nine  months  having  run,  that,  under  the  rule  of  Wood  v.  GoodfeU 
low^  supra,  the  time  of  the  statute  had  run,  and  the  cause  of  action 
was  barred,  as  to  the  subsequent  lienholders,  notwithstanding  the  22 
months'  absence  from  the  state  had  suspended  the  running  of  the 
statute  of  limitations  as  to  the  mortgagor.  But  it  is  claimed  that  the 
appellants  were  not  subsequent  lienholders  upon  the  mortgaged  prem- 
ises, and  have  not  acquired  any  interests  in  them  subsequent  to  the 
plaintiff's  mortgage,  because,  while  it  is  true  they  commenced  an  ac- 
tion against  Wright,  the  mortgagor,  on  the  third  of  August,  1876,  in 
which  a  writ  of  attachment  was  issued,  which  came  to  the  hands  of 
the  sheriff  of  Fresno  county  to  be  executed  according  to  law,  he  did 
not,  in  law  or  fact,  levy  the  attachment  upon  the  mortgaged  prem- 
ises. And  the  court  finds:  "'The  said  sheriff  did  not,  at  any  time, 
attach  any  portion  of  the  real  estate  and  lands  described  in  the  said 
mortgage,  or  any  of  the  right,  title,  or  interest  of  the  defendant 
Wright  therein."  The  finding  is  founded  upon  the  return  of  the  of- 
ficer to  the  writ.  There  was,  therefore,  no  conflict  of  evidence  as  to 
the  fact.     The  return  is  as  follows : 

**  State  of  Calif omia.  County  of  Fresno — ss, : 

*'I  hereby  certify  that  I  received  the  annexed  writ  of  attachment  on  the  third 
day  of  August,  A.  D.  1876>  and  executed  the  same  on  the  fifth  day  of  August, 
A.  D.  1876,  by  attaching  all  the  right,  title,  and  interest  of  the  defendant 
J.  W.  A.  Wright  of,  in,  and  to  the  following  described  property,  to-wit:  All 
sec.  1,  T.  12  S.,  R.  17  E.,  639.48  acres;  and  all  W.  }  of  sec.  6,  T.  12  S.,  R.  18 
E.,  835.10  acres,  situate,  lying  and  being  in  the  county  of  Fresno,  state  of 
California,  by  posting  a  notice  and  a  copy  of  said  attachment  on  the  land 
described,  and  by  filing  in  the  office  of  the  county  recorder  of  the  county  of 
Fresno,  for  record,  a  copy  of  said  attachment,  and  a  notice  of  the  attachment, 
with  a  description  of  the  property  attached  annexed  to  said  copy  of  attach- 
ment, this  tenth  day  of  August,  1876. 

"J.  Scott  Ashman,  Sheriff, 

"By  A.  WiTTHOUSE,  Deputy  Sheriff." 

This  return  was  made  under  section  542,  Code  Civil  Proc,  which 
required  an  officer,  to  whom  a  writ  of  attachment  was.  4irected  and 
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delivered,  to  execute  the  same,  if  upon  real  property,  by  filing  with 
the  recorder  of  the  county  in  which  the  property  may  be  situated,  (1) 
a  copy  of  the  writ  of  attachment,  together  with  a  description  of  the 
property  attached;  and  (2)  a  notice  that  it  is  attached;  and  by  leav- 
ing with  the  occupant  of  the  land,  if  the  land  be  occupied,  similar 
copies  of  the  writ,  description  of  the  land,  and  notice  of  the  attach- 
ment ;  or,  if  the  land  be  not  occupied,  then  by  posting  similar  copies 
of  the  writ  of  attachment,  description  of  the  land  attached,  and  no- 
tice of  its  attachment,  in  a  conspicuous  place  on  the  land. 

Whether  the  land  in  controversy  was  occupied  or  not  does  not  ap- 
pear by  the  return;  but,  assuming  that  it  was  not  occupied,  the  re- 
turn does  not  show  that  the  officer  posted  "in  a  conspicuous  place  on 
the  land,"  or  at  all,  a  copy  of  the  description  of  the  land,  in  connection 
with  a  copy  of  the  writ  of  attachment  and  of  the  notice  that  the  land 
had  been  attached.  The  failure  of  the  officer  to  do  these  things  as 
required  by  law,  and  in  the  order  prescribed  by  law,  was  fatal  to  the 
validity  of  the  levy  by  attachmert,  (Sharp  v.  Baird,  43  Cal.  577;  Main 
V.  TappeneVy  Id.  206;)  and  the  performance  of  the  acts  done,  as  stated 
in  the  return  of  the  officer,  was  insufficient  to  create  a  statutory  lien 
by  attachment  upon  the  property.  Nor  was  there  any  lien  created  on 
the  property  by  the  docketing  of  the  judgment  rendered  in  the  attach- 
ment suit  on  the  sixteenth  of  August,  1879,  because  the  mortgagor 
had,  in  October,  1877,  conveyed  the  equity  of  redemption  in  the  mort- 
gaged premises,  and  all  his  right,  title,  and  interest  therein,  to  Robert 
Watt,  subject  to  the  mortgage.  As,  therefore,  there  was  neither  stat- 
utory levy  nor  judgment  lien,  the  appellants  acquired  no  title  to  the 
mortgaged  premises,  and  the  plaintiffs  were  entitled  to  the  decree  of 
foreclosure  against  them. 

There  is  no  error  in  the  record.    Judgment  and  order  affirmed. 

We  concur:    BosSi  J.;  McEinbtbt,  J. 


66  Cal.  318 

Tbubtt  v.  Adams.     (No.  9,102. 
Filed  December  11, 1884. 

1.  GnATTT — Description  op  Land  by  Genbral  Name. 

A  grant  of  land  within  well-known  boundaries,  and  known  by  a  general 
name,  and  so  designated,  passes  all  the  land  within  the  tract  so  named  or 
designated.  So,  where  a  tract  of  land  is  granted  by  metes  and  bonnds,  except- 
ing, however,  a  tract  so  known  and  designated  by  a  general  name,  such  ex- 
cepted tract  does  not  pass  by  the  grant. 

2.  Same — Doubtful  DESCRrprioN— Construction  of. 

Where  the  description  in  a  deed  is  doubtful,  the  court  will  read  and  inter- 
pret the  words  used  in  the  light  of  the  circumstances  and  position  of  the  con- 
tracting parties. 

3.  Same — Ues  Gbstji— Acts  and  Declabationb  op  Parties  as  Evidence. 

The  acts  and  declarations  of  the  parties  are  not  admissible  to  explain  the  de- 
scription in  the  conveyance,  when  the  location  of  the  premises  intended  to  l)e 
conveyed  can  be  ascertained  from  the  terms  of  the  instrument  of  conveyance ; 
but  where  such  terms  are  equivocal,  ambiguous,  or  insufficient,  such  acts  of 
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the  parties  while  in  interest  may  be  resorted  to,  In  order  to  ascertain  their  in- 
tention. 
4  Boundaries— Long  Acqujbsgenge. 

Proof  that  a  line  has  been  agreed  upon  between  parties,  either  expressly  or 
by  long  acquiescence,  as  the  dividing  line  between  their  tracts  of  land,  will  be 
regarded  as  establishing  such  line  as  a  boundary,  and  the  courts  will  not  dis- 
turb the  same. 

In  bank.    Appeal  from  the  superior  court  of  the  county  of  Ala- 
meda. 

L.  E.  Bulkeley,  for  appellant, 

H.  P,  Irving,  for  respondent, 

McEbb,  J.  This  was  an  action  to  recover  an  undivided  interest 
in  a  block  of  land  situate  within  the  city  of  Oakland,  and  embraced 
within  what  has  been  heretofore  known  as  the  **Encinal,  or  Ensinar, 
of  TemescaL"  To  the  original  owners  of  the  land  the  Encinal  of 
Temescal  was  well  known  as  a  tract  of  land  bounded  on  the  east  by 
the  estuary  of  8an  Antonio,  on  the  south  by  said  estuary  and  the 
bay  of  San  Francisco,  on  the  west  by  the  bay  of  San  Francisco,  and 
having  for  its  northern  boundary  a  straight  line  running  from  the 
estuary  of  San  Antonio  to  the  bay  of  San  Francisco ;  and,  as  known 
by  these  boundaries  and  that  name,  it  formed  part  of  the  Temescal 
ranch,  of  which,  it  is  admitted,  Vicente  Feralta  was,  in  the  years  1851 
and  1852,  the  owner  and  in  possession.  From  Peralta  the  plaintiff 
claims  to  have  acquired  title  to  the  premises  in  dispute  by,  through, 
and  under  a  deed  from  B.  P.  Hammond,  to  whom,  and  others,  Pe- 
ralta, on  the  third  day  of  August,  1853,  granted  a  portion  of  the 
Temescal  ranch  by  boundaries  which  would  have  included  the  Enci- 
nal of  Temescal;  but  in  the  descriptive  clause  of  the  grant  there  is 
the  following  exception,  viz.:  '^Excepting  therefrom  all  the  land 
comprehended  in  the  Encinal  of  Temescal  sold  on  the  thirteenth  of 
March,  1852,  to  John  Oaperton  and  others." 

It  is  well  settled  that  the  grant  of  a  tract  of  land,  with  well-known 
l)Oundaries,  designated  and  known  by  a  general  name,  passes  all  the 
land  within  the  tract  so  named  or  designated ;  and,  upon  tne  same  prin- 
ciple, where,  in  the  grant  of  a  tract  of  land  by  metes  and  bounds,  there 
is  excepted  therefrom  a  portion  of  the  tract  with  well-known  bounda- 
ries, designated  by  a  general  name  by  which  it  is  known,  the  tract  so 
designated  does  not  pass  by  the  grant.  It  would  therefore  seem  that 
Peralta,  by  his  grant  to  Hammond,  intended  to,  and  did,  in  fact,  ex- 
cept from  the  operation  of  the  grant  the  entire  Encinal,  either  for 
those  to  whom  he  declared  he  had  previously  sold  it,  or  for  himself; 
and,  whether  for  them  or  himself,  no  part  of  the  land  "comprehended 
in  the  Encinal"  passed  to  Hammond.  So  that  the  plaintiff,  who 
claims  only  as  the  grantee  of  Hammond,  acquired  whatever  right  Ham- 
mond had  to  land  outside  the  Encinal  tract;  and  as  it  is  only  by  vir- 
tue of  that  right  that  she  claimed  title  to  the  land  in  controversy,  it 
was  incumbent  on  her,  in  order  to  recover,  to  show  that  the  land  was 
not  a  part  of  the  Encinal  tract.  City  of  San  Jose  v.  Uridias,  37  Cal 
v.6p,no.l — 7 
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339.  She,  however,  admitted  it  was  within  the  Encinal,  and  there- 
fore within  the  exception  in  her  grantor's  deed,  if  the  description  in 
the  deed  embraces  the  EncinaL  Bat  the  plaintiff's  contention  is  that 
Peralta  sold  to  Gaperton  and  others  only  a  portion  of  the  Encinal, 
and  that  the  land  in  controversy,  although  within  the  Encinal,  was 
without  the  portion  of  it  which  Peralta  sold,  and  therefore  not  within 
the  exception  of  the  Hammond  deed.  The  court  below,  however,  found 
as  a  fact  that  on  the  thirteenth  of  March,  1852,  Peralta  sold  and  con- 
veyed the  whole  of  the  Encinal  to  Gaperton  and  others.  This  find- 
ing is  challenged  as  contrary  to  the  evidence  in  the  case.  The  evi- 
dence  upon  which  the  finding  rests  consisted  of  the  contract  of  sale 
between  the  original  parties,  of  date  the  thirteenth  of  October,  1851, 
and  of  the  deed  executed  and  delivered  on  the  thirteenth  of  March, 
1852,  in  fulfillment  of  the  contract,  and  of  parol  testimony  of  the  acts 
and  conduct  of  the  vendor  and  grantor  and  the  vendees  and  grantees 
under  the  contract  and  deed,  in  connection  with  their  claim  or  own- 
ership and  use  of  the  Encinal.  The  contract  and  deed  are  both  in 
the  Spanish  language.  The  deed,  after  reciting  the  fact  that  it  was 
executed  in  fulfillment  of  the  contract,  designates  the  land  conveyed 
as  "  Una  porcicn  del  terreno  llamada  El  Encinal  descrito  en  dicho  con^ 
trato;*'  that  is  to  say,  in  English :  A  portion  of  my  land  called  '*£n- 
sinar,"  which  is  described  in  said  contract.  The  contract  describes 
the  land  thus :  '*£/a  parte  de  mi  rancho  llamada  Ensinar  comprendida 
desde  la  punta  de  la  primera  laguna  que  esta  cerca  de  la  easa  de  Valdes^ 
linea  recta,  a  la  orilla  y  punta  primera  del  canal  donde  estan  los  ale^ 
manes  acttuUmente;  esto  es  todo  el  terreno  desde  esta  linea  al  sur  y  donde 
quedan  plantados  hoy  mismo  dos  esta^as;**  that  is  to  say,  in  English: 
The  portion  of  my  ranch  called  Ensinar,  which  is  comprised  from  the 
point  of  the  first  lake,  which  is  near  the  house  of  Yaldes,  in  a  direct 
line  to  the  edge  and  first  point  of  the  canal  where  the  Germans  act- 
ually are;  that  is,  all  the  land  from  this  line — ''al  sur'* — to  the  south, 
and  up  to  where  are  planted  this  day  two  stakes. 

The  first  expression  in  this  description  shows  that  on  that  occa- 
sion Peralta  sold  that  part  of  his  ranch  known  by  the  name  of  '*En- 
sinar,"  and  situated  to  the  south  of  a  line  which  he  undertook  to  lo- 
cate. For  that  purpose,  as  it  was  a  peninsular  tract  of  land,  well 
known  by  the  name  by  which  he  designated  it,  bounded  on  the  south* 
east  by  the  waters  of  the  estuary  of  San  Antoinio,  on  the  south  by 
the  waters  of  the  same  estuary,  and  on  the  west  by  the  bay  of  San 
Francisco,  it  was  only  necessary  to  describe  the  line  on  the  north 
extending  from  the  estuary  on  the  east  to  the  bay  on  the  west,  which 
separated  the  Encinal  from  the  main  land  of  the  ranch*  For  that 
purpose  the  vendor  used  the  natural  objects  of  a  lake  near  the  house 
of  Yaldes  to  the  east,  and  a  canal  to  the  west,  near  where  some  Ger- 
mans were  located.  The  idiomatic  forms  of  expression  used  by  Pe- 
ralta in  describing  that  line  on  the  north  and  the  land  which  he  sold 
to  the  south  of  it,  are  not  free  from  ambiguity.    It  is  doubtful  whether 
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by  them  he  intended  to  sell  merely  the  land  directly  to  the  south  of 
a  straight  line  produced  west  from  the  point  of  the  lake,  near  the 
house  of  Yaldes,  to  a  point  where  it  touched  the  slough,  near  the 
house  of  the  Germans,  or  all  the  land  to  the  south  of  such  a  line  and 
from  the  west  stake  across  the  salt  marsh  to  the  waters  of  the  bay, 
and  from  the  east  stake  across  any  intervening  marsh  lands  between 
it  and  the  estuary;  and  as  the  language  of  the  contract  is  doubtful, 
we  must  construe  it  so  as  to  ascertain  the  intention  of  the  parties  to 
the  contract,  for  that  is  the  object  of  all  the  rules  of  construction.  In 
trying  to  ascertain  that  intention  it  is  the  duty  of  a  court  to  assume, 
as  nearly  as  possible,  the  position  of  the  contracting  parties,  and  to 
question  the  circumstances  of  the  transaction  between  them,  and  then 
to  read  and  interpret  the  words  which  they  used  in  the  light  of  those 
circumstances. 

Now,  the  evidence  shows  that  the  subject-matter  of  negotiations 
between  the  contracting  parties  was  the  peninsular  tract  of  land  called 
the  "Encinal,"  or  "Oak  Grove  of  Temescal."  The  owner  and  the 
proposed  vendee  rode  around  it  preliminarily  to  its  purchase,  and 
the  former  pointed  oat  to  the  latter  the  locality  of  the  line  on  the 
north  which  divided  the  peninsular  from  the  main-land ;  and  that  was 
understood  by  both  parties  to  be  a  line  from  the  head-waters  of  the 
estuary  on  the  east  extended  west  to  the  waters  of  the  bay  of  San 
Francisco,  With  that  understanding  a  line  was  to  be  drawn  across 
the  solid  ground  of  the  neck  of  the  peninsula,  in  connection  with  and 
from  the  first  point  of  the  lake,  near  the  house  of  Yaldes,  on  the  east, 
and  to  the  first  point  of  the  tide  slough  on  the  west,  and  two  stakes 
were  to  be  planted  where  the  line  intersected  the  salt  marsh  on  either 
side  to  the  west  and  east.  One  stake  was  planted  at  the  point  where 
the  line  intersected  the  salt  marsh  on  the  west.  From  that  point 
the  salt  marsh  extended  west  29.50  chains  to  the  bay;  the  other  was 
planted  at  the  point  of  the  lake  to  the  east,  between  which  and  the 
waters  of  the  estuary  there  was  a  distance  of  about  1,400  feet  with 
intervening  parcels  of  salt  marsh.  When  the  stakes  were  driven  the 
vendor  delared  he  sold  all  the  land  to  the  south  of  the  line  from  the 
lake  to  the  canal,  and  where  were  planted  the  two  stakes.  To  the 
south  lay  the  Encinal  bounded  on  its  three  sides  by  the  waters  of  the 
estuary  on  the  south-east,  by  the  same  waters  on  the  south,  and  by 
the  waters  of  the  bay  of  San  Francisco  on  the  south-west.  Was  not 
that  the  land  which  was  sold? 

It  is  observable  that  no  attempt  was  made  to  describe  any  of  the 
boundaries  of  the  Encinal  except  the  boundary  line  on  the  north; 
and  as  the  Encinal  was  a  peninsular  tract  of  land,  the  terms  used  to 
represent  this  land  must  have  been  intended  to  mark  the  neck  of  the 
peninsula.  From  this  neck  no  lines  were  drawn  or  called  for,  run- 
ning directly  south  from  the  natural  objects  of  the  lake  and  the  canal, 
or  from  the  stakes  to  the  southern  boundary;  and  no  terms  were  used 
from  which  it  could  be  inferred  that  the  vendor  and  grantoi-  intended 
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to  limit  the  land  sold  to  a  specifio  portion  of  the  EncinaL  On  the 
contrp.ry,  the  expression  used  is,  ''all  the  land  to  the  south  of  the  line 
drawn  from  the  lake  to  the  esLnsl^and  where  two  stakes  are  planted/' 
Evidently  these  words  are  not  used  definitely  with  the  directions  of 
the  compass;  they  must  therefore  be  construed  as  referring  to  the 
whole  of  the  land  within  the  natural  boundaries  of  the  Encinal^ 
whether  it  lay  to  the  south-east,  the  south,  or  the  south-west  of  the 
established  line  to  the  north.  And  this  construction  coincides  with 
the  construction  given  to  the  instruments  by  the  acts  and  conduct  of 
Feralta  and  his  grantees,  under  both  the  Gaperton  and  Hammond 
deeds,  and  the  manner  in  which  those  parties  exercised  their  respect- 
ive rights  under  their  deeds  for  nearly  a  quarter  of  a  century*  Dur- 
ing that  time  all  parties  claiming  under  those  deeds  have  acquiesced 
in  the  location  of  the  north  line  from  the  estuary  by  the  first  point  of 
the  lake  to  the  first  point  of  the  canal,  and  on  through  the  salt  marsh 
to  the  bay,  as  the  true  division  line  between  the  Encinal  and  the  Te- 
mescal  ranch. 

It  is  objected  that  parol  evidence  was  not  admissible  to  prove  ac- 
quiescence in  the  establishment  of  that  as  the  north  line,  or  the  acts 
and  declarations  of  the  parties  to  the  contract  and  deed  as  to  their 
understanding  of  the  description  of  any  of  the  boundaries  of  the  land. 
Undoubtedly,  where  the  location  of  premises  intended  to  be  conveyed 
can  be  ascertained  from  the  terms  used  in  the  instrument  of  convey- 
ance, neither  the  acts  nor  declarations  of  the  parties  are  admissible 
to  show  their  understanding  of  the  description  contained  in  the  con- 
veyance; but  where  the  terms  used  to  describe  the  premises  meant  to 
be  conveyed  are  equivocal,  ambiguous,  or  insufficient,  the  subsequent 
acts  of  the  parties,  while  in  interest,  showing  the  practical  construc- 
tion put  upon  the. terms  of  description  by  them,  may  be  resorted  to 
for  the  purpose  of  ascertaining  their  intention.  Mulford  v.  Le  Franc, 
26  Gal.  88.  In  Stone  y.  Clark,  1  Meto.  378,  the  rule  is  thus  stated-: 
"When  the  construction  of  a  deed  is  doubtful,  great  weight  is  to  be 
given  to  the  construction  put  upon  it  by  the  parties,  especially  in 
doubtful  questions  of  boundaries  which  must  be  presumed  within  their 
knowledge."  And  where  it  is  proved  that  a  line  has  been  agreed  upon, 
either  expressly  or  by  long  acquiescence,  as  the  dividing  line  between 
two  tracts  of  land,  courts  will  not  disturb  the  line.  McCormick  v. 
Barnum,  10  Wend.  104;  Sneed  v.  Oshorn,  25  Gal.  619. 

The  findings  of  the  court  below  were  sustained  by  the  evidence; 
and,  as  no  prejudicial  errors  appear  in  the  record,  the  judgment  and 
order  are  affirmed. 

We  concur:     Myrick,  J.;  Sharpstein,  J.;  Thornton,  J. 

I  concur  in  the  judgment :     McKinstry,  J. 

Eoss,  J.  I  concur  in  the  judgment  upon  the  ground  that  the  block 
of  land  in  controversy  is  included  within  the  tract  of  land  sold  l/y 
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Feralta,  on  the  thirteenth  of  March,  1852,  to  John  Caperton  and 
others,  and  therefore  falls  within  the  exception  contained  in  the  deed 
under  which  the  plaintiff  claims. 


2  Cal.  Unrep.  417 

Marshall  v.  Livbrmorb  Spring  Water  Co.     (Nos.  8,736,  8,737.) 
Filed  December  11, 1884. 

1.  Real  Estate— AoREETiiBNT  fob  Lien  must  be  in  Writdtg— Pleading. 

Ad  agreement  to  create  a  lien  on  real  estate  will  be  void  unless  made  in 
writing,  sabscribed  by  the  party  to  be  charged.  It  is  not  necessary  to  allege, 
in  an  action  to  enforce  such  lien,  that  the  agreement  was  in  writing. 

2.  Hortoaoe — FoRBciiOsuKE  Decree. 

A  foreclosure  decree  must  not  direct  a  sale  of  a  greater  interest  than  that 
mortgaged;  it  cannot  embrace  property  of  the  mortgagor  acquired  subse- 
quently to  the  execution  of  the  mortgaga 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Alameda. 

M.  Mullany  and  Joseph  Leggett^  for  appellants. 

A.  N,  Drown  and  Jas.  Wheeler,  for  respondents. 

Eoss,  J.  These  appeals  were  submitted  together,  and  will  be  so 
considered.  Both  are  taken  from  a  decree  of  foreclosure  and  sale, 
and  from  an  order  refusing  a  new  trial  of  the  action, — one  being 
brought  by  the  defendant  and  the  other  by  the  intervener.  Accord- 
ing to  the  averments  of  the  complaint  in  intervention,  the  liens 
claimed  by  the  intervener  grew  out  of  contract.  The  agreements  out 
of  which  they  are  alleged  to  have  arisen  are  not  in  the  pleading  ex- 
pressly stated  to  have  been  in  writing,  nor  was  that  necessary.  But 
if  by  statute  they  were  required  to  be  in  writing,  the  intervenor  was 
bound  to  prove  them  by  the  production  of  the  writings  or  other  com- 
petent evidence;  issue  having  been  taken  on  the  making  of  such 
agreements.  Vassault  v.  Edwards,  43  Cal.  463.  By  section  1971 
of  the  Code  of  Civil  Procedure  it  is  provided: 

"^o  estate  or  interest  in  real  property  other  than  for  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  it,  or  in  any 
manner  relating  thereto,  can  be  created,  granted,  assigned,  surrendered,  or 
declared  otherwise  than  by  operation  of  law,  or  a  conveyance  or  other  instru- 
ment in  writing,  subscribed  by  the  party  creating,  granting,  assigning,  sur- 
rendering, or  declaring  the  same,  or  by  his  lawful  agent  thereto  authorized  by 
writing." 

And  sections  2922  and  2924  of  the  Civil  Code  read ; 

"2922.  A  mortgage  can  be  created,  renewed,  or  extended  only  by  writing, 
executed  with  the  formalities  required  in  the  case  of  a  grant  of  real  property." 

"2924.  Every  transfer  of  an  interest  in  property,  other  than  in  trust,  made 
only  as  a  security  for  the  performance  of  another  act,  is  to  be  deemed  a  mort- 
gage, except  when,  in  the  case  of  personal  property,  it  is  accompanied  by  actual 
change  of  possession,  in  which  case  it  is  deemed  a  pledge." 

At  the  trial  the  intervenor  admitted  that  the  alleged  agreements 
were  not  in  writing,  but  were  entirely  verbal.     They  were  therefore 
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void  under  the  provisions  of  the  statute,  and,  being  void,  the  court  be* 
low  rightly  found  that  they  were  not  made.  Porter  v.  MtUler,  53  Gal. 
677,  But  in  one  respect  the  decree  appealed  from  is  erroneous.  It 
directs  the  sale  of  a  greater  interest  than  the  defendant  mortgaged. 
By  this  we  must  not  be  understood  as  saying  that  the  plaintiff  should 
not,  in  his  complaint,  have  more  specihcaUy  described  the  property 
mortgaged.  On  the  contrary,  whenever  there  is  uncertainty  in  the 
description  of  the  mortgaged  property  the  action  foreclosing  the  mort- 
gage is  the  proper  place  in  which  to  put  an  end  to  the  uncertainty,  if 
it  can  be  done.  Crosby  v.  Dowd,  61  Gal.  557.  But»  of  course,  the 
decree  cannot  embrace  property  not  included  in  the  mortgage.  Here 
the  defendant  mortgaged — First,  ''all  of  its  interest,  claim,  demand, 
and  property  of,  in,  and  to  the  waters  of  the  creek  known  as  Mocho, 
and  all  easements,  rights  of  way,  dams,  ditches,  reservoirs,  pipes, 
flumes,  gates,  faucets,  connections,  and  appurtenances  used  in  ap- 
propriating said  water,  or  in  conducting  the  same  to  said  town  of  Liv« 
ermore  or  elsewhere;"  second,  ''and  also  all  the  water,  water-rights, 
pipes,  flumes,  lands,  rights  of  way,  and  property  of  every  description 
now  owned  or  used  (that  is  to  say,  at  the  time  of  the  execution  of  the 
mortgage  owned  or  used)  by  said  mortgagor  in,  belonging  to,  or  in 
connection  with,  its  water-works  in  the  town  of  Livermore,  in  said 
Alameda  county,  and  in  or  in  connection  with  or  belonging  to  the  Las 
Focitas  springs  and  creek,  in  said  Murray  township;"  third,  "and 
also  all  the  lands  and  improvements  which  said  mortgagor  ttow  (that 
is  to  say,  at  the  time  of  the  execution  of  the  mortgage)  owns  on  the 
elevated  ground  around  or  in  close  proximity  to  its  reservoirs  used  in 
appropriating  said  waters  of  Las  Focitas  springs  and  creek." 

In  making  its  decree  the  court  below  properly  limited  the  sale  it 
directed  to  be  made  of  the  property  thirdly  described  in  the  mortgage, 
to  such  of  said  property  as  the  mortgagor  owned  at  the  time  of  the 
execution  of  the  mortgage;  but,  with  respect  to  the  property  ^econcfZ^ 
described  in  the  mortgage,  the  court  decreed  a  sale  of  "all  the  waters, 
water-rights,  pipes,  f.umes,  lands,  rights  of  way,  and  property  of  every 
description  at  the  date  of  said  mortgage,  or  since,  owned  or  used  by 
the  mortgagor  in,  belonging  to,  or  in  connection  with,  its  said  water- 
works in  the  town  of  Livermore,  in  said  Alameda  county,  and  in  or 
in  connection  with  or  belonging  to  Las  Focitas  creek  and  springs,  in 
said  Murray  township."  In  directing  a  sale  of  such  property,  coming 
within  the  last  above  description,  as  the  mortgagor  acquired  since  the 
execution  of  the  mortgage,  the  court  manifestly  went  beyond  the 
limits  of  the  mortgage.  In  that  respect  the  decree  may,  and  it  is 
claimed  by  appellants  that  in  fact  it  does,  include  property  acquired 
by  the  defendant  subsequent  to  the  mortgage,  and  which  does  not 
fall  within  either  of  the  descriptions  firstly  and  thirdly  given  in  the 
mortgage.  If  we  could  see  clearly  that  the  rights  of  the  respective 
parties  could  be  protected  by  simply  directing  a  modification  of  the 
decree  to  accord  with  the  views  above  expressed,  we  would  remand 


Digitized  by 


Google 


Cal.]  SX  Pi.RTE  HBLBING.  108 

the  cause  for  that  purpose ;  but,  as  the  case  is  presented,  we  are  of 
opinion  that  the  safest  way  is  to  direct  a  new  trial. 
Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

I  concur :   MoEinstrt,  J. 

I  concur  in  the  judgment:     McEbe,  J. 


06  CaL  282 

Brady  v.  Page.     (No.  8,368.) 
Filed  December  15, 1884. 

1.  JuDOMEKT  Roll— What  Part  of. 

An  order  appointing  a  guardian  ad  litem  for  a  minor  defendant,  constitutes 
no  part  of  the  Judgment  roll. 

2.  RbCORD  DI8CL0SU7G  HO  ErROR— JUDGUBNT  AFFIRMED. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Jos.  M.  Nongues,  for  appellant. 

C.  H.  Parker,  for  respondent. 

By  the  Court.  The  order  of  December  21, 1877,  purporting  to  ap- 
point a  guardian  ad  litem  for  the  minor  defendant^  constitutes  no  part 
of  the  judgment  roll.  Emeric  v.  Alvarado,  2  Pao.  Bep.  418.  As  the 
judgment  roll  discloses  no  error,  and  the  appeal  is  from  the  judgment 
on  the  roll  alone^  the  judgment  is  affirmed. 


Bradt  v.  Pagb.     (No.  8,369.) 

Filed  December  16, 1884. 
JuDOscENT  Affirmed. 

On  authority  of  Brady  v.  Page,  No.  8,368,  tupra^  JudgmcDt  afSnncd. 

In  bank.  Appeal  from  the  superior  court  of  the  city  and  county 
of  San  Francisco. 

Jos,  M.  NongueSy  for  appellant. 

C  H.  Parker y  for  respondent. 

By  the  Coubt.  On  the  authority  of  Brady  v.  Page^  No.  8,688, 
iupra,  judRment  affirmed.     ^ 


M  Cal.  315 

Ex  parte  Hblbino.     (No.  20,025.> 

Filed  December  11, 1884. 

CoiiPLAnqT— Misdemeanor— Fraudulently  Tapping  Watbr-Maik. 

Where  a  statute  provides  that  it  shall  be  a  misdemeanor  for  an^  person  to 
connect  "  any  pipe,  tube,  or  other  instrument "  with  any  water-mam  or  pipe, 
for  the  purpose  of  fraudulently  taking  water  therefrom,  and  without  the  knowl- 
edge of  the  owner,  a  complaint  alleging  a  connection  for  such  purpose,  with- 
out charging  that  the  connection  was  made  by  means  of  a  '*  pipe,  tube,  or  in- 
strument," substantially  follows  the  statute,  and  is  sulflcient. 

Department  1.     Petition  for  discharge  on  habeas  corpus. 
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R.  Percy  Wright,  for  petitioner. 

Bt  the  Court.  The  complaint  in  the  police  court  charged  the  of- 
fense created  by  section  499  of  the  Penal  Code.     That  section  reads : 

"Every  person  who,  with  intent  to  injure  or  defraud,  connects,  or  causes 
to  be  connected,  any  pipe,  tube,  or  other  instrument  with  any  main,  service- 
pipe,  or  other  pipe,  or  conduit  or  flume,  for  conducting  water,  for  the  purpose 
of  taking  water  from  such  main,  service-pipe,  conduit,  or  flume,  witliout  the 
knowledge  of  the  owner  thereof,  and  with  intent  to  evade  payment  therefor, 
is  guilty  of  a  misdemeanor. " 

The  complaint  avers  that  Louis  Helbing,  "with  intent  to  injure  and 
defraud,  etc.,  without  the  knowledge  of  the  owners,  and  with  intent 
to  evade  payment  for  the  water  taken  thereby,  made  connections,  and 
maintained  the  same,  with  certain  mains  and  service-pipes  of  the 
said  Spring  Valley  Water-works  for  the  purpose  of  taking  water 
therefrom  for  the  supply  of  certain  tanks  and  water-works  kept  and 
maintained  by  said  Helbing,"  etc.  The  words  "without  the  knowl- 
edge of  the  owners"  apply  to  all  that  follows,  including  the  averments 
as  to  the  taking  of  the  water,  and  the  intent.  The  complaint  does 
not  in  terms  charge  that  the  connection  was  made  by  means  of  a  pipe 
or  a  tube  or  instrument.  If  it  had  averred  that  the  defendant  con- 
nected an  "instrument"  for  the  purpose  of  taking  water,  it  would  be 
good.  It  avers  a  connection  for  that  purpose,  and  such  connection, 
if  made  at  all,  could  be  made  only  by  means  of  some  instrument.  It 
is  said  a  connection  (for  the  purpose  named)  might  be  made  without, 
in  fact,  any  water  being  taken;  but  so  might  an  instrument  fail  of  its 
purpose.  A  complaint  following  the  statute  is  admittedly  sufficient. 
Here  the  statute  was  substantially  followed.  The  petitioner  is  re- 
manded. 


M  Cal.  228 

Salisbuby  and  another  r.  Shiblbt.     (No.  8,337.) 
Filed  December  13, 1884. 

1.  AcTiow  ok  JomT  Lease— Pahties,  Joinder  of. 

Where  an  action  is  brought,  after  the  death  of  a  married  woman,  on  a  loml 
leaRe,  executed  by  her  in  her  own  right,  and  also  for  a  minor,  as  his  guardian, 
and  bv  her  husband,  such  husband  is  a  proper  party  as  the  surviving  lessor  of 
his  wife,  and  such  minor,  having  attained  his  majority,  is  also  a  proper  party 
as  successor  of  his  deceased  guardian,  and  such  parties  are  not  improperly 
joined. 

2.  Assignment  of  Lease— Privitt  of  Estate. 

The  assignment  of  the  term  by  a  Itssee  to  a  third  person  creates  a  privity 
between  such  third  person,  and  the  lessors,  on  the  acceptance  of  the  leasehold 
estate  by  such  third  person. 

3.  Same- Covenants  Kunnino  with  the  Land— Liabh-ity. 

Covenants  to  pay  taxes  and  rent  run  with  the  land,  and  an  action  therefor  is 
properly  brought  against  the  assignee  of  the  lessee,  who  is  liable  by  virtue  of 
privity  of  estate. 

4.  Assessment  Roll— Idle  KEciTAjiS— Effect  of. 

A  recital  in  the  assessment  book,  under  the  head  *<  Description  of  Property,'* 
that  the  property  is  **  assessed  to  parties  listed,  and  to  all  owners  and  claim- 
ants known  andunknown,"  is  an  idle  recital,  and  does  not  vitiate  the  assess- 
ment. 
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6.  Same—Use  of  Abbbettation. 

The  use  of  the  abbreviation  **  Dolls."  for  dollars,  in  the  valuation  of  prop- 
erty on  an  assessment  list,  is  sufficient,  and  the  assessment  is  not  vitiated 
thereby. 

6.  Cebtaik  Covenants  in  Lease  construed. 

7.  Supreme  Coukt— Jurisdiction  of — Law  and  Fact. 

The  supreme  court  cannot  presume  matters  not  in  the  findings,  as  this  Is  find- 
ing facts,  and  converts  such  court  into  one  of  original  jurisdiction,  in  direct 
violation  of  law. 

Department  3.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Clement,  Osment  dt  Clement,  for  appellants. 

Daniel  Rodgers^  for  respondents. 

Thornton,  J.  The  complaint  did  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  defendant.  The  liability  of  defendant 
arose  out  of  the  breach  of  the  covenants  of  a  lease  executed  by  Mary 
Ann  Frances  Salisbury  for  herself,  and  as  trustee  and  guardian  of 
plaintiff  Joseph  Hicks,  and  by  Jotham  Salisbury,  to  one  William 
Shields,  and  by  Shields  assigned  to  the  defendant.  The  term  of  the 
lease  was  for  ten  years  and  six  months,  commencing  on  the  first  day 
of  March,  1859,  and  ending  on  the  first  day  of  September,  1869.  Tiie 
breach  assigned  was  for  non-payment  of  taxes  by  the  defendant, 
assessed  during  the  last  six  months  of  the  term,  in  consequence  of 
which  the  plaintiffs  were  compelled  to  pay  them.  The  foregoing  mat- 
ters are  averred  in  the  complaint,  and  it  is  also  averred  that  the 
plaintiff  Joseph  Hicks,  ward  of  Mary  Ann  Frances  Salisbury,  became 
of  the  age  of  21  years  on  the  twenty-second  of  November,  1870,  and 
that  his  guardian  above  mentioned  died  on  the  twenty-sixth  of  No- 
vember, 1869. 

It  is  further  alleged  that  Shields  entered  into  possession  of  the  de- 
mised premises,  and  afterwards  assigned  the  lease  to  the  defendant, 
who  immediately  entered  into  possession  of  the  premises  and  remained 
in  possession  thereof  during  the  remainder  of  the  term,  and  that  dur- 
ing all  the  times  mentioned  in  the  complaint  the  plaintiffs  were  own- 
ers of  the  premises  aforesaid,  and  tenants  in  common  thereof.  This 
action  was  commenced  in  December,  1870* 

It  is  urged  on  demurrer  that  plaintiffs  are  improperly  joined.  We 
are  of  opinion  that  this  proposition  cannot  be  upheld.  The  lease  was 
executed  by  Mary  Ann  Frances  Salisbury  for  herself  and  as  guardian 
of  Joseph  Hicks,  and  also  by  Jothaln  Salisbury.  It  was  Bk  joint 
lease.  Mary  Ann  Salisbury  having  died,  Jotham  Salisbury  is  a 
proper  party  plaintiff  as  surviving  lessor,  (see  Pom.  Hem.  etc.,  §§^ 
188  and  226,  and  cases  cited  in  notes,)  and  as  such  can  maintain 
this  action.  Under  such  circumstances  no,  right  of  action  passes  to 
the  executor  or  administrator  of  the  deceased  lessor,  Joseph  Hicks, 
the  ward,  having  attained  his  majority  before  the  suit  was  brought, 
could  maintain  an  action  for  the  breach  pi  any  covenant  in  the  lec^se 
made  for  his  benefit.  -^      -     ...  :    '    ..  .  ; 
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Jotham  Salisbary  is  a  proper  party  as  the  sarTiving  lessor  of  Mary 
Ann  Frances  in  ber  own  right,  and  Joseph  Hicks  is  also  a  proper 
party,  as  the  successor  of  his  deceased  guardian,  to  a  right  of  action 
growing  out  of  the  breach  of  a  covenant  in  the  lease  made  for  his  bene* 
fit.  As  Mary  Ann  Frances,  in  her  own  right,  if  she  had  survived, 
could  have  united  with  Jotham  Salisbury  and  with  Joseph  EUcks, 
when  he  had  attained  his  majority,  in  bringing  this  action,  we  see  no 
reason  why,  when  Mary  Ann  Frances  had  died,  the  present  plaintiffs 
could  not  join  for  the  same  purpose. 

It  is  further  contended  that  on  the  averments  of  the  complaint 
there  is  no  privity  of  estate  between  either  of  the  plaintiffs  and  the 
defendant,  Shirley.  In  this  position  counsel  are  at  fault.  The  as- 
signment of  the  term  by  the  lessee  to  the  defendant  creates  a  privity 
of  estate  between  defendant  and  the  lessors.  This  is  certainly  true 
after  the  acceptance  of  the  leasehold  estate  by  defendant.  Farmers 
Bank  v.  Mutual  Ass.  Soc.  4  Leigh,  84;  Weidner  y.  Foster ^  2  Pen.  & 
W.  26.  That  defendant  did  accept  the  term  assigned  to  him,  clearly 
appears  by  the  averments  of  the  complaint,  all  of  which  are  admitted, 
for  the  purpose  of  the  demurrer,  to  be  true.  Inasmuch  as  the  cove- 
nants to  pay  rent  and  to  pay  taxes  run  with  the  land,  (Hannen  v. 
Ewalt,  6  Harris,  11;  Allen  v.  Culver,  3  Denio,  290,  301;  Post  v. 
Kearney,  2  Gomst.  394,)  we  have  no  doubt  that  this  action  is  properly 
brought  against  the  assignee  of  the  lessee,  the  defendant  here,  who 
is  liable  by  virtue  of  privity  of  estate.  The  court  below  committed 
no  error  in  overruling  the  demurrer  to  the  complaint. 

We  think  there  is  no  doubt  upon  the  findings  that  the  taxes  in  con- 
troversy were  assesed  according  to  law.  As  to  the  recital  under  words 
"description  of  property,"  see  City  and  County  of  San  Francisco  v. 
Phelan,  61  Gal.  617.  The  word  "Dolls."  will  be  readily  comprehended 
as  standing  for  "dollars."  The  employment  of  this  abbreviation  for 
dollars  takes  the  case  out  of  the  rule  referred  to  in  People  v.  S.  F. 
Savings  Union,  31  Gal.  132,  and  People  v.  Hastings,  34  Gal.  674.  The 
description  of  the  property  assessed  is  sufficient. 

The  above  disposes  of  the  appeal  of  the  defendant.  As  to  him 
there  is  no  error,  and  the  judgment  is  affirmed. 

The  plaintiffs  also  appealed  from  the  judgment  in  so  far  as  it  fails 
to  award  them  the  entire  sum  demanded  in  the  complaint,  which  is 
$2,423.16,  with  interest,  (the  amount  of  taxes  paid  by  plaintiff  in  con- 
sequence of  defendant's  failure  to  pay  them.)  The  court  below  found 
the  following  covenants  in  the  lease  above  mentioned  as  binding  on 
the  lessee : 

"And  the  said  party  of  the  second  part  hereby  covenants  and  agrees  to  and 
with  the  parties  of  the  first  part,  to  pay  to  them  for  the  said  demised  premises 
the  sum  of  two  hundred  and  fifty  dollars,  subject  to  the  considerations  and 
covenants  hereinafter  agreed  on,  payable  monthly  (in  advance)  on  the  first  day 
of  each  and  every  montn  during  said  term,  together  with  all  taxes,  costs,  or 
assessments  which  may  at  any  time  daring  said  term  be  levied  or  assessed  on 
the  premises  leased  or  the  improvements  thereon." 
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And— 

"That  should  the  amount  of  rent  received  by  the  lessee  from  said  premises* 
after  deducting  said  taxes  and  assessments,  in  any  one  year  during  the  term 
of  this  lease,  be  sufficient  to  pay  said  monthly  rental  of  two  hundred  and  fifty 
dollars,  then  the  said  party  of  the  second  part  shall  not  be  liable  to  pay  more 
for  the  rent  of  said  premises,  nor  upon  the  covenants  of  this  lease,  than  such 
amounts  as  he  shall  receive  as  the  rents  and  profits  of  said  property,  and, 
until  the  completion  of  the  improvements  herein  agreed  to  be  made,  the 
lessee  shall  pay  such  amount,  not  exceeding  two  hundred  and  fifty  dollars, 
as  shall  be  received  by  him." 

These  covenants  also  bind  the  defendant. 

The  court  also  found  that  the  term  of  the  above  lease  was  for  the 
period  of  ten  years  and  six  months  from  the  first  day  of  March,  1859» 
and  that  the  term  ended  on  the  first  day  of  September,  1869 ;  that 
daring  the  last  six  months  of  this  term,  extending  from  the  first  day 
of  March,  1869,  to  the  first  day  of  the  following  September,  the  net 
amount  of  rents  received  by  the  defendant  from  the  leased  premises 
was  $2,930,  and  the  amount  of  taxes  levied  during  the  same  period 
was  $2,423.26. 

It  does  not  appear  from  the  findings  that  the  defendant  paid  the 
rent  during  the  last  six  months  of  the  lease,  but  it  seems  to  have  been 
assumed  by  the  court  that  the  defendant  did  pay  the  rent  monthly 
during  the  period  mentioned.  We  say  that  it  was  so  assumed  by  the 
court,  for  the  reason  that  in  the  sixth  finding  the  amount  of  rent  due 
for  the  period  mentioned  is  deducted  from  the  amounts  of  rent  re- 
ceived. There  would  have  been  no  propriety  in  making  this  deduc- 
tion unless  such  rent  had  been  paid.  The  counsel  make  no  point  on 
this  failure  to  find,  and  we  shall,  therefore,  treat  it  as  a  fact  found, 
that  the  rent  of  $250  per  month,  during  the  time  referred  to,  was  un- 
paid by  defendant. 

If  the  defendant  had  paid  the  taxes,  he  would,  under  the  covenant 
above  stated,  have  been  entitled  to  deduct  the  amount  from  the  amount 
of  rents  received  by  him  during  the  six-months  period  above  men- 
tioned. Deducting  from  the  rents  received  by  him  during  that  pe- 
riod, which  amounted  to  $2,930,  the  amount  of  taxes  ($2,423.26) 
which  he  was  bound  to  pay,  the  remainder,  $506.74,  would  only  have 
been  due  by  him  under  the  covenant  for  rent.  The  amount  paid  for 
rent  during  the  six  months  was  $1,500.  This  exceeded  the  amount 
of  rent  ($506.74)  which  he  was  bound  to  pay  by  $993.26.  If  defend- 
ant had  only  paid  the  amount  of  rent  ($506.74)  he  was  under  obli^ 
gation  to  pay,  he  would  have  had  in  his  hands  $993.26  to  apply  to^ 
the  amount  ($2,423.26)  due  for  taxes,  leaving  the  amount  due  on  the 
taxes  $1,430,  which  sum  only  the  plaintiffs  were  entitled  to  recover. 

The  court  below  arrived  at  the  same  amount  as  due  to  plaintiffs 
by  a  different  mode  of  computation.  It  deducted  from  the  amount 
($2,930)  of  rents  received,  the  amount  ($1,500)  of  rents  paid,  leaving 
$1,430  to  be  applied  to  the  payment  of  taxes.  As  the  result  reached 
is  identicali  whichever  mode  of  reekoning  is  adopted,  and  is  also  cor^ 
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rect,  it  is  entirely  immaterial  by  what  mode  such  result  was  reached. 

The  other  point  made  by  the  plaintififs  is  unsustainable.  On  the 
findings,  we  cannot  assume  or  presume  that  defendant  received  from 
his  sublessees  any  amount  for  taxes  during  the  six-months  period 
mentioned.  If  this  court  should  assume  or  presume  any  such  fact 
to  exist,  it  would  be  trespassing  on  the  exclusive  province  of  the  court 
a  quo,  viz.,  that  of  finding  facts  and  converting  itself  into  a  tribu- 
nal of  original  jurisdiction,  in  direct  violation  of  law. 

We  find  no  reason  to  uphold  the  contentions  of  plaintiffs,  and  the 
judgment  as  to  them  must  therefore  be  affirmed;  and  it  is  so  or- 
dered. 

We  concur:  Sharpstbin,  J. ;  Myrick,J. 


M  CaL  UO 

Roller  v,  Suttbb-Strhbt  R.  Co.     (No.  9,455.) 

Filed  December  15, 1884. 

Action  fob  Damages  fob  Death  of  Child -—IicsTRnoTiONS  —  JcTDOMEirr  af- 
firmed. 

Instructions  hM  to  be  proper  and  correct,  except  as  to  meanure  of  damages, 
and  instructions  as  to  that  point  hdd  to  be  as  favorable  to  appellant  as  tiiejr 
ought  to  have  been,  and  therefore  judgment  affirmed. 

Department  1.  Appeal  from  tho  superior  court  of  the  city  and 
county  of  San  Francisco. 

Friedenrich  d  Ackerman,  for  appellant. 

PilUbury  dk  TitiLS,  for  respondent. 

Boss,  J.  Between  d  and  3  o'clock  of  the  afternoon  of  Sunday,  No- 
vember  7,  1880,  an  infant  child  of  the  plaintiff,  aged  two  years  and 
seventeen  days,  was  run  over  on  Larkin  street,  in  the  city  and  county 
of  San  Francisco,  by  a  dummy  engine  of  the  defendant,  and  so  injured 
that  death  resulted  from  the  injuries  within  a  few  days.  The  action 
is  by  the  father  for  damages  for  the  loss  of  his  child.  The  points 
made  on  appeal  relate  only  to  the  giving  and  refusal  to  give  certain 
instructions  to  the  jury  by  the  court  below.  The  parents  of  the  child, 
with  whom  lived  also  the  mother  of  the  plaintiff,  resided  on  Larkin 
street.  In  rear  of  the  residence  was  a  yard  inclosed  by  a  fence,  from 
which  a  door  opened  into  an  alley-way  leading  to  Larkin  street,  the 
door  being  kept  closed.  The  child  was  accustomed  to  play  in  the 
yard,  and  the  testimony  in  the  case  shows  that  he  was  never  per- 
mitted to  go  upon  the  street  or  sidewalk  unattended.  In  the  after- 
noon in  question  the  father  and  mother  went  out  for  a  walk,  leaving 
the  child  in  charge  of  his  grandmother,  who  was  engaged  in  the 
kitchen,  from  which  a  door  and  window  afforded  an  outlook  upon  the 
yard.  By  some  means  not  appearing,  the  door  leading  from  the  yard 
to  the  alley- way  became  unfastened,  and  the  child  escaped  through  it 


Digitized  by 


Google 


Cal.]  BBTUPILLO  V.  AGUIRRB.  109 

into  the  alley- way  and  thence  to  Larkin  street,  and  in  attempting  to 
cioss  the  street  was  run  over  by  the  dammy  of  the  defendant. 

We  have  examined  the  instractions  requested  and  given  ^th  care, 
and  are  of  opinion  that  the  jury  was  correctly  instructed  with  respect 
to  the  law  governing  the  case  by  the  court  below,  except  in  respect  to 
the  measure  of  damages.  As  is  usually  the  case,  there  is  much  iter- 
ation and  reiteration  in  the  instructions,  but  the  gist  of  them  maybe 
summed  up  in  this  extract,  which  we  take  from  one  of  the  last,  and 
which  embodies  the  law  of  the  case : 

"The  verdict  must  be  for  the  defendant,  unless  the  evidence  establishes 
that  the  death  of  the  child  was  caused  by  want  of  ordinary  care  on  the  part 
of  the  agent  of  defendant  in  the  management  of  the  dummy  and  car,  and  that 
the  person  in  whose  care  the  child  was  placed  when  his  parents  left  the  house 
took  all  proper  precautions  for  its  safety." 

Upon  the  question  of  the  measure  of  damages,  the  instructions 
were,  under  the  provisions  of  our  statute^  at  least  as  favorable  to  the 
defendant  as  they  ought  to  have  been. 

Judgment  and  order  affirmed. 

We  concur:     McEee,  J.;  MoEinstbVi  J. 


3  CaL  XTnrep.  490 

EsTUDiLLO  V.  Aguibbb.     (No.  9,699.) 

Filed  December  10, 1884. 

Fbomisbort  Note— Failure  of  Considbratiok. 

A  promissory  note  givea  bv  defendant  to  plaintiff  on  the  representation,  tn* 
nocently  made,  that  the  probate  court  had  allowed  plaintiff  such  sum  for  his 
services  as  guardian  of  defendant,  when  in  reality  no  such  sum  had  been 
allowed,  is  invalid  for  failure  of  consideration. 

Department  1.     Appeal  from  superior  court,  Los  Angeles  county. 

F.  H.  Howard  and  J.  R.  Scott^  for  appellant. 

Graves  d  Chapman^  for  respondent. 

Bt  the  Court.  The  appeal  is  by  plaintiff  from  an  order  grant- 
ing  a  new  trial.  The  promissory  note  sued  herein  was  given  in  part 
for  $500,  which  plaintiff  informed  defendant  had  been  allowed  him 
by  the  probate  court  for  his  services  as  guardian  of  defendant.  The 
plaintiff  had  been  informed  by  his  attorney  that  $500  had  been  so 
allowed  for  his  services,  and  believed  his  informant;  but,  in  fact,  the 
probate  court  bad  not  made  such  allowance.  At  the  trial  in  the 
court  below  of  the  action  now  here,  the  court,  notwithstanding  de- 
fendant's objection  that  the  same  was  irrelevant,  immaterial,  and 
incompetent,  admitted  evidence  tending  to  prove  the  character,  na* 
ture,  and  extent  of  plaintiff's  services  as  guardian,  and  what  his 
services  were  reasonably  worth.  The  defendant  duly  excepted  to 
the  ruling.     The  note  was  given  in  part  for  a  definite  sum^  which 

Cal.Rep.  5-8  P.— 3 
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was  represented  to  have  been  fixed,  determined,  and  allowed  by  the 
probate  court.  There  was  no  settlement  between  plaintiff  and  de- 
fendant at  which  $500  was  agreed  upon  as  a  proper  compensation 
for  plaintiff's  services  as  gnardian.  The  note  was  given  on  the  repre* 
sentifttion  (innocently  made)  that  the  probate  court  had  made  the  al- 
lowance. As  the  allowance  had  not  been  made,  the  consideration  of 
the  note  failed  to  the  extent  of  $500.  We  think  the  court  properly 
granted  the  new  trial.     Order  affirmed. 
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SUPREME  COURT  OF  COLORADO. 

7  Colo.  614  

Stbbpy  and  others  v.  Stark  and  others. 
Filed  October  31, 1884. 

1.  HmiNO  Claih— Ejeci'Mknt— Old  Rule  ab  to  Titlb  First  Adtavced  dobs 
HOT  Apply. 

The  rule  that  the  plaintiff  in  ejectment  must  stand  or  fall  on  the  right  he 
had  when  he  commenced  his  action,  and  cannot  make  or  strengthen  his  case 
by  any  after-acquired  right  or  title,  is  inapplicable  to  the  case  of  a  disputed 
mining-claim,  title  to  which  depends  upon  the  proper  location  certificate. 

1  Bams--Titlb— Location  Cebtificatb— Its  Fukctioks  and  PanPosB. 

A  location  certificate  Is  not  a  title  or  proof  of  title,  nor  does  it  constitute  or 
establish  the  possessory  right  in  issue  and  to  which  it  relates.  It  is  purely  a 
creature  of  the  statute,  and,  under  the  evident  legislative  intent,  its  functions 
and  purposes  are  (1)  tc  give  the  world  at  large  notice  of  the  facts  therein  set 
forth  when  duly  recorded ;  and  (2)  as  a  step  necessary  to  constitute  a  perfected 
mining  location. 

3.  Same— REQUisrrEB  of  Location  Certificate. 

Under  the  law,  four  certain  things  are  to  be  done  in  order  to  perfect  a  loca> 
tion :  (1)  Sinlcing  the  discovery  shaft  10  feet  deep ;  (2)  posting  the  notice  oA 
the  place  of  discovery,  containing  the  name  of  the  lode,  the  name  of  the  loca- 
tor, and  the  date  of  the  discovery ;  (3)  marlcing  the  surface  boundaries  of  the 
claim  by  posts,  in  the  manner  pointed  out  by  statute ;  (4)  making  and  record- 
ing the  location  certificate. 

4.  Bamb— Requirements  of  the  Statute. 

The  statute  does  not  require  that  the  certificate  shall  contain  a  statement 
that  the  discovery  shaft  has  been  sunk  the  requisite  depth,  or  so  as  to  disclose 
mineral,  nor  that  the  discovery  notice  has  been  posted,  or  boundary  stakes  set. 

5.  Sahb— Acts  not  Necessarily  Perforked  before  Making  Certificate. 

The  discovery  of  mmcrals  relates  back  to  the  location,  and  the  sinking  the 
shaft  to  the  discovery  of  minerals  in  place  need  not  precede  the  making  and 
recording  the  certificate. 

6.  Bake— Location  Certificatb—Evidencb. 

When  the  right  of  possession  is  founded  upon  an  alleged  compliance  with  the 
law  relating  to  a  valid  location,  all  the  necessary  steps  aside  from  the  making 
and  recording  of  the  certificate  must,  when  contested,  be  established  by  proof 
outside  of  such  certificate. 

7.  Samb— Prima  Facie  Evidence. 

The  location  certificate,  when  recorded,  is  prima  facie  evidence  of  all  that 
the  statute  requires  it  to  contain,  and  which  are  therein  sufficiently  set  forth. 
S.  Same— Amended  Cbrtificate--Effeot— Evidence. 

An  amended  or  additional  location  certificate  filed  according  to  statute,  in  ita 
admission  as  evidence,  serves  the  same  puriKMe  as  an  original  location  certifi- 
cate, and  relates  back  to  the  first  location. 

9.  Same— Ejectment— Ruix  as  to  Weakness  of  Adybbsabt's  Titue. 

The  rule  in  ejectment  that  the  plaintiff  most  recover,  if  at  all,  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  that  of  Us  adversary,  does  not  ap* 
ply  to  possessory  actions  for  mining  claims,  when,  neiti^er  party  having  title, 
the  prior  possession  «f  the  plaintiff  ia  pitted  against  the  present  possession  of 
the  defendant. 

10.  SamB'Court— Jury  — Remarks  to  Jury  to  Influencb  Return  of  Ver- 
dict. 

There  is  nothing  objectionable  in  a  judge,  during  the  third  trial  of  a  case, 

impressing  the  jury  with  the  importance  of  arriving  at  a  verdict. 
Appeal  from  district  Court  of  Chaffee  county. 
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Hartenstein  d  Sindlinger,  for  appellants. 

Rhett  d  Hobson,  for  appellees. 

Stone,  J.  This  is  a  contest  between  two  sets  of  -claimants  for  the 
possession  of  a  certain  mining  claim,  which  appellees  claim  as  the 
"Little  Belle"  lode,  and  appellants  as  the  "Negro"  lode.  Appellees 
— the  plaintiffs  below — alleged  right  of  possession  by  virtue  of  dis- 
covery, prior  possession,  location,  and  compliance  with  the  mining 
laws  relating  thereto.  Appellants,  as  defendants,  merely  denied  in 
their  answer  the  several  allegations  of  the  plaintiffs'  complaint.  The 
ground  of  defense  upon  the  trial  was  chiefly  that  appellees  had  failed 
to  comply  with  the  laws,  in  not  doing  sufficient  work  on  the  claim, 
previous  to  appellants'  possession,  to  entitle  them  to  hold  it.  Ap- 
pellees established  their  discovery  of  mineral  on  the  ground,  as  orig- 
inal locators,  in  June,  1879,  and  their  witnesses  testified  that  a  dis- 
covery shaft  was  sunk  that  year  to  a  depth  of  over  10  feet;  that  a 
location  was  made,  in  accordance  with  law,  in  July,  and  a  certificate 
thereof  filed  in  September  of  that  year;  that  when  they  went  to  re- 
sume work  on  the  mine  the  next  year,  appellants  were  in  possession. 
The  testimony  of  appellants  was  that  they  first  came  upon  the  ground 
in  June,  1880,  and  found  a  small  cut  or  excavation,  not  more  than 
four  or  five  feet  deep,  exposing  a  little  mineral,  and  that  the  only 
stake  they  found  was  an  old  one  at  this  excavation,  containing  the 
name  of  one  of  the  appellees  and  the  date  1875;  that  they  went  to 
work  in  the  same  excavation,  apd  sunk  to  the  depth  of  about  15  feet, 
took  out  mineral,  and  located  the  claim  by  the  name  of  the  Negro 
lode,  and  filed  location  certificate  in  August  following.  The  ground 
claimed  by  each  side  is  shown  to  be,  practically,  if  not  identically, 
the  same,  and  the  appellants  seem  to  have  claimed  and  located, 
or,  rather,  relocated,  the  mine,  and  asserted  right  thereto,  on  the 
ground  that  the  discoverers  and  former  occupants  had  failed  to  com- 

Ely  with  the  law  in  respect  to  the  necessary  work  and  staking,  and 
ad,  therefore,  either  abandoned  the  claim  or  forfeited  their  right 
thereto,  if  they  ever  had  acquired  any  right  at  all.  The  verdict 
and  judgment  below  were  in  favor  of  the  plaintiffs,  upon  the  third 
trial  of  the  case,  and  appellants  seek  to  have  the  judgment  reversed 
because  the  verdict,  as  they  allege,  is  contrary  to  the  weight  of  the 
evidence;  that  improper  evidence  was  admitted  on  the  trial;  that 
proper  instructions  prayed  were  erroneously  refused  by  the  court; 
and  that  the  jury  were  improperly  influenced  by  remarks  made  by- 
the  judge,  pending  their  deliberations,  for  the  purpose  of  inducing 
them.  t&.  agree  upon  a  verdict. 

.  Upon  the  matter  of  the  admission  of  evidenoe  which  is  assigned 
for  error,  the  principal  objection,  as  argued  by  counsel  for  appellants, 
ajypfears  to  be  niade  to  the  admission  of  appellees'  amended  certif* 
ieat^jLof.. location.'  Both  pai;ties  had  made  and  recorded,  amended 
location  certificates^  The,  original  location  certificate  qJ;  appellees 
was  filed  for  record  September  20,  1879,  and  their  amended  certifi- 
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oate  on  June  16,  1881.  The  original  certificate  of  appellants  waa 
filed  August  30,  1880,  and  their  amended  certificate,  September  26, 
1881.  The  original  and  amended  certificates  of  appellees  were  of- 
fered in  evidence  together,  and  over  the  objection  of  appellants  were 
admitted,  with  the  following  remarks  in  the  nature  of  instructions  by 
the  courii  to  the  jury,  to- wit: 

''Upon  a  proper  identification  of  the  certificates  they  will  be  admitted  in 
evidence*  and  ttie  jury  will  be  instructed  that  the  first  certificate  is  in  itself 
void,  and  It  confers  upon  the  plaintiffs  no  title;  that  if  they  find  from  the 
evidence  that  before  the  amended  certificate  was  filed  for  record  defendants 
acquired  lights  in  the  premises,  or  an  Interest  in  the  premises,  then  they  shall 
disregard  the  second  certificate;  but  if  they  find  that  defendants  acquired  no 
such  interest,  then  the  second  certificate  will  relate  back  under  law  to  the 
plaintiffs^  [location,]  and  will  confer  upon  plaintiffs  the  rights  which  would 
have  been  acquired  had  the  first  been  a  proper  location  certificate." 

Before  the  close  of  the  evidence  on  the  behalf  of  appellees  the  coart 
ordered  their  original  location  certificate  withdrawn,  giving  the  reason 
therefor  in  the  following  words,  to- wit: 

''On  a  little  reflection, — ^I  state  this  before  plaintiffs  close  their  case, — ^I  have 
concluded  that  the  amended  location  certificate  performs  all  the  offices  that 
the  original  could,  and  therefore  I  am  going  to  withdraw  it  from  the  jury,  and 
leave  the  amended  certificate  before  the  jury  with  a  proper  instruction." 

The  original  location  certificate  of  appellants  was  also  held  void 
and  excluded,  while  their  amended  certificate  was  admitted  in  evi- 
dence. The  objection  made  by  appellants  to  the  admission  in  evi- 
dence of  appellees'  amended  location  certificate  is  put  upon  the 
ground  that  this  certificate  was  not  filed  for  record  until  after  the 
commencement  of  the  suit ;  and,  in  support  of  this  objection,  counsel 
invoke  the  rule  that  a  plaintiff  in  ejectment  must  stand  or  fall  on  the 
right  he  had  when  he  commenced  his  action,  and  cannot  make  or 
strengthen  his  case  by  any  after-acquired  right  or  title.  The  ques- 
tion here  raised  is  one  of  importance  in  this  class  of  cases,  and  one 
that,  so  far  as  we  can  ascertain,  has  not  before  been  passed  upon  by 
any  court  of  last  resort ;  so  that  we  are  left  to  determine  it  without 
the  aid  of  adjudged  precedent,  but  we  think  the  rule  contended  for 
by  appellants*  counsel,  as  above  stated,  is  inapplicable  to  a  case  like 
this.  The  question  rests  chiefly  if  not  wholly  upon  what  we  are  to 
consider  as  the  nature,  purpose,  and  functions  of  such  location  cer- 
tificate.  Its  objects  and  functions  are  peculiar;  it  differs  from  ordi- 
nary documentary  muniments  of  title  in  that  it  is  not  a  title  nor  proof 
of  title;  nor  does  it  constitute  or  of  itself  establish  the  possessory 
right  in  issue,  and  to  which  it  relates.  It  is  purely  a  creature  of  the 
statute,  and,  under  the  evident  legislative  intent,  its  purposes  and 
functions  are  twofold :  When  duly  recorded,  it  becomes  notice  to  the 
world  of  the  facts  therein  set  forth,  namely, — a  description  of  the 
premises  claimed,  and  by  whom  and  when  located,  in  order  to  secure 
the  discoverer  or  claimant  against  others  seeking  to  locate  the  same 
.^roun,d,— and  is  thus  constructive  notice  ofibe  claimants'  possession. 
v.5p,no.*l— 8    '  " 
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In  addition  to  this  purpose,  whicli  it  is  to  serve,  it  would  seem  that 
by  statute  such  certificate  is  made  one  of  the  steps  requisite  to  con- 
stitute a  perfected  mining  location. 

Under  the  law,  four  certain  things  are  to  be  done  in  order  to  perfect 
a  location :  Firsts  the  sinking  of  a  discovery  shaft  upon  the  lode  10  feet 
in  depth,  or  deeper  if  necessary,  to  disclose  mineral  in  place;  second, 
the  posting  of  a  notice  at  the  place  of  discovery,  giving  the  name  of  the 
lode,  the  name  of  the  locator,  and  the  date  of  discovery ;  third,  marking 
the  surface  boundaries  of  the  claim  by  posts,  in  the  manner  pointed 
out  by  statute;  and, /ourf/e, making  and  recording  a  location  certificate 
containing  the  name  and  description  of  the  lode,  the  name  of  the  loca- 
tor, and  the  date  of  the  location.  It  will  be  noted  that  the  statute 
does  not  require  that  the  certificate  shall  contain  a  statement  that 
the  discovery  shaft  has  been  sunk  the  requisite  depth,  or  so  as  to 
disclose  mineral,  nor  that  the  discovery  notice  has  been  posted,  or 
boundary  stakes  set,  which  things  are  made  the  chief  requirements 
on  the  part  of  a  locator  in  order  *'to  locate  his  claim"  before  filing 
the  location  certificate ;  although  it  is  usual  to  include  such  state- 
ment in  the  certificate,  when  the  performance  of  such  work — posting 
and  staking — is  a  pre-existing  fact.  And  it  has  been  held  by  the 
United  States  circuit  court  of  Colorado  that,  though  the  locator  of  a 
mining  claim  may  not  have  sunk  his  shaft  to  the  discovery  of  min- 
eral in  place  prior  to  filing  his  location  certificate,  yet,  if  he  shall 
thereafter  so  sink  the  shaft  and  disclose  the  lode,  he  will  hold,  as 
against  all  who  had  not,  therefore,  acquired  an  interest  in  the  lode, 
the  same  as  if  he  had  uncovered  it  before  the  survey  and  filing  the 
certificate,  such  discovery  relating  back  to  the  location.  Zollars  d- 
H.  C.  C.  M.  Co.  V.  Evans,  2  McCrary,  89;  S.  0.  5  Fed.  Rep.  172. 

Where  the  right  of  possession  is  founded  upon  an  alleged  compli- 
ance with  the  law  relating  to  a  valid  location,  all  the  necessary  steps 
therefor,  aside  from  the  making  and  recording  of  the  location  certifi- 
cate, must,  when  contested,  be  established  by  proof  outside  of  such 
certificate ;  the  record  of  the  certificate  being  proof  itself  of  its  own 
performance  as  one  of  such  steps,  and;  in  regular  order,  the  last  step 
in  perfecting  the  location;  and  the  certificate,  when  recorded,  is  cer- 
tainly competent  evidence,  prima  facie,  of  all  which  the  statute  re- 
quires such  certificate  to  contain,  and  which  are  therein  sufficiently 
set  forth.  And  even  when  the  certificate,  for  any  of  the  reasons  set 
forth  in  the  statute,  is  deemed  "void,"  it  has  been  held  admissible  in 
connection  with  a  valid  amended  certificate  correcting  the  defects  of 
the  original.  Van  Zandt  v.  Argentine  M.  Co.  2  McCrary,  159;  S.  C. 
8  Fed.  Rep.  725. 

In  support  of  this  holding  two  principal  reasons  may  be  mentioned : 
First,  the  original  certificate  showing  the  date  of  location  and  rec- 
ord, although  fatally  defective  in  matter  of  description  or  otherwise, 
may  well  be  considered  as  an  element  tending  to  show  good  faith  on 
the  part  of  the  locator  in  attempting  to  comply  with  the  law  in  mak- 
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ing  his  location ;  $econd,  the  introdnction  of  such  original,  together 
with  the  amended,  or,  as  it  is  termed  in  the  statute,  ''additional  cer- 
tificate," may  afford  a  means  of  comparison  in  respect  to  description 
and  surface  boundary  of  the  premises  located;  whether  the  first  is 
identical  with  that  described  in  the  additional  certificate,  or  whether 
it  embraces  the  precise  ground,  or  any  portion  thereof,  claimed  by 
either  of  the  contesting  parties,  otherwise  than  according  to  such  orig- 
inal location. 

The  section  of  the  statute  under  which  the  right  to  file  an  amended 
or  additional  location  certificate  is  given,  is  as  follows : 

''If  at  any  time  the  locator  of  any  mining  claim  heretofore  or  hereafter 
located,  or  his  assigns,  shall  apprehend  that  ills  original  certificate  was  de- 
fective, erroneous,  or  that  the  requirements  of  the  law  had  not  been  complied 
with  before  filing;  or  shall  be  desirous  of  changing  his  surface  boundaries,  or 
of  taking  in  any  part  of  an  overlapping  claim  which  has  been  abandoned,  or 
in  case  the  original  certificate  was  made  prior  to  the  passage  of  this  law,  and 
he  shall  be  desirous  of  securing  the  benefits  of  this  act,  such  locator,  or  his  as- 
signs, may  file  an  additional  certificate,  subject  to  the  provisions  of  this  act: 
provided,  that  such  relocation  does  not  int-erfere  with  the  existing  rights  of 
others  at  the  time  of  such  relocation ;  and  no  such  relocation  or  other  record 
thereof  shall  preclude  the  claimant  or  claimants  from  proving  any  such  title 
or  titles  as  he  or  they  may  have  held  under  previous  location." 

The  purpose  of  this  additional  certificate  appears  to  be  sufficiently 
expressed  by  the  language  of  the  act.  It  Cbanot  create  a  right  of 
possession  or  location  in  the  premises  claimed  under  the  first  loca- 
tion, which  did  not  exist  prior  to  the  filing  of  such  additional  certifi- 
cate ;  it  can  confer  no  additional  right,  and  is  therefore  evidence  of 
none,  as  against  any  intervening  or  pre-existing  right  of  another.  It 
follows  that,  except  as  against  such  intervening  rights,  an  additional 
certificate  serves  the  same  purpose,  in  its  admission  as  evidence,  as 
that  of  an  original  location  certificate,  and  will  relate  back  to  the  first 
location.  The  evident  intent  of  the  statute  is  that  the  additional  cer- 
tificate shall  operate  to  cure  defects  in  the  original,  and  thereby  to 
put  the  locator,  where  no  other  rights  have  intervened,  in  the  same 
position  that  he  would  have  occupied  if  no  such  defect  had  occurred. 
Such  intent  is  in  accord  with  the  principle  of  all  curative  provisions 
of  law.  Without  such  result  this  provision  of  the  statute  would  be  in- 
effectual to  confer  any  additional  or  other  benefit  than  the  provisions 
of  section  2411,  Gen.  St.,  for  an  entire  relocation  of  a  mine  as  for 
an  abandoned  claim.  From  the  foregoing  view  of  the  purpose  and 
functions  of  a  location  certificate,  original  and  additional,  it  does  not 
appear  that  the  admissibility  in  evidence  of  such  additional  certifi- 
cate is  affected  by  the  circumstance  that  it  was  filed  subsequent  to 
the  commencement  of  the  suit,  since  it  is  not  evidence  of  any  after- 
acquired  right  or  interest,  but  merely  evidence  relating  to  a  right 
of  possession  which  must  have  been  acquired  prior  to  the  filing  of 
such  certificate,  and  prior  to  the  acquisition  of  any  intervening  right 
i)t  the  controverting  party. 

Colo.Rep.  1-6  p.— 26 
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Counsel  for  appellants  argue  that  it  is  illogical  and  erroneous  to 
hold  that  the  amended  certificate  can  relate  back  to  the  original,  if 
the  original  be  void;  for,  if  void,  it  is  dead,  and  the  same  as  if  it  had 
never  existed;  but  we  are  not  so  holding.  What  we  say  is,  not  that 
the  second  certificate  relates  to  the  first  in  the  sense  in  which  the 
term  "relation"  is  employed  to  express  a  well-known  legal  doctrine,  but 
that  it  relates  back  to  a  right  of  location  accruing  by  virtue  of  the 
prerequisite  acts  of  discovery,  prior  possession,  excavation,  posting, 
marking  boundaries,  and  an  attempted  compliance  with  the  law  re- 
specting the  filing  of  a  location  certificate. 

It  is  further  to  be  observed  that  the  rule  in  ejectment  that  the 
plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversary,  is  held  not  to  apply 
to  possessory  actions  for  mining  claims,  where  neither  party  has, 
strictly  speaking,  any  legal  title,  but  when  the  prior  possession  of 
the  plaintiff  is  pitted  against  the  present  possession  of  the  defendant. 
"Practically,  the  real  question  involved  in  all  such  cases  is,  which,  as 
against  the  other,  has  the  better  right  to  mine  the  land  in  question?" 
Richardson  v.  McNulty^  24  Cal.  339.  Each  party  must  prove  his 
claim  to  the  premises  in  dispute,  and  the  better  right  must  prevail. 
Lelninon  M.  Co.  v.  Con.  Rep.  M.  Co.  6  Colo.  371;  Golden  Fleece  Co. 
v.  Cable  Co.  12  Nev.  312.  The  right  to  mineral  lands,  before  a  pat- 
ent issues  from  the  government,  rests  in  possession  of  the  claimant. 
To  constitute  such  possession  as  will  give  this  right  under  location 
statute,  neither  residence  on  the  premises  nor  continuous  actual  oc- 
cupation, nor  that  kind  of  possession  for  which  appellants'  counsel 
contend,  denominated  possessio  pedis,  is  required.  English  v.  John- 
son,  17  Cal.  108. 

The  right  of  possession  is  the  sole  issue  in  the  case  at  bar.  The 
appellees  established  their  prior  right  by  proof  of  discovery,  prior  pos- 
session, sinking  a  discovery  shaft,  disclosing  mineral  in  place,  posting 
the  proper  notice,  marking  the  surface  boundaries,  and  attempting 
to  complete  the  location  by  filing  a  location  certificate.  These  acts 
were  all  done  the  year  previous  to  the  appellants'  taking  possession 
of  the  same  premises  and  attempting  its  relocation  under  another 
name.  The  original  location  certificate  of  appellees  was  recorded 
September  20,  1879,  and  their  amended  certificate,  June  16,  1881. 
The  original  certificate  of  appellants  was  recorded  August  30,  1880, 
and  their  amended  one,  September  26,  1881.  It  will  thus  be  seen 
that  the  appellees  were  prior  in  possession,  and  that  their  two  location 
certificates  were  respectively  prior  to  those  of  appellants.  The  original 
certificate  of  each  party  was  held  fatally  defective,  and  the  amended 
certificates  of  both  parties  were  recorded  subsequent  to  the  commence- 
ment of  the  action.  There  was  no  error  in  receiving  in  evidence  the 
original  location  certificate  of  appellees.  If  there  was  error  in  after- 
wards withdrawing  it,  of  this  the  appellants  cannot  complain,  since 
the  only  possible  effect  of  such  withdrawal  was  to  the  advantage  of 
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the  complaining  party  and  the  prejudice  of  the  other  side.  The  error 
of  the  coart,  if  in  this  case  it  was  such,  in  rejecting  the  original  cer- 
tificate of  appellants,  was  also  without  prejudice,  for  the  reason  that 
appellees,  by  proof  of  prior  possession  and  location,  having  established 
their  right  of  possession  at  the  time  of  appellants'  entry,  such  sub- 
sequent entry  and  relocation  by  appellants,  in  the  absence  of  aban- 
donment, forfeiture,  or  otherwise  intervening  loss  of  right  by  appellees, 
conferred  upon  appellants  no  right  as  against  appellees ;  and  so  their 
location  certificates,  being  both  subsequent,  respectively,  in  time  to 
the  corresponding  ones  of  appellees,  related  to  no  superior  right,  and 
hence,  while  admissible  in  evidence,  counted  for  nothing  in  appellants' 
favor. 

The  appellees'  priority  of  possession  and  seniority  of  location  cer- 
tificates are  undisputed.  The  issue  was  the  right  of  possession.  Un- 
der this  issue,  the  appellants,  who  by  their  answer  simply  denied  this 
right  in  the  appellees,  contested  the  same  on  the  ground  of  an  alleged 
want  of  compliance  with  the  law  on  the  part  of  appellees  in  the 
amount  of  work  done  in  sinking  the  discovery  shaft,  posting  discovery 
notice,  and  in  the  necessary  working  of  the  surface  boundaries  of  the 
claim.  If,  then,  the  appellees  established  by  the  testimony  their  com- 
pliance with  law  in  respect  to  these  points  in  dispute,  their  prior  right 
of  location  and  superior  right  of  possession  thereby  followed,  and  so 
continued  to  exist  unimpaired  down  to  the  time  of  trial  in  this  case. 
It  is  therefore  clear  that  neither  the  original  nor  amended  certificate 
of  appellants  could  avail  for  any  purpose  as  evidence,  unless  the  ap« 
pellants  first  established  a  superior  right  of  location;  for,  as  we  have 
before  stated,  a  location  certificate  can  confer  no  right  of  location  of 
itself,  and  can  relate  only  to  a  right  of  location  acquired  previous  to 
its  filing.  We  are  not  now  contending  against  the  admissibility  oi 
these  certificates  as  evidence.  We  concede  that  the  original,  in  con- 
nection with  the  amended  one,  might  properly  have  gone  to  the  jury ; 
that  in  certain  cases  error  might  be  well  assigned  upon  the  exclu- 
sion of  such  certificate;  but  we  are  here  giving  reasons  for  our  hold- 
ing that,  if  there  was  possible  error  in  the  rejection  of  the  original 
certificate,  in  this  instance  it  was  error  without  prejudice  to  the  party 
complaining,  and  therefore  no  sufficient  cause  for  reversal.  The  in- 
structions given  by  the  court  correctly  stated  the  law  applicable  to  the 
facts  in  controversy,  and  covered  all  the  points  in  issue  in  the  case. 
There  was,  therefore,  no  error  in  not  giving  the  instructions  prayed 
by  appellants,  and  which  were  refused  by  the  court. 

The  testimony  as  to  the  amount  of  work  done  by  appellees  on  the 
mine  previous  to  the  relocation  by  appellants  is  conflicting  between 
the  witnesses  on  one  side  and  those  upon  the  other;  but  as  the  jury 
were  the  sole  judges  of  the  credibility  of  the  witnesses  and  the  weight 
of  testimony,  we  cannot  say  that  the  verdict  was  contrary  to  the  weight 
of  such  testimony,  and  under  the  frequent  decisions  of  this  court  there 
is  no  cause  for  reversal  on  this  ground.     The  jury  were  warranted  in 
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finding  upon  the  testimony,  as  they  evidently  did,  that  the  right  of 
possession  was  in  appellees  by  reason  of  discovery,  priority  of  pos- 
session, and  a  prior  location,  such  as  to  give  them  the  better  right  to 
the  premises  in  controversy. 

The  remarks  of  the  district  judge  to  the  jury  when  they  were  called 
in  before  the  court,  after  being  out  for  some  time  pending  their  de- 
liberations upon  their  verdict,  were,  we  think,  not  calculated  to  pro- 
duce a  hasty,  indeliberate,  or  unfairly  considered  verdict.  These  re- 
marks were  of  considerable  length,  and  we  do  not  consider  necessary 
to  quote  them  in  full;  but,  in  substance,  they  reminded  the  jury  of 
the  disastrous  effects  to  litigants  and  to  the  public  of  failures  on  the 
part  of  juries  to  agree  upon  verdicts  at  the  end  of  protracted  litiga- 
tion ;  that  this  was  the  third  trial  of  the  case  in  hand ;  and  that  the 
efforts  of  the  court  would  be  to  secure  a  verdict  in  this  instance  if 
witnin  the  bounds  of  possibility.  To  prevent  any  possible  undue  in- 
fluence or  misconception  of  the  object  of  these  remarks,  the  court 
added,  in  conclusion: 

*' These  remarks,  gentlemen*  are  not  made  for  the  purpose  of  influencing 
your  judgment  or  biasing  yuur  minds.  They  are  not  made  for  the  purpose  of 
coercing  you  or  influencing  you,  except  so  far  as  they  impress  on  your  minds 
the  importance  of  making  every  honest  and  conscientious  endeavor  possible 
to  arrive  at  a  verdict,  and  you  are  not  to  pay  any  attention  to  them,  save  as 
they  may  serve  that  purpose.  I  don't  suppose  there  is  a  single  man  upon  tlie 
jury  wlio  is  acting  in  any  other  than  a  conscientious  manner.  I  don't  think 
there  is  a  man  among  you  who  would  do  so  under  the  oath  you  have  taken, 
but  it  is  possible  that  further  consideration  of  the  evidence  and  further  dis- 
cussion may  lead  you  to  arrive  at  a  conscientious  agreement.  This  is  all  I 
have  to  say.  I  am  going  to  ask  you  to  retire  with  the  bailiff  and  further  con- 
sider of  your  verdict." 

While  the  judge  is  not  warranted  in  saying  anything  to  the  jury  to 
influence  their  decision,  or  indicate  to  them  what  their  verdict  should 
be,  (except  upon  the  hypotheses  laid  down  in  the  written  instructions 
submitted,)  or  even  to  unduly  hasten  a  verdict,  we  can  see  nothing 
in  the  remarks  made  to  the  jury  here  that  could  have  operated  vi- 
ciously, and  one  must  presume  that  the  judge  had  some  good  reason 
for  addressing  them  as  he  did,  to  impress  the  importance  of  arriving 
at  an  agreement  upon  a  verdict,  if  possible,  upon  the  third  trial  of 
the  case. 

The  other  assignments  of  error  arising  upon  the  evidence  do  not 
appear  to  be  well  taken,  and  are  not  of  sufficient  importance  to  call 
for  discussion. 

The  judgment  will  be  affirmed. 
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7  Colo.  541 

Murphy  r.  Hobbs. 

Filed  November  18, 1884. 

1.  Malicious  Probecution— Punitive  Damages. 

in  an  action  for  malicious  prosecution,  damages  may  be  awarded  for  actual 
pecuniary  loss  sustained,  the  peril  occasioned  in  regard  to  personal  liberty,  the 
injury  to  plaintiff's  person  and  liberty,  and  the  injury  to  his  feelings  and  repu- 
tation; but  punitive  damages  are  not  consistent  with  reason  and  justice,  and 
should  not  be  allowed. 

2.  Bamk— Want  of  Probable  Cause— Presumption  op  Malice. 

In  an  action  for  malicious  prosecution,  malice  may  be  implied  from  a  want 
of  probable  cause,  and  a  criminal  intent  is  supplied  by  law  where  the  wrong 
and  injury  result  from  the  lack  on  the  part  of  defendant  of  that  ordinary  pru- 
dence and  discretion  that  persons  of  sufflcieat  age  and  sound  mind  are  pre- 
sumed in  law  to  have. 

3.  Same— Evidence— Actual  Malice. 

Acts  of  the  prosecutor  and  circumstances  connected  with  the  transaction,  af- 
firmatively showing  actual  evil  intent,  may  always  be  given  in  evidence. 

4.  Same— Want  op  Probable  Cause— Malice— Damages. 

If  a  want  of  probable  cause  appears,  the  jury,  in  estimating  damages,  may 
properly  consider  the  degree  of  malignity  displayed  by  the  prosecutor. 

5.  Same — Evidence — ^Evil  Intent — Kttrinsic  Facts. 

Insults,  oppression,  and  duress  to  which  the  plaintiff  was  subjected  by  de- 
fendant during  the  time  between  his  arrest  and  his  being  confronted  with  the 
magistrate,  though  they  could  not  be  pleaded  as  a  ground  of  damages,  may  be 
given  in  evidence  as  bearing  on  the  intent. 

Appeal  from  district  court  of  Weld  county. 

Wm.  B.  Mills f  for  appellant. 

Haynes,  Dunning  d  Haynes,  for  appellee. 

Helm,  J.  This  is  a  civil  action,  brought  to  recover  damages  for  ma- 
licious prosecution  and  false  imprisonment.  Plaintiff  procured  a  ver- 
dict, and  judgment  was  duly  entered  thereon.  Defendant  prosecutes 
this  appeal,  and  assigns  in  support  thereof  numerous  errors.  The 
most  important  of  these  assignments  is  one  which  relates  to  the  meas- 
ure of  damages  adopted  in  the  court  below.  Upon  this  subject  the 
following  instruction  was  there  given : 

"That  the  measure  of  dnmages  In  an  action  for  malicious  prosecution  Is  not 
confined  alone  to  actual  pecuniary  loss  sustained  by  reason  thereof;  but  if  it 
is  believed,  from  the  evidence,  that  the  arrest  and  imprisonment  stated  in  the 
complaint  were  without  probable  cause,  then  the  jury  may  award  damages 
to  plaintiff  to  indemnify  him  for  the  peril  occasioned  to  him  in  regard  to  per- 
sonal liberty,  feelings,  and  reputation,  and  eta  a  pimishment  to  d^endant  in 
such  further  sense  as  they  shall  deem  just.'' 

By  the  assignment  of  error  and  argument  challenging  the  correct- 
ness of  this  instruction  we  are  called  upon  to  consider  the  following 
question,  viz. :  Can  damages  as  a  punishment  be  recovered  in  cases 
like  this?  The  rule  allowing  under  certain  circumstances  in  civil 
actions  based  upon  torts,  exemplary,  punitive,  or  vindictive  dam- 
ages, for  the  purpose  of  punishing  the  defendant,  has  taken  deep  root 
in  law.  It  has  the  sanction  of  learned  courts  and  law  writers,  among 
the  latter,  Mr.  Sedgwick;  and  its  abrogation  should  be  favored  only 
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upon  the  most  weighty  considerations.  But  we  find  denying  its  cor- 
rectness, Prof.  Grbenleaf,  and  several  courts  of  the  highest  respect- 
ability. As  we  shall  presently  see,  the  question  is  not  conclusively 
res  judicata  in  Colorado.  We  therefore  feel  at  liberty  to  inquire  into 
the  reasons  urged  against  the  doctrine.  Were  this  subject  now  pre- 
sented to  the  various  courts  of  the  country  for  the  first  time,  we  have 
little  doubt  as  to  what  the  verdict  would  be.  The  propriety  of  ad- 
hering exclusively  to  the  rule  of  compensation  appears  upon  careful 
investigation  with  striking  clearness.  But  many  of  the  courts,  like 
that  of  Wisconsin,  while  expressing  strong  disapprobation  of  the  doc- 
trine "inherited,"  and  declaring  it  **a  sin  against  sound  judicial  prin- 
ciple," feel  constrained  to  preserve  it  on  account  of  precedent,  in  their 
respective  states,  and  the  "current  of  authority  elsewhere."  Brown 
V.  Swineford,  44  Wis.  282. 

Perhaps  the  most  impressive  objection  to  allowing  damages  as  a 
punishment  in  cases  like  the  one  at  bar,  is  that  which  relates  to  dual 
prosecutions  for  a  single  tort.  Our  state  constitution  declares  that 
no  one  shall  be  twice  put  in  jeopardy  for  the  same  offense.  A  second 
criminal  prosecution  for  the  same  act  after  acquittal,  or  conviction 
and  punishment  therefor,  is  something  which  no  English  or  Ameri- 
can lawyer  would  defend  for  a  moment.  But  here  is  an  instance 
where,  practically,  this  wrong  is  indicted.  The  fine  awarded  as  a  pun- 
ishment in  the  civil  action  does  not  prevent  indictment  and  prose- 
cution in  a  criminal  court.  On  the  other  hand,  it  has  been  held  that 
evidence  of  punishment  in  a  criminal  suit  is  not  admissible  even  in 
mitigation  of  exemplary  damages  in  a  civil  action.  Cook  v.  Ellis,  6 
Hill,  466;  Edwards  v.  Leavitt,  46  Vt.  126.  Courts  attempt  to  ex- 
plain away  the  apparent  conflict  with  the  constitutional  inhibition 
above  mentioned ;  they  say  that  the  language  there  used  refers  ex- 
clusively to  criminal  procedure,  and  cannot  include  civil  actions. 
Brown  v.  Swlnefordy  supra.  But  this  position  amounts  to  a  complete 
surrender  of  the  evident  spirit  and  intent  of  that  instrument.  When 
the  convention  framed  and  when  the  people  adopted  the  constitution 
both  understood  the  purpose  of  this  clause  to  be  the  prevention  of 
double  prosecutions  for  the  same  offense.  Tet,  under  the  rule  allow- 
ing exemplary  damages,  not  only  may  two  prosecutions,  but  also  two 
convictions  and  punishments,  be  had.  What  difference  does  it  make 
to  the  accused,  so  far  as  this  question  is  concerned,  that  one  prose- 
cution takes  the  form  of  a  civil  action,  in  which  he  is  called  defend- 
ant ?  He  is  practically  harassed  with  two  prosecutions  and  subjected 
to  two  convictions;  while  no  hypothesis,  however  ingenious,  can 
cloud  in  his  mind  the  palpable  fact  that  for  the  same  tort  he  suffers 
two  punishments. 

An  effort  has  been  made  to  mitigate  the  undeniable. hardship  and 
injustice  by  declaring  that  juries,  in  the  second  prosecution,  whether 
it  be  civil  or  criminal  in  form,  may  consider  the  punishment  al^eeuly 
inflicted;  but  both  reason  and  authority  conelusitely  show  that  this 
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proposition  is  illusory;  that  the  application  of  snch  a  rule  is  im- 
practicable; and  that  the  attempt  to  apply  it,  while  producing  con- 
fusion, would  not  effectively  accomplish  the  purpose  intended. 

A  second  weighty  objection  to  the  rule  under  discussion  relates  to 
procedure.  It  is  doubtful  if  another  instance  can  be  found  within 
the  whole  range  of  English  or  American  jurisprudence  where  the  dis- 
tinctions between  civU  and  criminal  procedure  are  so  completely 
ignored.  Plaintiff  sues  for  damages  arising  from  the  injury  done  to 
himself.  His  complaint  or  declaration  is  framed  with  a  view  to  com- 
pensation for  a  purely  private  wrong.  It  need  not  be  under  oath, 
and  does  not  inform  defendant  that  he  is  to  be  tried  for  a  public  of- 
fense. The  summons  makes  no  mention  of  punishment;  it  simply 
commands  defendant  to  appear  and  answer  in  damages  for  the  pri- 
vate injury  inflicted  upon  plaintiff.  When  the  cause  is  called  for 
trial,  no  issue  upon  a  public  criminal  charge  is  fairly  presented  by 
the  pleadings.  A  trial  and  conviction  are  had,  and  punishment  by 
fine  is  inflicted,  without  indictment  or  sworn  information.  The  rules 
of  evidence  peculiarly  applicable  in  criminal  prosecutions  are  re- 
jected. The  doctrine  of  reasonable  doubt  is  replaced  by  the  rule  con- 
trolling in  civil  actions,  and  a  mere  preponderance  in  the  weight  of 
testimony  warrants  conviction.  Defendant  is  compelled  to  testify 
against  himself,  and  such  forced  testimony  may  produce  the  verdict 
under  which  he  is  punished.  Depositions  may  be  read  against  him, 
and  thus  the  right  of  meeting  adverse  witnesses  face  to  face  be  de- 
nied. 

The  law  fixes  a  maximum  punishment  for  criminal  offenses,  and 
in  this  state  the  presiding  judge  determines  the  extent  thereof,  where 
a  discretion  is  given;  but  under  the  rule  we  are  considering  the  jury 
are  entirely  free  from  control,  except  through  the  court's  power — 
always  unwillingly  exercised — to  set  aside  the  verdict;  they  may,  for 
an  offense  which  is  punishable  under  criminal  statutes  by  $100  fine 
at  most,  award  as  a  punishment  many  times  that  sum.  And  finally, 
when  the  defendant  has  been  punished  in  the  civil  action,  he  is  de- 
nied the  privilege  of  pleading  such  expiation  in  bar  of  a  criminal 
prosecution  for  the  same  offense.  He  can  hope  for  no  executive  clem- 
ency in  the  civil  suit;  and,  if  imprisoned  upon  the  second  convic- 
tion, under  the  authorities  haheag  corpus  does  not  lie  to  aid  him. 

The  incongruities  of  this  proceeding  are  not  confined  to  the  crim- 
inal branch  of  the  law.  Civil  actions  are  instituted  for  the  purpose 
of  redressing  private  wrongs;  it  is  the  aim  of  civil  jurisprudence 
to  mete  out  as  nearly  exact  justice  as  possible  between  contending 
litigants.  There  ought  to  be  no  disposition  to  take  from  the  defend- 
ant or  give  to  the  plaintiff  more  than  equity  and  justice  require.  Yet 
under  this  rule  of  damages  these  principles  are  forgotten,  and  judicial 
machinery  is  used  for  the  avowed  purpose  of  giving  plaintiff  that  to 
which  he  has  no  shadow  of  right.  He  recovers  full  compensation 
for  the  injury  to  his  person  or  property ;  for  all  direct  and  proximate 
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losses  occasioned  by  the  tort;  for  the  physical  pain,  if  any,  inflicted ; 
for  hia  mental  agony,  lacerated  feelings,  wounded  sensibilities;  and 
then,  in  addition  to  the  foregoing,  he  is  allowed  damages  which  are 
awarded  as  a  punishment  of  defendant  and  example  to  others.  Who 
will  undertake  to  give  a  valid  reason  why  plaintiff,  after  being  fully 
paid  for  all  the  injury  inflicted  upon  his  property,  body,  reputation, 
and  feelings,  should  still  be  compensated,  above  and  beyond,  for  a 
wrong  committed  against  the  public  at  large  ?  The  idea  is  inconsist- 
ent with  sound  legal  principles,  and  should  never  have  found  a  lodg- 
ment in  the  law. 

The  reflecting  lawyer  is  naturally  curious  to  account  for  this  "her- 
esy" or  "deformity,"  as  it  has  been  termed.  Able  and  searching  in- 
vestigations made  by  both  jurist  and  writer  disclose  the  following 
facts  concerning  it,  viz. :  That  it  was  entirely  unknown  to  the  civil 
law;  that  it  never  obtained  a  foothold  in  Scotland;  that  it  finds  no 
real  sanction  in  the  writings  of  Blackstone,  Hammond,  Comyns,  or 
Butherforth ;  that  it  was  not  recognized  in  the  earliest  English  cases ; 
that  the  supreme  courts  of  New  Hampshire,  Massachusetts,  Indiana, 
Iowa,  Nebraska,  Michigan,  and  Georgia  have  rejected  it  in  whole  or 
in  part;  that  of  late  other  states  have  falteringly  retained  it  because 
"committed"  so  to  do;  that  a  few  years  ago  it  was  correctly  said,  "at 
last  accounts  the  court  of  queen's  bench  was  still  sitting  hopelessly 
involved  in  the  meshes  of  what  Mr.  Justice  Quain  declared  to  be  'ut- 
terly inconsistent  propositions/"  and  that  the  rule  is  comparatively 
modern,  resulting  in  all  probability  from  a  misconception  of  impas- 
sioned language  and  inaccurate  expressions  used  by  judges  in  some 
of  the  earlier  English  cases.  See  Prof.  Grbenlkap's  response  to  Mr. 
Sedgwick's  criticism  of  the  former's  views  on  this  subject,  (2  Greenl. 
Ev.  235  et  seq.;)  also  the  opinion  of  the  court  delivered  by  Mr.  Jus- 
tice Foster  in  Fay  v.  Parker,  53  N.  H.  342,  and  other  authorities 
cited  at  the  end  of  this  discussion. 

.  Mr.  Parsons,  while  with  evident  reluctance  sanctioning  the  rule, 
makes  the  following  declaration : 

"We  cannot  believe  that  it  was  ever  a  principle  of  the  ancient  and  genuine 
common  law  that  damages  should  be  punishment,  or  that  the  civil  remedy 
for  the  wrong  done  should  be  punitive  to  the  wrong-doer,  as  well  as  compen- 
sative to  the  sufferer."     3  Pars.  Cont.  (6th  Ed.)  171. 

The  words  "smart  money,"  and  also  the  following  adjectives,  have 
been  used  to  designate  this  class  of  damages:  '' Speculative, ''  "im- 
aginary," "presumptive,"  "exemplary,"  "vindictive,"  and  "punitive" 
or  "punitory."  The  literal  meaning  of  all  but  the  last  three  is  eas- 
ily reconcilable  with  the  idea  of  compensation :  they  were  so  used  in 
the  first  place;  and  even  as  to  the  excepted  ones,  there  are  many 
cases  wherein  it  is  evident  they  were  employed  without  any  inten- 
tional reference  to  punishment.  These  words  all  came  into  use 
through  the  beneficent  design  of  courts  to  distinguish  between  pri- 
vate wrongs  with  and  those  without  an  evil  intent,  and  to  extend 
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the  right  of  recovery  in  the  former  case  to  injuries  excluded  from 
computation  in  the  latter. 

Mr.  Justice  Fosteb  concludes  a  discussion  of  the  expression  "smart 
money/'  as  used  by  Grotius,  and  jurists  contemporary  with  that  au- 
thor, in  the  following  language : 

''It  is  interesting*  as  well  as  instructive,  to  observe  that  one  hundred  and 
twenty  years  ago  the  term  « smart  money '  was  employed  in  a  manner  entirely 
diffei-ent  from  the  modern  signification  which  it  has  obtained,  being  then 
used  as  indicating  compensation  for  the  smarts  of  the  injured  person,  and  not, 
as  now,  money  required  by  way  of  punishment,  and  to  make  the  wrong-doer 
smart."    Fay  v.  Parker ,  mpra. 

So  long  as  the  jury  are  considering  the  material  pecuniary  injury, 
direct  or  approximate,  shown  by  the  evidence,  and  the  physical  pain, 
their  inquiry  relates  to  what  are  termed  actual  damages;  but,  when 
authorized  by  a  vicious  intent  of  the  wrong-doer,  they  turn  to  the 
realm  of  mental  anguish,  public  indignity,  wounded  sensibility,  etc. 
The  damages  awarded  may  more  appropriately  be  described  as  "pre- 
sumptive," "speculative,"  or  "imaginary."  The  injury  in  the  latter 
case  is  no  less  actual  or  real  than  in  the  former,  but  it  is  less  tangible. 
Compensation  therefor  is  more  a  matter  of  judgment,  less  a  result  of 
computation.  A  misapprehension  seems  sometimes  to  exist  as  to  the 
word  "compensatory"  when  used  in  this  connection.  Under  the  rule 
limiting  them  to  compensatory  damages,  juries  will,  with  proper  in- 
struction, recognize  a  broad  distinction  between  a  tort  unaccompanied 
by  malice,  or  circumstances  of  aggravation  or  disgrace,  and  one  pro- 
ducing equal  direct  pecuniary  damage,  where  either  of  these  conditions 
exists.  In  the  former  case  they  consider  only  the  actual  injury  to  the 
person  or  property,  including  expenses,  loss  of  time,  bodily  pain,  etc., 
occasioned  by  the  wrongful  act.  In  the  latter,  they  allow  such  addi- 
tional sum  as,  in  their  judgment,  is  warranted  by  the  circumstances 
of  contumely,  anguish,  or  oppression;  but  in  both  instances  the  dam- 
ages are  awarded  as  "compensation."  The  additional  sum  is  given 
to  the  individual  as  a  recompense  for  the  mental  suffering  or  wounded 
sensibilities,  as  the  case  may  be.  It  often  happens  that  this  consti- 
tutes the  principal  element  of  the  recovery.  If,  upon  a  crowded  thor- 
oughfare, one  maliciously  assaults  me  with  blows  and  epithets,  five 
dollars  may  fully  compensate  the  injury  inflicted  to  my  person  and 
clothing;  but  $500  may  be  utterly  inadequate  to  requite  the  sense  of 
insult,  the  personal  indignity,  the  public  disgrace  and  humiliation. 
The  extra  $500  exacted  may  operate  indirectly  as  a  punishment.  It 
may  constitute  an  example  to  others,  and  also  deter  my  assailant 
himself  from  repetitions  of  the  offense  in  future.  In  law,  however, 
it  i£  simply  compensation  for  the  private  wrong, — a  kind  of  indemnity 
which,  probably,  no  court  has  ever  refused  to  allow  when  warranted 
by  the  circumstances.  But,  under  the  doctrine  of  exemplary  damages, 
as  announced  by  the  instruction  given  in  this  case,  the  jury  are  not 
required  to  stop  with  the  five  dollars  for  material  injury  and  $500 
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for  lacerated  feelings;  they  may  turn  to  the  domain  of  criminal  law, 
and  consider  the  public  womg,  and  they  may  add  $1,000  more  as  a 
punishment  to  my  assailant.  The  arrangement  is  highly  sati factory 
to  me,  since  I  have  the  pleasure  of  pocketing  the  additional  $1,000 
to  which  I  am  not  entitled;  but,  as  we  have  already  seen,  it  hardly 
comports  with  correct  legal  principles. 

The  case  at  bar  furnishes  a  good  illustration  of  the  doctrine  under 
discussion.  The  jury  are  told  that  if  they  find  certain  facts  to  exist 
they  may  award  damages  to  plaintiff  for  (1)  the  actual  pecuniary  loss 
sustained;  (2)  the  peril  occasioned  in  regard  to  personal  liberty;  (3) 
the  injury  to  his  person  and  liberty;  (4)  injury  to  his  feelings  and 
reputation;  (5)  the  punishment  of  defendant.  The  first  four  items 
comprise  all  the  injuries  for  which  plaintiff  ought  to  recover;  they 
all  rest  upon  the  theory  of  compensation  for  the  private  wrong,  and 
are  therefore  in  perfect  harmony  with  the  principles  and  procedure 
in  civil  actions;  they  furnish  ample  ground  for  discrimination  by  the 
jury  should  they  find  the  prosecution  and  imprisonment  to  have  been 
malicious.  Why  not  remit  the  punishment  of  defendant  to  a  crim- 
inal forum?  The  jury  returned  a  verdict  for  $2,780.  How  much  of 
this  sum  was  given  as  a  punishment?  Perhaps  $1,000,  perhaps 
more;  yet,  under  our  Criminal  Code,  $500  would  have  been  the  max- 
imum. When  defendant  is  on  trial  in  the  criminal  court  he  cannot 
plead  in  bar  payment  of  this  penalty.  He  must,  if  convicted,  dis- 
charge the  additional  fine  assessed,  or  go  to  jail,  if  such  be  the  sen- 
tence. Whatever  may  be  the  technical  distinctions,  he  is,  in  fact, 
twice  prosecuted,  twice  convicted,  and  twice  punished  for  the  same 
offense.  And  one  of  these  prosecutions,  convictions,  and  punish- 
ments is  had  without  any  regard  for  the  leading  principles  obtaining 
in  criminal  procedure.  Concerning  defendant's  liability  to  indict- 
ment for  false  imprisonment,  under  our  statute,  see  Slomer  v.  People, 
25  III.  70. 

We  are  not  prepared  to  say  with  Mr.  Field  that  the  controversy 
of  the  books  about  compensatory  and  exemplary  damages  "is  one 
which  relates  more  to  the  use  of  terms  than  to  practical  results," 
(Field,  Dam.  §  73;)  nor  with  Judge  Cole,  of  Iowa,  for  whose  legal 
acumen  and  views  we  entertain  profound  respect,  that  "the  difference 
on  this  subject  between  Prof.  Greenleaf  and  Mr.  Sedgwick  may  be 
only  a  controversy  as  to  the  terminology  of  the  law,  rather  than  as 
to  the  extent  of  the  right  of  recovery,  or  the  real  measure  of  damages." 
Hendrickson  v.  Kingsbury,  21  Iowa,  379. 

These  remarks  must  be  based  upon  the  supposition  that  the  jury 
would  award  as  heavy  damages  under  the  liberal  rule  of  compensa- 
sion  above  stated,  as  they  would  with  the  added  element  of  punish- 
ment; a  conjecture  which,  it  seems  to  us,  is  hardly  defensible  from  a 
legal  stand-point.  We  deem  no  further  argument  necessary  to  show 
that  the  question  is  one  of  weighty  importance;  that  it  affects  the 
[undamental  distinctions  between  civil  and  criminal  procedure ;  that 
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it  bears  directly  upon  the  legal  rights,  and  in  many  cases,  also,  npon 
the  constitutional  rights  of  the  citizen.  In  some  of  the  states,  courts 
distinguish  between  cases  where  the  tort  is  punishable  as  a  crime  and 
those  where  it  is  malicious,  but  not  so  punishable ;  exemplary  dam- 
ages being  denied  in  the  former,  but  allowed  in  the  latter.  Bee  Suth. 
Dam.  738,  and  cases  cited* 

This  distinction  rests  upon  the  constitutional  and  humane  objec- 
tions to  dual  prosecutions,  and  punishments  for  the  same  offense; 
but  grave  doubts  may  justly  exist  as  to  the  wisdom  of  preserving  it. 
The  impropriety  of  judicially  recognizing  as  criminal  that  which  is 
not  so  by  statute  or  at  common  law;  the  incongruity  and  confusion 
arising  from  trial  and  punishment  under  the  rules  of  evidence,  plead- 
ing, and  practice  controlling  in  civil  actions;  the  injustice  of  denying 
defendant  the  benefit  of  principles  and  procedure  maintained  in  crim- 
inal prosecutions ;  the  manifest  iniquity  of  awarding  plaintiff  some- 
thing to  which  he  is  not  entitled; — these  and  other  considerations 
may  prove  so  powerful  as  ultimately  to  undermine  everywhere  the 
distinction  above  mentioned.  It  may  in  the  end  be  considered  safer 
and  better  in  all  cases  to  keep  the  two  forums. separate  and  distinct; 
to  let  the  public  protect  itself  through  legislation  and  the  principles 
of  the  common  law.  It  is  not  unlikely  that  courts  will,  in  the  course  of 
time,  generally  condemn  the  practice  of  blending  the  interests  of  the 
individual  with  those  of  society,  using  a  purely  private  action  to  re- 
dress a  public  wrong. 

The  most  difficult  cases  in  which  to  exclude  the  rule  of  damages  as 
a  punishment  are  those  where  its  application  rests  upon  gross  negli- 
gence, and  where  no  criminal  prosecution  can  be  sustained.  There 
is  often  a  feeling  that  complete  justice  cannot  be  done  without  puni- 
tive satisfaction;  but  those  courts  which  adhere  to  the  doctrine  of 
exemplary  damages  in  general  are  by  no  means  unanimous  in  apply- 
ing it  to  this  class  of  cases,  and,  when  so  applied,  the  most  guarded 
language  is  used,  and  the  most  careful  limitations  are  imposed.  It 
is  said  that  the  negligence  must  be  ^'flagrant  and  culpable;"  so  much 
so  that  malice  may  "well  be  inferred  or  imputed  to  defendant."  Field, 
Dam.  §  84,  and  cases  cited. 

Why  may  not  even  this  class  of  cases  be  safely  limited  to  the  rule 
of  compensation  ?  Is  not  this  doctrine,  as  above  explained,  sufficient 
to  meet  all  the  reasonable  demands  of  justice?  But  it  is  sufficient 
for  us  to  say  that  in  the  case  at  bar  the  objections  to  double  prose- 
cutions and  punishments  for  the  same  offense  are  decisive.  As  al- 
ready suggested,  the  distinction  above  considered  is  not  merely  ver- 
bal. It  makes  but  little  difference  what  adjective  or  expression  is  used 
to  designate  the  damages  beyond  those  termed  "actual"  which  may 
be  awarded  by  the  jury  for  injury  to  the  feelings  when  the  wrong  is 
accompanied  by  malice,  provided  the  instructions  clearly  indicate 
the  proper  limitation.  But  it  is  believed  safer  not  to  employ  the 
words  "exemplary,"  "vindictive,"  "punitory,"  or  either  of  them,  as 
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there  is  danger  of  misapprehension  growing  out  of  their  literal  mean- 
ing, notwithstanding  the  accompanying  explanations  of  the  court. 

It  has  been  with  no  little  reluctance  that  we  have  arrived  at  the  fore- 
going conclusion  as  to  the  doctrine  of  punitive  or  exemplary  damages. 
The  persuaeive  reasons  and  strong  array  of  authorities  in  support  of 
the  rule,  the  corresponding  convictions  of  a  large  part  of  the  bench 
and  bar  of  the  state,  and  the  confusion  that  may  exist  for  a  time,  have 
impelled  us  to  the  most  careful  and  conservative  deliberation.  But 
we  feel  that  the  doctrine  of  compensation,  as  explained,  is  more  in 
consonance  with  the  reason,  the  logic,  the  science  of  the  law;  that  it 
is  more  in  harmony  with  the  dictates  of  equity  and  justice;  and  that 
the  tendency  of  the  courts  and  writers  is  favorable  to  its  exclusive 
adoption, — more  correctly  speaking,  "readoption.**  We  deem  it  wiser 
to  accept  and  declare  the  rule  now  than  to  resist  for  a  time,  and  ul- 
timately be  compelled  to  do  so,  when  the  confusion  produced  would 
be  tenfold  greater  than  at  present  is  possible.  Upon  these  subjects, 
embraced  by  the  foregoing  discussion,  see  the  following  authorities 
supporting  or  opposing  the  views  adopted  in  this  opinion :  2  Greenl. 
Ev.  (13th  Ed.)  text,  notes,  and  cases,  285  et  seq.;  1  Suth.  Dam.  text, 
notes,  and  cases,  716  et  seq.;  Field,  Dam.  text,  notes,  and  cases,  64 
et  seq.;  Sedg.  Dam.  (6th  Ed.)  text,  notes,  and  cases,  552  et  seq.;  Fay 
V.  Parker y  53  N.  H.  342;  3  Pars.  Cont.  text,  notes,  and  cases,  *169 
et  seq.  Several  cases  decided  by  this  court  refer  directly  or  indirectly 
to  the  subject  of  exemplary  damages,  viz. :  Kinney  v.  WUliams,  1 
Colo.  191;  Nachtrieb  v.  Stoner,  Id.  428;  Kansas  Pae.  Ry.  Co.  v.  Lun- 
din,  3  Colo.  94;  Kansas  Pac.  Ry.  Co.  v.  Miller ,  2  Colo.  442;  W.  U. 
Tel.  Co.  V.  Eyser,  Id.  141;  Wall  v.  Cameron,  6  Colo.  275. 

In  none  of  these  cases  does  there  appear  to  have  been  a  serious 
contest  upon  this  subject  by  counsel.  It  is  not  considered  at  any 
length  or  fairly  adjudicated  in  either  of  the  opinions,  though  they 
contain  remarks  which  seem  to  recognize  the  doctrine.  In  five  of 
the  cases  the  judgments  below  were  reversed, — four  by  this  court  and 
one  by  the  supreme  court  of  the  United  States, — and,  with  a  single 
exception,  the  principal  ground  of  reversal  was  error  in  submitting 
at  all  to  the  jury  this  branch  of  the  measure  of  damages.  There- 
fore, for  this  reason,  in  four  of  those  cases  it  was  not  necessary  to 
determine  the  question,  since,  if  the  rule  were  held  to  exist,  it  had  no 
application.  In  one  of  the  remaining  two  the  reference  to  this  class 
of  damages  was  a  casual  remark  by  the  judge  who  wrote  the  opinion, 
not  necessarily  required  by  anything  in  the  record;  while,  in  the 
sixth,  the  instruction  considered  simply  told  the  jury  that  if  malice 
existed  they  were  "not  restricted  to  the  mere  corporeal  injury  of  the 
party,"  which  is  in  perfect  keeping  with  the  rule  of  compensation 
above  announced.  But  if  it  can  be  truthfully  claimed  that  the  views 
herein  expressed  are  not  in  harmony  with  those  cases,  or  either  of 
them,  we  feel  constrained  to  hold  that,  to  the  extent  of  such  conflict, 
those  opinions  should  be  modified. 
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In  view  of  a  retrial  in  the  court  below,  we  deem  it  necessary  to  con- 
sider a  few  other  questions  presented  by  the  record.  The  term 
"probable  cause,"  as  used  in  actions  for  malicious  prosecution,  has 
been  defined  as — 

'*Such  a  state  of  facts,  known  to  and  influencing  the  prosecutor,  as  would 
lead  a  man  of  ordinary  caution  and  prudence,  acting  conscientiously,  impar- 
tially, reasonably,  and  without  prejudice,  upon  tacts  within  the  parties' 
Ivnowledge,  to  believe  or  entertain  an  honest  and  strong  suspicion  that  the 
peraon  accused  is  guilty.''    Hill,  Torts,  §  18,  and  cases  cited. 

Analyzing  this  definition  we  discover  the  reason  for  the  rule  that, 
in  cases  like  the  one  before  us,  malice  may  be  implied  from  a  want 
of  probable  cause.  Persons  of  sufficient  age  and  sound  mind  are 
presumed  in  law  to  act  with  ordinary  prudence  and  discretion;  and, 
as  in  many  other  cases  where  wrong  and  injury  result  from  gross 
negligence,  upon  proof  that  there  was  no  probable  cause  the  law  sup* 
plies  a  criminal  intent.  One  cannot  procure  the  arrest  and  impris- 
onment of  another  without  any  reasonable  ground  of  suspicion,  and 
then  avoid  liability  for  the  disgrace  and  vexation  produced  upon  the 
plea  of  innocent  intent.  If  he  is  really  free  from  wrongful  motive^ 
and  yet  no  probable  cause  within  the  foregoing  definition  exists,  he 
should  pay  these  damages  for  his  indifference  or  carelessness  con- 
cerning the  rights  of  others.  Counsel  will  observe  that  all  the  cir- 
cumstances, as  they  appeared  to  the  prosecutor  at  the  time,  enter 
into  the  question,  and  that,  in  determining  whether  or  not  probable 
cause  existed,  the  jury,  so  far  as  possible,  place  themselves  in  the 
position  of  the  prosecutor.  This  expression  does  not  mean  actual 
guilt,  but  such  circumstances  as  warrant  the  prosecutor,  acting  as  a 
man  of  reasonable  caution  and  discretion,  and  free  from  malice  or 
prejudice,  in  "entertaining  an  honest  and  strong  suspicion  that  the 
person  accused  is  guilty."  See  Field,  Dam..§  690,  and  cases  cited; 
Stone  v.  Crocker,  24  Pick.  81.  Adopting  this  view  of  the  law,  it  fol- 
lows that  we  must  overrule  counsel's  remaining  objection  to  the  in- 
struction already  considered.  So  far  as  this  objection  is  concerned, 
we  think  that  this  instruction,  coupled  with  the  other  instructions 
given,  fairly  states  the  law.  But  while  it  is  correct  to  say  that  a 
wrongful  intent  may  be  implied  from  the  absence  of  probable  cause, 
it  does  not  follow  that  all  testimony  of  actual  malice  must  be  ex- 
cluded. It  is  true  that,  if  there  be  probable  cause  for  the  arrest,  the 
prosecutor  is  not  required  to  respond  in  damages,  even  though  his 
mind  may  not  be  free  from  improper  motive.  Yet  acts  of  the  prose- 
cutor, and  circumstances  connected  with  the  transaction,  affirma- 
tively showing  actual  evil  intent,  may  always  be  given  in  evidence. 
If  a  want  of  probable  cause  appear,  the  jury,  in  estimating  damages, 
may  properly  consider  the  degree  of  malignity  displayed  by  the  pros- 
ecutor. If,  through  unreasonable  cause,  unnecessary  abuse,  and  op- 
pression, the  annoyance,  contumely,  and  sense  of  outrage  inflicted  are 
enlarged,  heavier  damages  should  be  allowed,  under  the  rule  of  com- 
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pensation,  than  if  the  malice  were  wholly  implied  from  the  absence 
of  probable  cause. 

We  are  therefore  of  opinion  that  no  error  was  committed  in  receiv- 
ing testimony  as  to  what  took  place  prior  to  appearance  before  the 
jastice.  This  evidence  was  not  admitted  as  a  ground  of  damages  in 
itself.  Under  the  pleadings  it  could  not  be  so  received.  But  the  in- 
sults, oppression,  and  duress  thereby  shown  continued  through  the 
sixth  or  seventh  hours  immediately  preceding  arrival  at  the  justice's 
residence.  They  were  closely  connected  with  proceedings  before  that 
officer,  and  bore  directly  upon  the  intent  with  which  appellant  acted 
in  instituting  and  in  procuring  the  warrant  and  subsequent  impris- 
onment. 

The  sixth  instruction,  relating  to  the  disposal  of  mortgaged  prop- 
erty, should  not  have  been  given.  It  is  not  supported  by  any  evi- 
dence in  the  cause,  and  its  effect  might  possibly  have  been  misleading 
to  the  jury. 

In  view  of  the  uncontradicted  evidence  in  behalf  of  the  plaintiff  be- 
low, now  before  us,  we  do  not  consider  the  verdict  excessive.  Under 
a  correct  rule  of  damages  it  would  not  be  disturbed  on  account  of  the 
sum  awarded.  But  we  cannot  say  that  a  portion  thereof  was  not 
given  for  the  purpose  of  punishing  appellant.  The  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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SUPREME  COURT  OF  UTAH. 


Ex  parte  Harris. 
Filed  December  26,  1884. 

1.  Habeas  Corpus— Poltoamt— Evidence. 

After  evidence  has  been  heard  and  received  by  the  grand  jury,  establishing 
that  accused  had  before  been  married,  a  question  propounded  to  the  witness 
in  these  words :  **  Were  you  ever  married ;  if  so,  to  whom  were  you  married, 
and  when  ?" — is  a  proper  one,  which  the  witness  has  no  right  to  refuse  lo  an- 
swer. 

2.  Same—Order  op  Court— Contempt— Fine  and  Imprisonment. 

A  witness  who,  without  sufficient  excuse,  refuses  to  answer  a  question  pro- 
pounded by  the  grand  jury,  and  refuses  to  obey  the  order  of  the  court  direct- 
ing her  to  answer  the  same,  is  guilty  of  a  contempt  of  court,  for  which  she  may 
be  punished  by  fine  and  imprisonment. 

3.  Same— Section  467— Habeas  Corpus  Act. 

Where  a  witness  was  committed  to  prison  on  the  tenth  of  May,  for  contempt 
of  court,  and  on  the  fifteenth  of  the  month  is  brought  into  court,  and  is  in- 
formed that  it  was  about  to  excuse  the  grand  jury  from  further  service  until 
the  twenty-ninth  day  of  August  following  and  such  witness  refuses  still  to  an- 
swer the  question  theretofore  propounded  by  the  grand  jury,  an  order  of  the 
court  remanding  the  witness  to  custody  is  not  in  violation  of  section  467  of  the 
habeas  corpus  act. 

Petition  for  habeas  corpus. 

This  is  an  application  on  the  part  of  Belle  Harris  to  this  court  for 
a  writ  of  habeas  corpus. 

8.  A.  Kenner,  Arthur  Brown ,  and  S.  A.  Merritt,  for  petitioner. 

Tera  Snow,  for  United  States. 

Twiss,  J.  The  plaintiff  in  her  application  alleges  that  she  is  ille- 
gally restrained  and  imprisoned  by  the  United  States  marshal  for 
this  territory,  and  annexes  to  her  petition,  and  makes  part  thereof, 
the  order  or  judgment  of  the  court,  and  the  warrant  of  commit- 
ment, under  and  by  virtue  of  which  she  is  imprisoned,  from  which  it 
appears  that  the  applicant  was  a  witness  before  the  grand  jury,  and 
being  duly  sworn  refused  to  answer  a  certain  question  put  to  her  by 
the  grand  jury;  that  thereupon  the  grand  jury  made  a  report,  verified 
by  the  affidavit  of  its  foreman,  of  the  fact  that  such  question  was  put, 
and  of  the  refusal  of  the  witness  to  answer  it;  and  of  other  relative 
facts.  The  report  shows,  among  other  things,  that  in  course  of  an 
investigation  of  a  case  against  a  person  charged  of  having  committed 
the  crime  of  polygamy,  and  of  being  married  to  the  witness  Belle 
Harris,  as  his  second  wife,  and  after  evidence  had  been  received  and 
heard  by  them  establishing  that  such  person  so  charged  was  then 
and  had  been  married  for  more  tban  10  years  to  a  woman  other  than 
to  the  witness  Belle  Harris,  that  the  following  question  was  put  to 
the  witness  by  the  grand  jury:  "Were  you  ever  married;  if  so,  to 
whom  were  you  married,  and  when  ?"  that  the  witness  refused  to  an- 
v.5p,no.2 — 9 
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8wer  the  question,  or  to  give  any  testimony  thereon;  "that  the  only 
reason  assigned  by  said  witness  for  such  refusal  is  that  her  marriage 
is  a  matter  of  which  this  grand  jury  has  no  concern,  and  that  such 
question  is  improper;"  and  they  further  say  "that  it  is  necessary  that 
such  investigation  of  such  matter  be  had,  and  respectfully  submit  to 
the  court  if  such  question  be  one  which  it  is  proper  to  be  asked  of 
said  witness,  and  if  so,  that  this  honorable  court  will  take  such  steps 
as  the  law  requires  to  compel  said  witness  to  answer  the  same/*  The 
said  Belle  Harris  was  then  present  in  court.  The  record  proceeds 
as  follows : 

"And  thereupon  the  court  asked  said  Belle  Harris  if  she  is  a  witness  in  at- 
tendance before  said  grand  jury,  to  which  she  answered,  •Yes.'  The  court 
then  read  to  her  from  said  report  the  question  therein  contained,  and  by  the 
grand  jury  put  to  her,  as  follows:  'Were  you  ever  married;  if  so,  to  whom 
were  you  married,  and  when  ?  *  And  then  asked  her  if  that  question  was 
asked  of  her  by  the  grand  jury,  or  any  member  thereof,  while  she  w^as  such 
witness  before  the  grand  jury,  and  in  their  room,  to  which  question,  so  put  to 
her  by  this  court,  she  replied,  •  Yes,'  and  the  court  then  asked  her  if  she,  as 
such  witness,  still  refused  to  answer  the  question;  to  which  she  replied, « Yes.' 
Then  the  court  informed  her  that  it  was  a  proper  question,  and  that  it  was 
her  duty,  as  a  witness  before  the  grand  jury,  to  answer  the  question,  and  asked 
her  if  she  could  answer  the  question,  and  if  she  would  go  into  the  grand  jury 
room  and  answer  it;  to  which  she  replied  *1  will  not  answer  it;'  all  of  which 
questions  by  the  court,  and  the  answers  thereto  by  the  said  Belle  Harris, 
were  in  open  court,  and  in  the  presence  of  the  grand  jury. 

"Therefore,  it  satisfactorily  appearing  to  the  court  from  said  report,  and 
the  replies  of  said  witness  in  answer  to  the  questions  of  the  court  in  relation 
to  said  report,  that  said  Belle  Harris  has  been  duly  summoned  as  a  witness  to 
appear  before  said  grand  jury,  and  has  appeared,  and  that  said  question  was 
asked  aaid  witness,  and  that  she  refused  to  give  answer  thereto;  and  it  also 
appearing  to  the  court,  from  the  answers  of  said  Belle  Harris  to  the  questions 
put  to  her  by  the  court,  that  she  would  not  return  to  the  grand  jury  room 
and  answer  the  question  theretofore  put  to  her  by  the  grand  jury;  and  that 
all  the  statement  of  facts  set  out  in  said  report  is  true;  and  that  said  ques- 
tion was  a  legal  and  proper  question  to  be  asked  of  and  answered  by  her; 
and  it  now  appearing  to  the  court  that  said  Belle  Harris  can  answer,  but  will- 
fully refuses  to  answer  said  question  without  lawful  reason  therefor, — it  is  or- 
dered and  adjudged  by  the  court  that  said  Belle  Harris,  by  reason  of  her  re- 
fusal to  answer  said  question,  and  also  by  reason  of  her  assertions  that  she 
would  not  go  before  the  grand  jury  and  answer  said  question,  be,  jmd  is 
hereby,  guilty  of  a  willful  contempt  of  court;  and  it  is  therefore  ordered  and 
adjudged  that  said  Belle  Harris  pay  a  fine  of  twenty-five  dollars,  and  that  she 
be  imprisoned  until  she  shall  appear  before  the  said  grand  jury  and  answer 
said  question,  or  until  further  order  of  this  court;  and  it  is  further  ordered 
that  the  United  States  marshal  forthwith  take  the  said  Belle  Harris  into  his 
custody,  and  that  a  commitment  issue  herein  accordingly. '* 

A  commitment  in  compliance  with  the  order  and  judgment  of  the 
court  was  duly  issued,  dated  May  10,  1883,  under  and  by  virtue  of 
which  the  United  States  marshal  committed  the  witness  to  prison. 
On  the  fifteenth  day  of  May  the  grand  jury  appeared  before  the 
court,  and  by  the  foreman  thereof  mnde  oral  report  "that  they  had 
disposed  of  all  the  business  that  had  been  brought  before  them,  ex- 
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cept  a  case  wherein  Belle  Harris  had  been  summoned  as  a  witness, 
and  that,  by  reason  of  her  refusal  to  answer  a  question  proposed  to 
her  by  the  grand  jury,  the  case  was  not  further  investigated  or  ex- 
amined by  the  grand  jury,  and  therefore  it  is  unfinished;  and  that 
he,  the  foreman,  asked  the  court  that  the  said  Belle  Harris  be  brought 
into  court  and  asked  again  by  the  court  the  same  question,  to-wit, 
"Were  you  ever  married;  if  so,  to  whom  were  you  married,  and  when  ?" 
and  request  her  to  answer  it;  and  said  Belle  Harris  being  called  into 
court,  the  court  informed  her  that  it  was  about  to  excuse  the  grand 
jury  from  service  until  the  twenty-ninth  day  of  August  next,  at  which 
time  they  would  again  convene  for  the  transaction  of  such  business 
as  might  properly  come  before  them,  and  then  asked  her  if  she  would 
go  into  the  room  with  the  grand  jury,  and,  before  them,  answer  the 
said  question  heretofore  put  to  her  by  the  grand  jury,  whereupon  she 
replied  to  the  court  that  she  would  not  answer  the  question.  There- 
upon the  court  ordered  that  she  continue  to  be  and  remain  in  the 
custody  of  the  United  States  marshal,  under  the  commitment  here- 
tofore issued  herein ;  and  it  is  further  ordered  that  the  grand  jury 
be  excused  until  the  twenty-ninth  day  of  August  next,  at  2  o'clock 

p.  M.** 

The  evidence  of  the  first  marriage  being  established  as  a  fact  to 
the  satisfaction  of  the  jury,  this  question  was  competent  and  mate- 
rial ;  one  which,  under  the  rules  of  law  and  evidence,  the  witness  was 
required  to  answer.  Miles  v.  U.  S.  103  U.  S.  313.  And  the  action 
of  the  grand  jury  in  reporting  the  facts  to  the  court,  verified  by  the 
affidavit  of  their  foreman,  was  eminently  proper,  which,  with  the  ap- 
pearance of  the  witness  at  the  time,  put  the  whole  matter  at  once 
into  the  immediate  presence  and  scrutiny  of  the  court.  The  reasons 
given  by  the  witness  for  not  answering  the  question  in  the  room  of 
the  grand  jury  were  puerile,  and  simply  an  attempt  to  make  an  ex- 
cuse for  refusing  to  answer;  and  being  without  excuse  she  was  in 
contempt.  Ex  parte  Adams^  25  Miss.  883.  And  her  assertion  to 
the  court  that  she  would  not  answer  the  question  was  contempt  in 
the  face  of  the  court,  which  the  court,  in  furtherance  of  the  public 
welfare,  in  sustaining  its  own  dignity,  in  the  impartial  administra- 
tion of  law  and  justice,  was  required  not  only  to  notice  but  to  punish. 
People  V.  Kellj,  24  N.  Y.  74;  Comp.  Laws,  §§  10G9,  1684.  With- 
out such  power,  or  with  it  not  enforced,  courts  in  the  administration 
of  law  are  failures.  The  power  of  courts  to  protect  themselves  from 
insult,  to  enforce  their  authority,  to  repress  disorders,  and  to  punish 
intentional  offenders  is  inherent.  State  v.  Mathews,  37  N.  H.  450. 
Without  this  power  no  court  can  exist  and  be  of  any  public  utility. 
It  is  a  power  necessarily  implied  from  the  nature  of  a  court  of  jus- 
tice as  being  "necessary  to  the  exercise  of  all  others."  U.  S.  v.  Httrf- 
8<m,  7  Cranch,  32.  If  a  witness  duly  summoned  before  a  grand  jury 
can,  with  impunity,  refuse  to  be  sworn,  or  to  answer  legally  competent 
questions  uucessary  to  a  proner  investigation  of  the  case  before  them, 
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then  the  indicting  ot  persons  guilty  of  crimes  will  usually  depend 
\ipon  the  willingness  of  the  witness  to  state  the  facts  of  the  case,  and 
the  law  will  give  but  little  security  to  life  or  property. 

It  is  claimed  by  the  counsel  for  the  petitioner  that,  under  section 
467  of  the  habeas  corpus  act,  the  imprisonment  of  the  petitioner  is 
illegal,  because  the  court  and  the  grand  jury  were  adjourned  from 
May  15th  to  August  29th,  and  that  during  this  interval  it  is  out  of 
the  power  of  the  witness  to  answer  the  question  or  to  purge  herself 
of  contempt.     The  section  relied  upon  is  as  follows : 

"When  the  contempt  consists  in  the  omission  to  do  an  act  which  is  yet  in 
the  power  of  the  person  to  perform,  he  may  be  imprisoned  until  he  have  per- 
formed it,  or  until  released  by  the  court;  and  in  that  case  the  act  shall  be 
specified  in  the  warrant  of  commitment." 

The  record  shows  that  on  the  fifteenth  day  of  May,  upon  the  oral 
report  and  request  of  the  grand  jury,  the  court  ordered  the  witness 
Belle  Harris  to  be  brought  into  court,  where  she  was  told  by  the  court 
that  the  court  was  about  to  adjourn  to  the  twenty-ninth  day  of  Au- 
gust, and  that  it  was  about  to  excuse  the  grand  jury  until  that  time, 
and  then  asked  her  if  she  would  go  into  the  room  of  the  grand  jury 
and  answer  the  question  theretofore  put  to  her,  which  question  the 
court  then  repeated  to  her,  to  which  she  replied  she  would  not  an- 
swer the  question.  By  this  action  on  the  part  of  the  court  the  wit- 
ness was  fully  informed  of  the  intention  of  the  court  to  adjourn  to 
and  to  excuse  the  grand  jury  until  the  twenty-ninth  day  of  August, 
and  ample  opportunity  was  given  her  to  comply  with  the  direction  of 
the  court  to  answer  the  question,  which  she  rejected,  choosing,  with 
full  knowledge  of  all  the  facts,  to  resist  the  law  and  remain  in  prison 
rather  than  to  comply  with  the  law  and  answer  the  question.  At 
this  time  she  had,  so  to  speak,  the  key  to  her  prison  in  her  hand,  but 
chose  to  remain  in  criminal  disobedience  of  the  law,  in  contempt,  and 
in  prison  rather  than  to  obey  the  law  and  be  restored  to  her  liberty. 
Her  statement  that  she  would  not  answer  the  question  was  in  defi- 
ance of  the  law  and  the  power  of  the  court,  and  the  statement  of  her 
counsel  that  pending  the  adjournme«it  she  had  no  opportunity  to  an- 
swer the  question  and  purge  herself  of  contempt,  has  but  little  force, 
unaccompanied  with  any  suggestion  from  them  or  intimation  from 
herself  of  a  desire  or  a  willingness  to  answer.  After  an  imprison- 
ment of  five  days,  with  the  knowledge  that  the  court  and  grand  jury 
were  about  to  adjourn  until  the  twenty-ninth  of  August,  her  oppor- 
tunity of  answering  the  question,  and  her  assertion  that  she  would 
not  answer  it,  was  an  omission  to  perform  an  act  which  was  then  in 
her  power  to  perform ;  and  a  refusal  to  perform  it,  under  the  section 
relied  upon  by  counsel,  authorized  the  court  to  order  her  to  be  im- 
prisoned until  she  ahould  perform  it,  or  until  the  grand  jury  should  be 
discharged,  when  it  would  be  out  of  her  power  to  purge  herself  of  the 
contempt.  Should  she,  before  the  sitting  of  the  adjourned  term  of 
court,  communicate  to  the  judge  of  the  Second  district  court  a  desire 
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or  willingneBS  to  answer  the  question,  a  question  would  then  arise 
which  this  court  is  not  called  upon  to  decide. 

It  is  claimed  that  the  judgment  and  warrant  of  the  court  were 
illegal,  uncertain,  and  indefinite,  because  no  punishment  is  fixed  for 
a  failure  to  pay  the  fine  of  $25,  and  also  adjudging  her  to  be  im- 
prisoned until  the  further  order  of  the  court;  that  the  court  had  no 
authority  to  imprison  her  for  more  than  fi\e  days.  Section  471  of 
the  habeas  corpus  act  provides,  in  cases  of  contempt,  that  punish- 
ment shall  be  by  fine  or  imprisonment,  or  both,  and  limits  the  fine  to 
$200,  and  the  imprisonment  to  five  days,  except  as  provided  in  sec- 
tion 467,  which  authorized  the  court,  when  the  contempt  consists  in 
the  omission  to  perform  an  act  in  the  power  of  the  person  to  perform, 
to  imprison  such  person  until  he  have  performed  it,  or  until  released 
by  the  court. 

The  judgment  of  the  court  was,  in  our  opinion,  in  harmony  with  the 
provisions  of  both  sections,  and  did  not  exceed  the  power  of  the  court. 
The  counsel  on  both  sides  have  presented  this  case,  in  their  briefs  and 
arguments,  as  one  solely  under  the  common  and  territorial  law,  and 
therefore  we  have  made  no  examination  of  the  federal  statutes,  but 
have  confined  ourselves  to  the  law  under  which  it  is  submitted,  and 
express  no  opinion  as  to  what  the  effect  of  the  United  States  statutes 
would  be  if  applied  to  the  facts  of  this  case.  Let  the  petitioner  be 
remanded  into  the  custody  of  the  United  States  marshal. 
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SUPREME  COURT  OF  NEVADA. 


State  v.  Warbbn. 
Filed  December  20,  1884. 

1.  Criminal  Law  and  Procedure— Bill  of  Exceptions— Criminal  Pbacticb 

Act. 

Where,  by  statute,  it  is  the  duty  of  the  trial  court  to  settle  a  bill  of  excep- 
tions according  to  the  facts,  and  in  the  criminal  practice  act  no  remedy  is  pro- 
vided, when  the  court  refuses  to  settle  a  statement  according  to  the  facts 
claimed  by  the  exceptor,  the  appellate  court  has  no  power  to  interfere,  and 
mtist  receive  and  act  upon  it  as  signed  and  settled  by  the  lower  court. 

2.  Same — '*  Reporter's  Notes." 

The  trial  court  has  the  right  to  strike  out  from  a  bill  of  exceptions  what  pur- 
ports to  be  a  reporter's  notes  of  the  evidence  given,  and  to  settle  the  bill  ac- 
cording to  the  facts  as  they  are  understood  and  found  by  it. 

3.  Same-Murder— Instructions  to  Jury— Court's  Comments— New  Trial. 

Where,  in  the  trial  of  a  case  of  murder,  the  court,  upon  being  asked  bv  the  de- 
fendant to  give  certain  instructions  to  the  jury,  which  the  court  declined  to  give, 
and  accompanied  its  refusal  with  the  remarks  that  it  did  not  remember  any  testi- 
mony given  in  the  case  tending  to  show  that  the  deceased  ever  made  an  as- 
sault upon  the  defendant,  or  that  there  was  any  attempted  assault  made  by  the 
deceased  on  the  defendant  at  the  time,  but  that  the  jury  are  the  exclusive 
judges  of  the  facts  of  the  case,  if  there  is  any  evidence  given  by  the  defendant 
of  an  assault  for  the  jury  to  judge  of,  it  was  error  in  the  court  to  make  such 
remarks,  as  being  calculated  to  mislead  the  jury,  and,  in  case  of  conviction,  de- 
fendant is  entitled  to  a  new  trial. 

Appeal  from  the  Third  judicial  district  court,  Esmeralda  county. 

t7.  F.  Bolks,  for  appellant. 

The  Attorney  General,  for  respondent. 

Leonard,  J.  Defendant  was  convicted  of  murder  in  the  second 
degree.  He  appeals  from  the  judgment,  and  the  order  denying  his 
motion  for  a  new  trial.  The  bill  of  exceptions,  as  signed  and  settled 
by  the  court,  shows  that  at  the  trial,  in  the  presence  and  hearing  of 
the  jurors,  the  court  remarked  as  follows : 

**I  will  not  give  defendant's  instructions,  numbers  7  and  8,  for  the  reason 
that  I  do  not  remember  of  any  testimony  given  in  this  case  tending  to  show 
that  the  decejised  ever  made  an  assault  upon  the  defendant,  Warren,  or  that 
there  was  any  attempted  assault  made  by  deceased  on  Warren,  at  the  time 
of  the  killing;  but  the  lurors  are  the  exclusive  judges  of  the  facts  of  the 
case. " 

Before  judgment  was  pronounced,  and  before  filing  his  motion  for 
a  new  trial,  defendant  objected  to  that  part  of  the  bill  of  exceptions 
which  purported  to  state  the  remarks  of  the  court  above  referred  to, 
and  claimed  that  they  were  not  as  set  out  in  the  bill  of  exceptions  as 
settled.  He  excepted,  also,  to  the  action  of  the  court  in  striking  out 
of  the  bill  of  exceptions  what  is  claimed  to  have  been  a  copy  of  the 
reporter's  notes  of  the  court's  remarks,  and  he  asked  leave  to  make 
proof  of  the  remarks  that  were  in  fact  made.  There  is  nothing  in 
the  record  showing  that  counsel  for  the  respective  parties  agreed  that 
the  remarks  of  the  court  were  as  stated  in  the  bill  of  exceptions  pre- 


Digitized  by 


Google 


KeV.]  STATS  9.  WABRBN.  185 

pared  and  presented  by  defendant.  We  need  not,  therefore,  express 
any  opinion  as  to  what  would  have  been  the  effect  of  such  an  agree- 
ment. It  is  now  urged  that  the  court  erred  in  refusing  to  permit  de- 
fendant to  introduce  evidence  showing  what  remarks  were  made.  The 
civil  practice  act  (Gomp.  Laws.  1252)  provides  a  remedy  in  civU  cases, 
when  the  court  refuses  to  settle  a  statement  according  to  the  facts 
claimed  by  the  moving  party,  but  in  the  criminal  practice  act  there  is 
no  such  provision.  In  California  both  the  civil  and  criminal  practice 
acts  provide  a  remedy  for  such  cases.  The  question  is  whether,  in  the 
absence  of  a  statute,  this  court  has  any  power  in  the  premises.  We 
do  not  think  it  has.  The  statute  makes  it  the  duty  of  the  trial  court 
to  settle  the  bill  of  exceptions  according  to  the  facts,  and  this  court 
is  obliged  to  take  it  and  act  upon  it  as  signed  and  settled.  The 
legislature  has  left  the  settlement  to  the  lower  court,  without  provide 
ing  relief  in  case  of  real  or  imaginary  error.  Without  affirmative 
legislative  aetion  this  court  is  powerless.  Upon  the  point  that  the 
court  erred  in  striking  out  the  reporter's  notes  of  the  remarks  made, 
it  is  enough  to  say  that  the  reporter's  notes  are  not  in  the  transcript, 
and  if  they  were,  we  should  hold  that  the  court  had  the  right  to 
settle  the  bill  according  to  the  facts,  and  that  such  was  its  duty. 
State  v.  Larkin,  11  Nev.  321. 

We  come  now  to  the  question  whether  the  court's  remarks  set  out 
above  entitle  defendant  to  a  new  trial.  The  record  shows  that  defend- 
ant admitted  killing  Darling,  but  that  he  set  up  the  defense  of  justi- 
fiable homicide.  He  testified  that  the  deceased  threatened  his  life  at 
different  times,  and  especially  on  the  evening  previous  to  the  hom- 
icide. Other  witnesses  corroborated  his  statement  in  this  respect. 
Defendant's  testimony  is  substantially  this :  That  he  met  deceased  the 
evening  before  the  homicide.  Deceased  tapped  defendant  on  the 
shouldef  and  said  he  wanted  to  see  him.     Defendant  stepped  aside, 

and  deceased  said  there  were  three that  he  was  going 

t3  kill,  and  defendant  was  one  of  them;  that  he  would  fill  defendant 
full  of  holes;  that  deceased  had  a  big  pistol  in  his  pocket,  which  be 
started  to  pull;  that  he  raised  his  hand  to  hit  defendant,  and  said, 

**I  will  see  you  again,  you  dirty ;"  that  subsequently, 

during  the  evening,  he  was  warned  by  different  persons  to  look  out 
for  deceased ;  that,  fearing  an  attack  by  deceased  during  the  night, 
be  put  two  chairs  against  the  door,  and  threw  himself  down  across 
the  bed  with  his  clothes  on;  that  he  got  up  early  the  next  morning 
and  went  to  the  hotel  by  a  back  way.  After  stopping  there  about  an 
hour  he  walked  outside,  and  saw  deceased  down  the  street,  and,  to 
keep  out  of  his  way,  went  into  the  bar-room  and  walked  up  and  down 
the  floor  for  a  while;  that  Darling  came  along,  when  defendant  was 
within  about  two  feet  of  the  outside  door,  and  said,  "I  have  got  you 
now,"  when  defendant  pulled  his  pistol  and  fired  three  times  before 
deceased  fell;  that  he  thought  Darling  had  a  pistol,  although  he  did 
not  know  it;  that  at  the  time  of  the  shooting  deceased  had  his  hand 
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in  his  pocket,  where  he  had  his  pistol  the  previous  evening.  He  also 
testified  that  "when  be  [deceased]  saw  me,  he  started  in  after  me. 
He  made  a  dart  at  me,  and  just  as  he  came  at  me  I  fired  two  or 
three  shots  before  he  got  down."  Green  testified  for  defendant  that 
he  saw  Darling  stop  at  the  hotel  door;  that  he  made  a  move  as  if  he 
was  going  in;  that  he  had  one  hand  in  his  pocket;  that  he  heard  him 
say  something,  but  did  not  understand  the  words;  that  somebody 
said,  "You  come  to  threaten  my  life  again."  Witnesses  testified  that 
deceased  was  quarrelsome,  especially  when  drinking,  and  that  he  was 
larger  and  stronger  than  defendant. 

''An  assault  is  an  unlawful  attempt,  coupled  with  a  present  abil- 
ity, to  commit  a  violent  injury  upon  the  person  of  another."  Comp. 
Laws  2352.  Counsel  for  the  state  do  not  deny  that  there  was  testi- 
mony which,  if  credited,  tended  to  prove  an  assault  upon  defendant. 
Whether  or  not  that  testimony  was  credible  was  for  the  jury  to  de- 
cide, as  well  as  whether,  if  credited,  in  connection  with  other  evidence 
in  the  case,  it  was  satisfactory  proof  of  an  assault. 

Defendant  requested  certain  instructions,  which  were  refused,  for  the 
sole  reason,  as  stated,  that  the  court  did  not  remember  any  testimony 
tending  to  show  that  Darling  made,  or  attempted  to  make,  an  assault 
upon  defendant  at  the  time  of  the  killing;  "but,"  said  the  court,  in 
the  same  connection,  "the  jurors  are  the  exclusive  judges  of  the  facts 
in  the  case."  It  being  unnecessary,  we  do  not  decide  whether  the 
court  might  have  made  the  oral  remarks  under  consideration,  if,  in 
fact,  there  had  been  no  evidence  of  an  assault.  The  question  is,  was 
it  error  to  make  them,  in  view  of  the  fact  that  there  was  such?  It 
was  of  the  first  importance  to  defendant  to  show  that  Darling  as- 
saulted him  at  the  time,  or  made  demonstrations  which,  in  view  of 
all  the  facts,  justified  him,  as  a  reasonable  man,  in  believing  that  he 
was  in  danger  of  losing  his  life  or  receiving  great  bodily  harm.  For- 
mer threats  alone  did  not  excuse  him.  They  were  of  little,  if  any, 
value  to  him  in  his  defense,  except  in  connection  with  acts  committed 
at  the  time  of  the  homicide.  It  follows  that,  if  the  court's  recoUec* 
tion  of  the  evidence,  as  stated,  was  correct,  the  defense  of  justifi- 
cation fell  to  the  ground.  The  court  was  not  required,  in  denying 
the  instructions,  to  make  these  or  any  remarks  tending  to  a  miscon- 
struction of  the  evidence.  There  was  no  occasion  or  demand  for  any 
comments,  the  natural  tendency  of  which  was  to  satisfy  the  minds 
of  the  jury  upon  a  material  question  in  controversy,  without  a  care- 
ful consideration  of  the  evidence  given.  That  such  was  their  tend- 
ency we  cannot  doubt.  So  certain  was  the  court  that  there  was  no 
testimony  tending  to  prove  an  assault,  that  the  instructions  were  re- 
fused for  the  reasons  stated  only.  The  jury  had  good  reason  to  think 
they  would  not  have  been  refused  if  the  court  was  aware  of  any  testi- 
mony tending  to  prove  an  assault.  They  had  good  reason  to  think, 
also,  that  the  court  would  not  have  refused  instructions,  apparently 
unobjectionable  in  other  respects,  without  being  convinced  that  there 
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was  no  testimony  of  the  character  mentioned;  and  the  natural  tend- 
ency of  the  remarks  that  accompanied  the  refusal  was  not  materi- 
ally changed  hy  the  use  of  the  words  "I  do  not  remember." 

Jurors  presume,  and  they  have  a  right  to  presume,  that  courts  re- 
member testimony,  if  it  is  given»  that  is  vital  for  or  against  either  party ; 
and  this  is  especially  true  when  the  court  unhesitatingly  rules  as 
it  would  have  done  if,  in  fact»  there  had  been  no  such  testimony. 
It  cannot  be  said  the  court  would  have  bad  a  right  to  state,  in  the 
presence  of  the  jury,  that  Ihere  was  no  testimony  tending  to  show 
an  assault  upon  defendant,  even  though  it  had  been  said,  also  that 
the  jurors  were  the  exclusive  judges  of  the  facts,  notwithstanding 
the  opinion  of  the  court.  If  such  remarks  would  have  been  erro- 
neous, were  not  those  under  consideration  equally  so  ?  If  there  is 
testimony  tending  to  show  an  assault,  may  a  court  say,  '"I  will  not 
give  this  instruction  because  I  do  not  remember  any  svch  testimony," 
but  cannot  say,  '*I  will  not  give  it  because  there  is  no  such  testimony ?'* 
In  one  case,  as  in  the  other,  under  the  constitution  and  laws,  the  ju- 
rors are  the  exclusive  judges  of  the  facts,  and  they  are  so  told  by  the 
court.  If  the  court  says  ''there  is  no  such  testimony,"  still  the  ju- 
rors are  the  judges  of  the  facts,  and  their  legal  duty  is  to  examine 
the  evidence  and  decide  upon  it,  without  reference  to  the  judge's 
opinion.     In  Ticket's  Case,  13  Nev.  511,  we  said: 

"It  is  entirely  natural  that  jurore  do,  and  proper  that  tliey  should,  listen  at- 
tentively to  and  bo  greatly  influenced  by  all  remarks  of  the  court.  They  have 
the  right  to  confide  in  its  expressed  opinions,  and  it  is  their  duty  to  obey  its 
legal  instructions.  It  may  be  said  that  jurors  are  presumed  to  know  the  law ; 
that  the  court  has  not  the  right  to  instruct  them,  or  give  any  opinions  upon  ques- 
tions of  fact;  and  that,  therefore,  they  ought  not  to  be  and'will  not  be  influenced 
thereby.  In  my  opinion  experience  does  not  justify  such  conclusion;  but,  at 
any  rate,  courts  cannot  presume  against  the  natural  result  of  remarks  or  in- 
structions improperly  made.  If  the  court,  in  this  case,  had  informed  the 
jury  that  it  had  no  right  to  comment  or  instruct  them  upon  questions  of  fact, 
and  that  they  must  not  be  influenced  by  what  it  might  say,  still  its  expressed 
opinion  must  have  influenced  them.  They  would  have  known  the  opinion 
of  the  court  then,  as  now,  and  it  would  have  left  its  impression  upon  their 
minds." 

Suppose  the  court  had  said,  "I  will  not  give  these  instructions  be- 
cause I  do  not  remember  any  evidence  tending  to  sustain  defendant's 
claim  or  defense  of  justifiable  homicide."  Can  any  one  doubt  that 
the  eflFect  of  such  remarks  would  have  been  to  prejudge  the  minds  of 
the  jury  against  defendant?  If  the  court  fails  to  remember  impor- 
tant facts  in  a  case,  and  so  states  in  the  presence  of  the  jury,  is  it 
not  most  natural  for  the  latter  to  take  the  court's  view  without  ex- 
aminatiou,  instead  of  carefully  weighing  the  testimony  as  it  was 
given  ?     In  State  y.  Ah  Tong,  7  Nev.  152,  this  court  said : 

"Under  our  practice,  the  judge  should  intimate  no  opinion  upon  the  facts. 
•  If  he  cannot  do  so  directly,  he  cannot  indirectly;  if  not  explicitly,  he  cannot 
by  innuendo;  and  the  effect  of  such  an  opinion  cannot  be  obviated  by  announc- 
ing in  distinct  terms. the  jury's  independency  of  him  in  all  tnatlera  of  fact.' 
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State  V.  Dick,  2  Winst.  47.  One  object  is  stated  to  be,  to  guard  against 
the  well-known  proneness  of  jurors  to  seek  to  asceitain  the  opinion  of  the 
judge,  and  to  shift  their  responsibilities  from  themselves  to  the  court." 

The  vice  of  remarks  like  those  nnder  consideration,  whether  they  be 
"there  is  no  such  testimony,"  or  "I  do  not  remember  any  such/*  is  not 
that  they  take  from  the  jury  their  right  to  judge  of  the  facts,  but  is 
that  they  throw  the  weight  of  the  court's  opinion  into  the  scale  op- 
posed to  defendant,  when  he  has  the  right  to  be  judged  by  the  evi- 
dence as  construed  by  the  jury,  uninfluenced  and  unbiased  by  any 
opinion  of  the  judge.  The  natural  tendency  of  the  remarks  made  in 
this  case  was  to  convey  the  idea  to  the  jury  that  in  the  opinion  of  the 
court  no  testimony  was  given  for  the  purpose  of  proving  an  assault 
upon  defendant,  or  that  the  testimony  offered  and  admitted  for  that 
purpose  did  not  tend  to  prove  an  assault.  In  either  case,  the  impres- 
sion  conveyed  or  opinion  expressed  was  erroneous,  and  the  result 
may  have  been  to  lead  the  jury  into  the  error  entertained  by  the 
court. 

It  is  said  by  counsel  for  the  state  that,  when  the  court  refused  the 
instructions  upon  the  grounds  stated,  defendant's  attorney  should  have 
refreshed  the  judge's  memory  by  stating  the  testimony,  and  asking 
that  the  reporter's  notes  be  read.  This  argument  might  or  might  not 
be  sound,  (a  question  we  do  not  decide,)  if  the  question  under  con- 
sideration  was  whether  the  court  erred  in  refusing  the  instructions 
asked;  but  it  certainly  has  no  merit  where  the  error  complained  of 
is  the  making  of  the  remarks  in  question.  Defendant's  counsel  had 
the  right  to  ask  the  court  to  give  these  instructions.  The  court's 
duty  was  to  refuse  them  if  they  were  not  law,  or  were  inapplicable  to 
the  case;  but  it  was  not  justified  in  refusing  them  for  the  reason 
that  there  was  no  evidence  to  support  them,  if  such  there  was;  and 
it  had  no  right  to  convey  the  idea  to  the  jury  that  there  was  no  evi- 
dence tending  to  show  an  assault,  in  the  face  of  testimony  which,  if 
believed,  did  tend  to  prove  that  material  contested  fact.  Nor  was  it 
any  part  of  the  duty  of  defendant's  counsel  to  correct  the  court's  er- 
ror after  the  remarks  had  been  made.  He  was  not  there  for  that 
purpose. 

There  are  several  decisions  of  this  court  that  bear  upon  the  ques- 
tion under  consideration,  to  which  we  refer :  People  v.  Bonds,  1  Nev. 
36;  State  v.  Ah  Tong,  7  Nev.  162;  State  v.  Harkin,  Id.  381;  State 
T.  Ticket,  13  Nev.  509;  dissenting  opinion  of  Mr.  Justice  Lewis  in 
State  V.  Millain,  3  Nev.  468,  referred  to  and  approved  by  the  court 
in  State  v.  Ah  Tong,  supra,  152.  See,  also,  Shirwin  v.  People,  69 
111.  56;  Fisher  v.  People,  23  111.  294,  295;  Sullivan  v.  People,  31 
Mich.  4. 

Judgment  and  order  appealed  from  reversed,  and  cause  remanded. 

Hawley,  G.  J.,  dissenting.  I  am  unwilling  to  give  my  sanction  to 
a  reversal  of  this  case  upon  the  ground  stated  in  the  opinion  of  the 
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court*  The  constitution  of  this  state  declares  that  "judges  shall  not 
charge  juries  in  respect  to  matters  of  fact,  but  may  state  the  testi* 
monj  and  declare  the  law."  Article  6,  §  12.  The  remarks  of  the 
district  judge,  while  verging  closely  upon  the  prohibited  line  of  the 
constitution,  do  not,  in  my  opinion,  cross  it.  It  is  claimed  that  the 
language  of  the  judge,  construed  as  it  must  be  with  reference  to  the 
time  and  manner  of  its  use,  was  equivalent  to  a  statement  that  there 
was  no  evidence  tending  to  show  an  assault.  If  these  premises  are 
correct  then  the  conclusion  arrived  at  by  the  court  must  necessarily 
follow,  provided  there  was  any  evidence,  however  slight,  tending  to 
show  an  assault.  But  it  seems  to  me  there  is  a  marked  difference 
in  the  facts  whether  a  judge  states  to  the  jury  that  there  is  no  testi- 
mony upon  a  certain  point,  or  simply  states  that  he  has  no  recollec- 
tion of  any  testimony  being  given  upon  the  point.  In  the  former 
case  the  statement  would,  if  there  was  any  testimony,  clearly  invade 
the  province  of  the  jury,  because  the  question  at  issue  would  thereby 
be  withdrawn  from  their  consideration;  but  in  the  latter  case  it  would 
be  left  for  the  jury  to  decide  whether  there  was  any  testimony  which 
the  court  had  overlooked,  and,  if  any,  whether  it  was  suflScient  to  es- 
tablish the  fact  in  controversy,  and  hence  the  province  of  the  jury 
would  not  necessarily  be  invaded.  I  do  not  think  the  time  of  making 
the  remarks  in  question  changes  the  result  I  have  stated. 

Under  the  provisions  of  the  constitution  the  district  judge  may,  if 
so  inclined,  "state  the  testimony."  If  in  doing  so  he  leaves  out  some 
material  parts  thereof,  at  the  same  time  informing  the  jury  that  he 
has  stated  all  the  testimony  within  his  recollection,  but  that  they  are 
the  exclusive  judges  of  the  facts,  and  that  it  is  their  duty,  in  deciding 
the  case,  to  consider  all  the  testimony  adduced  at  the  trial,  would  the 
omission  of  the  judge  to  state  all  the  testimony  justify  a  reversal  of 
the  case  ?  I  think  not.  Every  practitioner  knows  that  in  the  trial 
of  causes  there  often  arises  a  controversy  between  counsel  in  relation 
to  the  testimony.  How  is  that  controversy  to  be  decided  ?  If  a  re- 
porter has  taken  down  the  testimony  his  notes  may  be  referred  to. 
Each  counsel  may  state  his  recollection.  The  court  may  state  what 
its  memory  is  in  regard  thereto.  But,  after  all,  it  is  for  the  jury  to 
decide,  and  if  the  disputed  question  is  not  withdrawn  from  their  un- 
biased consideration,  their  peculiar  province  to  decide  the  facts  is  not 
invaded. 

The  principles  announced  in  the  decisions  cited  in  the  opinion  of 
the  court  and  in  appellant's  brief  are  correct  upon  the  facts  which 
existed  therein.  It  is  always  the  province  of  the  jury  to  say  whether 
a  fact  is  proved  or  not.  They  are  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses,  of  the  weight  of  the  testimony,  and  of  the 
facts  established  by  the  testimony.  They  must  be  left  free  to  act  in 
accordance  with  the  dictates  of  their  judgment.  The  final  decision 
upon  the  facts  rests  with  them,  and  any  interference  by  the  court 
with  a  view  to  influence  them  in  finding  a  verdict  against  their  con^ 
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victions  is  unwarrantable  and  irregular.  The  constitutional  provision 
is  violated  whenever  a  judge  makes  any  remarks  in  the  presence  of 
the  jury  or  so  instructs  them  as  to  force  the  jury  to  a  particular  con- 
clusion upon  the  whole  or  any  part  of  the  case,  or  to  take  away  their 
exclusive  right  to  weigh  the  evidence  and  determine  the  facts  from  all 
the  testimony  given  in  the  case.  But  in  making  the  remarks  in 
this  case  the  district  judge  did  not,  in  my  opinion,  charge  the  jury 
in  respect  to  a  matter  of  fact.  He  did  not  express  any  opinion  upon 
the  weight  of  the  testimony,  or  make  any  statement  as  to  the  credi- 
bility of  the  testimony  as  given  by  any  witness. 

Where  an  attorney  desires  an  instruction  to  be  given  upon  his  the- 
ory of  the  case,  is  it  not  proper  for  him  to  call  the  attention  of  the 
court  to  the  particular  testimony  upon  which  he  relies  to  sustain  the 
instruction  ?  If  he  omits  to  do  so,  and  the  court  informs  him  that  it 
has  no  recollection  of  any  testimony  having  been  given  tending  to 
show  the  existence  of  a  fact  referred  to  in  the  instruction,  is  it  not 
the  duty  of  counsel  to  refresh  the  memory  of  the  court  by  a  reference 
to  the  testimony?  It  is  true  that  the  court  is  not  usually  called  upon 
to  make  any  remarks  in  giving  or  refusing  instructions;  but,  if  it  did 
not  remember  the  testimony,  would  it  be  improper  to  request  counsel 
to  refer  to  the  particular  testimony  upon  which  they  rely,  so  as  to  en- 
able the  court  to  act  intelligently  in  the  matter? 

In  People  v.  Barnhart  the  court  agreed  in  its  recollection  with  the 
district  attorney  that  no  evidence  had  been  given  of  the  character 
claimed  by  defendant's  counsel,  and  at  the  same  time  said  "that  the 
jury  were  the  sole  judges  of  what  the  testimony,  if  any,  in  that  re- 
spect was."  Defendant's  counsel  excepted  to  the  action  of  the  court 
in  allowing  the  district  attorney  to  proceed  in  arguing  the  case  upon 
the  theory  that  no  such  testimony  had  been  given.  The  supreme 
court  declared  the  exception  to  be  without  merit : 

"An  erroneous  statement  of  the  testimony  to  a  jury  by  counsel  in  the  trial 
of  a  cause  is  not  an  error  for  which  a  new  trial  will  be  awarded.  It  would 
be  strange  if  it  w;is.  It  often  occurs  that  counsel  do  not  agree  as  to  what 
the  testimony  is.  Indeed,  it  rarely  happens  that  they  do.  It  is  for  the  jury 
to  determine  that  question,  and  so  the  court  told  the  jury  in  this  case,  at  the 
same  time  affording  defendjint  the  opportunity,  of  \.  iiich  he  did  not  avail 
himself,  to  show  from  the  reporter's  notes  just  what  the  testimony  was."  59 
Cal.  402. 

In  State  v.  Rcxfnolds  the  court  stated  the  testimony  given  by  the 
witnesses  in  chief,  without  adverting  to  the  facts  elicited  upon  the 
cross-examination;  but  closed  its  remarks  with  the  injunction  that 
the  jury  "must  base  their  verdict  upon  all  the  evidence."  The  court, 
in  disposing  of  the  exceptions  to  the  omission  of  the  court,  said, 
quoting  from  the  previous  decision  of  State  v.  Grady ^  83  N.  C.  643 : 

"It  was  the  duty  of  counsel,  if  evidence  important  to  the  defense  had  been 
overlooked,  then  to  call  it  to  the  attention  of  the  judge  and  have  the  omis- 
sion supplied.  It  would  neither  be  just  to  him,  nor  conducive  to  a  fair  trial, 
to  allow  this  neglect  or  oversight,  attributable  to  the  counsel  quite  as  much 
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as  to  the  judge,  to  be  assigned  for  error,  entitling  the  accused  to  another  trial." 
87  N.  C.  546. 

In  State  v.  Reed  the  conrt  said : 

"It  can  hardly  be  expected  that  a  judge,  in  his  charge,  shall  allude  to  all 
the  testimony  developed  during  a  long  trial,  or  all  the  circumstances  grow- 
ing out  of  it,  nor  is  it  necessary  after  a  full  and  careful  analysis  of  it  by  able 
counsel.  But  if  any  material  omission  or  misstatement  occur,  it  is  the  privi- 
lege and  the  duty  of  counsel  to  call  the  attention  of  the  court  to  it  at  the 
time,  otherwise  ^1  grounds  of  complaint  are  waived."     62  Me.  137. 

These  cases  do  not  present  precisely  the  same  question  as  the  case  at 
bar;  but  the  principle  announced  is,  in  my  opinion,  more  applicable 
to  the  facts  of  this  case  than  are  the  principles  announced  in  the 
cases  cited  in  the  opinion  of  the  court. 

I  have,  so  far,  only  considered  the  question  whether  the  remarks 
of  the  judge,  of  themselves,  justify  a  new  trial,  and  have  arrived  at 
the  conclusion  that  they  do  not.  This  subject  has  been  discussed  in- 
dependent of  the  question  whether  the  instructions,  with  reference  to 
which  the  remarks  were  made,  were  correct  or  not.  Of  course  the 
judgment  should  be  reversed  if  the  instructions  refused  were  in  all 
respects  correct,  and  there  was  any  evidence  in  the  case  tending  to 
show  an  assault  upon  the  defendant.  But  I  am  of  opinion  that  the 
instructions  were  not  correct.  The  use  of  the  word  "affray"  in  lieu 
of  homicide  was  calculated  to  mislead  the  jury  with  reference  to  the 
disputed  question  whether  deceased,  prior  to  the  homicide,  assaulted 
the  defendant.  An  "affray"  is  defined  to  be  "the  fighting  of  two  or 
more  persons  in  a  public  place  to  the  terror  of  the  people."  Desty, 
Amer.  Grim.  Law,  §  96a;  Simpson  v.  State,  5  Yerg,  357;  Hawkins  v. 
State,  13  Ga.  324 ;  Wilkes  v.  Jackson,  2  Hen.  &  M.  360 ;  State  v. 
Sumner,  5  Strobh.  56;  McClellan  v.  State,  53  Ala.  640.  An  assault 
is  any  unlawful  physical  force  partly  or  fully  put  in  motion  which 
creates  a  reasonable  apprehension  of  physical  injury  to  a  human  be- 
ing. 1  Bish.  Grim.  Law,  §  648;  2  Bish.  Grim.  Law,  §  23;  State  v. 
Hampton,  63  N.  C.  14;  State  v.  Vannoy,  65  N.  G.  533;  State  v.  Gor- 
ham,  55  N.  H.  168;  Com.  v.  White,  110  Mass.  409.  The  use  of  the 
word  "affray"  implied  that  an  assault  had  been  made.  The  instruc- 
tions assumed  the  existence  of  a  fact  that  was  in  dispute,  and  were, 
therefore,  properly  refused.  The  mere  fact  that  the  court  gave  a 
wrong  reason  for  a  correct  ruling  is  not,  of  itself,  sufficient  to  justify 
a  reversal  of  the  case. 
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SUPREME  COURT  OF  COLORADO. 

*'  Colo.  1  

Denver,  S.  P.  &  P.  R.  Co.  v.  Conway. 

Filed  December  2, 1884. 

1.  Instruction  to  Jury— Verbal  Inaccukagtius. 

Mere  verbal  inaccuracies  in  an  instruction  to  the  jury,  unless  clearly  shown 
to  have  been  misleading,  are  not  ground  for  a  reversal. 

2.  Same— All  the  Law  need  not  be  Stated. 

Courts  are  not  required  to  state  in  their  instructions  to  juries  the  entire  law 
upon  any  given  subject,  but  only  so  much  thereof  as  mav  be  applicable  and 
essential  to  the  issues  and  facts  of  the  case  on  trial.  If  to  this  extent  the  charge 
is  explicit  and  correct,  it  is  not  ground  for  reversal  that  the  charge  was  not 
strictly  correct  as  universal  propositions  of  law. 

3.  Master  and  Servant — Corporation  and  Agent. 

The  rules  and  principles  of  law  applicable  to  the  relation  of  master  and  scrv- 
ant  applv  equally  to  corporations  and  their  agents,  and  damages  resulting  from 
the  negligence  of  both  classes  of  persons  are  measured  by  the  same  rule. 

4.  Same— Wrongful  Act  op  Servant— Kesponsibilitt. 

If  a  servant  is  guilty  of  a  wrongful  act  while  engaged  in  his  master's  busi- 
ness, and  acting  within  the  general  scope  of  his  authority,  the  master  is  re- 
sponsible, although  he  did  not  authorize  the  particular  act.  In  such  a  case  the 
disobedience  of  the  servant  is  no  defense. 

6.  Same— Notice  to  Agent  is  Knowledge  by  Corporation. 

Knowledge  acquired  by  the  agents  of  corporations  in  discharge  of  official 
duties,  of  facts  material  to  the  transactions  in  which  they  a  .  encaged,  or 
coming  within  their  respective  departments  of  service,  is  the  knowledge  of  the 
corporation.    Notice  received  in  this  connection  is  equivalent  to  knowledge. 

6.  Injury— Negligence— Question  for  Jury. 

The  question  whether  the  acts  complained  of  constituted  negligence  is  a 
question  for  the  jury  to  decide. 

7.  Interest  on  Verdict  not  Allowed. 

By  the  statute,  as  construed  in  the  case  of  IlawUy  v.  Barker,  6  Colo,  118,  in- 
terest is  not  recoverable  on  the  amount  of  a  verdict. 

Appeal  from  the  district  court  of  Park  county. 

Teller  d  Orahood,  for  appellant. 

John  W.  Horner^  for  appellee. 

Beck,  G.  J.  The  appeal  is  from  a  Judgment  rendered  against  the 
defendant  below,  the  Denver,  South  Park  &  Pacific  Eailroad  Com- 
pany, for  damages  to  the  property  and  person  of  the  plaintiff  occa- 
sioned by  the  burning  of  a  depot  building  belonging  to  the  defendant, 
and  the  explosion  of  a  quantity  of  giant  cartridges  therein  contained. 
The  complaint,  as  it  remained  after  demurrer  sustained  thereto,  con- 
tained three  separate  claims  for  damages  alleged  to  have  occurred  to 
the  plaintiff  by  reason  of  the  negligence  of  the  defendant.  It  alleges 
that  on  the  fourteenth  day  of  August,  1880,  the  defendant  owned  and 
operated  a  railroad  from  Denver  to  and  through  the  town  of  Bed  Hill, 
in  Park  county,  Colorado;  that  it  also  owned  and  used  a  certain  depot 
building,  in  the  latter  place,  which  contained  a  defective  flue;  that  a 
pipe  from  a  stove  in  said  building  passed  into  and  through  this  fluCi 
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rendering  the  building  extremely  unsafe,  and  liable  at  any  time  to  take 
iire.  The  complaint  further  alleges  that  the  plaintiff  owned  a  cer- 
tain saloon  building,  together  with  the  contents  thereof,  which  was 
situated  about  3^  feet  distant  from  the  defendant's  depot  building; 
that  the  plaintiff  also  occupied,  as  proprietor  thereof,  a  certain  hotel 
building,  situated  about  45  feet  from  said  depot  building.  The  acts 
of  negligence  complained  of  are  that  the  defendant,  knowing  that  the 
flue  in  said  building  was  in  a  very  defective  condition,  which  rendered 
the  building  extremely  unsafe,  and  liable  at  any  time  to  take  fire,  and 
well  knowing  that  the  property  of  the  plaintiff  was  in  close  proximity 
thereto,  carelessly,  negligently,  and  wrongfully  stored  giant  powder 
and  explosive  caps  (the  latter  being  used  to  explode  the  powder;  in 
said  building,  and,  while  said  explosives  were  so  stored  therein,  caused 
a  fire  to  be  made  in  the  store  having  the  defective  flue,  by  reason 
whereof  the  building  was  burned,  resulting  in  an  explosion  which  de- 
stroyed the  plaintiff's  property,  and  seriously  injured  him  personally. 
Damages  are  claimed  for  the  loss  of  saloon  building  and  contents  in 
the  sum  of  $1,038,  for  chattels  destroyed  in  the  hotel  in  the  sum  of 
$63,  and  for  injuries  to  the  plaintiff's  person  in  the  sum  of  $5,000. 
Judgment  is  demanded  for  said  several  sums,  together  with  interest 
thereon  from  the  fourteenth  day  of  August,  1880,  (the  time  of  the 
fire,)  at  the  rate  of  10  per  cent,  per  annum. 

The  answer  of  the  railroad  company  denies  all  the  allegations  of 
the  complaint,  including  specific  denials  of  the  causes  which  led  to 
the  burning  of  the  building  and  the  disasters  which  followed.  The 
cause  was  tried  to  a  jury,  who  returned  a  verdict  for  the  plaintiff  of 
$2,250,  upon  which  the  court  rendered  judgment.  The  errors  as- 
signed and  relied  upon  relate  to  instructions  of  the  court  to  the  jury, 
and  to  the  allowance  of  interest  upon  the  value  of  the  property  de- 
stroyed. The^r^^  and  second  errors  assigned  are  upon  the  first  in- 
struction. That  portion  of  the  instruction  assigned  for  error  is  in 
the  following  words : 

**♦  ♦  '  That  if  they  believe,  from  the  evidence,  that  defendant  had  a 
depot  building  at  Red  Hill  at  and  prior  to  August  14, 1880,  and  stored  therein 
prior  to  said  August  14,  1880,  and  from  thence  until  August  14,  1880, 
kept  therein  stored,  a  large  quantity  of  Atlr  powdex*  commonly  known  as 
'giant  cartridges;'  and  that  said  depot  building  was  near  the  property  of  the 
plaintiff,  and  during  all  the  time  said  powdet  was  therein  said  depot  build- 
ing was  in  a  defective  condition,  and  liable  to  take  fire  from  a  fire  kept  in  a 
store  in  said  building,  of  which  defendant  had  notice;  and  that,  by  reason  of 
the  carelessness  and  negligence  of  defendant,  said  building  was  burned,  and 
the  burning  of  said  building  caused  said  powder  to  explode,  and  by  fire  or 
otherwise  destroy  the  property  of  the  plaintiff,  they  should  find  for  the  plain- 
tiff." 

Counsel  say: 

''Our  objections  to  the  instruction  are  that  it  was  a  departure  from  the  is- 
sue in  the  case,  made  by  the  pleadings,  and  allowed  the  jury  to  find  a  verdict 
on  a  state  of  case  not  at  all  presented  by  the  pleadings,  and  to  wander  about 
Colo.Rep.  1-6  P.— 27 
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through  the  evidence  for  some  defect  in  the  building  itself,  not  relied  on  in 
the  complaint,  and  found  a  verdict  upon  matter  wholly  foreign  to  the  real 
issue  made  in  the  case  by  the  parties  to  it." 

Counsel  insist,  throughout  their  entire  argument,  that  the  specific 
allegation  of  the  complaint  as  to  the  origin  and  cause  of  the  fire, 
namely,  a  defective  flue,  was  abandoned  on  the  trial ;  that  there  was 
no  evidence  to  support  the  allegation,  and  that  the  court,  by  its  in- 
struction to  the  jury,  permitted  the  plaintiff  to  depart  from  the  issue 
presented  by  the  pleadings,  and  to  rest  the  claim  for  damages  upon 
a  wholly  different  element  of  liability,  viz.;  a  defective  condition  of 
the  depot  building.  This,  they  say,  was  a  change  of  the  cause  of  ac- 
tion after  the  introduction  of  the  testimony,  and  was  therefore  prej- 
udicial to  the  rights  of  the  defendant.  They  characterize  the  action 
of  the  court  as  giving  to  the  jury  by  its  instructions  a  roving  commis- 
sion to  wander  about  through  the  evidence  and  find  a  verdict  upon 
matter  wholly  foreign  to  the  case.  A  patient  examination  of  the  vo- 
luminous record  in  the  case  has  satisfied  us  that  these  charges  are 
specious  and  technical.  The  sum  total  of  these  objections  is  that 
the  jury  were  told,  if  they  believed  from  the  evidence  that  the  depot 
building  was  in  a  defective  condition,  and  liable  to  take  fire  from  a 
fire  kept  in  a  stove  in  the  building,  and,  knowing  the  fact,  the  defend- 
ant stored  a  large  quantity  of  giant  cartridges  therein,  and  that  by  the 
carelessness  and  negligence  of  the  defendant  the  depot  was  burned, 
the  powder  exploded,  and  the  plaintiff  damaged,  they  should  find  a 
verdict  in  his  favor;  instead  of  being  told  that  to  warrant  a  verdict 
for  the  plaintiff  they  must  find  that  the  fire  originated  from  a  '* de- 
fective flue." 

The  only  foundation  that  we  can  discover  for  the  objections  so 
strenuously  urged  upon  our  attention  lies  in  the  definition  of  the 
word  "flue."  The  complaint  declares,  in  hcec  verba,  "that  the  depot 
building  was  extremely  unsafe,  and  liable  at  any  time  to  take  fire." 
But  in  a  previous  sentence  the  cause  of  its  unsafe  condition  is  attrib- 
uted to  a  "defective  flue."  Now,  if  there  was  any  variance  in  the 
proof  from  the  allegations  of  the  complaint,  it  was  that  the  locits  or 
thing  referred  to  in  the  complaint  as  "defective"  was  not,  strictly 
speaking,  a  "flue,"  but  an  aperture  not  protected  by  a  flue,  through 
which  the  stove-pipe  passed.  Instead  of  there  being  a  defective  flue, 
in  the  technical  sense  of  the  term,  the  defective  condition  of  the 
building  was  owing  to  the  absence  of  a  flue  at  the  point  referred  to. 
But  we  think  this  point  was  described  with  reasonable  certainty,  and 
find  nothing  in  the  entire  proceedings  to  indicate  that  any  one  was 
misled  by  the  misapplication  of  the  term.  In  support  of  this  conclu- 
sion we  cite  the  fact  that  the  witnesses  of  both  parties,  including  the 
agents  and  officers  of  the  defendant  company,  referred  to  and  denom- 
inated the  aliened  defective  point  as  a  flue,  in  their  testimony.  The 
complaint  states  that  thei  pipe  frotti  the  stove  passed  into  and  through 
it,  and  that  a  fire  was  made  and  kept  in  the  stove,  thereby  rendering 
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the  building  unsafe.  The  testimony  showed  conclusively  that  the 
fire  originated  in  the  apartment  of  the  building  called  the  "office;" 
that  the  ceiling  over  this  room  was  composed  of  dressed  boards,  of  a 
single  thickness,  and  that  the  pipe  from  the  stove  passed  up  through 
a  hole  in  this  board  ceiling,  and  up  through  the  roof.  The  only  pro- 
tection provided  to  prevent  the  pipe  from  coming  in  contact  with  the 
boards  of  the  ceiling  was  a  small  sheet  of  tin  or  zinc,  through  which 
the  pipe  was  passed,  and  which  was  placed  on  the  upper  surface  of 
the  ceiling  boards.  The  same  provision  existed  at  the  point  where 
the  pipe  passed  through  the  roof. 

The  testimony  further  shows  that  on  the  night  of  the  disaster  a  hot 
fire  was  made  in  the  office  stove,  in  the  presence  of  and  with  the 
knowledge  of  the  defendant's  station  agent  in  charge  of  said  station 
and  building,  who  thereupon  retired  to  bed  in  said  office  room.  By 
reason  of  this  fire  and  the  so-called  defective  flue,  the  ceiling  around 
the  stove-pipe  was  ignited  and  fire  communicated  to  the  entire  build- 
ing, causing  its  total  destruction,  then  explosion  of  the  powder,  and 
the  damages  to  person  and  property  sued  for.  Now,  while  it  must 
be  conceded  that  the  phraseology  of  the  complaint  is  liable  to  verbal 
criticism  in  the  particular  mentioned,  yet  the  meaning  is  so  apparent 
that  no  prejudice  could  have  resulted  therefrom,  since  no  one  could 
have  been  misled  by  the  term  employed.  The  evidence,  also,  abun- 
dantly shows  that  the  defect  in  the  building  complained  of  was  of  the 
most  dangerous  character,  and  was  the  proximate  cause  of  the  fire. 
It  is  not  contended  in  argument  that  the  fire  originated  at  any  otlier 
point,  or  through  other  means,  and  if  it  was,  we  discover  no  evi- 
dence to  support  such  a  theory.  It  would  seem,  then,  that  the  ob- 
jections which  we  have  been  considering  are  pure  technicalities 
which  fairly  fall  within  the  class  defined  as  "curious  and  nice  excep- 
tions tending  to  the  overthrow  or  delay  of  justice,''  which,  it  has 
been  well  said,  a  proper  construction  of  the  law  always  disallows. 
Courts  do  not  sit  as  literary  critics,  and  therefore  mere  verbal  inac- 
curacies, unless  clearly  shown  to  have  been  misleading,  are  not 
ground  of  reversal. 

Portions  of  the  second  and  third  instructions  are  assigned  for  error, 
as  follows : 

"Second.  If  they  believe  from  the  evidence  that  on  and  prior  to  the  four- 
teenth of  August,  1880,  the  defendant  had  a  depot  building  at  Bed  Hill,  near 
plaintiff's  property,  that  was  in  a  defective  condition  and  liable  to  take  fire 
from  a  fire  kept  therein,  and  that,  knowing  the  premises,  a  few  days  prior  to 
said  fourteenth  day  of  August,  1880,  defendant  stored  in  said  building  a  large 
quantity  of  Atlas  powder,  commonly  known  as  giant  caitridges,  and  kept  the 
same  therein,  and  while  it  was  so  stored  therein  said  building  took  fire 
through  a  lack  of  the  care  and  diligence  above  described,  on  the  part  of  the 
defendant,  by  and  through  its  agents  and  employes,  and  caused  said  powder 
to  explode  and  destroy  by  fire,  or  therwise,  the  property  of  the  plaintiff,  they 
should  find  for  plaintiff.  Third.  And  if  the  jury  find  from  the  evidience  that 
the  defendant  stored  and  kept  in  the  depot  at  Ked  Hill  giant  powder  or  car- 
tridges, or  other  infiammable  and  combustible  materials,  when  said  depot 
v.5p,no.2 — 10 
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building  was  defective  and  unsafe  for  the  storage  and  keeping  of  snch  ma- 
terials, and  that  defendant  was  aware  of  such  facts»  or  that  it  did  not  keep 
the  same  with  the  vigilance  and  care,  and  in  the  charge  of  such  careful  and 
proper  servants,  as  a  prudent  man  would  have  done  with  the  same  kind  of 
substances,  and  that  by  reason  thereof  the  said  depot  building  was  burned, 
and  the  said  giant  powder  and  other  substances  exploded  and  destroyed  the 
property  of  plaintiff  by  fire,  or  otherwise,  they  should  find  for  the  plaintiff/' 

The  objections  assigned  to  these  instractions  are  that  there  was  no 
evidence  produced  by  the  plaintiff  that  said  depot  building  was  de- 
fective and  liable  to  take  fire  from  a  fire  kept  therein;  nor  any  evi- 
dence that  it  was  unsafe  for  the  storage  and  keeping  of  such  mate- 
rials as  therein  described;  nor  any  evidence  that  the  defendant  was 
aware  of  such  facts;  that  there  is  no  allegation  in  the  complaint,  nor 
any  evidence  produced  on  trial,  that  said  defendant  did  not  keep  said 
depot  with  vigilance  and  care,  and  in  charge  of  such  careful  and 
proper  servants  as  a  prudent  man  would  have  done ;  and  that  by  rea- 
son thereof  the  building  was  burned,  the  powder  exploded,  and  the 
plaintiff's  property  destroyed.  It  is  also  assigned  for  error  that  the 
€0urt  instructed  the  jury  that  notice  to  defendant's  agents  was  notice 
to  the  defendant,  and  that  the  acts  of  its  agents  and  employes  were 
the  acts  of  the  defendant.  The  objections  to  these  legal  propositions 
are,  that  they  are  too  broad,  and  consequently  that  they  were  calculated 
to  mislead  the  jury ;  also,  that  there  was  no  evidence  to  support  them. 

The  foregoing  objections  embrace  the  fourth,  fifth,  sixth,  seventh, 
ninth,  and  fifteenth  assignments  of  error.  We  will  first  consider  the 
objections  to  the  legal  propositions  contained  in  the  foregoing  instruc- 
tions. Respecting  the  acts  and  responsibilities  of  corporations,  the 
law  is  that  artificial  persons,  like  natural  persons,  are  liable  in  dam- 
ages for  acts  of  negligence  imputable  to  them,  whereby  injuries  re- 
sult to  third  persons.  A  corporation  acts  through  its  officers  and  em- 
ployes, who,  in  the  exercise  of  their  respective  functions,  and  to  that 
extent,  represent  the  corporation.  The  rules  and  principles  of  law 
applicable  to  the  relation  of  master  and  servant  apply  equally  to  cor- 
porations and  their  agents,  and  damages  resulting  from  the  negli- 
gence of  both  classes  of  persons  are  measured  by  the  same  rule.  If  a 
servant  is  guilty  of  a  wrongful  act  when  engaged  in  his  master's  busi- 
ness and  while  acting  within  the  general  scope  of  his  authority,  the 
master  is  liable  although  he  did  not  authorize  the  particular  act.  It 
is  no  defense  in  such  case  that  the  servant  disobeyed  private  instruc- 
tions, or  abused  his  authority.  So  c  person  who  puts  a  servant  in  a 
place  of  trust  or  responsibility,  or  commits  to  him  the  management 
of  his  business,  or  the  care  of  his  property,  is  held  responsible  for 
damages  resulting  to  third  persons  through  the  lack  of  judgment  or 
discretion  of  the  servant  while  executing  the  trust,  although  be  de- 
parted from  the  strict  letter  of  his  authority  in  the  execution  thereof. 

The  same  rules  obtain  in  respect  to  railroad  companies.  Accord- 
ingly, it  is  laid  down  that  the  employes  of  such  a  corporation,  both 
of  the  higher  and  the  subordinate  class,  who  are  engaged  in  serv- 
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ice  at  its  stations  or  on  its  trains,  are  presumed  to  be  authorized  by 
it  to  do  such  service^  and  to  perform  the  acts  usually  incident  to  their 
positions;  and  it  is  liable  for  their  tortious  acts  which  are  performed 
in  the  course  of  such  service.  Rounds  v.  Delaware^  L.  <£  W,  R.  Co. 
64  N.  Y.  129;  Cohen  v.  Railroad  Co.  69  N.  Y.  170;  Passenger  Ry.  Co. 
V.  Donahue,  70  Pa.  St.  119;  Pierce,  K.  R.  277. 

Concerning  the  question  of  notice,  the  rule  is  the  same  in  respect 
to  corporations  as  to  natural  persons.  As  to  the  latter,  the  principle 
obtains  that  willful  ignorance  of  a  fact  is  equivalent  to  actual  knowl- 
edge of  the  fact.  The  rule  is  well  settled  that  notice  to  an  agent  in 
transactions  in  which  he  is  employed,  where  it  becomes  his  duty,  by 
virtue  of  his  employment,  to  act  on  such  notice,  is  notice  to  the  prin- 
cipal. The  term  "notice,"  in  such  instance,  is  synonymous  with  the 
term  "knowledge."  It  may  therefore  be  said  that  knowledge  acquired 
by  agents  of  corporations  in  the  discharge  of  official  duties,  of  facts 
material  to  the  transactions  in  which  they  are  engaged,  or  coming 
within  their  respective  departments  of  service,  is  the  knowledge  of 
the  corporation.  EwelFs  Evans,  Ag.  229;  Ang.  &  A.  Corp.  §  305; 
Abb.  Dig.  543,  544. 

An  illustration  of  the  rule  that  notice  to  the  agent,  in  the  transac- 
tions in  which  he  is  employed,  and  within  the  scope  of  the  authority 
confided  to  him,  is  notice  to  the  principal,  is  found  in  the  case  of  a 
locomotive  engineer,  wherein  it  is  held  that  if  the  fact  be  known  to 
him  that  either  the  road  or  the  machinery  is  defective,  it  is  knowl- 
edge on  the  part  of  the  company,  and  renders  it  responsible  for  the 
consequences.  Nashville  d  C.  R.  Co.  v.  Elliott,  1  Cold.  611.  It  will 
be  observed  that  the  rules  above  stated  concerning  the  responsibili- 
ties of  corporations  growing  out  of  the  acts  of  their  agents,  and  con- 
cerning notice  to  their  agents,  are  more  full  and  guarded  upon  these 
subjects  than  the  legal  propositions  of  the  instructions  upon  the  same 
subjects.  This  fact  requires  us  to  notice  an  important  rule  of  prac- 
tice. It  is  this  that  courts  are  not  required  to  state,  in  their  instruc- 
tions to  juries,  the  entire  law  upon  any  given  subject,  but  only  so 
much  thereof  as  may  be  applicable  and  essential  to  the  issues  and 
facts  of  the  case  on  trial.  To  this  extent  the  charge  must  be  correct 
and  explicit,  and,  if  unexceptionable  in  these  essentials,  it  will  not  be 
ground  of  reversal  that  the  instructions  are  not  strictly  correct  as 
universal  propositions  of  law.  Profit.  Jury,  §§  311,  313;  Wells,  Law 
&  Fact,  §§  393,  403.  The  instructions  were  correct,  therefore,  if 
applicable  to  the  case.  But  counsel  afi&rm  that  they  were  neither 
applicable  to  the  issues  nor  based  upon  the  evidence.  What,  then, 
were  the  issues,  and  what  was  the  effect  of  the  evidence  ?  The  com- 
plaint explicitly  charged  that  the  injuries  and  damages  sustained  by 
the  plaintiff  were  occasioned  by  the  wrongful  and  negligent  acts  of 
the  defendant.  It  specified  in  what  the  wrong  and  negligence  con- 
sisted, and  likewise  the  nature  and  extent  of  the  damages  sustained. 
The  answer  as  explicitly  denied  that  the  defendant  was  guilty  of 
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wrong  or  negligence;  denied  that  the  fire  and  its  consequences  were 
the  result  of  wrong  or  negligence  on  its  part;  and  denied,  seriatim, 
the  specific  acts  of  negligence  charged,  and  the  injuries  and  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff.  It  further  de- 
nied that  the  defendant  had  any  notice  or  knowledge  of  the  alleged 
negligent  or  wrongful  acts.  So  far,  then,  as  the  issues  were  con- 
cerned, the  instructions  were  applicable,  under  the  rules  and  princi- 
ples announced. 

Upon  looking  into  the  evidence  we  learn  that  the  depot  building 
was  a  wooden  structure,  of  the  dimensions  of  about  24x36  feet,  erected 
upon  upright  blocks  of  wood,  which  elevated  the  side  nearest  the  rail- 
road about  18  inches  above  the  ground,  and  the  opposite  side  about 
three  feet  above  the  ground.  The  ends  and  sides  of  the  building  were 
composed  of  single  boards  placed  upright  against  the  frame  timbers, 
the  edges  or  cracks  of  the  boards  being  battened  with  narrower  strips 
of  lumber.  The  roof  was  a  steep  gable,  constructed  of  boards  which 
were  battened  like  the  ends  and  sides,  and  the  exterior  surface  was 
covered  with  tarred  paper  to  protect  the  interior  from  snow  and  rain. 
The  interior  was  divided  into  four  rooms  and  a  loft,  the  rooms  be- 
ing named  respectively,  "office,"  "waiting-room,"  "warehouse,"  and 
"kitchen."  These  apartments,  or  some  of  them,  including  the  of- 
fice, were  separated  from  the  loft  by  a  board  ceiling,  which  has  al- 
ready been  described,  as  has  also  the  aperature  therein  through  which 
the  pipe  of  the  office  stove  passed.  That  this  building  was  the  prop- 
erty of  the  railroad  company  is  not  denied;  that  the  company  caused 
it  to  be  constructed  and  equipped  in  manner  described  was  proven 
by  the  witnesses. 

C.  W.  Fisher,  superintendent  of  the  defendant,  stated  upon  the 
witness-stand  that  the  building  was  constructed  for  the  company 
upon  contract;  that  it  was  his  business  to  inspect  the  building  and 
property  of  the  company;  and  that,  on  the  completion  of  the  depot, 
he  inspected  it,  found  it  all  right,  and  received  it.  When  asked  about 
the  condition  of  the  defective  flue  in  the  office  ceiling,  he  answered 
that  he  did  not  remember  of  giving  special  attention  to  the  flue;  but 
he  was  under  the  impression  that  the  flues  were  all  right.  He  said 
it  was  his  special  duty  to  see  that  such  things  were  safe ;  that  he 
went  there  to  examine,  and  found  them  all  right.  He  was  unable  to 
say,  however,  whether  there  was  a  flue  in  the  office  ceiling  or  not  at 
the  time  of  his  inspection,  but  admitted  that  the  furnishing  of  flues 
for  the  building  was  not  included  in  the  contract.  He  then  stated 
that  an  employe  of  the  railroad  company,  known  as  "foreman  of 
buildings,"  by  name  of  John  Greenslit,  was  to  look  after  the  flues.  Mr. 
Greenslit  being  called  to  the  stand  and  asked  if  he  knew  anything 
about  a  flue  in  the  office  ceiling,  answered  that  he  did  not.  He  said 
he  had  furnished  but  one  flue,  and  that  went  into  the  waiting-room; 
he  had  put  none  in  the  office. 

The  testimony  shows  there  were  three  stoves  in  use  in  this  building, 
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but  we  have  here  the  remarkable  admission  that  but  one  flue  was 
provided,  and  that  was  not  for  the  office,  where,  it  seems,  fire  was 
necessary  at  all  seasons,  but  for  the  waiting-room.  The  testimony 
further  shows  that  from  the  completion  of  the  building  to  the  time  of 
the  fire  this  depot  station  was  in  the  general  charge  of  one  F.  E.  Colyer, 
as  station  agent  and  telegraph  operator  of  the  defendant.  The  only 
other  employe  of  the  defendant  at  that  point,  at  and  about  the  time 
of  the  fire,  was  one  Charles  Hilton,  who  appears  to  have  been  em- 
ployed as  an  assistant  to  the  agent,  Colyer.  Mr.  Randle,  the  defend- 
ant's superintendent  of  telegraphs,  says  he  authorized  Colyer  to  em- 
ploy Hilton  for  the  business  of  checking  tracking  freight  at  the  sta- 
tion. But  the  testimony  shows  that  in  the  absence  of  Colyer,  Hilton 
run  the  station,  excepting  only  the  telegraph  instrument.  These  two 
men,  Colyer  and  Hilton,  slept  together  in  a  bed  in  the  office,  and  were 
sleeping  there  when  the  fire  occurred.  The  weather  was  cool  in  the 
evenings  at  that  point,  rendering  it  necessary  to  have  fire  in  the  office 
stove  almost  every  night,  although  it  was  in  the  month  of  August. 
On  the  night  of  the  thirteenth  of  August  there  was  a  fire  in  the  stove, 
and  as  these  men  were  about  to  retire  to  bed  the  stove  was  filled  up 
with  coal,  more  than  the  usual  quantity  being  put  in,  according  to 
the  testimony  of  Colyer.  They  were  awakened  about  12  o'clock  in 
the  night  by  the  fire,  which  had  been  communicated  to  the  ceiling, 
and  had  gained  such  headway  that  they  could  do  nothing  but  escape 
from  the  building,  which  was  soon  destroyed.  Two  or  three  weeks 
before  this  the  station  agent  was  alarmed  by  a  fire  on  the  ceiling  at 
the  same  point.  It  appears  that  some  chips  had  been  left  there  by 
the  carpenters  when  constructing  the  building,  and  that  they  were 
ignited  by  the  heat  of  the  stove-pipe.  This  fire  was  extinguished  by 
the  agent,  with  the  assistance  of  other  persons,  by  means  of  a  bucket 
of  water,  but  no  precautions  were  taken  to  prevent  a  recurrence,  savo 
to  brush  back  the  chips.  The  occurrence  is  mentioned  by  the  wit- 
nesses as  creating  quite  a  "scare"  at  the  time. 

As  to  the  contents  of  the  building  on  the  night  of  the  final  confla- 
gration, witnesses  testified  that  there  were  about  20  cases  of  giant 
powder  or  giant  cartridges  in  the  freight-room,  weighing  about  50 
pounds  to  the  case;  also,  a  considerable  quantity  of  coal-oil  in  the 
immediate  vicinity.  Testimony  was  introduced  as  to  the  explosive 
and  dangerous  nature  of  giant  powder,  and  as  to  what  agencies  would 
cause  it  to  explode.  The  facts  of  the  fire  and  explosion,  the  situation 
of  the  plaintiff  and  his  property,  and  the  effects  produced  by  the  dis- 
aster, were  all  proven.  In  view  of  the  issues  and  the  testimony,  then, 
we  have  no  hesitation  in  pronouncing  the  instructions  both  correct 
and  applicable  to  the  case  presented  to  the  jury. 

Concerning  the  unsafe  condition  of  the  building  in  respect  to  fire, 
the  testimony  was  confined  to  the  so-called  defective  flue,  showing 
wherein  it  was  defective;  also  that  the  fire  which  destroyed  the  build- 
ing originated  at  this  point,  and  that  it  was  communicated  from  the 
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fire  in  the  office  stove  by  means  of  the  stove-pipe  which  passed  through 
the  defective  flue.  The  reference  in  the  instructions,  then,  to  the  un- 
safe condition  of  the  building,  and  its  liability  to  take  fire  from  a  fire 
kept  therein,  could  not  have  been  misunderstood  by  the  jury. 

Appellant's  counsel  think  the  previous  fire  without  significance  on 
the  question  of  a  defective  flue.  They  say  the  ceiling  did  not  ignite 
on  the  occasion,  but  only  the  chips  against  the  stove-pipe.  But  the 
witness  Colyer  said,  when  asked  if  he  saw  where  the  fire  was  when 
he  poured  on  the  water,  '*  Yes,  sir ;  the  chips  and  the  ceiling  were  also 
burnt."  This  testimony  was  received  without  objection,  and  we  think 
it  was  proper  matter  for  the  consideration  of  the  jury  on  the  question 
of  negligence.  It  showed  that  the  special  attention  of  the  defend- 
ant's  agents  was  called  to  the  condition  of  this  flue,  or  stove-pipe  pas- 
sage, before  the  storing  of  the  explosive  materials  in  the  building. 
It  was  a  notice  to  the  defendant's  agent,  and  through  him  to  the  de- 
fendant itself,  not  only  of  the  condition  of  the  flue,  but  of  the  degree 
of  heat  generated  by  the  stove-pipe,  and  the  danger,  great  or  small, 
of  a  fire  originating  at  this  point.  This  agent  being  in  charge  of  the 
company's  property  and  business  at  this  station,  the  rule  applies  that 
knowledge  acquired  by  agents  of  corporations  of  facts  coming  within 
their  respective  departments  of  service  is  the  knowledge  of  the  cor- 
poration. On  the  question  of  notice  it  further  appeared  that  officers 
of  the  company,  whose  special  duty  it  was  to  inspect  this  building 
and  to  see  that  necessary  flues  were  provided  and  put  in,  neglected 
that  duty.  The  agent  in  charge  of  the  building  knew,  from  a  per- 
sonal inspection  and  from  the  warning  of  a  previous  fire,  that  the 
so-called  flue  was  defective  and  dangerous.  Within  the  principles 
announced,  then,  all  these  agents  were  chargeable  with  knowledge  of 
the  dangerous  condition  of  the  building.  This  knowledge  being  ac- 
quired within  the  course  of  their  several  employments,  it  was  their 
duty  to  communicate  it  to  the  company,  and  in  law  the  knowledge  of 
these  agents  was  the  knowledge  of  the  company.  In  the  language  of 
the  instructions,  notice  to  these  agents  was  notice  to  the  company. 

This  disposes  of  the  objection  that  the  ''instructions  sanction  a 
notice  to  any  brakeman  or  laborer  in  the  service  of  the  company." 
Tiie  notices  proved  were  to  the  officers  and  employes,  who  were  duly 
authorized,  by  virtue  of  their  offices  and  the  scope  of  their  employ- 
ment, to  represent  the  company  in  these  identical  matters,  and  not 
to  brakeman  or  laborer.  Lastly,  under  the  rules  of  law  before  stated, 
the  shipping  of  the  giant  cartridges  to  the  depot,  the  depositing  of 
them  in  the  building,  and  the  making  of  the  fire  in  the  office  stove, 
were  each  and  all  of  them  the  acts  of  the  defendant.  These,  and  the 
failure  to  provide  a  sufficient  flue,  being  the  acts  complained  of,  and 
it  being  shown  that  they  were  all  committed  by  agents  of  the  com- 
pany in  the  course  of  their  employment,  and  within  the  scope  of  the 
authority  confided  to  them,  the  court  properly  said  of  them  in  its  in- 
structions :  "The  acts  of  its  agents  and  employes  were  the  acts  of  the 
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defendant."  The  question  whether  the  acts  complained  of  consti- 
tuted negligence  was  a  question  for  the  jury  to  decide,  and  was  so 
left.     We  think  their  finding  was  fully  warranted. 

The  remaining  errors  assigned  relate  to  the  allowance  of  interest 
on  the  value  of  the  property  destroyed.  The  court  instructed  the  jury 
that  if  they  found  a  verdict  for  the  plaintiff  they  should  assess  his 
damages  at  the  value^of  the  property  destroyed,  with  interest  thereon, 
at  the  rate  of  10  per  centum  per  annum  from  the  time  it  was  so  de- 
stroyed. Interest  in  this  state  is  a  creature  of  statute,  and  regulated 
thereby.  It  is  only  recoverable,  in  the  absence  of  contract,  in  the 
cases  enumerated  in  the  statute ;  and  damages  to  property  arising 
from  the  wrong  and  negligence  of  a  defendant  is  not  one  of  the  enu- 
merated cases.  The  statute  is  set  out  and  construed  in  Hawley  v. 
Barker,  5  Colo.  118,  where  it  was  held  that  interest  was  not  recovera- 
ble on  the  amount  of  a  verdict,  although  a  period  of  nearly  two  years 
had  elapsed  from  the  date  of  its  rendition  up  to  the  time  of  the  entry 
of  judgment  thereon.  For  adjudications  upon  similar  statutory  pro- 
visions see  Illinois  Cent.  R.  Co.  v.  Cobb,  72  111.  148;  City  of  Chicago 
V.  Allcock,  86  111.  384;  Atkinson  v.  Athiutic  d  P.  R.  Co.  63  Mo.  36*7; 
Kenney  v.  Hannibal  dt  St.  J.  R.  Co.  Id.  99. 

The  instructions  were  erroneous  in  this  particular,  and  since  it  is 
to  be  presumed  that  the  jury  obeyed  them,  and  computed  interest  at 
the  rate  mentioned  on  the  value  of  the  property  destroyed  by  the  ex- 
plosion, from  the  date  of  its  destruction  to  the  date  of  verdict,  the 
judt:;ment  must  be  reversed  for  this  error;  but  it  will  not  be  neces- 
sary to  remand  the  cause  for  a  new  trial  on  account  of  this  single 
error.  It  is  true  that  interest  was  only  given  upon  the  value  of  the 
property  destroyed,  and  not  upon  the  damages  assessed  for  personal 
injuries;  also  that  we  have  no  means  of  ascertaining  the  amount  of 
the  sum  upon  which  interest  was  allowed;  but  the  plaintiff  consents 
to  remit  from  his  judgment  a  sum  equivalent  to  the  interest  on  the 
total  amount  of  his  damages,  which  not  only  cures  the  error,  but  is 
more  favorable  to  the  defendant.  Interest  upon  the  entire  amount 
of  damages  from  August  14,  1880,  (the  date  of  the  fire,)  to  May  3, 
1881,  (the  date  of  the  judgment,)  would  amount  to  the  sum  of  $151. 
Deducting  this  sum  from  $2,250,  the  amount  of  the  judgment, 
leaves,  as  the  true  amount  for  which  judgment  should  be  entered, 
the  sum  of  $2,099. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  judgment  be  entered  herein  in  favor  of  the  appel- 
lee for  the  sum  of  $2,099,  and  for  costs  in  the  district  court  as  taxed. 
It  is  further  ordered  that  appellee  pay  the  costs  in  this  court,  to  be 
taxed. 
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7  Colo.  561 

Bruckman  v.  Tausskj. 

Filed  November,  1884. 

1.  FonETGN  Judgment— Presumption  op  Jurisdiction— PLEADTwa. 

The  jurisdiction  of  courts  of  general  jurisdiction  is  to  be  presumed,  nnd  the 
judgments  and  decrees  of  such  courts  are,  in  all  cases,  of  at  least  prima  facte 
validity,  in  asserting  such  a  judgment  or  decree  as  a  cause  of  action,  or  ground 
of  c!  jfense,  the  pleader  need  state  no  jurisdictional  facts. 

2.  Same— Domestic — Foreign- Op  Sister  State. 

The  presumptions  in  favor  of  jurisdiction  are  the  same  whether  the  judgment 
relied  on  is  domestic,  foreign,  or  of  a  sister  state. 

3.  Same— Lace  op  Jurisdiction  must  be  Averred  m  Plea. 

If  the  court  giving  the  judgment  had  no  jurisdiction  in  an  action  on  such 
Judgment,  that  fact  should  be  raised  by  defendant's  plea. 

4.  Same— Statute  Book— Rule  as  to  Authority  on  Law. 

In  respect  to  the  authority  of  "  a  book  purporting  to  contain  the  constitution 
and  statutes  of  the  state  of  Missouri,"  in  the  absence  of  further  description  in 
the  bill  of  exceptions,  it  must  be  presumed  by  the  appellate  court  that  such 
book  comes,  and  that  the  court  below  found  that  it  comes,  within  the  provisions 
of  the  statute  of  the  state  of  Colorado.  Civil  Code  1883,  \  387. 
6.  Same— Interest— Measure  for  Recovery  on  Judgment. 

The  transcript  showing  that  the  Missouri  court  awanlcd  interest  at  the  legal 
rate  on  its  judgment,  the  amount  of  such  judgment,  and  accrued  interest  at  the 
date  of  the  judgment  in  the  court  below,  is  the  proper  amount  due,  and  the 
correct  measure  of  the  latter  judgment. 
6.  Same — Interest  Allowed  by  Other  State  need  not  be  Averred. 

Interest  may  be  recovered  on  a  judgment  of  the  court  of  another  state  with- 
out any  averment  in  the  declaration  that  it  is  allowed  by  the  statute  of  the  state 
in  which  it  was  recovered ;  and  the  law  gives  it  as  damages  for  the  retention  of 
the  principal  sum,  even  though  the  judgment  of  such  other  state  does  not 
award  interest. 

Appeal  from  county  court  of  Lake  county. 

Tho8.  George,  for  appellant. 

Geo,  H,  Kolm,  for  appellee. 

Stone,  J.  Action  upon  a  judgment  of  the  circuit  court  of  the 
Eighth  judicial  circuit  of  the  state  of  Missouri.  Errors  are  as- 
signed because  the  complaint  failed  to  state  facts  in  support  of  the 
jurisdiction  of  the  Missouri  court,  and  because  such  facts  were  not 
proved  at  the  trial;  because  the  book  purporting  to  contain  the  stat- 
utes of  the  state  of  Missouri  was  received  in  evidence  without  proper 
authentication;  and  because  interest  was  allowed  on  the  Missoi;ri 
judgment.  The  complaint  alleges  that  plaintiff,  the  appellee  here, 
recovered  judgment  against  the  defendant  in  the  circuit  court  at  the 
city  of  St.  Louis,  in  the  state  of  Missouri,  "a  court  of  general  juris- 
diction," on  the  tenth  day  of  May,  1880,  for  $399.18,  and  that  no 
part  of  the  same  had  been  paid. 

The  approved  precedents  of  declarations  upon  judgments  state  the 
date  or  term  of  the  court  at  which  the  judgment  was  recovered,  the 
court  in  which  and  the  place  where  it  was  rendered,  and  the  amount 
which,  by  the  consideration  of  the  court,  the  plaintiff  has  recov- 
ered. Freem.  Judgm.  §  450.  It  is  an  elementary  rule  that  the  juris- 
diction of  courts  of  general  jurisdiction  is  to  be  presumed,  and  it  fol- 
lows that  the  judgments  and  decrees  of  such  courts  are,  in  all  caseS| 
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of  at  least  prima  facie  validity.  In  asserting  such  a  judgment  or  de- 
cree as  a  cause  of  action,  or  as  a  ground  of  defense,  the  pleader  need 
state  no  jurisdictional  facts,  "It  was  long  ago  settled  that,  in  plead- 
ing  a  judgment,  it  is  unnecessary  to  show  by  averment  that  the  court 
had  jurisdiction."  Id.  §  452.  Indeed,  this  doctrine  is  expressly  em- 
bodied in  our  own  statute.  Civil  Code  1883,  §  69.  And  the  pre- 
sumptions in  favor  of  jurisdiction  are  the  same,  whether  the  judg- 
ment relied  on  is  domestic,  foreign,  or  one  of  the  sister  states  of  this 
Union.  If  the  court  had  no  jurisdiction,  that  fact  should  be  raised 
by  defendant's  plea.     Id.  §  453. 

The  transcript  of  the  Missouri  judgment  received  in  evidence  on 
the  trial  was  duly  authenticated,  and  proved  all  the  jurisdictional 
facts  necessary  to  be  shown  on  the  part  of  plaintiflF  below. 

In  respect  to  the  volume  from  which  was  read  in  evidence  the  law 
establishing  the  said  circuit  court  of  Missouri,  and  conferring  thereon 
general  jurisdiction,  the  bill  of  exceptions  recites  that  it  was  "a  book 
purporting  to  contain  the  constitution  and  statutes  of  the  state  of 
Missouri;"  and  in  the  absence  of  any  other  or  further  description, 
we  must  presume  it  to  have  been,  and  that  the  court  below  found  it 
to  be,  such  a  book  as  comes  within  the  provisions  of  our  own  statute, 
which  declares  that  "printed  copies  in  volumes  of  statutes,  Codes, 
or  other  written  law  of  any  territory  or  any  other  state  or  foreign  gov- 
ernment, purporting  or  proved  to  have  been  published  by  the  author- 
ity thereof,  ♦  *  ♦  shall  be  admitted  by  courts  and  oflScers  of  this 
state,  on  all  occasions,  as  presumptive  evidence  of  such  laws."  Civil 
Code  1883,  §  387. 

Interest  was  properly  allowed  by  the  court  below  on  the  judgment 
sued  upon.  The  transcript  shows  that  the  Missouri  court  awarded 
interest  at  the  legal  rate  on  its  judgment,  and  the  amount  of  such 
judgment,  and  accrued  interest  at  the  date  of  the  judgment  in  the  court 
below,  was  certainly  the  proper  amount  due,  and  the  correct  measure 
of  the  latter  judgment.  In  the  case  of  Warren  v.  McCarthy,  25  111. 
95,  it  is  held,  following  the  authority  of  Prince  v.  Lamb,  Breese,  378, 
that  interest  may  be  recovered  on  a  judgment  of  the  court  of  another 
state,  without  any  averment  in  the  declaration  that  it  is  allowed  by 
the  statute  of  the  state  in  which  it  was  recovered,  and  even  though 
the  judgment  of  such  other  state  does  not  award  interest ;  that  the 
law  gives  it  as  damages  for  the  detention  of  the  principal  sum. 

None  of  the  assignments  of  error  by  appellant  appear  to  have  any 
support,  and  the  judgment  of  the  court  below  will  be  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 

People  t;.  Villarino.     (No.  20,028.) 
Filed  December  16. 1884. 

1.  Assault  with  a  Deadly  Weapon— Ikpormation,  Sufficiency  op. 

An  information,  cliarging  defendant  with  having  ** feloniously  assaulted  the 
complamant  with  a  deadly  weapon,  to-wit,  a  loaded  pistol,  with  intent  to  kill 
and  murder  him,  the  said  complainant,"  taken  in  connection  with  the  aver- 
ments of  time  and  place,  which  are  properly  pleaded,  constitutes  a  sullicient 
statement  of  the  offense  charged,  viz.,  assault  with  a  deadly  weapon. 

2.  Arraignment,  Validity  of— DEFBin>ANT'a  Right  to  Counsel. 

An  arraignment  is  not  void  because  a  defendant,  who  was  without  counsel,, 
when  brought  to  the  bar  was  not  informed  of  his  right  to,  nor  assigned,  coun- 
sel until  after  he  had  answered  <*  not  guilty"  in  response  to  the  clerk's  ques- 
tion as  to  whether  he  was  gulty  or  not  guilty;  no  substantial  right  being  af- 
fected, as  he  appeared  by  counsel  in  all  subsequent  proceedings. 

3.  Information— Effect  of  Plea  of  not  Guilty. 

The  fact  that  a  defendani,  without  counsel,  on  his  arraignment  pleaded  not 
guilty,  did  not  deprive  him  of  his  statutory  right  to  demur,  or  to  move  to  set 
aside  the  information.  He  was  entitled,  at  any  time  before  trial,  to  apply  to  the 
court  for  leave  to  withdraw  his  plea,  for  the  purpose  of  demurring  or  movmg 
to  set  aside  the  information. 

4.  Defects  in  Information — When  may  be  Bet  Up. 

It  is  only  a  want  of  Jurisdiction,  or  failure  to  state  facts  which  constitute  a 
public  offense,  which  may  be  taken  advantage  of  at  any  time  in  the  course  of 
criminal  proceedings.  Any  statutory  objection  to,  or  any  defects  apparent  upon 
the  face  of,  an  information  cannot,  after  a  plea  of  not  guilty,  be  availed  of  on 
the  trial,  nor  on  motion  for  a  new  trial,  nor  on  motion  in  arrest  of  judgment, 
tl.  Certain  Instructions  held  not  prejudicial  to  the  rights  of  defendant. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

John  Lucas,  for  appellant. 

The  Attorney  General^  for  respondent. 

MgEee,  J.  1.  The  information  laid  against  the  defendant  charged 
him  with  having  feloniously  assaulted  one  Raphael  Soto  with  a  deadly 
weapon,  to-wit,  a  loaded  pistol,  with  intent  to  kill  and  murder  him^ 
the  said  Soto.  This,  in  connection  with  the  averments  of  time  and 
place,  which  are  properly  pleaded,  constituted  a  sufficient  statement 
of  the  offense  charged,  (People  v.  Jacobs,  29  Cal.  679 ;  People  v.  Con* 
gleton,  44  Cal.  93;  People  v.  Lightner,  49  Cal.  226;  People  v.  Lewis,, 
61  Cal.  366 ;)  and  as,  in  other  respects,  the  information  conformed 
to  the  requirements  of  sections  950,  951,  952,  Penal  Code,  it  was  le* 
gaily  sufficient. 

2.  The  arraignment  was  not  void.  All  the  proceedings  necessary 
to  constitute  a  valid  arraignment  were  taken  by  the  clerk  of  the 
court,  under  the  direction  of  the  court,  and  in  accordance  with  the 
provisions  of  sections  988,  989,  Penal  Code.  But  it  is  insisted  thai 
the  arraignment  was  void,  because  when  the  defendant,  who  was 
without  counsel,  was  brought  from  prison  to  the  bar  of  the  court 
for  arraignment,  the  court  omitted  to  inform  him  of  his  right  ta 
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connsel,  or  to  assign  counsel  to  defend  him,  if  he  was  nnable  to  em* 
ploy  one.  Undoubtedly,  that  duty  was  imposed  on  the  court  by  sec- 
tion  987,  Penal  Code,  and  the  duty  was  not  performed  before  the 
commencement  of  the  proceedings  of  arraignment;  but  it  was  per- 
formed in  the  course  of  the  arraignment.  For  the  record  shows  that 
when  the  defendant,  on  his  arraignment,  answered  ''not  guilty"  to 
the  question,  asked  by  the  clerk  of  the  court,  whether  he  pleaded 
guilty  or  not  guilty,  the  court  then  asked  him  whether  he  had  counsel 
or  wanted  the  assistance  of  one,  and  the  defendant  answered  that  he 
had  no  counsel  and  was  unable  to  employ  any.  The  duty  was  there* 
fore  performed ;  and,  although  it  was  not  performed  at  the  right  time, 
yet  that  did  not  affect  the  validity  of  the  arraignment,  nor  render  it 
void;  nor  was  the  defendant  thereby  deprived  of  any  substantial 
right,  for  the  record  shows  that  he  appeared  by  counsel  in  all  the  sub- 
aequent  proceedings.  The  fact  that  the  defendant,  without  counsel, 
on  his  arraignment  pleaded  not  guilty,  did  not  deprive  him  of  his 
statutory  right  to  demur,  or  to  move  to  set  aside  the  information. 
Even  after  his  plea  was  entered,  he  had  the  right,  at  any  time  before 
trial,  to  apply  to  the  court  for  leave  to  withdraw  his  plea,  for  the  pur- 
pose of  demurring  or  moving  to  set  aside  the  information.  People 
V.  McCrory,  41  Gal.  458.  But  he  did  not  apply;  and  as  his  coun- 
sel went  to  trial  on  the  plea  entered  by  the  defendant,  it  must  be  held 
that  all  irregularities  in  the  proceedings  before  the  arraignment  and 
plea  were  waived.  Any  statutory  objections  to  an  information,  or 
any  defects  apparent  upon  its  face,  cannot,  after  a  plea  of  not  guilty, 
be  availed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a 
motion  in  arrest  of  judgment.  It  is  only  a  want  of  jurisdiction,  or  a 
failure  to  state  facts  which  constitute  a  public  offense,  which  may  be 
taken  advantage  of  at  any  time  in  the  course  of  criminal  proceedings. 
Section  1012,  Penal  Code;  People  v.  Swenson,  49  Cal.  388;  People 
V.  Turner,  39  Cal.  370;  People  v.  Burgees^  35  Cal.  115;  People  v. 
Jim  Ti,  32  Cal.  60. 

8.  We  find  nothing  in  the  challenged  instructions,  which  the  court 
of  its  own  motion  gave  to  the  jury,  prejudicial  to  the  rights  of  the  ap- 
pellant. 

Judgment  and  orders  affirmed. 

We  concur :     MoKinstbt,  J. ;  Roes,  J. 


-W  Cal.  236 

Mabshall  V.  Levy  and  others.     (No.  8,98C.y 

Filed  December  16, 1884. 

1,  GuAKANTT— Stock  Contracts— Construction. 

Where  the  conditions  of  a  contract  of  guaranty  were  that  a  stock-hroker 
should  purchase  and  carry  certain  stocks,  and  that  the  guarantor  would  in- 
demnify him  against  any  loss  for  60  days,  in  reselling  sach  stock,  and  that 
he  would  pay  interest  at  the  rate  of  1>^  per  cent,  a  month  on  any  balance  due 
therefrom,  the  slock-broker  who  purchased  and  carried  such  stock,  and  paid 
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assessments  which  had  been  levied  thereon,  was  entitled  to  deduct  the  amoupt 
of  such  assessments  from  the  proceeds  of  the  sales  of  such  stock. 
2.  Same— Interest. 

Where,  on  such  a  contract,  the  term  of  the  guaranty  was  extended  from  time 
to  time  beyond  such  period  of  60  days,  the  broker  is  entitled  to  legal  interest 
only  until  the  balance  due  him  after  sale  is  ascertained,  and  from  the  date  of 
ascertaining  such  balance  interest  is  to  be  computed  at  the  rate  provided  for 
in  the  contract. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Lloyd  dt  Woody  for  appellant. 

O.  E.  Harpham,  for  respondent. 

Myriok,  J.  The  defendant  Levy,  being  indebted  to  a  firm  of  stock- 
brokers for  moneys  advanced  by  them  in  stock  transactions,  arranged 
with  another  firm  of  stock-brokers,  Eppstein  &  Co.,  that  the  latter 
firm  should  take  up  the  stocks,  paying  to  the  first  firm  the  amount 
due  it,  and  carry  the  stocks  for  him.  In  this  arrangement  the  defend- 
ant Baldwin  was  to  guaranty  on  behalf  of  Levy.  The  guaranty  of 
Baldwin  was  in  the  following  terms: 

"San  Francisco,  March  10,  1879. 
"M.  Julias  Levy  in  account  with  Eppstein  &  Co.,  cuuimia;tion  stocJ£-bro- 
kers,  No.  304  Pine  street: 

1879.  PURCHASE. 

March  10th,  1,250  Belcher,  6}, S  8.125  00 

March  10th,     250  Mexican,  40,   -        -        -        -  10,000  00 

Com., 45  30 


E.  and  0.  Ex., 618,170  30 

"I  herewith  guaranty  the  above  account,  to-wit,  eighteen  tliousand  one 
hundred  and  seventy  and  thirty  one-hundredths  dollars,  ($18,170.30,)  in  gold 
coin,  against  any  loss  for  sixty  days  from  date,  and  agree  to  make  good  any 
loss  that  may  be  sustained  thereon  in  reselling  the  above  stock;  balance  to 
be  paid  with  interest  at  IJ  per  cent,  per  month.  E.  J.  Baldwin." 

The  term  of  the  guaranty  was  extended  from  time  to  time  until 
July  25,  1879,  transactions  of  sale  and  purchase  of  other  stocks  hav- 
ing been  had  in  the  mean  time  by  the  consent  of  Baldwin,  and  on 
that  day  the  stocks  then  in  hand  were  sold  by  Eppstein  &  Co.,  they 
claiming  a  balance  due  them  of  $4,028.57. 

Two  questions  arise  on  this  appeal,  viz.:  (1)  During  the  time 
Eppstein  &  Co.  were  carrying  the  stocks  they  paid  assessments  which 
had  been  levied  thereon.  Were  they  entitled  to  deduct  the  amounts 
so  paid  from  the  proceeds  of  sales?  (2)  As  to  Baldwin,  when  did 
interest  begin  to  run:  from  the  dates,  respectively,  of  the  payments 
made  by  Eppstein  &  Co.,  or  from  the  time  the  balance  was  ascer- 
tained, viz.,  July  25,  1879,  and  at  what  rates? 

We  are  of  opinion  that  Eppstein  &  Go.  had  the  legal  right  to  pro- 
tect the  security  in  their  hands  by  the  payment  of  the  assessments; 
otherv\rise  it  might  have  been  entirely  lost  by  sale  for  assessments.    In 
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gnarantying  the  account,  Baldwin,  in  terms,  guarantied  interest  at 
the  rate  of  1;^  per  cent,  per  month  only  on  the  balance  to  be  ascer- 
tained. The  balance  was  ascertained  July  25,  1879;  therefore,  from 
that  day  only  is  interest  to  be  computed  at  that  rate.  But  as,  under 
section  1917,  Civil  Code,  on  moneys  lent  interest  is  payable  at  the  rate 
of  7  per  cent,  per  annum,  and  as  the  transaction  between  Levy  and 
his  grantor  on  one  side  and  Eppstein  &  Go.  on  the  other  was  one  of 
moneys  lent,  interest  is  payable  thereon  at  the  statutory  rate. 

Some  other  points  were  presented,  but  there  are  none  which  affect 
the  substantial  rights  of  the  appellant.  The  judgment  and  order  as 
to  Baldwin  are  reversed,  and  the  cause  is  remanded,  with  instructions 
to  render  judgment  in  favor  of  plaintiff  and  against  the  defendant 
Baldwin  on  the  following  bases,  viz. :  Credit  the  account  sued  on 
with  the  total  amounts  paid  for  stocks,  assessments,  and  commis- 
sions, viz.,  $41,784.84:;  debit  with  the  amounts  received  on  sales,  viz., 
$39,645 ;  add  to  the  credit  side  at  the  proper  dates  interest  on  the  in- 
termediate balances  in  favor  of  Eppstein  &  Co.  at  the  rate  of  7  per 
cent,  per  annum  to  July  25, 1879 ;  from  that  day  the  amount  in  favor 
of  Eppstein  &  Co.  will  bear  interest  at  the  rate  of  1^  per  cent,  per 
month  until  date  of  judgment  hereby  ordered. 

We  concur:     Shabpstein,  J. ;  Thornton,  J. 


M  Cal.  285 

People  ex  rel.  v,  Labue  and  others.     (No.  9,519.) 
Filed  December  16,  1884. 

1.  Apprahancb  and  Demand  for  Change  op  Venue— Sufficiency  of. 

Where  defendant's  appearance  and  demand  for  change  of  venue  were  filed 
simultaneously,  it  was  sufficient  that  such  demand  was  signed  by  defendant's 
attorney. 

2.  Change  of  Venue— Affidavtt  of  Merits. 

Upon  a  motion  to  change  the  place  of  trial  in  an  action  against  sureties,  on 
a  bond,  an  affidavit  of  merits  by  one  of  the  sureties  is  sufficient;  the  other  de- 
fendants need  not  file  such  affidavit. 

3.  Affidavit  of  MsRrrs— Form  and  Bufficienct  of. 

An  affidavit  of  merits,  stating  that  affiant  had  **  fully  and  fairly  stated  hi$ 
case  and  the  facts  constituting  his  defense  in  the  said  action  "  to  his  attorney, 
is  insufficient  in  that  it  does  not  show  that  the  affiant  stated  the  com  to  his  at- 
torney. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  Ban  Francisco. 

J.  F.  Wendell,  for  appellant. 

T.  C.  Coogan,  for  respondents. 

By  the  Court.  Appeal  from  an  order  refusing  to  change  the  place 
of  trial.  Both  defendants  filed  a  demurrer  to  the  complaint,  and  filed 
a  demand  in  writing,  signed  by  their  attorney,  that  the  place  of  trial 
be  had  in  the  county  where  they  resided.  Notice  of  the  motion  for 
change  of  place  of  trial  was  given  by  both  defendants,  and  stated 
that  the  motion  was  based  on  the  papers  on  file  and  the  affidavit  of 
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Greenlaw.  The  affidavit  of  merits  was  the  affidavit  of  defendant 
Greenlaw  alone,  and  stated  that  "he  has  fully  and  fairly  stated  his 
case  and  the  facts  constituting  his  defense  in  the  said  action/'  to 
his  attorney. 

The  respondents,  on  behalf  of  the  correctness  of  the  order  denying 
the  motion,  urge :  First.  That  the  demand  was  not  signed  by  the 
defendants  in  person;  that  the  attorney  had  no  authority  until  he 
had  appeared  in  the  action.  The  appearance  and  the  demand  were 
simultaneous  acts.  There  is  nothing  in  the  point.  Second.  That 
Larue  did  not  file  any  affidavit  of  merits,  nor  was  one  filed  on  his  be- 
half. The  defendants  were  sued  as  sureties  on  a  bond.  The  point 
is  not  well  taken.  Rowland  v.  Coyne,  56  Cal.  1.  Third.  That  Green- 
law's affidavit  was  insufficient ;  and  cite  Nicker  son  v.  California  Raisin 
Co.  61  Gal.  268.  In  that  case  the  affidavit  was  that  he  had  stated 
his  defense,  and  the  affidavit  was  held  defective.  In  the  case  at  bar 
the  affidavit  was  that  he  had  fully  stated  his  case,  and  the  facts  con- 
stituting his  defense,  in  the  action.  We  are  of  opinion  that  the  affiant, 
in  saying  that  he  had  stated  his  case,  in  effect  said  no  more  than  that 
he  had  stated  his  defense,  not  that  he  had  stated  the  case;  and  that 
the  decision  in  Nickerson  v.  California  Raisin  Co.,  supra,  applies. 
See,  also,  Watkins  v.  Degener,  63  Gal.  500. 

Order  affirmed. 


86  Cal.  333 

TwoMET  and  another  r.  People's  Ioe  Go.     (No.  8,861.) 
Filed  December  16, 1884. 

CONTnACT8~CON8TIH7CTIO»  OP  COVENANTS. 

Where  the  covenants  of  a  conlract  were  that  one  party  was  to  furnish  ice  at 
a  stipulated  price,  and  that  the  others  were  to  purchase  all  such  ice  as  they 
needed  Irom  the  parties  of  the  first  part,  in  consideration  of  such  stipulatecl 
price,  the  purchase  of  6,000  pounds  of  ice  from  another  party  than  the  ones 
named  in  the  contract,  constitutes  a  breach  of  the  contract :  the  rule  de  mtnt- 
mis  non  curat  lex  does  not  apply,  though  the  quantity  so  purchased  is  compar- 
atively very  small. 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Merced. 

Estee  d  Boalt,  for  appellant. 

Bennett  d  Wigginton,  for  respondents. 

By  the  Goubt.    The  action  is  on  the  instrament  following: 

"Merged  CrpY,  Cal.,  February  17, 1879. 

"We,  the  undersigned,  agree  to  furnish  ice  to  William  Twomey  and  H.  A. 
Bloss,  for  the  term  of  one  year  from  date,  at  Merced,  at  the  rate  of  $5  per  ton; 
they,  William  Twomey  and  H.  A*  Bloss,  agreeing  to  pay  for  the  ice  on  delivery, 
in  gold  coin  of  the  United  States;  they,  the  said  parties,  to  pay  the  C.  P.  B. 
B.  Co.  freight  at  the  said  Merced ;  the  People's  Ice  Company  agreeing  to  send 
or  Bell  ice  to  the  said  parties,  and  them  only,  for  the  term  of  one  year;  the 
said  parties  agreeing  to  take  ice  from  said  People's  Ice  Co.,  and  from  no  one 
else,  for  the  term  of  one  year.  "People's  Ice  Co., 

•'J.  B.  Thompson,  Pn^sident. 
-»Tei-  G.  A.  IfeLL." 
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We  find  it  annecessary  to  pass  on  the  qnestion  as  to  the  validity  of 
the  contract,  or  as  to  the  authority  of  Bell  to  sign  for  the  president  or 
company.  By  the  terms  of  the  alleged  contract  it  was  the  duty  of  the 
defendant  to  furnish  to  plaintiffs  such  quantities  of  ice  as  should  bo 
demanded  of  it,  when  the  same  should  be  demanded,  during  the  year. 
One  inducement  to  defendant  to  enter  into  the  contract  was  the  prom- 
ise by  plaintiffs  to  purchase  of  no  other  person  than  defendant  dur- 
ing the  year;  and  a  breach  of  the  contract  by  plaintiffs  in  that  par- 
ticular would  release  defendant  from  any  further  performance  after 
such  breach.  The  first  demand  (if  it  constituted  a  demand)  for  ice, 
made  by  plaintiffs  upon  defendant,  was  on  June  2,  1879.  Prior  to 
that  time,  Bloss,  one  of  plaintiffs,  purchased  from  a  third  person  (as 
is  admitted  by  respondents)  about  6,000  pounds  of  ice. 
Defendant's  counsel  asked  the  court  below  to  charge  the  jury: 
"You  are  instructed  that,  under  the  terms  of  the  written  paper,  Exhibit  A» 
there  is  an  obligation  on  the  part  of  the  plaintiffs  to  buy  no  ice  from  any  per- 
son except  the  defendant;  and  if  you  find  that  the  plaintiffs,  or  either  of  them, 
purchased  ice  any  time  between  the  seventeenth  day  of  February,  1879,  and 
the  second  day  of  June,  1879,  from  any  person  except  the  defendant,  then 
the  defendant  is  not  liable  in  this  action.** 

Bespondents  claim  that  6,000  pounds  is  so  small  a  quantity  of  ice 
that  the  rule  de  minijnis  "nearly"  applies;  and  claims  further  that 
the  contract  was  made  with  both  plaintiffs,  and  with  reference  to  the 
business  they  were  to  conduct  of  furnishing  ice  to  the  public,  and 
that,  as  the  ice  purchased  by  Bloss  was  used  in  his  hotel,  which  he 
was  carrying  on  independently  of  Twomey,  the  purchase  by  him  was 
no  breach  of  the  contract.  But  the  defendant  was  entitled  to  fur- 
nish all  the  ice  which  should  be  purchased  by  plaintiffs,  or  either  of 
them,  whether  the  same  should  be  sold  directly  to  consumers,  or  in- 
directly as  part  of  the  food  or  drink  of  the  guests  of  the  hotel  of  one 
of  them.  Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


(2  Cal.  Unrep.  421) 

Harbis  v.  Mobb  and  others.     (No.  9,723.) 

Filed  December  15, 1884. 

BvroEwcB— Record  op  Convkjtion  of  Murdbb  as. 

The  record  of  conviction  of  murder  is  admissible  as  evidence  of  the  fact  that 
the  person  convicted  was  implicated  in  said  murder. 

Department  2.  Appeal  from  the  superior  court  of  Santa  Barbara 
county.    Action  to  recover  reward. 

W.  G,  Stratton,  for  appellant. 

Tho8.  McNtdta,  for  respondents* 

By  the  Court.  We  think  the  record  of  the  conviction  of  Sprague 
of  the  murder  of  W.  T.  More  was  competent  for  the  purpose  of  show- 
ing that  Sprague  was  implicated  in  said  mnrder,  and  that  the  court 
erred  in  excluding  it  for  that  purpose.     The  evidence  introduced,  to- 
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gether  witb  that  offered  and  erroneously  excluded,  was  sufficient  to 
entitle  the  plaintiff  to  have  the  issues  submitted  to  the  jury,  and  the 
court  erred  in  granting  a  nonsuit.     Judgment  and  order  reversed. 


66  Cal.  288 

Habley  v.  Golden  State  &  Miners*  Iron  Works.     (No.  8,278.) 

Filed  December  16, 1884. 

Contract  of  Sale— Warranty  by  Implication. 

A  warranty  can  be  implied  only  in  case  of  a  sale,  and  docs  not  arise  out  of  a 
mere  contract  of  sale  or  agreement  to  sell. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  !San  Francisco. 

George  A.  Nourse,  for  appellant. 

Cary  db  Troutt,  for  respondents. 

Myrige,  J.  The  second  cause  of  action  stated  in  plaintiffs'  com- 
plaint is  evidently  based  on  a  warranty  of  the  articles  specified.  Al- 
though there  is  not  in  the  complaint  a  direct  allegation  of  sale,  yet 
from  the  language  used  in  connection  with  the  allegation  of  warranty 
the  pleader  must  have  intended  to  aver  a  sale  with  warranty.  This 
is  further  apparent  from  the  fact  that,  if  no  averment  of  sale  was  in- 
tended, there  are  not  averments  of  an  agreement  by  defendant  to 
hold  the  plaintiffs  harmless  of  any  expenses  they  might  be  put  to  in 
and  about  the  property,  its  transportation,  or  fitting  for  use.  The  de- 
fendant would  not  be  liable  unless  there  was  a  sale  with  warranty, 
or  unless  there  was  an  agreement  to  hold  harmless  or  to  refund. 
Therefore,  we  conclude  that  the  pleader  intended  to  aver  a  sale  with 
warranty.  The  court  found  there  was  no  sale.  It  follows,  there  was 
no  warranty.  "A  warranty  is  an  engagement  by  which  a  seller  as- 
sures to  a  buyer  the  existence  of  some  fact  affecting  the  transaction." 
Section  1763,  Civil  Code.  A  mere  contract  of  sale  or  agreement  to 
sell  does  not  imply  a  warranty.  Section  1764,  Civil  Code.  Doubt- 
less the  defendant  could  have  contracted,  for  a  consideration,  that  the 
concentrators  should  prove  to  be  of  a  certain  quality,  and  able  to  per- 
form certain  work,  independent  of  a  sale;  it  could  also  have  con- 
tracted to  send  the  concentrators  to  plaintiffs  for  experiment,  and  guar- 
antied their  fitness,  and  agreed  to  refund  all  expenses;  but  such 
contracts  do  not  appear  in  this  case.  There  being,  then,  no  sale 
found  by  the  court,  and  there  being  no  sufficient  averments  to  show 
liability  on  the  part  of  defendant  without  a  sale  with  warranty,  the 
court  was  not  justified  in  rendering  judgment  against  defendant  for 
any  of  the  items  of  expenses  paid  by  plaintiffs.  There  must  be  a 
trial  de  novo.  Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

We  concur:     Sharpstein,  J.,  Thornton,  J. 
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Boyd  r.  Slaybaok.     (No.  9,637.) 
Filed  December  17, 1884. 

1.  FnirDXNG8--DK8CRTFTTON  OF  DeBDS  IK,  BUFFICISNCT  OF. 

Where,  in  an  action  concerning  real  property,  there  are  but  two  deeds  In  the 
i^ase  considered,  and  they  arc  referred  to,  in  the  findinss  and  statement  on  mo- 
lion  for  a  new  trial,  as  the  ** short  deed"  and  **long  deed/'  and  the  findings 
evidence,  and  decree  clearly  show  what  property  was  described  in  the  ont 
known  as  the  "  short  deed,"  and  that  the  other  deed,  called  the  "  long  deed/* 
contained  a  description  of  the  residue  of  the  property  in  controversy,  the  refer- 
ence to  tbem  by  such  names  is  sufficiently  certain. 

2.  No  Srror  AppBABma  in  the  Record,  Judgment  Affirmed. 

Department  2.  Appeal  from  the  superior  court  of  San  Diego 
county. 

Brunaon  d  Welles,  for  appellant. 

Chase^  Arnold  d  Hunsaker,  for  respondent. 

Shabpstein,  J.  The  plaintiff  alleges  in  his  complaint  that  on  the 
twenty-third  day  of  April,  1881,  Mary  B.  Taggart  duly  made,  exe- 
cuted, and  delivered  to  him  two  several  deeds  of  conveyance,  by  one 
of  which  she  conveyed  to  him  certain  described  parcels  of  land,  and 
by  the  other  certain  other  parcels.  According  to  the  complaint,  the 
number  of  parcels  specified  and  described  in  one  is  much  greater 
than  the  number  specified  and  described  in  the  other.  Consequently, 
much  more  space  is  devoted  to  the  description  of  the  several  parcels 
alleged  to  have  been  conveyed  by  one  of  the  deeds  than  is  devoted 
to  ihe  description  of  the  several  parcels  alleged  to  have  been  con- 
yeyed  by  the  other.  Neither  of  the  deeds  was  produced  at  the  trial. 
The  first  witness  examined  was  the  plaintiff  in  his  own  behalf.  He 
referred  to  one  of  the  deeds  as  ''the  short  deed,"  and  to  the  other  as 
''the  second  or  larger  deed.**  In  the  statement  on  motion  for  a  new 
trial  we  find  the  following : 

"Flaintill  here  introduced  in  evidence  the  notarial  record  of  the  witness  n. 
H.  Dougherty,  as  far  as  the  same  relates  to  the  acknowledgment  of  Mary  B. 
Taggart,  on  the  twenty-third  day  of  April,  1881,  of  the  two  certain  deeds 
wherein  Mary  B.  Taggart  was  the  grantor,  and  John  B.  Boyd  was  the  grantee, 
description  being  the  same  as  appears  in  the  decree  of  the  court  herein.** 

Beferring  to  said  decree  we  find  that  the  court  adjudged  the  plain- 
tiff to  be  the  owner  of  the  land  described  in  the  deed  referred  to  in 
the  findings  as  "the  short  deed,"  viz.,  the  one  which  conveyed  the 
least  number  of  parcels  of  land,  and  that  he  had  no  title,  right,  or  in- 
terest in  the  land  described  in  the  other  deed.  In  the  first  finding  of 
the  court,  the  deed  referred  to  as  ''the  short  deed"  corresponds  with 
the  one  so  denominated  in  the  decree.  Another  deed  is  referred  to 
^as  the  other  of  said  deeds  referred  to  as  the  Mong  deed.'"  There 
ire  but  two  deeds  in  the  case,  and  the  evidence,  findings,  and  decree 
clearly  show  what  property  was  described  in  the  one  denominated 
"the  abort  deed,"  and  that  the  other  deed,  denominated  "the  lon^ 
deed,"  contained  a  description  of  the  residue  of  the  property  in  con 
v.6p,no.2 — 11 
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troversy.  This  we  think  to  be  sufficiently  certain.  The  evidence  as 
to  the  execution  and  delivery  of  the  deed  referred  to  as  "the  long 
deed"  is  not  of  such  a  character  as  would  warrant  any  interference 
here  with  the  finding  of  the  court  below  on  that  question.  The  find- 
ings, as  we  read  them,  are  not  conflicting,  and  we  think  there  is  no 
error  in  the  instructions  given,  and  none  in  refusing  to  give  any  other. 
Judgment  and  order  affirmed. 

We  concur;    Thobnton,  J.;  Mybice,  J. 


2  Cal.  Unrep.  428 

HiiBDY  and  others  v.  Sbxton  and  others.    (No.  0,508.) 
Filed  December  17, 1884. 

Pabtition— Trial  Evidence— Evtokncb  in  Rebuttal. 

in  an  action  for  partition,  where  plaintiffs  allege  title  in  themselyes  to  the 
undivided  one-half  of  the  premises  and  in  defendants  to  the  other  undivided 
one-half,  and  defendants  deny  plain tifEs'  title,  allege  title  in  themselves  to  the 
whole,  and  plead  the  statute  of  limitations,  on  the  trial,  after  defendants  have 
proved  the  entry  of  their  grantor  under  one  H.,  it  is  competent  for  the  plain- 
tiffs to  show  that  H.  acquired  his  title  from  B.,  who  had  been  joint  owner  with 
plaintiffs'  predecessor  in  interest,  to  the  end  that  it  might  be  determined  whether 
the  acts  of  defendants  and  their  grantors  had  been  sufficient  to  bar  the  plain- 
tiffs' right  of  recoYery. 

Department  2.  Appeal  from  the  superior  court  of  Santa  Barbara 
county. 

R.  M.  DiUard  and  S.  L.  Terry,  for  appellants. 

Janett  Richards,  for  respondents. 

Mybice,  J.  Partition.  Plaintiffs  allege  title  in  themselves  to  the 
undivided  one-half  of  the  premises,  and  in  defendants  to  the  other 
undivided  one-half.  Defendants  deny  plaintiffs'  title,  allege  title  in 
themselves  to  the  whole,  and  plead  the  statute  of  limitations.  The 
plaintiffs,  after  proving  that  Box  and  Summers  were  the  owners  of 
the  premises  in  1853,  and  that  Summers  executed  a  deed  to  Goon, 
plaintiffs*  intestate  ancestor,  rested.  The  defendants  then  proved 
entry  in  1867  by  their  grantor,  under  a  deed  from  Huse,  and  subse* 
quent  continuous,  open,  notorious,  exclusive,  and  adverse  possession. 
Plaintiffs  then  offered  in  rebuttal  a  judgment  against  Box;  and  an 
execution  sale  and  sheriff's  deed  of  Box's  interest  to  Huse,  defend- 
ants' grantor.  This  evidence  was  objected  to  on  the  sole  ground  that 
it  was  not  evidence  in  rebuttal,  and  should  have  been  offered  as  part 
of  plaintiffs'  case  in  ohief.  The  court  sustained  the  objection.  We 
think  the  ruling  was  erroneous.  After  defendants  had  proved  the 
entry  of  their  grantor  under  Huse,  it  was  competent  for  the  plaintiffs 
to  show  that  Huse  acquired  his  title  from  Box,  who  had  been  a  joint 
owner  with  plaintiffs'  predecessor  in  interest,  Summers,  to  the  end 
that  it  might  be  determined  whether  the  acts  of  defendants  and  their 
grantors  had  been  sufficient  to  bar  the  plaintiffs'  right  of  recovery. 

It  will  be  observed  that  we  are  passing  solely  upon  the  admissi- 
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bility  of  the  evidence  as  against  the  objection  made.    Judgment  re- 
versed, and  canse  remanded  for  a  new  triaL 

We  concur :    Shabpstein,  J* ;  Thornton,  J. 


Estate  of  Boss.    (No.  9,489.) 
Filed  December  17, 1884. 
No  MsBiT  ApPEABma  in  Motion  to  Dismibs  Appeal,  the  motion  U  denied. 

Department  2.    Appeal  from  the  superior  court  of  £em  county. 
R.  E.  Arick,  for  administrator. 
SteUan  d  Houghton^  for  W.  B.  Bose. 
J.  FT.  Fr€€VMn,  for  respondent. 

Bt  thb  Coubt.    We  see  no  merit  in  the  motion  to  dismiss  the 
appeal  herein,  and  the  same  is  therefore  denied. 
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SUPREME  COURT  OF  KAITSAS. 

(82  Kan.  666) 

Sandwich  Manuf'o  Go.  v.  Nicholsok* 

Filed  November  28, 1884. 

Evidence— Opinion,  Foundation  for. 

It  is  error  for  a  trial  court  to  permit  a  witness  to  testify  as  to  how  much  wheat 
an  ordinarily  goo<l  reaper  will  ordinarily  cut  in  a  day,  until  it  had  been  pre- 
viously shown  that  the  witness  is  competent  to  testify  with  regard  to  such 
matter. 

Error  from  Johnson  county. 

£•  B.  GiU,  for  plaintiff  in  error. 

Burris  d  Little,  for  defendant  in  error. 

YAI4ENTINB,  J.  On  June  23, 1881,  T.  H.  Nicholson  purchased  of  the 
Sandwich  Manufacturing  Company,  a  corporation,  through  J.  H. 
Caddy,  its  agent  at  Spring  Hill,  Kansas,  a  reaper  and  binder.  The 
reaper  and  binder  were  at  Spring  Hill  at  the  time,  and  Nicholson 
examined  them,  and  then  entered  into  a  written  contract  for  their 
purchase.  Under  this  contract  Nicholson  took  the  machines  home 
with  him,  and  used  them  for  two  or  three  days  in  cutting  and  bind- 
ing about  15  acres  of  his  wheat,  and  then  gave  his  promissory  notes 
to  the  manufacturing  company  for  the  purchase  money,  amounting  to 
$240.  As  to  whether  he  gave  two  notes  of  $120  each,  or  three  notes 
of  $80  each,  there  is  a  conflict  in  the  evidence.  He  afterwards  fin- 
ished cutting  and  binding  his  wheat, — about  80  acres, — and  then 
took  the  machines  to  his  house,  and  in  about  two  or  three  weeks  there- 
after took  the  machines  back  to  Spring  Hill  and  delivered  them  to 
Mr.  Caddy.  There  is  much  conflict  in  the  evidence,  and  therefore 
we  think  it  is  unnecessary  to  give  any  detailed  statement  of  the  facts. 
Afterwards,  the  Sandwich  Manufacturing  Company  sued  Nicholson 
on  the  notes  given  for  the  purchase  money  of  the  machines;  but 
whether  these  notes  were  the  notes  originally  given  for  the  machines, 
or  were  notes  subsequently  given  in  lieu  of  those  originally  given,  we 
cannot  tell;  for  the  evidence  upon  the  subject  is  irreconcilably  con- 
flicting. The  defendant  answered,  setting  forth  two  defenses :  First, 
that  the  machines  were  wholly  worthless,  and  that  the  notes  were 
therefore  given  without  any  consideration;  second,  that  the  machines 
were  warranted  to  be  good,  but  were  in  fact  worthless ;  and  the  plain- 
tiff otherwise  failed  to  perform  its  part  of  the  contract,  and  the  de- 
fendant afterwards  rescinded  the  contract  and  returned  the  machines 
to  the  plaintiff.  The  last  defense  is  not  well  pleaded;  but,  for  the 
purposes  of  this  case,  we  shall  consider  it  as  sufficiently  pleaded. 
Both  of  these  defenses  required  that  the  defendant  should  show  that 
the  machines  were  not  what  they  should  have  been,  or  what  they 
were  represented  to  be ;  and  either  that  they  would  not  do  good  work, 
or  that  they  would  not  do  the  proper  amount  thereof  within  a  speci- 
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fied  lime.  For  the  purpose  of  showing  that  they  would  not  do  the 
proper  amount  of  work,  the  defendant  showed  about  how  much  wheat 
these  machines  would  out  and  bind  in  a  day,  and  then  his  counsel, 
who  was  examining  him  as  a  witness,  asked  him  the  following  ques- 
tion: "State,  if  you  know  from  your  own  experience  or  observation, 
or  both,  how  many  acres  of  wheat  were  ordinarily  cut  in  a  day  with 
an  ordinarily  good  binder.  **  The  parties  frequently  called  this  reaper 
and  binder  simply  a  binder.  This  question  was  objected  to  by  the 
plaintiff  upon  the  ground  that  it  had  not  been  shown  that  the  de- 
fendant was  competent  to  testify  with  regard  to  this  matter;  but  the 
objection  was  overruled,  and  the  plaintiff  excepted,  and  the  defendant 
then  answered:  "About  twelve  to  fifteen  acres  per  day.  Some  cut 
more  than  that."  The  defendant's  counsel  also  put  the  following 
question  to  the  witness  H.  Longsten:  "I  will  ask  you.  to  state,  if 
you  know,  how  many  acres  of  ordinary  wheat  ought  to  be  cut  in  a 
day  with  an  ordinarily  good  machine  ?"  This  question  was  also  ob- 
jected to  by  the  plaintiff,  because  it  had  not  been  shown  that  the  wit- 
ness was  competent  as  an  expert  to  testify  with  regard  to  this  mat- 
ter; but  the  objection  was  overruled  and  the  plaintiff  excepted,  and 
the  witness  answered:  "I  think  from  twelve  to  fifteen  acres  is  a  good 
day's  work  with  a  self-binder.**  Now,  it  had  not  been,  in  fact,  shown 
that  either  of  these  witnesses  was  competent  to  testify  with  regard  to 
this  matter;  hence  we  think  the  court  below  erred  in  permitting  the 
evidence  to  be  introduced.  The  evidence  undoubtedly  had  weight 
with  the  jury,  and  possibly  controlled  their  verdict.  About  the  only 
evidence  introduced  to  show  that  the  reaper  itself  was  not  good,  waa 
that  it  did  not  cut  as  much  wheat  as  this  evidence  showed  that  a 
good  reaper  ought  to  cut.  There  was  also  some  evidence  tending  to 
show  that  the  binder  was  not  good.  There  are  several  other  ques- 
tions involved  in  this  case,  but  probably  the  case  will  never  again  be 
what  it  is  now,  and  probably  these  questions  will  never  again  arise; 
hence  we  shall  not  discuss  them. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


(32  Kan.  601) 

Carpentbb,  Treasurer,  etc.,  r.  Hindmah. 

Filed  November  28, 1884. 

1.  MuNTCTPAL  Bonds— CoTTNTT  Bonds— Act  op  Mat?ch  8, 1879. 

Under  the  firat  section  of  the  act  of  the  legislature  passed  March  8, 1879,  en- 
titled *'An  act  to  enable  counties,  municipal  corporations,  the  boards  of  edu- 
cation of  any  city,  and  school-districts,  to  refund  their  indebtedness,"  a  count  7 
may  compromise  or  refund  all  of  its  indebtedness  existing  at  the  time  of  the 
passage  of  the  act,  then  due,  or  at  any  time  thereafter  to  become  due,  and  issue 
bonds,  of  the  description  mentioned  in  the  section,  for  an  amount  for  which  the 
compromise  may  be  effected,  or  the  amount  necessary  to  refund  it,  Umited 
only  to  the  actual  amount  of  the  indebtedness  outstandmg. 
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2.  Same— CoifPBOMTSE  of  Debt. 

A  board  of  county  commissioners  of  a  county  entered  into  an  agreement  with 
M.,  the  holder  of  a  large  amount  of  county  indebtedness,  for  a  compromise,  at 
a  price  agreed  upon,  to  be  paid  in  money  on  the  surrender  of  the  indebtedness. 
In  order  to  raise  the  money  to  effect  the  compromise,  the  county  commissioners 
entered  into  an  agreement  with  F.  to  take  the  bonds  of  the  county  issued,  un- 
der the  before-mentioned  act,  at  par,  in  an  amount  sufficient  to  pav  the  money 
agreed  to  be  paid  on  the  compromise.  The  indebtedness  so  agreed  %•  be  com- 
promised was  surrendered  to  the  county  and  canceled,  and  the  bonds  after- 
wards issued  and  delivered  to  F. ,  and  the  consideration  therefor  paid  to  M.  in 
payment  of  the  price  agreed  to  be  paid  him  for  such  indebtedness.  HM^ 
thnt  the  bonds  were  issued  in  substantial  compliance  with  the  statute  before 
mentioned,  and  are  valid  in  the  hands  of  F.  or  any  other  holder  of  them. 

Error  from  Johnson  county. 

John  T.  Little  and  A.  Smith  Devenney^  for  plaintiff  in  error. 

J.  P.  Hindman,  for  defendant  in  error. 

HuBDy  J.  On  the  eighth  day  of  March,  1879,  the  legislature  passed 
an  act  entitled  *'An  act  to  enable  counties,  municipal  corporations, 
the  boards  of  education  of  any  city,  and  school-districts,  to  refund 
their  indebtedness,"  (Laws  1879,  p.  80,)  the  first  section  of  which  is 
as  follows : 

"Section  1.  That  every  county,  every  city  of  the  first,  second,  or  third  class, 
the  board  of  education  of  any  city,  every  township,  and  every  school-district, 
is  hereby  authorized  and  empowered  to  compromise  and  refund  its  matured 
and  maturing  indebtedness,  of  every  kind  and  description  whatsoever,  upon 
such  terms  as  can  be  agreed  upon,  and  to  issue  new  bonds,  with  semi-annual 
interest  coupons  attached,  in  payment  for  any  sums  so  compromised;  which 
bonds  shall  be  issued  at  not  less  than  par,  shall  not  be  for  a  longer  period  than 
thirty  years,  shall  not  exceed  in  amount  the  actual  amount  of  outstanding 
indebtedness,  and  shall  not  draw  a  greater  interest  than  six  per  cent,  per 
annum." 

The  third  section  of  which  is  as  follows : 

"Sec.  3.  When  a  compromise  has  been  agreed  upon,  it  shall  be  the  duty  of 
the  proper  officers  to  issue  such  bonds  at  the  rate  agreed  upon  to  the  holder  of 
such  indebtedness,  in  the  manner  prescribed  in  this  act;  but  no  bonds  shall 
be  issued  under  this  act  until  the  proper  evidence  of  the  indebtedness  for 
which  the  same  are  to  be  issued  shall  be  delivered  up  for  cancellation:  pro- 
vided, that  no  compromise  by  any  township  or  school-district  shall  be  of  any 
validity  unless  assented  to  by  the  legal  voters  of  such  township  or  school-dis- 
trict, at  an  election  or  school  meetitig  called  for  such  purpose,  of  which  elec- 
tion or  school  meeting  at  least  ten  days'  notice  shall  be  given." 

At  the  time  of  the  passage  of  this  act  Johnson  county  was  indebted 
for  and  on  account  of  bonds  issued  to  railroad  companies,  some  past 
due  and  in  judgments  against  the  county,  and  others  past  due  which 
had  not  been  sued,  and  others  which  would  not  become  due  and  pay- 
able for  several  years  thereafter. 

In  the  winter  and  spring  of  1881  the  board  of  county  commission- 
ers undertook  to  compromise  and  refund  such  indebtedness  under 
the  act  aforesaid.  The  holders  of  such  indebtedness  refused  to  re- 
ceive new  bonds  of  the  county  in  settlement,  but  were  willing  to  com- 
promise it  for  money.  The  commissioners  entered  into  agreements 
with  W.  R.  Osborne,  the  Municipal  Security  Company,  and  other  par- 
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ties  in  New  Tork,  owners  and  holders  of  bonds,  some  of  which  were 
due,  and  some  of  which  would  not  be  due  for  many  years,  and  judg- 
ments amounting  in  the  aggregate  to  more  than  $72,000,  to  compro- 
mise such  bonds  and  judgments  at  the  price  of  $72,000,  to  be  paid 
in  money  on  the  surrender  and  discharge  of  such  indebtedness.  For 
the  purpose  of  compromising  such  indebtedness,  George  0.  Marcy  & 
Co.,  of  Chicago,  proposed  to  purchase  from  the  county  its  bonds,  to 
be  issued  under  and  pursuant  to  the  act  aforesaid,  in  the  sum  of 
$72,000,  and  to  pay  therefor  par,  and  one-fourth  of  1  per  cent,  pre* 
mium,  which  proposition  was  accepted  by  the  county  commissioners. 
They  then  caused  to  be  issued,  in  conformity  with  the  act  aforesaid,  72 
bonds  of  the  county,  with  semi-annual  interest  coupons  attached,  pay- 
able to  George  0.  Marcy  &  Co.,  or  bearer,  each  in  the  sum  of  $1,000, 
and  afterwards  and  about  July  1, 1881,  delivered  them  to  the  payees. 
A  portion  of  the  bonds  and  judgments  so  agreed  to  be  compromised 
were  then  in  the  hands  of  Marcy  &  Co.,  and  before  the  delivery  of 
the  bonds  to  them  were  returned  to  the  agent  of  the  county  and  can- 
celed, and  the  balance  of  the  price  of  the  bonds  was  paid  in  money. 
Immediately  thereafter  the  county  paid  the  money  so  received  to  the 
persons  aforesaid,  whose  claims  were  not  in  the  hands  of  Marcy  & 
Co.,  and  took  up  and  canceled  the  indebtedness  held  by  them. 

The  Kansas  City,  Fort  Scott  &  Gulf  Railroad  Company  was  the 
owner  of  bonds  and  judgments  against  the  county,  amounting  in  the 
aggregate  to  more  than  $95,000,  and  agreed  with  the  county  com- 
missioners to  compromise  and  settle  the  same  for  the  sum  of  $95,- 
000  in  money.  For  the  purpose  of  procuring  the  money  to  make 
this  settlement,  the  county  commissioners  entered  into  a  contract 
with  John  Francis,  by  which  he  agreed  to  purchase  the  bonds  of  the 
county  issued  under  the  act  aforesaid,  in  the  amount  of  $95,000, 
at  par.  The  county  commissioners  caused  95  bonds  to  be  exe- 
cuted in  conformity  with  the  said  act,  each  in  the  sum  of  $1,000, 
with  semi-annual  interest  coupons  attached,  payable  to  John  Fran- 
cis, or  bearer,  and  caused  them  to  be  registered  in  the  office  of  the 
auditor  of  state,  and  immediately  thereafter  the  authorized  agent  of 
the  county,  John  Francis,  payee  in  the  bonds,  and  the  agent  of  the 
railroad  company,  met  in  Kansas  City,  the  indebtedness  of  the  county 
so  agreed  to  be  compromised  was  surrendered  to  the  agent  of  the 
county  and  canceled,  and  immediately  thereafter  the  95  bonds  were 
ddivered  to  Francis,  and  the  $95,000  so  agreed  to  be  paid  therefor 
was  paid  over  to  the  railroad  company  for  the  indebtedness  so  com- 
promised and  surrendered.  In  1882  a  tax  of  three  and  one-fourth 
mills  was  levied  upon  all  of  the  taxable  property  of  Johnson  county 
for  the  payment  of  the  interest  on  the  bonds  issued  to  Marcy  &  Go. 
and  Francis.  The  defendant  in  error  (the  plaintiff  below)  was  the 
owner  of  real  and  personal  property  in  Johnson  county,  subject  to 
taxation,  and  a  tax  was  levied  thereon  for  the  payment  of  the  inter- 
est on  the  bonds  issued  to  Marcy  &  Co.  and  Francis,  in  the  sum  of 
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$6.25.  He  refused  to  pay  this  tax,  and  brought  this  suit  to  enjoin 
its  collection,  claiming  in  his  petition  that  the  bonds  for  the  payment 
of  the  interest  for  which  the  tax  was  levied,  were  void  for  the  reasons 
— First,  that  the  bonds  were  not  issued  to  the  holders  of  the  indebt- 
edness compromised,  as  provided  in  the  third  section  of  the  act,  but 
were  issued  to  other  persons  and  sold  for  cash;  second,  that  the  county 
included  in  the  compromise  bonds  that  would  not  mature  for  many 
years  after  the  passage  of  the  act  before  mentioned. 

A  preliminary  injunction  was  issued  by  the  probate  judge  of  John- 
son county.  On  the  trial  of  the  cause,  after  the  plaintiff  had  intro- 
duced his  evidence  and  rested  his  case,  the  defendant  demurred  to  the 
evidence  on  the  ground  that  it  did  not  establish  a  cause  of  action  in 
favor  of  the  plaintiff  against  the  defendant.  The  court  overruled  the 
demurrer.  The  defendant  elected  to  stand  upon  his  demurrer,  and 
the  court  rendered  judgment  in  the  cause,  adjudging  that  the  bonds 
so  issued  to  George  0.  Marcy  &  Go.  and  John  Francis,  amounting  in 
the  aggregate  to  the  sum  of  $167,000,  were  issued  without  warrant  or 
authority  of  law,  and  are  void;  and  that  the  tax  levied  upon  the  plain- 
tiff's property  for  the  payment  of  the  interest  on  such  bonds  was  ille- 
gally levied,  and  he  is  under  no  obligation  to  pay  it;  and  enjoined 
the  defendant,  as  treasurer  of  Johnson  county,  from  collecting  or  at- 
tempting to  collect  such  tax.  The  defendant  excepted  to  the  overrul- 
ing of  the  demurrer  and  entry  of  judgment,  and  made  his  case  for  the 
supreme  court,  which  contains  all  the  evidence  and  proceedings,  and 
brings  bis  petition  in  error  in  this  court.  The  defendant  in  error  now 
contends  that  by  the  act  referred  to  supra  a  county  has  no  authority 
to  compromise  or  refund  any  of  its  indebtedness,  except  such  as  was 
due  at  the  time  of  the  passage  of  the  act,  or  such  as  should  imme- 
diately thereafter  become  due,  and  that  the  words  **matured  and  ma- 
turing indebtedness"  did  not  include  bonds  which  would  not  become 
due  in  years  thereafter,  and  that  the  county  commissioners  bad  no 
authority  to  compromise  such  bonds.  We  cannot  assent  to  this  con- 
struction, and  hold  that  under  the  first  section  of  the  act  all  indebt- 
edness of  a  county,  existing  at  the  time  of  the  passage  of  the  act, 
then  due  or  which  might  at  any  time  thereafter  become  due,  might 
be  compromised  or  refunded  under  it,  and  that  by  the  first  section 
ample  power  and  authority  is  conferred  upon  the  board  of  county 
commissioners,  not  only  to  compromise  the  county  indebtedness,  but 
to  refund  it,  and  to  issue  the  bonds  of  the  county  for  the  amount  for 
which  a  compromise  might  be  effected,  or  for  the  amount  necessary 
to  refund  it,  limited  in  amount  only  to  the  "actual  amount  of  indebted- 
ness outstanding." 

It  is  contended  by  the  defendant  in  error  that  because  the  bonds 
were  not  issued  to  the  holders  of  the  indebtedness  compromised,  they 
are  invalid.  As  to  the  95  bonds  issued  to  Francis,  the  county  com- 
missioners had  agreed  upon  a  compromise  with  the  holder  of  more 
than  $95,000  in  amount  of  the  indebtedness  of  the  county  for  that 
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amonnt  to  be  paid  in  money.  They  caused  the  bonds  to  be  executed 
and  registered  as  required  by  tbe  act.  They  agreed  with  Francis  to 
take  the  bonds  at  par.  After  the  indebtedness  was  actually  canceled 
and  surrendered  to  the  county,  the  bonds  were  delivered  to  Francis, 
and  he  paid  their  price  to  the  holders  of  the  indebtedness.  The 
county  obtained  its  indebtedness  for  the  price  it  agreed  to  give  before 
the  bonds  were  issued,  and  obtained  par  for  its  bonds,  and  in  all  re- 
spects the  transaction  was  in  compliance  with  the  act,  except  that 
the  bonds  were  delivered  to  Francis  instead  of  the  holders  of  the  in- 
debtedness. In  our  view  of  the  matter  the  transaction  was  substan- 
tially the  same  as  if  Francis  had  purchased  the  indebtedness  from 
the  railroad  company  and  then  received  the  bonds  on  the  compromise 
of  it,  and  that  the  slight  irregularity  complained  of  did  and  does  not 
affect  the  validity  of  the  bonds  in  the  hands  of  Francis,  or  any  one 
else  who  may  be  or  become  the  holder  of  them.  Holding  these  views, 
then,  we  must  hold  that  so  much  of  the  tax  sought  to  be  enjoined  as 
was  levied  to  pay  the  interest  on  the  95  bonds  issued  to  Francis  was 
legal  and  valid,  and  that  the  court  below  erred  in  adjudging  duch 
bonds  void,  and  enjoining  the  collection  of  the  tax  levied  to  pay  the 
interest  on  them.  Then  it  follows  that  the  demurrer  to  the  evidence 
was  improperly  overruled. 

As  regards  the  validity  of  the  72  bonds  issued  to  George  0.  Marcy 
&  Co.,  we  express  no  opinion  further  than  to  say  that  as  they  were 
such  bonds  as  the  county  of  Johnson  was  authorized  to  issue,  we 
think  they  would  be  valid  in  the  hands  of  a  bona  fide  holder,  if  not 
in  the  hands  of  the  payees.  The  most  that  can  be  urged  against 
them  is,  not  that  they  were  issued  without  consideration,  or  that  the 
county  was  damaged  or  defrauded  by  their  issue,  but  that  they  were 
irregularly  issued.  The  purpose  of  the  act  under  consideration  was 
to  provide  a  way  by  which  counties  and  municipal  corporations  op- 
pressed with  debt  might  be  relieved  and  benefited ;  and  a  transaction 
for  such  purpose  fairly  made,  but  irregular  in  some  particulars,  by 
which  the  provisions  of  that  act  are  substantially  complied  with,  and 
the  debtor  has  received  all  the  act  qontemplated  should  be  received, 
ought  to  be  upheld. 

The  question  here  arises,  can  an  injunction  be  sustained  with  the 
parties  only  now  before  the  court?  It  is  a  well-settled  rule  in  equity 
that  a  final  injunction  will  not  be  issued  until  all  persons  interested  in 
the  subject-matter  and  the  results,  or  who  may  be  affected,  are  made 
parties  to  the  suit.  Wiser  v.  Blackly,  1  Johns.  Ch.  438.  This  court, 
in  the  case  of  State  v.  Anderson^  5  Kan.  90,  held  "that  a  final  injunc- 
tion will  not  be  granted  until  all  parties  whose  legal  rights  are  to  be 
directly  affected  by  it,  are  made  parties  to  the  action. "  The  defendant 
below,  as  treasurer  of  Johnson  county,  had  and  has  no  interest  in 
the  suit,  and  was  simply  the  agent  of  the  county  to  receive  the  taxes 
levied,  and  pay  the  moneys  rfeceived  to  the  persons  or  parties  entitled 
to  it.     The  real  parties  affected  and  to  be  affected  were  the  holders 
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of  the  bonds  for  the  payment  of  the  intereptof  which  the  tax  was  levied. 
If  the  tax  was  collected  they  woald  be  benefited  by  it,  and  if  the  col« 
lection  of  the  taxes  was  restrained  they  were  the  only  parties  who 
would  suffer.  They  were  the  real  parties  in  interest.  Seventy-two 
of  the  bonds  in  question  were  issued  to  George  0.  Marcy  &  Co.,  and 
if  they  are  still  the  holders  of  the  bonds  they  are  proper  parties  to 
the  suit. 

The  judgment  is  reversed,  with  instructions  to  the  court  below  to 
grant  a  new  trial,  and  to  vacate  and  set  aside  the  preliminary  in- 
junction issued  in  the  cause. 

(All  the  justices  concurring.) 


(32  Kan.  659) 

Ebutz  and  others  v.  Ghandleb. 

Filed  J^^ovember  28,  1884. 

1.  Tax  Deed— Irrbqular  Assessment— Ejectment. 

Iq  an  action  in  the  nature  ot  ejuctnaent,  brought  by  the  holder  of  a  tax  deed, 
where  the  plaintiff  failed  to  recover  the  land,  but  where  the  court  adjudged 
the  amount  of  the  taxes,  with  all  legal  interest  and  costs  thereon  Daid  by  the 
plaintiff,  to  be  a  lien  upon  the  land,  held,  that  the  judgment,  under  the  cir- 
cumstances, is  not  erroneous,  although  (1)  the  description  of  the  land  in  the 
tax  deed  and  tax  proceedings  was  indefinite  and  uncertain ;  (2)  the  assessor  did 
not  attach  an  oath  to  his  return  of  the  assessment  of  real  property ;  and  (3)  a 
greater  amount  was  charged  for  publishing  the  delinquent  tax-list  than  was 
paid. 

2.  Same— Description  of  Land. 

Where  a  person  owns  and  is  in  the  actual  po^isession  of  146  95-100  acres  of 
land  in  a  certain  quarter  section,  and  the  same  is  assessed  and  taxed  to  him,  and 
in  his  name,  but  by  the  following  description,  to-wit,  •*  Pt.  S.  W.  (146  94-luO  A.) 
Boction  4,  township  17,  range  23,  in  Miami  county,"  and  the  land  is  not  assessed 
or  taxed  by  any  other  descriptiun,  and  the  owner  never  pays  any  taxes  for  that 
year  on  the  land,  and  the  land  is  afterwards  sold  for  the  taxes,  and  the  pur- 
chaser pays  the  subsequent  taxes,  and  afterwards  a  tax  deed  is  executed  to  the 
purchaser,  and  afterwards,  in  an  action  in  the  nature  of  ejectment  brought  by 
the  purchaser  to  recover  the  land,  the  purchaser  is  defeated  with  reference  to 
the  recovery  of  the  land,  but  the  court  adjudges  the  taxes,  with  the  legal  inter- 
est and  costs  thereon  paid  by  the  purchaser,  to  be  a  lien  upon  the  land,  held 
that,  notwithstanding  the  indefinite  description  of  the  land,  the  owner  thereof 
is  not  relieved  from  paying  his  taxes,  and  the  judgment  of  the  court  with  re- 
gard to  th<u  lien  for  taxes  is  not  erroneous. 

Error  from  Miami  county. 

jT.  N.  Sedgwick  and  W.  H.  Browne^  for  plaintiffs  in  error, 

Beeson  d  Baker ^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment^ 
1)rought  by  George  B.  Chandler  against  William  G.Eratz  and  others, 
to  recover  all  that  portion  of  the  S.  W.  ^  of  section  No.  4,  in  town- 
ship  No.  17  8.,  of  range  No.  23  E.,  and  lying  east  of  Bull  oreek» 
excepting  six  and  six  one-hundredths  acres  belonging  to  the  Missouri 
Biver,  Fort  Scott  &  Gulf  Bailroad  Company  as  a  right  of  way;  the 
plaintiff's  tract  containing  146  95-100  acres.  It  is  admitted  that  in 
March,  1876,  and  subsequently  thereto,  Erutz  owned  the  land  in 
^controversy  and  had  the  actual  possession  thereof.    The  land  was 
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taxed  for  the  year  1876,  and,  the  taxes  not  being  paid,  the  land  was 
Bold  therefor  to  the  plaintiff  in  September,  1877,  and  the  plaintiff 
having  paid  the  subsequent  taxes  thereon  for  the  years  1877,  1878, 
and  1879,  a  tax  deed  was  executed  to  him  on  July  21, 1881,  and  was 
recorded  on  the  same  day.  It  is  admitted  that  this  tax  deed  was 
void,  or  rather  voidable,  as  a  conveyance,  for  reasons  not  now  neces- 
sary to  state,  and  therefore  that  the  judgment  of  the  court  below 
rendered  in  favor  of  the  defendant  and  against  the  plaintiff  for  the 
land  is  correct.  But  the  conrt  below  also,  and  at  the  same  time, 
rendered  a  judgment  in  favor  of  the  plaintiff  and  against  the  defend- 
ant,  adjudging  the  amount  of  the  taxes,  with  all  the  legal  interest  and 
costs  thereon,  paid  by  the  plaintiff,  to  be  a  lien  upon  the  land;  and  of 
this  judgment  the  defendants  below,  as  plaintiffs  in  error,  now  com- 
plain, and  appeal  to  this  court.  They  claim  that  the  taxes  should 
not  be  made  a  lien  upon  the  land,  for  the  following  reasons :  (1)  The 
description  of  the  land  in  the  tax  deed  and  tax  proceedings  was  in- 
definite and  uncertain ;  (2)  the  assessor  did  not  attach  to  his  return 
of  the  assessment  of  real  property  for  the  year  1876  any  oath  what- 
ever, as  required  by  law;  (3)  the  county  charged  up  against  the  land 
25  cents  for  delinquent  notice,  when  it  only  paid  4  cents  for  such 
notice. 

We  do  not  think  that  the  judgment  of  the  court  below  is  erroneous, 
or  that  any  of  the  irregularities  mentioned  by  the  plaintiffs  in  error 
(defendants  below)  will  relieve  Mr.  Erutz  from  the  payment  of  his 
taxes.  Everything  was  fair  and  just  and  regular,  except  the  above- 
mentioned  irregularities.  The  land  was  assessed  and  taxed  to  Mr. 
Erutz  each  year,  in  his  own  name,  his  name  being  placed  on  the  as- 
sessment roll  and  on  the  tax-roll  each  year  as  the  owner  of  the  land, 
and  there  was  not  the  slightest  room  for  him  to  have  been  misled  by 
the  description.  The  description  of  the  land  for  the  year  1876  is  the 
most  imperfect  of  all  the  descriptions,  and  is  the  one  of  which  the 
plaintiffs  in  error  (defendants  below)  principally  complain.  The  de- 
scription of  the  laud  for  that  year  is  as  follows:  "Pt.  S.  W.  (146 
94-100  A)  section  4,  township  17,  range  23,  in  Miami  county."  The 
land  was  not  assessed  or  taxed  that  year  by  any  other  description, 
and  it  was  not  assessed  or  taxed  in  any  one  of  the  other  years  except 
by  a  single  description,  and  it  was  always  assessed  and  taxed  to  Mr. 
Erutz,  and  he  has  never  paid  the  taxes  for  any  of  the  years  for  which 
the  plaintiff.  Chandler,  paid  them.  We  think  Mr.  Erutz  is  bound  to» 
pay  his  taxes.  He  owned  the  land,  and  had  it  in  his  actual  posses- 
sion, and  it  was  assessed  and  taxed  to  him,  and  by  a  perfect  descrip- 
tion, except  that  the  letters  *Tt.,"  meaning  "part,"  were  used  without 
any  specific  designation  of  the  part  of  the  quarter  section  which  was 
intended.  But  he  owned  nearly  all  the  quarter  section,  to-wit,  146 
95-100  thereof,  and  the  description  showed  that  146  94-100  of  the 
quarter  section  was  intended  to  be  assessed  and  taxed,  and  assessed 
and  taxed  to  Erutz,  and  evidently  that  much  of  the  quarter  section 
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could  not  have  been  assessed  or  taxed  without  assessing  and  taxing 
nearly  all  of  the  defendant's  land.  From  this  description  he  must 
have  known  that  the  larger  portion  of  his  land  was,  in  fact,  assessed 
and  taxed,  and  that  all  was  intended  to  be  assessed  and  taxed.  He 
could  not  possibly  have  been  misled  by  the  description.  He  knew 
that  his  land  ought  to  be  taxed,  and  he  knew  that  he  had  not  and 
did  not  pay  his  taxes,  or  any  part  thereof.  In  connection  with  this 
case,  see  Commissioners  Jefferson  Co,  v.  Johnson^  23  Kan.  717;  Max- 
son  V.  Huston^  22  Kan.  643,  644.  We  think  there  is  nothing  in  the 
case  that  will  relieve  Mr.  Krutz  from  paying  his  taxes.  The  judg- 
ment of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 


(82  Kan.  619) 

Kansas  City,  Ft.  S.  &  G.  R.  Co.  t?.  Himks^ 

Filed  November  28, 1884. 

Ratlkoad  Company— Negltgekce— Killing  Cow. 

In  an  action  by  the  owner  of  a  cow  for  injuries  to  her  by  a  railroad  company^ 
the  evidence  tended  to  prove  that  the  cow  was  standing  upon  the  railroad 
track  in  plain  view  of  an  approaching  train ;  that  she  could  have  been  seen 
by  those  in  charge  of  the  train  800  feet  before  the  engine  reached  the  place 
where  she  stoud  ;  that  the  train  was  moving  at  the  rate  of  about  10  miles  per 
hour;  that  it  could  have  been  stopped  within  600  feet,  but  that  it  was  not 
stopped,  nor  even  slacked  in  its  motion,  and  the  whistle  wa»  not  sounded ;  but 
the  train  moved  on,  and  when  the  engine  approached  within  about  16  feet  of 
the  cow  she  attempted  to  escape,  and  ran  along  the  track  about  30  feet,  when 
the  engine  overtook  her  and  struck  her  on  the  left  hip,  throwing  her  from  the 
track  and  causing  the  injuries  for  which  the  plaintiff  sued.  Held,  that  such 
evidence  tended  to  prove  negligence  on  the  part  of  the  railroad  company. 

Error  from  Bourbon  county. 

Wallace  Pratt  and  Blair  dt  Perry,  for  plaintiff  in  error. 

West  d  Humphrey  J  for  defendant  in  error. 

Valentine,  J.  This  case  has  once  before  been  to  this  court.  Kan^ 
sas  City,  Ft.  S.  dt  O.  R.  Co.  v.  Hines,  29  Kan.  695.  When  the  case 
was  returned  to  the  district  court,  it  was  again  tried  by  the  court  and 
a  jury,  and  judgment  was  again  rendered  in  favor  of  the  plaintiff, 
Himes,  and  against  the  defendant  railroad  company ;  and  the  defend- 
ant, as  plaintiff  in  error,  again  complains.  On  the  second  trial  of 
the  case  in  the  district  court  the  same  agreed  statement  of  facts  was 
introduced  in  evidence  as  was  introduced  by  the  plaintiff  on  the  first 
trial,  and  such  other  evidence  was  introduced  as  the  plaintiff  chose  to 
introduce.  The  defendant  did  not  choose  to  introduce  any  evidence, 
but  submitted  the  case  upon  the  plaintiff's  evidence.  The  action  was 
for  alleged  injuries  by  the  defendant  to  the  plaintiff's  cow.  The  evi- 
dence tended  to  prove  that  the  cow  was  standing  upon  the  railroad 
track,  in  plain  view  of  an  approaching  train ;  that  she  could  have  been 
seen  by  those  in  charge  of  the  train  800  feet  before  the  engine  reached 
the  place  where  she  stood;  that  the  train  was  moving  at  the  rate  of 
about  10  miles  per  hour;  that  it  could  have  been  stopped  within  COO 
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feet;  but  that  it  was  not  stopped,  nor  even  slacked  in  its  motion,  and 
the  whistle  was  not  sounded;  but  the  train  moved  on,  and  when  the 
engine  approached  within  about  15  feet  of  the  cow  she  attempted  to 
escape,  and  ran  along  the  track  about  30  feet,  when  the  engine  over- 
took her  and  struck  her  on  the  left  hip,  throwing  her  from  the  track 
and  causing  the  injuries  for  which  the  plaintiff  sued.  The  jury  found 
a  general  verdict  in  favor  of  the  plaintiff  and  against  the  defendant, 
and  also  found  that  the  defendant  was  guilty  of  negligence  in  not 
giving  "the  customary  signals,"  and  in  not  ** slowing  up"  the  train. 
We  think  the  evidence  tended  to  prove  negligence,  and  therefore 
that  it  cannot  be  said  that  the  verdict  of  the  jury  is  wrong.  There 
was  no  conflicting  evidence.  With  reference  to  the  points  made  by 
counsel  for  plaintiff  in  error,  defendant  below,  we  would  say: 

1.  As  to  their  point  "A,"  see  the  case  of  Stewart  v.  ManJiattan,  A. 
itB.lL  Co.  27  Kan.  631. 

2.  As  to  their  point  **B,'*  the  trial  court  was  not  asked  to  charge 
the  jury  with  reference  to  the  question  of  contributory  negligence,  nor 
was  the  evidence  such  as  to  require  the  court  to  so  charge. 

3.  As  to  their  point  "C,"  the  evidence  does  tend  to  prove  negli- 
gence. 

4.  As  to  their  point  "D,"  the  testimony  of  Lucas  and  Hnlbert  was 
not  in  any  manner  erroneously  prejudicial  to  the  substantial  rights 
of  the  defendant.  A  part  of  it  may  have  been  immaterial  in  the  case, 
and  another  part  may  have  been  unnecessary,  as  the  court  might 
have  taken  judicial  notice  of  the  facts  testified  to  without  proof.  We 
think  that  a  court  may  take  judicial  notice  that  it  is  generally  the 
duty  of  the  employes  of  a  railroad  company  in  charge  of  a  moving? 
train  to  sound  the  whistle  whenever  stock  is  on  the  track  in  front  of 
the  train,  and  also  to  slacken  the  speed  of  the  train,  or  even  stop  it, 
if  necessary  and  practicable  to  avoid  coming  in  contact  with  the 
stock.  The  rest  of  the  testimony  of  said  witnesses  was  competent 
and  proper. 

The  judgment  of  the  court  below  will  be  aflBrmed. 
(All  the  justices  concurring.) 


(33  Kan.  SIS) 

State  r.  Blackman. 

Filed  November  23,  1884. 

1.  CiJiMFNAL  Law  and  Procedobb — Conviction— EvroBNCE  op  Infot^mer. 

In  a  criminal  prosecution,  wliere  it  does  not  appear  that  tlie  conviction  of  the 
defendant  might  liave  been  founded  upon  the  evidence  of  an  informer,  held, 
that  the  supreme  court  cannot  reverse  the  judgment  of  the  district  court  be- 
CHUse  of  any  supposed  error  in  the  instructions  of  the  district  court  with  refer- 
ence to  the  evidence  of  informers. 

2.  8ame — iNDonsiNO  Name  ok  Witness  on  Information — ^Mistake. 

In  a  criminal  prosecution,  the  county  attorney,  intending  to  make  J.  M.  Sti)- 
well  a  witness  in  the  case,  by  mistake  indorsed  J.  W.  Stilwell,  instead  of  J.  M. 
Stilwell  on  tlie  information ;  but  the  court,  nevertheless,  permitted  J  M.  Stil' 
Well  to  testify  in  the  case  over  the  objections  of  the  defendant.    Held,  not  error. 


Digitized  by 


Google 


174  TAB  PACIFIC  BEPOfiTBR.  [Kan. 

3.  Same— Violation  of  Liquor  Law. 

In  a  criminal  prosecution  under  the  prohibitory  liquor  law  of  1881,  where  the 
veriflcation  of  the  information  is  made  by  the  county  attorney,  in  accordance 
witli  section  12  of  that  law,  tlie  infonuation  is,  so  far  as  the  verification  Is  con- 
cerned, sufficient  for  every  purpose,  except,  merely,  for  the  purpose  of  issuing 
a  warrant  for  the  arrest  of  the  defendant ;  and  furt/t^  field,  that  the  case  of 
estate  V.  GleoMti,  32  Kan.  245,  8.  C.  4  Pac.  Hep.  363,  is  in  harmony  with  these 
views;  And  further  held,  where  a  defendant  in  such  a  prosecution,  without  ob- 
jection, pleads  to  the  merits  of  the  action  and  goes  to  trial,  he  waives  all  irreg- 
ularities in  the  verification  of  the  information,  and  cannot  afterwards  be  heard 
to  question  the  regularity  or  validity  of  any  proceeding  In  the  case,  if  he  urges 
no  other  objection  to  the  proceeding  than  that  such  verification  is  losuflicient. 

Appeal  from  Shawnee  county. 

W.  A.  Johnston^  Atty.  Gen.,  and  A.  H.  Vance,  for  appellee. 

Case  dc  Curtis,  for  appellant. 

Yalentinb,  J.  This  was  a  criminal  prosecution  against  the  de- 
fendant for  selling  intoxicating  liquors  in  violation  of  the  prohibitory 
liquor  law  of  1881.  There  were  twelve  counts  in  the  information,  and 
the  defendant  was  found  guilty  and  sentenced  on  seven  of  such  counts, 
and  he  now  appeals  to  this  court.  His  counsel  present  three  points 
for  consideration : 

1.  The  first  point  presented  is  that  '*the  evidence  in  this  case  was 
that  of  informers,  and  the  court  should  have  instructed  the  jury  to 
receive  such  evidence  with  the  greatest  caution  and  distrust/'  Now, 
it  does  not  appear  from  the  record  of  the  case  that  any  portion  of  the 
evidence  introduced  on  the  trial  was  that  of  an  informer,  and  hence, 
for  this  reason,  if  there  were  no  others,  the  foregoing  point  is  not  well 
taken.  Besides,  the  court  below  did  give  an  instruction  with  regard 
to  the  testimony  of  informers,  and  presumably  gave  all  that  was  nec- 
essary under  the  facts  of  the  case ;  and  further,  the  defendant  was 
acquitted  upon  some  of  the  counts  of  the  information,  and  perhaps 
upon  those  very  counts  with  reference  to  which  it  is  claimed  that  the 
evidence  was  that  of  informers. 

2.  As  a  second  point,  counsel  for  the  defendant  state  in  their  brief 
that  "the  court  below  erred  in  permitting  J.  M.  Stilwell  to  testify, 
for  his  name  was  not  on  the  back  of  the  information."  The  facts 
with  reference  to  this  matter  are  that  the  county  attorney,  in  attempt- 
ing to  place  the  name  of  Stilwell  on  the  information,  by  mistake  wrote 
it  J.  W.  Stilwell  instead  of  J.  M.  Stilwell,  merely  making  a  mistake 
in  only  the  initial  letter  of  Stilwell's  middle  name.  J.  M.  Stilwell 
was  the  person  intended.  Under  such  circumstances  there  was  cer- 
tainly no  error  committed  by  the  court  in  permitting  Stilwell  to  tes- 
tify. Besides,  see  State  v.  McKinney,  31  Kan.  570,  676;  S.  C.  3 
Pac.  Rep.  356. 

3.  The  third  and  last  point  made  by  counsel  for  the  defendant  is 
that  the  verification  of  the  information  is  not  sufficient.  It  appears 
that  the  information  was  verified  by  the  county  attorney,  who,  after 
l>eingduly  sworn,  stated  in  his  verification  **that  the  several  allega- 
:  ions  contained  in  the  foregoing  information  are,  according  to  the  best 
of  his  knowledge,  information,  and  belief,  true  in  substance  and  in 
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fact/'  This  point  was  not  raised  in  the  court  below,  and  hence  the 
defendant  is  not  in  any  condition  to  raise  it  in  this  court.  The  rec- 
ord shows  that  the  defendant  in  the  court  below  waived  arraignment, 
pleaded  not  guilty  to  the  information,  and  went  to  trial  upon  the  merits 
of  the  action,  without  making  any  objection  to  the  sufficiency  of  the 
information  or  to  its  verification.  The  defendant,  therefore,  waived 
all  irregularities  with  reference  to  the  sufficiency  of  the  verification. 
State  V.  Otey,  7  Kan.  69;  State  v.  Ruth,  21  Kan.  583;  State  v.  Adams, 
20  Kan.  311.  Also,  section  12  of  the  prohibitory  liquor  law  provides 
that  the  county  attorney  may  verify  the  information  or  complaint  by 
simply  stating  in  the  affidavit  for  that  purpose  "that  he  believes  the 
facts  stated  in  such  complaint  to  be  true.''  Laws  1881,  p.  240,  §  12. 
And  is  not  this  section  valid?  And  may  not  an  information  or  com- 
plaint and  a  verification  under  it  be  valid?  We  are  referred  to  the 
case  of  State  v.  Gleason,  82  Kan.  245,  S.  G.  4  Pao.  Bep.  363,  as  hold- 
ing otherwise;  but  that  decision  does  not  hold  otherwise.  The  sub- 
stance of  that  decision  is  merely  that  no  warrant  for  the  arrest  of 
any  person  can  properly  be  issued  except  upon  probable  cause,  sup- 
ported by  the  oath  or  affirmation  of  some  person  competent  to  testify, 
(section  15  of  the  Bill  of  Bights  of  the  Constitution  of  Kansas,)  which 
oath  or  affirmation  must  be  positive,  and  not  manifestly  founded  upon 
mere  information,  hearsay,  or  belief.  But  the  question  in  the  pres- 
ent case  is  not  whether  a  warrant  was  properly  issued  or  not,  or 
whether  a  warrant  or  an  arrest  thereunder  is  valid  or  not ;  but  the 
sole  question  is  simply  whether  the  information,  as  verified  by  the 
county  attorney,  is  sufficient.  Now,  it  is  our  opinion  that  an  infor- 
mation or  complaint  under  the  prohibitory  liquor  law  of  1881,  verified 
in  accordance  with  section  12  of  such  law,  is,  so  far  as  the  verifica- 
tion is  concerned,  sufficient  for  every  purpose,  except  merely  for  the 
purpose  of  issuing  a  warrant  for  the  arrest  of  the  defendant.  Such 
an  information,  thus  verified,  may  properly  be  filed  by  the  county  at- 
torney; a  trial  may  properly  be  had  thereon;  a  conviction  may  prop- 
erly follow  the  trial;  and  the  defendant  may  properly  be  sentenced 
upon  such  conviction.  And  an  information  thus  verified  is  not  sub- 
ject to  a  motion  to  set  it  aside  or  to  quash  it  merely  because  of  the 
supposed  insufficiency  of  the  verification;  nor  may  the  case  be  dis- 
missed, or  the  judgment  arrested,  or  a  new  trial  granted  for  any  such 
reason ;  and  the  county  attorney  may  not  only  rightfully  file  informa- 
tions under  the  prohibitory  liquor  law,  and  verify  them  in  accordance 
with  section  12  of  such  law,  but  it  is  his  duty,  in  many  cases,  to  do 
so,  and  it  is  always  his  duty  to  obey  the  provisions  of  that  section. 
Of  course,  before  a  warrant  is  issued  for  the  arrest  of  the  defendant, 
an  oath  or  affirmation  within  the  meaning  of  section  15  of  the  bill  of 
rights  should  be  made,  showing  probable  cause  to  believe  the  defend- 
ant guilty;  but  if  no  such  oath  or  affirmation  is  made  or  filed,  but 
nevertheless  the  defendant,  without  objection,  pleads  to  the  merits  of 
the  action  and  goes  to  trial,  he  waives  all  irregularities  in  the  verifi- 
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cation  of  the  informatioDy  and  cannot  afterwards  be  heard  to  ques- 
tion the  regularity  or  validity  of  any  proceeding  in  the  case,  if  he 
urges  no  other  objection  than  that  such  verification  is  insufficient. 
The  judgment  of  the  court  below  will  be  affirmed. 

HuRD,  J.,  concurring. 

HoRTON,  G.  J.  I  concur  in  the  affirmance  of  the  judgment  of  the 
trial  court,  and  of  all  that  is  stated  in  the  foregoing  opinion.  When 
the  case  was  called  the  defendant  waived  arraignment,  pleaded  not 
guilty,  and  went  to  trial  upon  the  merits  of  the  action.  No  objections 
were  taken  to  the  issuance  of  the  warrant  upon  an  insufficient  verifi- 
cation, and  no  complaint  was  made  as  to  the  arrest.  No  motion  was 
made  to  set  aside  the  warrant  or  discharge  the  defendant  from  arrest. 
He  voluntarily  submitted  himself  to  the  jurisdiction  of  the  court  upon 
the  averments  of  the  complaint,  and  therefore  the  case  of  State  v. 
Gleason,  4  Pao.  Bep.  863,  does  not  settle  this  case  or  control  its  dis- 
position. All  irregularities  in  the  issuance  of  the  warrant  and  in  the 
arrest  of  the  defendant  were  waived  by  his  subsequent  conduct.  In 
the  Oleason  Case  the  defendant  moved  the  court  to  quash  the  warrant 
issued  upon  the  information  and  for  his  discharge.  When  this  mo- 
tion was  overruled  be  objected  to  being  tried,  and  declined  to  plead  ox 
make  any  defense. 

(32  Kan.  59&) 

EULLMAN   V.  HULSE. 

Filed  Novembor  28, 1884. 

1.  pRACTioK— Venue— Action  against  Joint  Makers  op  Note. 

Where  two  joint  makers  of  a  promissory  note,  residing  in  different  counties, 
are  sued  before  the  note  is  due,  in  the  county  in  which  one  of  them  resides,  but 
not  in  the  county  in  which  the  other  resides,  and  a  summons  is  served  upon  the 
defendant  residing  in  the  county  in  which  the  action  is  commenced,  and  a  sum- 
mons and  an  order  of  attachment  are  issued  to  the  other  county,  and  is  there 
served  upon  the  defendant  residing  in  that  county,  and  his  property  there  sit- 
uated is  attached,  and  no  order  of  attachment  is  issued,  and  no  ground  for  an 
attachment  exists  as  against  the  defendant  residing  in  the  county  in  which  the 
action  is  commenced,  held^  tliat  the  action  is  not  rightfully  brought  in  the 
county  in  which  it  is  brought,  and  that  the  defendant  in  the  other  county  may, 
for  that  reason,  have  the  attachment  dissolved. 

2.  Saixe— Issue  of  Summons— Sek vice. 

Before  a  summons  can  be  rightfully  issued  from  one  county  to  another,  the 
person  served  with  tlie  summons  in  the  county  in  which  the  action  is  brought 
must  have  a  real  and  substantial  interest  in  the  subject  of  the  action  adverse 
to  the  plaintiff,  and  ascninst  whom  some  substantial  relief  may  be  obtained ;  and 
the  action  must  be  rightfully  brought  in  the  county  in  which  it  is  brought,  and 
as  against  th^  person  served  with  the  summons  in  such  county. 

Error  from  Doniphan  county. 

B.  A.  Seaver,  F.  Babcock^  and  C.  W.  Johnson,  for  plaintiff  in  error. 
James  FaUoon,  for  defendant  in  error. 

Valentjne,  J.  On  June  3,  1884,  Louis  RuUman  commenced  an 
action  in  the  district  court  of  Doniphan  county,  Kanstis,  on  three 
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promissory  notes,  each  for  $400,  each  execated  by  Albert  H.  Halse 
und  D.  D.  Rose  to  John  P.  Kent,  and  each  indorsed  by  Kent  to  Ball- 
man.  One  of  these  notes  was  to  become  due  on  March  5,  1885; 
another  was  to  become  due  on  March  5,  1886;  and  the  other  was  to 
become  due  on  March  5, 1887.  fiuUman,  at  the  same  time,  obtained 
from  the  probate  judge  of  Doniphan  county  an  order,  under  sections 
230,  231,  Civil  Code,  as  amended  in  1883,  (Laws  1883,  c.  122,  §  1,) 
allowing  an  order  of  attachment  to  be  issued  against  the  property  of 
the  defendant,  Hulse,  and  such  order  of  attachment  was  afterwards 
issued  by  the  clerk  of  the  district  court  of  Doniphan  county  to  the 
sheriff  of  Brown  county.  Bose  resided  in  Doniphan  county,  and  was 
served  with  summons  in  that  county;  but  Hulse  resided  in  Brown 
county,  and  the  summons  and  order  of  attachment  against  him  were 
issued  to  the  sheriff  of  that  county,  and  were  served  upon  him  and  his 
property  in  that  county.  On  June  28,  1884,  Hulse  made  a  motion 
before  the  district  judge  at  chambers  to  discharge  the  attachment, 
upon  the  following  ground  and  statement,  to*wit : 

''Because  the  said  court  has  no  jurisdiction  of  the  said  property/ and  the 
issuing  of  said  order  of  attachment  to  tlie  sheriff  of  said  Brown  county  was 
unauthorized  and  void.  The  record  in  the  cause,  inclusive  of  all  process,  and 
the  returns  therein,  or  copies  thereof,  affidavits,  and  ovaI  testimony  will  be 
introduced  at  the  hearing  of  this  motion." 

The  plaintiff,  Bullman,  then  made  a  motion  to  have  the  defendant, 
Hulse,  make  his  motion  more  specific  and  definite,  and  also  moved 
for  a  continuance  of  the  hearing  of  the  defendant's  motion.  The 
plaintiff's  motions  were  overruled,  and  the  defendant's  motion  was 
then  heard  and  the  attachment  discharged,  and  of  this  ruling  the 
plaintiff,  Rullman,  complains. 

We  think  the  ruling  of  the  district  judge  is  correct.  No  cause 
of  action  existed  in  favor  of  Bullman  and  against  Bose,  and  neither 
did  any  ground  for  an  order  of  attachment  exist  in  favor  of  Bullman 
and  against  Bose.  The  notes  sued  on  were  not  yet  due,  and  Bose  had 
committed  no  wrong  or  fraud  as  against  Bullman,  or  as  against  any 
holder  of  the  notes.  There  is  not  even  any  pretense  that  there  was 
the  slightest  ground  for  an  attachment  as  against  Bose.  The  action 
was,  therefore,  wrongfully  commenced  as  against  Bose,  in  whatever 
aspect  we  may  view  it;  and  as  it  was  wrongfully  commenced  against 
Bose,  it  could  not  rightfully  have  been  commenced  against  Hulse  in 
Doniphan  county;  for  Hulse  did  not  reside  in  Doniphan  county, 
nor  could  service  or  summons  have  been  made  upon  him  in  that 
county.  Civil  Code,  §  55.  The  action  was,  therefore,  not  rightfully 
commenced  in  Doniphan  county  as  against  either  Bose  or  Hulse; 
and,  not  being  rightfully  commenced  in  Doniphan  county,  there 
could  not  be.  any  authority  for  issuing  a  summons  or  an  order  of 
attachment  to  any  other  county.  Id.  §  60.  Before  a  summons  can 
be  rightfully  issued  from  one  county  to  another,  the  person  served 
with  the  summons  in  the  .county  in  ^hich  the  .action  is  brought  must 
v.5p,no.2 — 12 
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have  a  real  and  sabstantial  interest  in  the  subject  of  the  action, 
adverse  to  the  plaintiif,  and  against  whom  some  substantial  relief 
may  be  obtained ;  and  the  action  must  be  rightfully  brought  in  the 
county  in  which  it  is  brought,  and  as  against  Ihe  person  served  with 
summons  in  such  county.  JBrenner  v.  Egly,  23  Kan.  123;  Dunn  v. 
Hazlett,  4  Ohio  St.  436;  Allen  v.  Miller,  11  Ohio  St.  374.  It  will 
not  do  to  commence  an  action  against  a  person  against  whom  it  is 
clear  from  the  plaintiff's  own  pleadings  that  no  judgment  could  ever 
be  rendered  or  relief  enforced,  merely  for  the  purpose  of  obtaining 
service  of  summons  upon  some  other  person  who  may  reside  in  some 
other  county.  But  such  seems  to  be  the  present  case.  We  have 
carefully  examined  all  the  points  made  by  plaintiff's  counsel,  and 
think  that  none  of  them  are  tenable.  The  defendant's  motion  to  dis- 
charge the  attachment  was  sufficiently  definite,  and  it  was  a  direct 
attack  upon  the  attachment,  and  was  not  a  collateral  attack  thereon, 
as  plaintiff's  counsel  seem  to  contend.  It  is  true  that  the  dissolution 
of  the  attachment  may  in  its  consequences  require  a  dismissal  of  the 
action;  but  such  a  result  cannot  render  the  motion  to  dissolve  the 
attachment  a  collateral  attack  upon  the  attachment.  The  plain- 
tiff's action  has  not  yet  been  dismissed,  and  possibly  it  may  not  be; 
although  we  imagine  the  facts  to  be  such  that  it  must  be  dismissed. 
We  can  easily  imagine  a  case,  however,  where  the  facts  might  be 
such  that  the  dissolution  of  the  attachment  would  not  necessarily  re- 
quire a  dismissal  of  the  action.  The  two  things  are  entirely  differ- 
ent, although  one  may  sometimes,  or  may  generally,  or  even  neces- 
sarily, follow  from  the  other. 

The  order  of  the  court  below,  dissolving  the  attachmont,  will  be 
affirmed. 

(Ail  the  justices  concurring.) 


<32  Kan.  593)  ,  ^  -. 

Douglass  r«  Farkeh. 

Filed  November  28, 1884. 

1.  Practice— Case  Settled. 

Wh  re  a  case  for  the  supreme  court  is  made  and  scarred  upon  the  defendant 
within  proper  time,  nnd  is  settled  and  signed  by  the  judge  of  the  district  court, 
and  properly  attested  and  filed  by  the  clerk,  it  will  be  presumed,  in  the  absence 
of  anything*  to  the  contrary,  that  the  case  was  settled  in  accordance  with  the 
requirements  of  the  law. 

2.  Landix>rd  and  Tenant— Notice  to  TBRxmATB  Lease. 

Where  a  lessor,  for  the  purpose  of  terminating  a  three-vears  lease,  gives 
his  tenant  the  requisite  notice  under  section  7  of  the  landlord  and  tenant's 
act,  hddf  that  the  lease  will  not  be  terminated  within  less  than  10  days  after 
the  notice  is  given ;  trnd  further  hM^  that  if,  within  9  days  after  the  giving  of 
such  notice,  a  second  notice  were  given  under  section  161  of  the  Justices'  Code, 
for  the  purpose  of  laying  the  foundation  for  the  commencement  of  an  action  of 
forcible  detainer,  the  second  notice  would  be  given  prematurely,  and  would 
therefore  be  void. 

3.  Same— EvmENCE  as  to  Tbrmnation  of  Tenancy. 

Where  an  action  of  forcible  detainer  is  commenced  in  January,  1884,  and  on 
the  trial  in  May,  1884,  it  is  shown  that  the  defendant,  ou  December  19, 1883, 
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was  the  tenant  of  the  plaintiil  under  a  three-years  lease,  which,  by  its  terms, 
would  not  expire  until  August  1, 1884,  and  it  is  further  shown  that  on  Decem- 
ber 19, 1883,  the  plaintiff,  for  the  purpose  of  terminating  the  lease,  gave  to  tlio 
defendant  the  requisite  notice  under  section  7  of  the  landlord  and  tenant's  act, 
and  also  on  December  28,  1883,  for  the  purpose  of  laying  the  foundation  fortltu 
commencement  of  the  action  of  forcible  detainer,  *gave  to  the  defendant  thu 
requisite  notice  under  section  161  of  the  Justices'  Code,  held,  that  proof  that 
the  defendant,  prior  to  December  19,  1883,  claimed  that  he  never  whs  the  ten- 
ant or  the  plaintiff,  but  that  he  himself  owned  the  land  in  controversy,  and  re- 
fused to  pay  rent  for  that  reason,  will  not,  of  itself  and  alone,  prove  that  the 
tenancy  was  terminated  prior  to  December  28,  1883. 

Error  from  Leavenworth  county. 

H.  B.  Thomas  and  John  C.  Douglass,  for  plaintiff  in  error. 

Lucien  Baker,  for  defendant  in  error. 

Valentine,  J.  This  case  was  tried  in  the  district  court  of  lieaven- 
worth  county  before  the  court  and  a  jury  on  May  1, 1884.  After  the 
plaintiff  had  introduced  his  evidence  and  rested,  the  defendant  de- 
murred to  the  evidence  upon  the  ground  that  ^he  evidence  did  not 
prove  any  cause  of  action  in  favor  of  the  plaintiff  and  against  the  de- 
fendant; and  the  court  sustained  the  demurrer.  The  plaintiff  then 
filed  a  motion  for  a  new  trial  upon  various  grounds,  which  motion 
was  heard  on  May  3,  1884,  and  was  overruled  by  the  court,  and  the 
court  gave  to  the  plaintiff  30  days  within  which  to  make  a  case  fcr 
the  supreme  court  and  to  serve  the  same  upon  the  defendant.  After- 
wards the  case  was  made,  and  it  was  served  upon  counsel  for  the  de- 
fendant on  May  30, 1884.  Afterwards,  and  on  July  5, 1884,  the  case 
was  settled  and  signed  by  the  judge  of  the  district  court  and  properly 
attested  by  the  clerk,  and  was  filed  in  the  clerk's  office  on  the  same 
day.  The  defendant  now  moves  to  dismiss  this  case  from  this  court, 
for  the  reason  that  the  "case  made"  was  not  settled  by  the  judge  of 
the  district  court  as  required  by  law.  Now,  as  the  case  was  in  fact 
made  and  served  upon  the  defendant  within  proper  time,  and  was  in 
fact  settled  and  signed  by  the  judge  of  the  district  court,  and  properly 
attested  and  filed  by  the  clerk,  it  will  be  presumed,  in  the  absence  of 
anything  to  the  contrary,  that  it  was  settled  in  accordance  with  the 
requirements  of  the  law.  This  brings  us  to  the  merits  of  the  case. 
The  action  was  one  of  forcible  detainer,  commenced  January  7, 1884, 
by  the  plaintiff,  John  C.  Douglass,  against  the  defendant,  Charles 
Parker,  before  a  justice  of  the  peace,  and  appealed  to  the  district  court, 
where  the  same  was  tried  at  the  time  and  with  the  result  as  afore- 
said. It  appears  from  the  pleadings  and  evidence  that  the  plaintiff' 
claimed  the  property  in  controversy,  and  that  the  defendant  was 
formerly  his  tenant,  but  on  December  19,  1883,  the  plaintiff  gave  a 
written  notice  to  the  defendant  for  the  purpose  of  terminating  the 
tenancy,  on  the  ground  that  the  defendant  had  neglected  and  refused 
to  pay  the  rent  due  on  the  premises,  and  on  December  28,  1883,  the 
plaintiff  gave  another  written  notice  to  the  defendant,  requiring  the 
defendant  "to  leave,  quit,  and  surrender"  the  premises.  The  defend- 
ant's answer,  which  was  also  a  part  of  the  plaintiff's  evidence,  alleged 
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tliat  the  plaintifiF  had  no  interest  in  the  property  in  controversy,  but 
tliat  such  property  belonged  to  the  defendant,  and  that  he  held  and 
owned  the  same  under  a  tax  deed,  and  had  been  in  the  quiet  and  peace- 
able possession  of  the  same  for  over  seven  years,  under  such  tax  deed, 
and  never  as  the  tenant  of  the  plaintiff,  or  of  any  one  else ;  and  that  he 
had  built  valuable  improvements  thereon.  The  plaintiff  also  at- 
tempted to  show  that  the  defendant,  several  days  prior  to  December 
19,  1883,  refused  to  pay  rent,  on  the  ground  that  the  property  be- 
longed to  the  defendant,  and  that  he  was  not  the  tenant  of  the  plain- 
tiff; but  the  defendant  objected  to  the  evidence,  and  the  objection 
was  sustained,  and  the  plaintiff  was  not  allowed  to  introduce  any  such 
evidence. 

The  questions  now  presented  in  this  court  are  whether  the  district 
court  erred  in  refusing  to  permit  this  evidence  to  be  introduced,  and 
in  sustaining  the  demurrer  to  the  evidence  that  was  introduced.  The 
first  notice  given  by  the  plaintiff  to  the  defendant  was  given  under 
section  7  of  the  landlord  and  tenant's  act,  (Comp.  Laws  1879,  r.  55, 
§  7,)  and  was  for  the  purpose  of  terminating  the  lease.  The  second 
notice  was  given  under  section  161  of  the  Justice's  Code,  (Comp.  Laws 
1879,  c.  81,  §  161,)  and  was  for  the  purpose  of  laying  the  foundation 
for  the  commencement  of  an  action  of  forcible  detainer.  The  lease 
alleged  and  proved  by  the  plaintiff  was  a  lease  for  the  term  of  three 
years,  commencing  August  1,  1881,  and  terminating  August  1,  1884, 
and  if  the  defendant  was  in  fact  the  tenant  of  the  plaintiff,  as  claimed 
by  the  plaintiff,  on  December  19,  1883,  when  the  first  notice  was 
given,  then  the  second  notice,  which  was  given  on  December  28, 
1883,  was  given  prematurely,  and  was  therefore  void,  for  the  reason 
that  section  7  of  the  landlord  and  tenant's  act  requires  a  10-days  no- 
tice to  terminate  such  a  lease ;  and  the  second  notice  was  given  only  9 
days  after  the  first  notice  was  given,  and  while  the  lease  was  still  in 
full  force  and  operation.  If  the  lease  was  in  full  force  when  the  first 
notice  was  given,  the  defendant  had  10  full  days  thereafter  within 
which  to  pay  the  rent  and  to  keep  the  lease  in  full  force.  Therefore, 
if  nothing  further  in  the  case  than  the  foregoing  lease,  the  failure  to 
pay  rent,  and  these  two  notices  were  shown,  the  decision  and  judg- 
ment of  the  district  court  would  undoubtedly  be  correct.  But  the 
plaintiff  claims  that  the  defendant  had,  several  days  prior  to  Decem- 
ber 19,  1883,  repudiated  the  tenancy,  and  claimed  to  hold  the  prop- 
erty adversely  to  the  plaintiff,  and  therefore  that  the  notice  given  to 
the  defendant  on  December  19,  1883,  to  terminate  the  tenancy,  was 
wholly  unnecessary,  and,  being  wholly  unnecessary,  and  answering 
no  purpose,  the  notice  given  to  the  defendant  on  December  28, 1883, 
to  quit  the  premises,  and  for  the  purpose  of  laying  the  foundation  for 
an  action  of  forcible  detainer,  was  good.  And  this  is  really  the  only 
question  remaining  in  the  case  to  be  decided.  We  are  inclined  to 
think  that  the  decision  of  the  court  below  was  correct.  Upon  the  de- 
fondant's  theoi-y  of  the  case, — that  is,  that  he  owned  the  property  in 
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controversy,  and  was  never  the  tenant  of  the  plaintiff, — it  was  un- 
questionably correct ;  biit  we  are  inclined  to  think  that  it  was  also 
correct  upon  the  plaintiff's  own  theory.  Whether  the  plaintiff  owned 
the  property  in  controversy  or  not  was  not  shown  by  the  evidence; 
but  it  was  shown  that  the  defendant  was  his  tenant,  and  that  the 
tenancy  under  the  terms  of  the  lease  would  not  expire  until  August 
1,  1884;  and  it  was  not  within  the  power  of  the  defendant,  under  the 
lease  or  otherwise,  of  his  own  volition,  to  terminate  the  lease  at  any 
earlier  period  of  time.  The  defendant  could  not,  by  claiming  to  own 
the  property  in  controversy,  and  to  hold  it  adversely  to  the  plaintiff, 
and  b^  refusing  to  pay  rent  for  that  reason,  terminate  the  lease  with- 
out the  consent  of  the  plaintiff;  and  the  plaintiff  never  consented 
that  it  should  be  so  terminated.  According  to  the  evidence,  and  the 
plaintiff's  own  theory  and  claim,  the  lease  was  not  in  fact  terminated, 
but  was  in  full  force  and  operation  up  to  December  19,  1883,  when 
the  plaintiff  gave  his  first  notice  for  the  purpose  of  terminating  the 
lease  under  section  7  of  the  landlord  and  tenant's  act.  Under  that 
section  the  lease  could  not  be  terminated  within  less  than  10  days 
after  the  time  of  giving  the  notice.  The  lease  was  therefore  not  in 
fact  terminated  until  December  29,  1883.  There  was  never  any 
mutual  understanding  or  agreement  or  consent  between  the  plaintiff 
and  the  defendant  that  the  lease  should  be  terminated  at  any  earlier 
period  of  time  than  August  1,  1884.  Therefore,  in  whatever  way  we 
may  view  this  case  or  this  question,  we  would  think  that  the  decision 
of  the  court  below  was  and  is  correct,  and  therefore  its  judgment  will 
be  afSrmed. 

(All  the  justices  concurring.) 


Marbourg  v.  Lewis  Cook  Manuf'g  Co. 

Filed  November  2S,  1884. 

Attacitoent— DEFRAUDmo  Ckeditors— Affidavit— Dtssolution. 

in  an  action  instituted  by  a  creditor  against  the  defendiint  on  a  claim  not 
due,  an  attachment  was  sued  out  under  the  provisions  of  sections  230  and  231 
of  the  Code.  The  affidavit  charged,  among  other  things,  that  the  defendant 
had  sold  and  conveyed  and  otherwise  disposed  of  his  property  with  the  intent 
to  cheat  and  defraud  his  creditors,  and  to  hinder  and  delay  them  in  the  collec- 
tion of  their  debts.  Upon  the  hearing  of  a  motion  filed  by  the  defendant  to 
dissolve  the  attachment  upon  the  ground  that  the  affidavit  for  the  attachment 
was  untrue,  it  was  shown  by  the  creditor  that  the  defendant  was  insolvent ; 
that  he  had  executed  to  another  four  promissory  notes,  and  to  s'*cure  the  same 
had  given  to  the  payee  thereof  four  chattel  mortgages;  and  that  he  had  in- 
cluded in  the  notes  and  chattel  mortgages  an  amount  of  indebtedness  in  excess 
of  tlie  bona  fide  amount  due  to  the  payee  of  the  notes,  with  the  intent  to  trans- 
fer all  of  his  non- exempt  personal  property  to  the  mortgagee  in  payment  and 
satisfaction  of  an  indebtedness  very  much  less  than  the  face  of  the  promissory 
notes,  and  for  the  purpose  of  cheating  and  defrauding  hia  other  creditors,  and 
also  for  the  purpose  of  hindering  and  delaying  them  in  the  collection  of  their 
debts.  Held,  that  upon  this  showing  the  court  properly  overruled  the  motion 
to  dissolve  the  attachment.  WcUlnch  v.  Wj/lie,  28  Kan.  138 ;  Wmstead  v.  Hulme, 
32  Kan. — ;  S.  C.  4  Pac.  Kep.  994. 
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Error  from  Nemaha  county. 

Action  brought  January  7, 1884,  by  the  Lewis  Cook  Mannfacturing 
Company  against  Oscar  0.  Marbourg,  in  the  district  court  of  Nemaha 
county,  to  recover  $1,721.56  upon  two  certain  negotiable  promissory 
notes  executed  by  the  defendant  to  the  plaintiff,  which  said  notes  were 
not  due  at  the  time  of  the  filing  of  the  petition.  At  the  same  time  the 
plaintiff  filed  the  afGidavit  of  H.  C.  Solomon,  its  duly-authorized  at- 
torney, for  attachment,  which  affidavit  was  in  due  form,  and,  as 
grounds  for  attachment,  alleged  that  'Hhe  said  defendant,  Oscar  0. 
Marbourg,  had  sold  and  conveyed  and  otherwise  disposed  of  his  prop* 
erty  with  the  fraudulent  intent  to  cheat  and  defraud  his  creditors, 
and  to  hinder  and  delay  them  in  the  collection  of  their  debts ;  that 
the  said  defendant,  Oscar  0.  Marbourg,  was  about  to  make  a  sale  or 
conveyance  and  disposition  of  his  property  with  the  fraudulent  intent 
to  cheat  and  defraud  his  creditors,  and  to  hinder  and  delay  them  in 
the  collection  of  their  debts,  and  was  about  to  remove  his  property 
with  the  intent  and  to  the  effect  of  cheating  and  defrauding  his  cred- 
itors, and  hindering  and  delaying  them  in  the  collection  of  their 
debts."  At  the  same  time  plaintiff  filed  an  undertaking  and  attach- 
ment bond,  which  were,  in  all  respects,  in  due  form  of  law.  There- 
upon the  clerk  of  the  district  court  issued  an  order  of  attachment  to 
the  sheriff  of  Nemaha  county,  and  on  January  7,  1884,  at  2  o'clock 
p.  M.,  he  executed  the  same  by  attaching  a  large  amount  of  goods, 
wares,  chattels,  and  personal  property  as  the  property  of  Oscar  0. 
Marbourg,  in  Nemaha  county,  and  the  order  of  attachment  was  there- 
after, in  due  form,  returned  to  the  clerk  of  the  district  court.  On  Feb- 
ruary 4,  1884,  the  defendant  filed  his  answer  to  the  petition  of  the 
plaintiff,  containing  a  general  denial,  and  stating  that  the  plaintiff's 
pretended  cause  of  action  had  not  accrued  at  the  time  the  action  was 
brought,  and  also  alleging  that  he  had  paid  all  sums,  of  every  kind 
and  nature,  that  were  due,  or  to  become  due,  to  the  plaintiff  from 
him.  To  this  answer  the  plaintiff  filed  a  reply  containing  a  general 
denial  of  all  the  allegations  therein.  On  February  5,  1884,  the  de- 
fendant filed  his  motion  to  dissolve  the  attachment  for  the  following 
reasons :  First,  because  no  sufficient  affidavit  or  bond  had  been  filed 
as  required  by  law;  second,  because  the  proceedings  for  attachment 
were  irregular,  informal,  and  void;  and,  third,  because  the  facts  stated 
in  the  affidavit  for  attachment  were  untrue,  and  without  any  founda- 
tio;*;  and  also  filed  his  affidavit,  which  was  duly  verified,  denying 
the  truth  of  each  and  every  ground  set  forth  in  the  affidavit  for  at- 
tachment. This  motion  was  heard  at  the  April  term  of  court  for 
1884.  Affidavits  and  oral  testimony  were  introduced  upon  the  hear- 
ing thereof.  The  court  made  and  filed  the  following  conclusions  of 
fact: 

"(1)  On  or  about  September  9,  1882,  the  defendant  embarked  in  the  hard- 
ware business  at  Sabetha,  a  city  of  about  1,500  inhabitants,  in  this  county. 
He  had  recently  purchased  E.  J  lot  4,  block  29,  in  Sabetha,  which  liad  a  bus- 
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Jne^^s  building  iLereon,  and  he  purchased  his  opening  stock  of  hardware  about 
iSeptember  9,  1882,  amounting  to  about  86,000,  from  the  Western  Hardware 
Company,  a  corporation  doing  a  wholesale  hardware  businesss  at  Atchison, 
Khushs,  of  which  corporation  his  brother,  W.  W.  Marbourg,  was  president 
4ind  manager.  Said  corporation  failed  in  business  on  September  25,  1882. 
Within  a  few  months  afterwards  said  W.  W.  Marbourg  bought  up  and  took 
^iHsignments  of  the  claims  of  creditors  asrainst  the  corporation,  but  the  busi- 
ness had  never  been  resumed, 

*'(2)  Said  defendant  remained  in  business  until  January  2,  1884,  and  was 
iipparently  carrying  on  a  large  trade,  and  his  goods  were  stored  in  several  lo- 
calities in  Sabetha  for  want  of  room  in  said  business  building.  At  said  last 
^late  his  stock  was  very  large  for  that  place,  there  being  two  other  tolerably 
large  and  one  other  small  hardware  store  in  Sabetha.  In  some  of  U)e  lines  of 
his  trade  he  had  enough  goods  for  two  or  three  years,  while  in  other  lines  he 
was  not  overstocked,  although  having  a  good  supply.  Between  August  1, 
1883,  and  January  1,  1884,  he  had  become  indebted  to  merchants  and  manu- 
facturers for  goods  over  the  sum  of  $18,000,  nearly  all  of  which  indebtedness 
matured  in  January  and  February,  1884. 

**(3^  On  or  about  January  2, 1884,  the  defendant  executed  and  delivered  to 
said  W.  W.  Marbourg  four  several  promissory  notes,  which  were  secured  by 
four  chattel  mortgages,  as  follows:  First,  A  promissory  note  for  83,287.10, 
to  the  order  of  said  W.  W.  Marbourg,  in  ten  days,  witli  interest  at  ten  per 
<;ent.  per  annum  from  date,  secured  by  a  chattel  mortgage  on  all  wagons, 
wagon  and  buggy,  phaeton,  and  spring-wagon  parts,  in  building  known  as 
Baker  carpenter  shop,  on  lot  7,  block  27,  Sabetha.  and  also  said  building  on 
«aid  lot  8,  all  wagonn  set  up  on  lots  9  and  10,  block  29,  Sabetha,  and  all  wire, 
smooth  and  barbed,  mixed  paints,  axes,  picks,  buggies  and  buggy  parts, 
clothes-wringers,  nails,  scales,  and  all  hardware,  merchandise,  goods  and 
chattels,  and  all  other  property,  of  every  kind  and  nature,  in  said  buildings 
or  on  said  lots.  Second,  A  promissory  note  for  86,000  payable  to  the  order 
of  said  W.  W.  Marbourg  in  30  days,  with  interest  at  8  per  cent,  per  annum 
from  date,  secured  by  a  chattel  mortgage  on  all  hardware,  wire,  nails,  cutlery, 
ahelf  goods,  stoves,  tinware,  wooden  ware,  guns,  clocks,  buggies,  paints,  oil 
^nd  lead,  and  all  goods,  chattels,  wares,  and  merchandise,  and  all  other  prop- 
erty, of  every  kind  and  nature,  in  building  occupied  by  O.  O.  Marbourg  as  a 
hardware  store  on  £.  ^  lot  4,  block  29,  Sabetha.  Third.  A  promissory  note 
for  84,000,  payable  to  the  order  of  said  W.  W.  Marbourg  in  20  days,  with  in- 
terest at  10  per  cent,  per  annum  from  date,  secured  by  a  chattel  moi^gage  on 
all  stoves,  ranges,  wagons,  nails,  buggies,  parts  of  buggies,  barbed  wire, 
fence  staples,  buckthorn  wire  fencing,  corn-shellers,  and  all  goods,  chattels, 
wares,  and  merchandise,  and  all  other  property,  of  every  kind  or  nature,  in 
the  two  sheds  occupied  by  said  O.  O.  Marbourg  as  store-houses  on  the  west 
end  of  O.  O.  Marbourg's  homestead,  known  as  lots  1  to  12,  block  6,  in  Sabetha. 
Fourth.  A  promissory  note  for  87,949.33,  payable  to  the  order  of  said  W.  W. 
Marbourg  in  40  days,  with  interest  at  12  per  cent,  per  annum  from  date,  se- 
cured by  a  chattel  mortgage  which  covers  and  describes  all  of  the  personal 
property  mentioned  in  the  first  three  mortgages,  and,  in  addition,  all  feed- 
mills  and  wagons  in  and  around  said  store  building,  and  all  goods,  wares, 
and  merchandise  in  the  Whittenhall  barn,  used  as  a  store-house;  also  two 
wagons  standing  in  front  of  said  homestead  in  the  street;  also  the  books  of 
account  of  said  O.  O.  Marbourg,  showing  indebtedness  due  said  O.  O.  Mar- 
bourg, and  all  other  merchandise,  goods,  wares,  and  chattels  held  by  said  O. 
O.  Marbourg,  or  under  his  control,  used  in  the  business  of  said  O.  O.  Mar- 
bourg, or  dealt  in  by  him  in  the  hardware  and  implement  business,  and  not 
before  more  fully  specified,  and  situate  in  Sabetha,  Nemaha  county,  Kansas. 
But  said  mortgage  is  given  subject  to  said  other  three  mortgages  for  83.287.10, 
86,000,  and  84,000,  respectively.    Each  of  said  mortgages  contains  provis- 
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ions  for  the  taking  of  immediate  possession  by  the  mortgagee  when  in  his 
judgment  the  possession  and  custody  of  the  same  in  said  O.  O.  Marbouig 
shall  be  deemed  unsafe,  or  upon  the  issue  of  any  attachment  or  other  legal 
process,  or  in  case  the  mortgagee  shall  deem  the  security  insufficient,  and 
that  the  mortgagee  may  sell  at  public  or  private  sale  without  notice,  for  cash, 
or  on  credit,  and  that  all  expenses  of  caring  for  and  selling  the  property,  as 
well  as  said  indebtedness  and  interest,  shall  be  paid  out  of  the  proceeds  of  sale. 

"(4)  At  the  time  of  taking  said  mortgages  said  W.  W.  Marbourg  also  re- 
quested the  defendant  to  convey  to  his  mother,  Anna  M.  Marbourg,  of  Shells- 
burg,  Pennsylvania,  said  E.  ^  of  lot  4,  block  29,  Sabetha,  and  tho  defendant 
and  his  wife  did  so  make  a  deed  of  conveyance  of  said  property  on  January 
2,  1884,  which  was  then  handed  to  said  W.  W.  Marbourg.  The  consideration 
for  said  deed  was  a  first  and  bona  fide  indebtedness  of  $2,000  from  the  de- 
fendant to  his  mother,  which  the  defendant  had  been  owing  for  many  years, 
and  on  which  he  had  kept  the  interest  paid  up,  without  paying  any  part  of 
the  principal. 

"(5)  On  January  3. 1884,  at  8  o'clock  a.  m.,  said  W.  W.  Marbourg  filed  said 
four  chattel  mortgages  and  said  deed  with  the  register  of  deeds  of  this 
county,  and  said  mortgages  were  duly  filed  and  entered,  and  said  deed  duly 
recorded. 

"(6)  As  soon  as  said  chattel  mortgages  were  executed,  and  before  the  filing 
thereof,  said  VV.  W.  Marbourg,  with  the  consent  of  the  defendant,  took  pos- 
session of  all  the  property  covered  by  said  chattel  mortgages,  including  the 
books  of  account,  and  said  W.  W.  Marbourg  left  said  accounts,  amounting  to 
about  $1,000,  with  his  attorney  at  Sabetha  for  collection. 

"(7)  After  making  said  chattel  mortgages  and  said  deed,  the  defendant  had 
remaining  no  real  estate  except  his  homestead,  and  no  tangible  personal  prop- 
erty except  his  household  goods  and  other  exempt  personalty,  and  no  visible 
or  apparent  means  of  paying  any  of  his  other  creditors  unless  there  should  be 
a  surplus  in  the  hands  of  said  W.  W.  Marbourg  after  satisfying  said  chattel 
mortgages,  which  amounted  in  all  to  ^^21,236.43. 

"(8)  On  or  about  January  4.  1884,  said  W.  W.  Marbourg  sold  and  trans- 
ferred all  of  the  property  covered  by  said  chattel  mortgages  except  one  buck- 
board,  one  phaeton,  and  the  accounts  and  account-books,  to  Harvey  L.  Whit- 
taker  of  Atchison,  Kansas,  for  the  express  consideration  of  $21,000.  of  which 
$1,000  was  paid  down,  and  for  the  remainder  said  Harvey  L.  Whittaker  exe- 
cuted and  delivered  to  said  W.  W.  Marbourg  four  promissory  notes,  payable 
to  his  order,  each  for  $5,000,  and  payable  in  60  and  9  '  d  »ys,  and  4  and  6 
months,  respectively,  with  8  per  cent,  interest  thereon.  Said  Harvey  L. 
Whittaker  was  in  possession  of  said  property  when  the  first  attachment  in 
these  cases  was  levied,  and  all  of  said  property  was  taken  from  his  possession 
by  the  sheriff  on  the  attachments  in  these  cases,  but  said  property  had  nut 
been  in  any  way  removed  either  by  said  W.  W.  Marbourg  or  Harvey  L.  Whit- 
taker when  said  attachments  were  levied,  but  the  same  remained  in  the  same 
condition  as  before  the  execution  of  said  chattel  mortgages. 

"(9)  Although  the  defendant  was  indebted  to  said  W.  W.  Marbourg,  and 
said  W.  W.  Marbourg  held  certain  evidences  of  indebtedness  against  the  de- 
fendant before  the  execution  of  said  four  promissory  notes  and  said  four 
chattel  mortgages,  3'et  said  indebtedness  was  not  near  so  large  as  the  aggre- 
gate of  said  four  promissory  notes,  as  the  defendant  must  have  known;  but 
the  real  indebtedness  was  greatly  enlarged  by  the  defendant  in  said  four 
promissory  notes,  and  as  so  enlarged  was  secured  by  said  four  chattel  mort- 
gages for  the  purpose  and  with  the  intent  on  the  part  of  the  defendant  of 
transferring  all  of  his  non-exempt  personal  property  to  said  W.  W.  Marbourg 
in  payment  and  satisfaction  of  his  indebtedness  to  said  W.  W.  Marbourg, 
which  was  very  much  lass  than  $21,236.43,  and  very  much  less  than  the  value 
of  the  property  covered  by  said  chattel  mortgages^  and. for  the  purpose  of 
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cheating  and  defrauding  his  other  creditors  who  had  sold  him  goods,  and  hin- 
dering and  delaying  them  in  the  collection  of  their  debts,  and  not  for  the 
mere  purpose  of  preferring  said  W.  W.  Marbourg  as  a  creditor  for  the  amount 
of  the  real,  actual,  and  existing  indebtedness  of  the  defendant  to  said  \\\  W. 
Marbourg. " 

And  thereon  the  conrt  made  and  filed  the  following  conclusions  of 
law : 

"(1)  Shortly  before  the  commencement  of  these  actions,  jind  the  issue  of 
ordei-s  of  attachments  therein,  the  defendant  had  mortgaged,  transferred, 
and  disposed  of  bis  property  with  the  fraudulent  intent  to  cheat  and  defraud 
his  creditors,  and  to  hinder  and  delay  them  in  the  collection  of  their  debts. 

"(2)  The  several  motions  to  dissolve  the  attachments  in  these  actions,  on 
the  ground  that  the  causes  for  attachment  alleged  in  the  several  aflldavits  are 
untrue,  should  be  overruled." 

Motion  to  dissolve  was  overruled.  The  defendant  excepted,  and 
brings  the  case  here. 

Everest  d  IVaggcner,  for  plaintiff  in  error. 

Smith  <&  Solomon,  Taylor  d  Bassett,  Conwell  d  Wells,  J.  D.  AfcCune^ 
and  Jackson  d  Roy se,  for  defendant  in  error. 

HuRD,  J.  The  creditors  of  Oscar  0.  Marbourg,  to  the  number  of 
21,  instituted  actions  in  the  court  below  against  him  by  attachments. 
The  aggregate  amount  sought  to  be  recovered  in  these  several  actions 
was  about  $17,000.  Nearly  all  of  the  actions  were  brought  upon 
claims  not  due.  A  large  amount  of  property  was  attached.  The  af- 
fidavits for  attachments  on  the  claims  not  due,  alleged,  among  other 
things,  the  grounds  set  forth  in  section  230  of  the  Code.  The  affida- 
vits for  attachments  upon  the  claims  due  were  drawn  under  section 
190  of  the  Code.  In  each  case,  0.  0.  Marbourg  filed  a  motion  to 
dissolve  the  attachment,  alleging  that  the  grounds  set  forth  in  the  af- 
fidavit for  attachment  were  untrue.  The  motions  in  all  the  cases 
were  heard  at  the  April  term  of  the  district  court  for  1884,  and  on 
the  hearing  thereof  it  was  agreed,  inasmuch  as  each  of  the  motions 
presented  the  same  questions,  that  all  should  be  heard  together,  and 
the  evidence  taken  in  any  one  case  was  used  and  considered  in  all 
the  other  cases,  so  far  as  the  same  were  relevant  and  competent.  On 
the  hearing,  the  court  below  overruled  the  motions  to  dissolve  the  at- 
tachments in  each  case,  and  the  plaintiff  in  error  now  seeks  to  have 
this  court  review  and  reverse  the  action  of  the  district  court.  Three 
questions  are  presented  by  plaintiff  in  error,  as  follows,  viz. :  First, 
that  the  findings  of  fact  of  the  court  below  were  not  sustained  by  the 
evidence ;  second,  that  the  court  below  erred  in  admitting  to  be  read 
in  evidence  a  copy  of  a  bill  of  sale,  without  any  effort  being  made  to 
obtain  the  original,  which  was  shown  to  be  in  existence;  third,  that 
the  court  erred  in  admitting  other  incompetent  evidence. 

The  court,  at  the  request  of  the  parties,  made  its  conclusions  of  fact 
and  of  law.     Among  its  conclusions  of  fact  was  the  following : 

"Although  the  defendant  was  indebted  to  said  W.  W  Marbourg,  and  said 
W.  Wr  Marbourg  held  certain  evidences  of  indebtedness  against  the  defend- 
ant before  the  execution  of  said  four  promissory  notes  and  said  four  chattel 
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mortgages,  yet  said  indebtedness  was  not  near  so  large  aa  the  aggregate  of 
said  four  promissory  notes,  as  the  defendant  must  have  known ;  but  the  real 
indebtedness  was  greatly  enlarged  by  the  defendant  in  said  four  promissory 
notes,  and,  as  so  enlarged,  was  secured  by  said  four  chattel  mortgages  for  the 
purpose  and  with  the  intent,  on  the  part  of  the  defendant,  of  transferring  all 
of  his  non-exempt  personal  property  to  said  W.  W.  Marbourg  in  payment  and 
satisfaction  of  his  indebtedness  to  said  W.  W.  Marbourg,  which  was  very 
much  lesss  than  821,236.43,  and  veiy  much  less  than  the  value  of  the  prop- 
erty covered  by  said  chattel  mortgages,  and  for  the  purpose  of  cheating  and 
defrauding  his  other  creditors  who  had  sold  him  goods,  and  hindering  and  de- 
laying them  in  the  collection  of  their  debts,  and  not  for  the  mere  purpose  of 
preferring  said  W.  W.  Marbourg  as  a  creditor  for  the  amount  of  the  real,  act- 
ual, and  existing  indebtedness  of  the  defendant  to  said  W.  W.  Marbourg." 

It  was  held  in  Wallach  v.  Wylie^  28  Kan.  138,  that  where  a  chattel 
mortgage  was  executed  purporting  to  secure  certain  alleged  indebted- 
ness largely  in  excess  of  the  bona  fide  indebtedness  actually  existing 
between  the  parties,  and  such  excess  was  fraudulent,  that  the  mort- 
gage was  void  in  toto  and  could  not  be  sustained,  even  to  the  extent 
of  the  actual  debt  covered  by  the  mortgage.  This,  upon  the  ground 
that  the  statute  of  the  state  provides  that  every  transfer  of  property 
made  with  the  intent  to  hinder,  delay,  or  defraud  creditors  is  utterly 
void  and  of  no  effect.  Comp.  Laws  1879,  p.  464,  §  2.  See,  also,. 
JVinstead  v.  Hubne,  32  Kan. ;  S.  C.  4  Pac.  Rep.  994. 

Therefore,  if  there  was  evidence  sufficient  to  sustain  this  finding 
of  the  district  court,  the  attachments  were  properly  sustained.  The 
question  was  one  of  fact  only.  The  testimony  presented  to  the  dis- 
trict court  was  not  wholly  by  affidavit.  Several  witnesses,  among 
others,  J.  E.  Black,  a  former  partner  of  0.  0.  Marbourg,  Ira  F.  Col- 
lins, and  John  Brady,  gave  their  testimony  in  person  to  the  court. 
We  have  read  carefully  the  whole  record,  and  are  convinced  that  the 
findings  of  the  court,  and  especially  the  finding  above  quoted,  were 
sustained  by  the  evidence  presented  in  the  court  below.  In  a  case 
of  this  kind  we  cannot  retry  the  facts  upon  the  evidence  and  deter- 
mine upon  which  side  the  preponderance  exists.  All  we  can  do  is  to 
look  into  the  evidence  and  see  whether  it  is  sufficient  to  sustain  the 
findings  of  the  court  below;  or,  in  other  words,  to  see  whether  there 
is  such  a  lack  of  evidence  that  we  can  say,  as  a  matter  of  law,  that 
the  findings  are  erroneous.  Gills  v.  Gilbs^  18  Kan.  419;  Railway 
Co.  V.  Kunkle,  17  Kan.  145 ;  Wilson  v.  Lighthody,  29  Kan.  446.  Un- 
der the  findings  of  fact  the  district  court  committed  no  error  in  sus- 
taining the  attachments.  The  other  errors  complained  of,  under  this 
view,  are  immaterial,  and  therefore  it  is  unnecessary  to  consider  them* 

The  ruling  and  order  of  the  district  court  will  be  affirmed. 

The  above  and  foregoing  decision  in  case  No.  3,363  also  disposes  of 
cases  Nos.  3,304,  3,365,  3,366,  3,367,  3,368,  3,369,  3,370,  3,371, 
3,372,  3,373,  3,374,  3,375,  3,376,  3,377,  3,378,  3,379,3,380,  3,381, 
3,382,  and  3,383.  In  all  of  these  cases  the  ruling  and  order  of  the 
district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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State  v.  Kansas  Ins.  Go.  and  others. 

In  re  SuTLm,  Fraying  for  an  Order  of  Distribution  in  his  Favor. 

Filed  November  28, 1884. 

iNSOXiTBNCT— INBURANGB  CORPORATION — ReCBITBR— PaTATRNT  OF  JUDOMSNT. 

On  November  26, 1876,  the  Kansas  Insurance  Company,  a  corporation  organ- 
ized under  tiie  laws  of  the  state,  made  a  voluntary  assignment  lor  the  beueflt 
of  its  creditors.  One  W.  was  chosen  as  assignee.  Thereafter,  and  on  March 
9, 1878,  a  petition  in  quo  warranto  was  filed  in  this  court  against  the  company 
and  others,  praying  for  a  dissolution  of  the  corporation,  and  a  forfeiture  of  its 
charter  and  franchises,  and  that  a  receiver  of  its  property  and  effects  be  ap- 
pointed to  take  charge  of  and  collect  the  same,  and  malce  distribution  among 
the  creditors  and  persons  entitled  thereto.  On  April  9, 1878,  the  supreme  court 
appointed  a  receiver  of  the  corporation.  On  January  23, 1880,  one  A.  H.  An- 
derson presented  to  this  court  a  judgment  against  the  Kansas  Insurance  Com- 
pany, rendered  in  the  district  court  of  Douglas  county,  in  this  state,  October 
16, 1877,  and  asked  that  the  receiver  be  required  to  pay  the  same  from  any 
moneys  in  his  hands  belonging  to  the  corporation.  An  execution  was  issued 
upon  said  Judgment  out  of  the  district  court  of  Douglas  county  on  October  17, 
1877,  and  returned  on  November  3, 1877,  wholly  unsatisfied.  On  February  26, 
1880,  the  court  refused  to  order  the  receiver  to  make  distribution  upon  the  An- 
derson Judgment,  because  said  Judgment  had  not  been  proved  up  before  the 
assignee  of  the  company,  and  at  that  time  it  was  not  supposed  that  the  assets 
of  the  company  were  sufficient  to  pay  all  of  the  claims  allowed  by  such  assignee. 
On  November  19,  1880,  Anderson  assigned  his  judgment  to  John  B.  8utliff. 
On  June  8, 1881,  Sutlill  filed  an  answer  in  the  case  of  T.  Z.  Woodhovm  v. 
JSansoi  Inauranee  Conuoany  and  otUtrB^  pending  in  the  circuit  court  of  the 
United  States  for  the  District  of  Kansas,  to  recover  the  claims  of  creditors 
against  the  stockholders  of  the  insurance  company,  setting  up  that  he  was  the 
owner  of  the  Judgment  obtained  by  Anderson,  and  asking  that  he  be  paid  in 
full  therefor.  On  September  16, 1884,  after  it  had  appeared  that  there  was  a 
surplus  of  moneys  in  the  hands  of  the  receiver  of  the  insurance  company,  after 
the  payment  of  all  claims  aUowed  against  the  company  by  its  assignee,  except 
those  surrendered  and  transferred  to  the  receiver  bv  Insley,  Shire  &  Co.,  under 
a  written  contract,  John  B.  Sutliff  again  presented  the  Anderson  judgment  to 
this  court ;  showed  that  he  was  the  holder  and  owner  thereof ;  that  it  had  never 
been  paid ;  and  asked  that  the  same  be  allowed  and  satisfied  from  the  moneys 
in  the  hands  of  the  receiver,  ffeld,  that  the  judgment  is  not  dormant,  and  that 
Sutliff  is  entitled  to  the  payment  thereof,  if  there  are  sufiicient  funds  in  the 
hands  of  the  receiver  belonging  to  the  company,  not  otherwise  appropriated  bj 
the  orders  of  this  court,  to  satisfy  the  same. 

Original  proceedings  in  this  court. 

O.  A.  Bassett,  for  John  B.  Sutliff. 

Stillings  dt  Stillings^  for  opposing  claimants. 

HoBTON,  C.  J.  The  facts  in  this  case  are  as  follows :  On  November 
25,  1876,  the  Kansas  Insurance  Company  made  a  voluntary  assign- 
ment for  the  benefit  of  its  creditors.  One  George  S.  Woodward  was 
chosen  as  assignee.  On  March  9, 1878,  a  petition  in  quo  warranto  was 
filed  in  this  court  against  the  company  and  others,  praying  for  a  disso- 
lution of  the  company,  and  a  forfeiture  of  its  charter  and  franchises, 
and  that  a  receiver  of  its  property  and  effects  be  appointed  to  take 
charge  of  and  collect  the  same,  and  make  distribution  among  the  cred- 
itors  and  persons  entitled  thereto.  On  April  9, 1878,  H.  W.  Ide,  Esq., 
of  Leavenworth  city,  was  appointed  by  this  court  receiver.  On  Jan- 
nary  2ii,  1880,  one  A.  H.  Anderson  presented  to  this  court  his  claim 
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against  the  Kansas  Insurance  Company,  and  asked  that  the  same 
might  be  allowed,  and  that  the  receiver  be  ordered  to  pay  the  same 
pro  rata  out  of  any  money  in  his  hands  belonging  to  the  company. 
The  claim  of  Anderson  was  a  judgment  rendered  October  16,  1877, 
in  the  district  court  of  Douglas  county,  for  the  sum  of  $1,005  and  costs, 
against  the  Kansas  Insurance  Company,  upon  a  policy  of  insurance  of 
$1,000,  for  property  which  had  been  previously  destroyed,  now  aggre- 
gating $1,505.65  debt,  and  $33.40  costs.  This  claim  had  never  been 
presented  for  allowance  to  George  S.  Woodward,  assignee,  and  as  it 
was  not  expected  that  the  property  and  assets  of  the  company  in  the 
hands  of  the  receiver  would  be  sufficient  to  pay  the  claims  allowed  by 
the  assignee,  the  following  order  was  made  in  this  court  on  February 
26,1880: 

"The  court,  having  had  under  advisement  the  question  whether  the  cred- 
itors of  said  insurance  company,  who  failed  to  prove  up  their  claims  before 
the  late  assignee,  George  S.  Woodward,  are  entitled  to  share  in  the  distribution 
of  the  assets  of  the  company  or  not,  and  duly  considered  the  same,  now  decide 
that  they  are  not;  and  it  is  ordered  that  the  receiver  lierein,  in  maljing  dis- 
tribution of  said  assets,  exclude  all  creditors  who  failed  to  prove  up  their  claims 
before  said  assignee." 

Subsequently,  and  on  November  19,  1880,  A.'  H.  Anderson,  for 
value,  assigned  his  judgment  to  John  B.  Sutliif.  On  June  8,  1881, 
John  B.  Sutliflf  filed  his  answer  in  the  case  of  T.  Z.  Woodhouse  v. 
Kansas  Insurance  Company  and  others^  pending  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kansas,  to  recover  the  claims 
of  creditors  against  the  stockholders  of  the  company,  setting  up  that 
he  was  the  owner  of  said  judgment  obtained  by  A.  H.  Anderson 
against  the  Kansas  Insurance  Company,  and  asking  that  he  be  paid 
the  full  amount  thereof.  After  it  appeared  that  there  was  a  surplus 
of  moneys  in  the  hands  of  H.  W.  Ide,  Esq.,  receiver,  after  paying  all 
the  claims  allowed  against  the  Kansas  Insurance  Company  by  George 
S.  Woodward,  assignee,  except  those  surrendered  and  transferred  by 
Insley,  Shire  &  Co.  to  the  receiver  of  this  court  on  the  contract  of  June 
26,  1878,  John  B.  Sutliflf  again  presented  the  Anderson  judgment  to 
this  court  on  September  15, 1884 ;  showed  that  he  was  the  holder  and 
owner  thereof;  that  it  had  never  been  paid;  and  asked  that  the  same 
be  allowed. 

The  claim  is  objected  to  upon  the  following  grounds :  (1)  That  un* 
der  the  ruling  of  the  court  of  record,  February  26,  1880,  there  has 
been  an  adjudication  against  the  judgment  rendered  in  favor  of  An- 
derson on  October  16,  1877,  and  therefore  that  John  B.  Sutliflf  is 
barred  from  again  presenting  the  same,  or  from  any  recovery  thereon; 
(2)  that  as  no  execution  has  ever  been  issued  upon  the  judgment,  the 
claimant  is  now  without  remedy;  (3)  that  as  the  judgment  was  ren- 
dered October  16,  1877,  it  is  now  dormant  and  therefore  not  entitled 
to  be  paid;  (4)  that  M.  H.  Insley  is  entitled  to  a  preference  to  the 
moneys  in  the  hands  of  the  receiver  upon  the  claims  which  he  holds 
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and  of  which  he  is  the  owner.  All  of  .these  objections  mast  be  over- 
ruled. There  has  been  no  adjudication  in  this  court  against  the  An- 
derson judgment.  The  order  of  February  26,  1880,  merely  decided 
that  the  creditors  of  the  insurance  company,  who  had  not  proved  up 
their  claims  before  George  S.  Woodward,  as  assignee,  were  not  at  that 
time  entitled  to  share  pro  rata  in  the  distribution  of  the  assets  of  the 
company.  In  other  words,  the  decision  was  to  the  effect  only  that  the 
creditors  of  the  insurance  company  who  had  proved  up  their  claims 
before  the  assignee  of  that  companjf  were  entitled  to  tiave  their  de- 
mands, which  had  been  allowed,  paid  in  full  before  the  claims  of  any 
other  creditors  were  to  be  considered. 

The  point  made  as  to  the  non-issuance  of  an  execution  is  not  well 
taken,  because  it  appears  from  the  evidence  lately  filed  that  on  October 
17,  1877,  an  execution  was  issued  by  the  clerk  of  the  district  court  of 
Douglass  county  upon  the  Anderson  judgment;  that  the  sheriff  of 
that  county  received  the  same  October  18,  1877,  and  returned  the 
same  into  court  on  November  8,  1877,  wholly  unsatisfied.  As  the 
insurance  company  made  a  voluntary  assignment  on  November  25, 

1877,  and  as,  by  proper  proceedings  had  in  this  court  on  April  9, 

1878,  a  receiver  of  the  property  of  that  company  was  duly  appointed, 
and  as  on  January  23,  1S80,  Anderson  presented  to  this  court  his 
judgment  for  allowance,  and  as  on  September  15, 1884,  John  B.  Sut- 
liff  again  presented  said  judgment  and  asked  for  its  allowance,  and 
as  said  Sutliff,  as  assignee  of  said  A.  H.  Anderson,  filed  his  answer 
in  the  case  of  T.  Z.  Woodhome  v,  Kansas  Ins.  Co.  on  June  8,  1881, 
pending  in  the  circuit  court  of  the  United  States  for  the  district  of 
Kansas,  to  recover  on  said  judgment,  the  judgment  is  not  dormant. 
Five  years  had  not  elapsed  from  the  date  of  the  execution  issued  Octo- 
ber 18, 1877,  to  January  23, 1880,  the  date  that  Anderson  presented  to 
this  court  the  judgment  for  allowance.     Again,  five  years  had  not 

.  elapsed  from  the  date  of  said  execution  to  June  8,  1881,  when  John 
B.  Sutliff,  as  assignee  of  A.  H.  Anderson,  filed  his  answer  in  the 

.  Woodhouse  Case  to  recover  upon  the  said  judgment.     Burnes  v. 
Simpson  J  9  Kan.  658;  Kothman  v.  Skaggs,  29  Kan.  5;  Hummer  v.  Lam,- 

phear,  32  Kan. ;  S.  C.  4  Pac  Bep.  865;  section  94,  Civil  Code. 

Finally,  the  claims  of  M.  H.  Insley  are  not  entitled  to  preference 
over  the  judgment  owned  by  Sutliff,  because  in  the  written  agree- 
ment of  June  26,. 1878,  between  M.  H.  Insley  and  Messrs.  Insley, 
Shire  &  Co.,  and  H.  W.  Ide,  as  receiver,  it  was  expressly  agreed  "that 
the  claims  so  surrendered  and  to  be  surrendered  are  to  be  held  by 
said  receiver  as  satisfied  claims,  except  that  said  Insley  is  to  have  the 
right  to  recover  on  said  claims  any  surplus  that  may  be  in  the  hands 
of  the  receiver  after  all  other  valid  claims  and  costs  shall  be  paid  in 
full,  including  the  expense  of  receivership,"  etc.  The  claim,  there- 
fore, of  John  B.  Sutliff  must  be  allowed,  and  the  receiver  is  directed 
to  pay  from  the  money  in  his  hands  the  amount  thereof,  to- wit,  the 
sum  of  $1,505.65  debt,  and  $33.40  costs,  provided  that  he  has  that 
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fltim  of  moneys  in  his  hands  not  otherwise  appropriated  by  the  or- 
ders  of  this  court. 

Valentine^  J.,  concurring.    Hubd,  J.,  not  sitting. 

<32  Kan.  655) 

State  v.  Kansas  Ins.  Co.  and  others. 

In  re  Looan,  to  have  an  Qrder  of  Distribution  in  his  Favor. 

FUed  November  28, 1884. 

1.  Insot.vengt— Allowance  of  Claims  bt  Absignrb. 

The  decision  of  the  assignee,  iu  relation  to  all  claims  presenled  to  him  for 
allowance,  is  Anal,  under  chapter  6,  Comp.  Laws  1879,  relatiug  to  voluntary 
assignments,  unless  the  creditor,  or  some  other  person  iuteresied,  shall,  after 
the  decision  is  made,  appeal  therefrom. 

2.  Bamb>~D£CISion  of  Assiqnbe. 

During  the  pendency  of  an  action  upon  a  policy  of  insurance  in  another 
state  against  an  insurance  company  of  this  state,  the  company  made  a  volun- 
tary assignment  for  the  benefit  of  its  creditors.  Before  judgment  was  rendered 
in  the  other  state,  the  creditor,  at  the  time  fixed  for  the  assignee  of  the  com- 
pany for  proving  up  claims  against  his  estate,  presented  to  the  assignee  the 
identical  claim  in  suit  in  the  other  state  for  allowance.  At  the  request  of  the 
creditor  the  hearing  was  continued  to  a  subsequent  time,  and  before  that  date 
judgment  was  rendered  against  the  company  in  the  other  state.  Thereafter 
the  hearing  upon  the  claim  came  up  before  the  assignee,  and  upon  the  hearing 
thereon  the  claim  was  disallowed.  No  proper  appeal  was  taken  from  this  de- 
cision. HM,  that  the  decision  of  the  assignee  in  relation  to  the  claim  pre- 
sented to  him  for  allowance  was  final.  Held^  further,  that  the  determination 
and  decision  of  the  assignee  in  this  state,  made  subsequent  to  the  rendition  of 
the  judgment  in  the  other  state,  is  a  bar  to  any  recovery  apon  that  Judgment 
in  this  Jurisdiction. 

Motion  for  rehearing.     Claim  rejected. 

St'dlings  dt  Stillings,  for  the  motion. 

i7.  H.  OUpatriekf  in  opposition  to  the  motion. 

HoBTON,  C.  J.  The  facts  in  this  case  are  as  follows :  On  Novem* 
ber  25»  1876,  the  Kansas  Insurance  Company  made  a  voluntary  as- 
signment for  the  benefit  of  its  creditors.  One  George  S.  Woodward 
was  chosen  as  assignee.  On  March  9,  1878,  a  petition  in  quo  war* 
ranto  was  filed  in  this  court,  against  the  company  and  others,  for  a 
dissolution  of  the  corporation,  and  a  forfeiture  of  its  charter  and  fran- 
chises, and  that  a  receiver  of  its  property  and  effects  be  appointed  to 
take  charge  of  and  collect  the  same,  and  make  distribution  thereof 
among  the  creditors  and  persons  entitled  thereto.  On  April  9, 1878, 
this  court  appointed  H.  W.  Ide,  Esq.,  of  Leavenworth  city,  receiver. 
Thereupon  A.  S.  Logan  presented  to  this  court  an  alleged  claim  against 
the  Kansas  Insurance  Company,  and  asked  that  the  same  be  allowed, 
and  that  the  receiver  be  ordered  to  pay  the  same  out  of  the  moneys 
in  his  hands  belonging  to  the  company.  The  alleged  claim  was  a 
judgment  rendered  in  the  court  of  common  pleas  in  the  city  of  Pitts- 
burgh, county  of  Allegheny,  and  state  of  Pennsylvania,  against  the 
Kansas  Insurance  Company,  on  July  2, 1877,  for  the  sum  of  $1,095.75, 
with  interest  and  costs.     On  the  third  day  of  July,  1SS4,  this  court 
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directed  tbe  receiver  to  pay  the  judgment  of  Logan,  amounting,  with 
interest  and  costs,  to  about  $1,646.40.  Subsequently,  a  motion  was 
riled  for  a  rehearing,  and  on  July  16, 1884,  the  receiver  was  directed 
not  to  pay  the  judgment  until  a  further  hearing  was  had  before  this 
court.  Since  then  we  have  fully  re-examined  the  claim,  and  tbe  mat- 
ters ascertained  therewith. 

It  appears,  from  the  agreed  statements  of  facts,  and  the  evidence 
before  us,  that  on  the  thirty-first  day  of  August,  1875,  the  insurance 
company  insured  certain  personal  property,  belonging  to  A.  S.  Logan, 
against  fire,  for  the  sum  of  f  1,000 ;  that  this  property  was  consumed 
by  fire  on  the  sixth  day  of  September,  1876,  and  the  judgment  of  July 
2, 1877,  was  obtained  upon  the  policy  issued  to  Logan;  that  on  June 
13,  1877,  tbe  time  fixed  for  George  8.  Woodward,  assignee  of  the 
Kansas  Insurance  Company,  for  the  proving  of  claims  against  his 
estate,  Logan  presented  the  claim  on  which  judgment  was  rendered, 
but  resistance  was  made  thereto,  upon  the  alleged  ground  that  the 
goods  on  which  the  insurance  had  been  made  had  been  removed  to 
another  place  than  the  one  at  which  they  were  at  the  time  of  ihe  in- 
surance, without  the  consent  of  the  company,  before  the  destruction 
of  the  goods  by  fire.  The  hearing  upon  tbe  claim  was  continued  by 
the  assignee  until  June  14, 1877.  On  June  14,  1877,  at  the  request 
of  the  attorney  for  plaintiff,  the  further  bearing  in  the  matter  was 
continued  until  July  14, 1877;  that  on  said  day  the  hearing  was  had, 
and  soon  after  the  claim  was  disallowed  by  the  assignee.  Logan 
attempted  to  take  an  appeal  from  the  decision  of  the  assignee  to  the 
district  court  of  Leavenworth  county.  On  September  26,  1877,  this 
appeal  was  dismissed.  On  July  23, 1877,  Logan  commenced  bis  ac* 
tion,  in  the  district  court  of  Leavenworth  county,  against  B.  W.  Lud- 
dington  and  others,  as  stockholders  of  the  insurance  company,  for 
tbe  collection  of  the  judgment  filed  herein,  which  suit  is  now  pending. 
Logan,  with  other  creditors  of  the  Kansas  Insurance  Company,  were 
made  defendants  in  the  case  of  Woodhouse  v.  nsxirance  Company  and 
Other  Parties,  pending  in  the  circuit  court  of  the  United  States  for 
tbe  district  of  Kansas,  and  in  that  suit  Logan  and  others  were  en- 
joined  from  prosecuting  his  action  against  B.  W.  Luddington  and 
other  stockholders  of  the  insurance  company. 

Upon  these  facts  the  claim  of  Logan  cannot  be  allowed.  Section 
20,  e.  6,  Comp.  Laws  1879,  relating  to  voluntary  assignments,  reads: 

"The  assignee  shall  appoint  a  day,  within  six  months  after  the  date  of  the 
assignment,  and  a  place,  which  shall  be  the  county  seat  of  the  county  where 
the  inventory  is  filed,  when  and  where  he  will  proceed,  publicly,  to  adjust 
and  allow  demands  against  the  estate  and  effects  of  the  assignor. " 

Section  22  reads : 

"The  assignee  shall  have  power  to  adminlftter  all  necessary  oaths  to  debt- 
ors, creditors,  and  witnesses,  and  may  exaniint;  them  on  oath  touching  any 
claim  exhibited  to  him  for  allowance.'' 

Section  23  reads: 
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"The  assignee  shall  require  such  evidence  and  no  other  of  the  justice  of 
such  demands  as  is  required  to  establish  demands  of  a  similar  character  in 
the  district  court  in  suits  between  the  original  parties  to  the  conti-act" 

Section  24  further  provides : 

'^Tlie  decision  of  the  assignee  in  relation  to  all  claims  presented  to  him  for 
allowance  shall  be  final,  unless  a  creditor  or  some  other  person  interested 
shall,  after  a  decision  is  made  on  any  such  claim,  ask  an  appeal  therefrom; 
and  all  appeals  so  asked  sluall  be  allowed  by  such  assignee  to  the  district  court 
of  the  county  having  jurisdiction  thereof." 

The  decision  of  the  assignee  was  made  subsequent  to  the  judgment 
rendered  in  favor  of  Logan  in  Pennsylvania  on  July  2,  1877,  and 
this  decision,  not  having  been  properly  appealed  from,  is  conclusive, 
and  now  bars  Logan  from  any  recovery  upon  his  judgment  in  this 
proceeding,  or  against  the  stockholders.  Section  531,  Freem,  Judgm. 
If  Logan  had  pursued  the  proper  course  to  establish  his  claim  before  the 
assignee  he  should  have  presented  a  certified  copy  of  his  judgment 
on  July  14,  1877,  at  the  hearing  thereof,  or  should  have  requested  a 
continuance  of  the  hearing  until  a  transcript  of  that  judgment  could 
have  been  obtained.  When,  however,  the  decision  of  the  assignee 
was  against  him,  he  ought  to  have  perfected  his  appeal,  and  upon 
proper  proceedings  in  the  district  court  thereon  he  might  have  estab« 
lished  his  claim  by  a  judgment  in  that  court.  Under  the  circum- 
stances of  the  case,  with  the  decision  of  the  assignee  against  him, 
made  subsequent  to  the  rendition  of  the  judgment  in  Pennsylvania, 
he  cannot  now  come  into  the  jurisdiction  of  this  state  and  enforce 
the  prior  judgment,  as  against  the  subsequent  determination  and  de« 
eision  rendered  in  this  state. 

The  rehearing  will  be  allowed,  and  the  claim  rejected, 

Valentine,  J.,  concurring.    Hubd,  J.,  not  sitting. 
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SUPREME  COURT  OF  OREGON. 


Dalton  and  others  t\  City  of  East  Pobtland, 
Filed  December  8,  1884. 

1.  Tax  Levy— Grant  of  Power  to  Tax — Strict  Construction. 

In  construing  a  grant  of  power  to  tax,  made  by  the  state  to  one  of  its  mu- 
nicipalities, the  rule  of  strict  construction  applies. 

2.  Same— Authohity  in  the  Premises— Power  op  City. 

The  authority  '*to  assess,  levy,  and  collect  taxes"  is  expressly  conferred 
upon  the  city  of  East  Portland,  and  by  pursuing  the  mode  prescribed,  and 
through  the  agencies  authorized  by  its  charter,  the  city  may  lawfully  exercise 
the  taxing  power  for  appropriate  purposes. 

3.  Same — Common  Council — Power  as  to  Taxation. 

With  the  making  of  assessments  the  common  council  or  its  committee  has 
nothing  to  do.  Their  power  in  the  premises  only  begins  after  the  assessment 
is  made  in  the  manner  prescribed,  and  is  properly  certified  to  and  delivered  to 
them. 

4.  Same — Common  ConNciL  can  only  Equalize  and  Correct. 

The  power  to  equalize  assessments  is  expressly  conferred  upon  the  council ; 
but  no  power  to  list  and  value  the  taxable  property  of  the  city,  for  the  purpose 
of  making  an  assessment  of  the  same,  is  given  by  the  statute  to  the  council, 
either  in  express  terms  or  by  necessary  implication. 

Appeal  from  Maltnomah  county. 

E.  O.  Doud  and  Ira  Jones,  for  appellants. 

S.  R,  Harrington,  for  respondent. 

LoBD,  J.  The  property  of  the  plaintiffs  was  levied  upon  and  ad- 
vertised to  be  sold  by  the  defendant  for  the  payment  of  taxes.  The 
object  of  this  suit  is  to  enjoin  such  sale,  and  the  collection  of  the 
taxes  upon  which  it  is  predicated.  The  question  to  be  decided  arises 
upon  a  general  demurrer  to  the  sufficiency  of  the  complaint  as  a  cause 
of  suit.  That  portion  of  the  complaint  to  which  the  controversy  is 
mainly  directed,  and  out  of  which  the  disputed  question  arises,  is,  in 
substance,  that  for  the  levy  of  the  city  taxes  for  1884  the  city  re- 
corder took  from  the  assessment  roll  of  Multnomah  county  a  list  of 
the  taxable  property  of  the  city  of  East  Portland ;  that  on  the  third 
day  of  December,  1882,  he  certified  this  list  to  the  committee  on 
ways  and  means  of  the  common  council;  that  said  committee  esti- 
mated the  value  of  the  property  contained  in  said  list  from  the  city 
assessment  of  1883,  with  20  per  cent,  added  thereto,  etc.  It  is  the 
raising  by  the  city  council  the  assessed  value  of  all  the  property  as- 
sessed in  the  city  20  per  cent,  which  constitutes  the  alleged  ground 
of  error  or  illegality. 

In  the  solution  of  this  question  the  principle  must  not  be  lost  sight 
of  that  in  construing  a  grant  of  power  to  tax  made  by  the  state  to 
one  of  its  municipalties  the  rule  of  strict  construction  applies.  Cooley, 
Tax'n,  209;  Dill.  Mun.  Corp.  §  605.  The  reason  of  the  rule  is  ob- 
vious. The  source  of  the  power  is  wholly  statutory,  and  as  its  exer- 
cise may  result  in  the  divestiture  of  the  citizen's  property,  it  is  pri- 
v.6p,no.3 — 13 
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marily  essential  that  the  authority  to  exercise  it  should  be  given. 
The  authority  "to  assess,  levy,  and  collect  taxes"  is  expressly  con- 
ferred upon  the  city  of  East  Portland,  (subdivision  2,  §  2,  art.  4,  City 
Charter,)  and  by  pursuing  the  mode  prescribed,  and  through  the  agen- 
cies authorized  by  its  charter,  the  city  may  lawfully  exercise  the  tax- 
ing power  for  appropriate  purposes.  By  the  charter  it  is  made  the 
duty  of  the  city  recorder,  "on  or  before  the  first  day  of  December  of 
each  year,  to  make  a  list  of  all  taxable  property  within  the  limits  of 
the  city,  which  list  shall  be  taken  by  him  from  the  assessment  roll 
for  Multnomah  county.  Said  roll,  when  so  made  out,  shall  be  duly 
certified  and  delivered  by  him  to  the  committee  on  ways  and  means 
of  the  common  council.  After  said  assessment  roll  has  been  equal- 
ized and  the  tax  levied  by  the  council,  he  shall  apportion  the  taxes 
upon  the  assessment  roll,  and  deliver  the  same  to  the  city  treasurer. 
He  shall  have  power  and  authority  to  add  to  such  assessment,  at  any 
time  before  delivering  the  same  to  the  city  treasurer,  any  property, 
either  real  or  personal,  which  may  come  to  his  knowledge,  and  which 
may  have  been  omitted  in  said  list.  And  no  deduction  shall  be  al- 
lowed on  account  of  indebtedness,  except  indebtedness  within  the  city 
of  East  Portland.  Any  person  feeling  himself  aggrieved  by  any  such 
assessment,  either  in  the  valuation  or  listing  of  the  property,  may 
apply  in  writing  to  the  council  to  have  such  assessment  revised,  and 
if  the  council  deem  the  same  erroneous  they  must  correct  it,"  Sec- 
tion 1,  art.  5,  City  Charter. 

The  effect  of  this  provision  is  to  make  the  assessment  roll  for  Mult- 
nomah county  of  the  taxable  property  within  the  limits  of  the  city, 
after  the  same  has  been  taken  or  copied  from  such  assessment  roll 
by  the  recorder,  and  duly  certified  to  and  delivered  by  him  to  the 
committee  on  ways  and  means,  the  assessment  roll  of  the  taxable 
property  of  the  city  of  East  Portland.  With  the  making  of  the  as- 
sessment the  common  council  or  its  committee  has  nothing  to  do. 
Their  power  in  the  premises  only  begins  after  the  assessment  is  made 
in  the  manner  prescribed,  and  is  properly  certified  to  and  delivered 
to  them.  With  this  roll  as  the  basis  for  its  action,  the  business  of 
the  council  is  to  equalize  the  assessments  and  to  levy  a  tax  to  meet 
the  expenses  of  the  city,  not  to  exceed  the  amount  limited  by  the 
charter.  Whether  the  work  of  equalizing  the  assessments  be  prima- 
rily done  through  the  agency  of  a  committee,  and  then  adopted  by 
the  council,  is  immaterial.  The  power  is  conferred  and  the  duty  is 
imposed  upon  the  council,  not  to  make  or  to  raise  the  assessment  of 
the  taxable  property  of  the  city,  but  to  equalize  the  assessments,  as 
between  those  liable  to  taxation  under  the  jurisdiction,  so  that  the 
burdens  of  taxation  may  be  distributed  equally  and  impartially.  A 
tax  being  a  burden  or  charge  imposed  for  public  uses,  equality  in  the 
imposition  of  such  burden  or  charge  is  as  much  a  demand  of  justice 
as  constitutional  requirement,  and  although  absolute  equality,  like 
absolute  justice,  is  not  always  attainable,  yet  the  adoption  of  some 
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rule  or  principle  approximating  to  that  end  is  an  indispensable  re- 
quirement of  good  government*  To  assist  in  such  work  and  further 
such  end,  boards  of  equalization  have  been  established,  invested  with 
various  powers  depending  upon  statutory  regulations.  For  this  pur- 
pose the  power  to  equalize  assessments  made  is  expressly  conferred 
upon  the  council.  But  the  power  to  equalize  an  assessment  made, 
or  to  correct  it,  is  entirely  different  from  the  power  to  make  an  as- 
sessment.    Manford  v.  Pleasant  Grove  d  I.  C.  T.  Co.  42  Ind.  203. 

By  the  plain  reasoning  of  the  section  no  power  to  list  and  value 
the  taxable  property  of  the  city,  for  the  purpose  of  making  an  assess- 
ment of  the  same,  is  given  to  the  council,  either  in  express  terms  or 
by  necessary  implication;  nor  to  add  real  or  personal  property  to 
the  assessment  already  made  which  may  have  been  omitted.  These 
powers  have  been  coniided  by  the  charter  to  another  agency,  and  must 
be  performed  by  the  agency  upon  whom  such  powers  devolve  the  duty, 
and  in  the  mode  authorized.  It  is  true,  any  person  Aggrieved  by  the 
assessment  as  made,  upon  a  sufiGicient  showing,  may  have  the  error 
corrected  by  the  council,  but  the  authority  to  act  in  such  case  gives 
no  inference  of  the  right  or  power  of  the  council  to  make  an  assess- 
ment of  the  taxable  property  in  the  city,  or  to  increase  a  certain  per 
centum  such  assessment.  The  only  object  of  this  is  to  revise  or  cor- 
rect errors  shown  to  exist  in  the  particular  instance  in  the  assessment 
already  made.  But  here  the  council  have  undertaken  at  their  own 
instance  to  raise  the  aggregate  assessed  value  of  each  and  every  as- 
sessment 20  per  cent,  above  the  value  as  assessed  and  certified  to 
them.  Plainly,  there  was  no  warrant  for  the  exercise  of  this  author- 
ity. The  case  of  KitUe  v.  Shervin,  11  Neb.  75,  S.  C.  7  N.  W.  Eep. 
861,  is  directly  in  point  upon  this  subject.  There  a  city  council,  sit- 
ting as  a  board  of  equalization,  assumed  authority  to  raise  the  as- 
sessed value  of  all  the  property  of  the  city  by  raising  the  aggregate 
value  of  each  assessment  a  certain  per  cent.  Upon  this  point  the 
court  says : 

"The  city  council,  sitting  as  a  board  of  equalization,  had  no  power  to  raise 
the  assessed  value  of  all  the  property  assessed  in  said  city.  Such  raising  the 
valuation  is  not  equalizing  in  any  sense.  *  *  *  xhe  only  values  that 
were  before  them  were  those  of  the  property  of  the  several  persons  and  cor- 
porations of  their  own  city;  and  their  only  duty  was  to  equalize  the  assess- 
ments as  between  these,  so  that  the  burdens  of  taxation  might  rest  equally 
upon  the  tax-payers  of  the  city  in  proportion  to  the  true  value  of  their  several 
taxable  possessions." 

And  here  the  power  conferred  and  the  duty  are  the  same.  The  rais- 
ing of  the  value,  the  per  centum  placed  upon  the  property  by  the 
council  as  a  basis  of  taxation,  was  unauthorized  and  cannot  be  sus- 
tained; but  this  does  not  vitiate  the  assessment  of  such  property  as 
made  by  the  proper  officer  from  the  Multnomah  list  and  duly  certified 
and  delivered  to  their  committee.  This  assessment  of  the  taxable 
property  within  the  city  the  council  was  empowered  to  equalize  and 
levy  a  tax  upon  not  to  exceed  the  amount  limited  by  the  charter.    And 
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their  taxes  upon  this  assessment  the  plaintiffs  were  bound  to  pay. 
Nor  do  they  seek  to  escape  the  payment  of  them.  The  bill  shows, 
and  the  fact  was  emphasized  in  the  argument^  that  the  plaintiffs  had 
tendered  and  were  still  ready  and  willing  to  pay  their  lawful  tax.  The 
demarrer  should  have  been  overruled.  But  as  it  concedes  the  facts 
to  be  true  for  the  purposes  of  the  case,  the  prayer  for  an  injunction 
should  be  granted.  Stingle  v.  Nevel,  9  Or.  65.  Let  a  decree  be  ren- 
dered accordingly. 


(U  Or.  534) 

Sellwood  v.  Gbat  and  another. 

Filed  November  26,  1884. 

1.  MoKTGAOTC— In  Ohkgon  a  J^Iere  SSecutiitt  for  Debt. 

iu  Orcgou  a  mortgage  docs  not  opcnite  as  at  common  law,  but  is  only  a  se- 
curity for  tiie  debt  or  obligation,  and  serves  only  to  create  a  lien  or  incum- 
brance upon  the  property. 

2.  Same— Status  op  Mortgaged  Pkopkrty  m  Law  and  Kquitt. 

A  mortgage  works  no  change  in  the  ownership  of  the  property.  It  is  still 
the  property  of  ihe  mortgagor  iu  law  and  equit^%  is  liable  for  his  debts*  may 
be  sold  under  execution,  or  conveyed  or  devised,  is  subject  to  dower,  or  may  be 
ngain  mortgaged  as  any  other  estate  in  lands. 

3.  Same — Dbgrbb  of  Foreclosure— Omi88Ion  of  JuDGUfSNT  Oreditob  ab  Party 

Defendant. 

A  decree  of  foreclosure  obtained  in  a  suit  in  which  a  judgment  creditor  of 
the  mortgagor  was  not  made  a  party,  is,  as  to  the  latter,  a  nullity. 

4.  Same — Payment  by  Party  Who  is  Entitled  to  Redeem. 

Pflymcnt  of  the  sum  due  the  mortgagee  by  any  one  who  has  the  right  to  re- 
deem, such  as  a  judgment  creditor,  deprives  the  mortgagee  of  all  right  or  in- 
terest in  the  mortgaged  property. 
1.  Same — Additional  Collateral— Part  Payment. 

A  mortgagee  having  received  as  additional  security  for  his  loan  certain  notes 
by  assignment,  payment  upon  these  is  to  be  taken  in  partial  payment  of  the 
mortgage,  and  the  holder  of  a  junior  lien  cannot  be  made  to  redeem  for  the 
full  amount  of  the  mortgage  debt. 

Appeal  from  Multnomah  county, 

W.  W.  Chapman^  for  appellant. 

H.  B.  Nicholas,  for  respondents. 

Lord,  J.  This  is  a  suit  instituted  by  the  plaintiflF,  as  a  senior 
mortgagee,  to  compel  the  defendants  to  redeem  his  mortgage,  or  that 
they  be  foreclosed.  The  facts  out  of  which  the  controversy  arose  are : 
That  on  the  first  day  of  February,  1875,  the  plaintiflF  loaned  to  0. 
M.  Carter  the  sum  of  $8,000,  and  took  a  note  therefor  payable  two 
years  after  said  date,  with  interest  at  the  rate  of  1  per  cent,  per 
month,  payable  monthly,  secured  by  a  mortgage  on  blocks  133  and 
110,  in  Caruthers'  addition,  and  blocks  35, 47,  and  58,  in  Carter's  ad- 
dition to  the  city  of  Portland;  that  by  the  terms  of  said  mortgage 
default  in  the  payment  of  any  installment  of  interest  should  render 
the  entire  sum,  both  principal  and  interest  then  accrued,  due,  and 
the  mortgage  might  be  foreclosed ;  that  on  the  twenty-fourth  day  of 
January,  1877,  the  plaintiflF  commenced  suit  to  foreclose  said  mort- 
<rage  against  Carter  and  wife,  who  executed  the  mortgage,  and  George 
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P.  Gray,  one  of  the  defendants  in  this  suit,  who  had  in  the  mean 
time  obtained  judgment  against  Carter,  which  was  a  lien  on  his  in- 
terest in  the  mortgaged  property;  Gray  was  not  served  with  the  sum- 
mons, and  made  no  appearance  in  the  suit;  that  on  the  twenty-fourth 
day  of  February,  1877,  a  decree  was  rendered  by  the  court  in  said 
suit  in  favor  of  the  plaintiff  for  the  amount  due  on  the  note,  and  at- 
torney's fees,  and  directing  a  sale  of  the  mortgaged  property  to  sat- 
isfy the  same ;  that  in  pursuance  of  such  decree,  and  on  the  ninth 
day  of  March,  1877,  the  said  property  was  sold  by  the  sheriff,  and 
the  plaintiff  became  the  purchaser  for  the  sum  of  $750,  and,  after 
due  confirmation  of  such  sale,  received  a  sheriff's  deed  for  the  prop- 
erty, and  entered  upon  the  possession  of  the  premises.  Subse- 
quently, Gray  caused  an  execution  to  be  issued  upon  his  judgment, 
which  was  a  junior  lien,  and  sold  the  same  property  on  the  eleventh 
day  of  February,  1878,  and  the  defendant  Delashmutt  became  the 
purchaser,  for  the  sum  of  $32,  and  on  the  sixteenth  day  of  May,  1878, 
received  a  sheriff's  deed  for  the  property.  At  the  time  of  making 
the  loan  to  Carter  the  plaintiff  received  from  him  by  assignment,  ad 
additional  and  collateral  security  for  the  repayment  of  such  loan, 
three  promissory  notes  against  P.  A.  Marquam,  amounting  altogether 
to  the  sum  of  $2,450,  bearing  date  December  11,  1874,  and  payable 
2  years  and  10  months  thereafter,  with  interest  at  the  rate  of  10  per 
cent,  per  annum,  secured  by  mortgage  upon  the  real  property  of  the 
said  Marquam;  that  on  the  fourth  day  of  April,  1879,  the  plaintiff, 
without  any  knowledge,  as  he  alleges,  of  the  sale  under  the  judgment 
of  the  defendant  Gray,  entered  an  acknowledgment  of  satisfaction 
upon  the  margin  of  the  decree  entered  in  the  foreclosure  suit,  in 
words,  to- wit:  "Full  payment  and  satisfaction  of  this  judgment  is 
hereby  acknowledged;"  that  on  the  eighth  day  of  September,  1878, 
the  plaintiff  executed  a  quitclaim  deed  for  block  133,  in  Caruthers' 
addition,  to  D.  P.  Thompson,  for  the  consideration  of  $1,000.  The 
defendant  Delashmutt  afterwards  recovered  possession  of  the  property 
in  an  action  of  ejectment  against  Sellwood,  the  plaintiff  herein,  and 
the  said  D.  P.  Thompson,  and  subsequently  conveyed  by  quitclaim 
deed  block  133  back  to  the  said  Thompson. 

Upon  this  state  of  facts  the  plaintiff  has  brought  this  suit  for  the 
purpose  of  compelling  the  defendants  to  redeem  his  mortgage  for  the 
full  amount  and  accruing  interest,  or  else  that  a  decree  of  foreclosure 
be  entered  against  them,  barring  all  their  rights  and  interests  in  the 
mortgaged  property.  As  preliminary  to  and  for  a  better  understand- 
ing of  the  question  involved  and  to  be  decided,  it  will  be  necessary  to 
ascertain  the  legal  and  equitable  relations  which  the  parties  respect- 
ively occupy  to  each  other.  In  this  state  a  mortgage  does  not  operate, 
as  at  common  law,  to  vest  in  the  mortgagee  an  estate  upon  condi- 
tion, the  breach  of  which  works  a  forfeiture  and  the  estate  becomes 
absolute.  It  is  in  fact  what  the  parties  intended,  and  as  equity 
treated  it,  a  mere  security  for  the  repayment  of  the  debt  or  obligation, 
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and  serves  simply  to  create  a  lien  or  incumbrance  upon  the  property. 
The  title,  both  before  and  after  condition  broken,  remains  in  the  mort- 
gagor until  foreclosure  and  judicial  sale.  The  mortgage  works  no 
change  in  the  ownership  of  the  property.  It  is  still  the  property  of  the 
mortgagor  in  law  and  in  equity,  is  liable  for  his  debts,  may  be  sold  un- 
der execution,  or  conveyed  or  devised,  is  subject  to  dower,  or  may  be 
again  mortgaged,  as  any  other  estate  in  land.  Nor  do  any  of  the  qual- 
ities or  incidents  of  an  estate  in  land  attach  in  the  mortgagee;  he 
has  but  a  lien  upon  the  land  as  a  security  for  repayment,  and  which 
cannot  operate  to  affect  the  possession  of  the  mortgagor  without  his 
consent,  or  to  transfer  his  estate  in  the  land,  except  after  default,  and 
by  force  of  a  judicial  sale  under  a  decree  of  foreclosure.  But  before 
such  proceedings  are  had,  payment  of  the  debt  by  the  mortgagor  will 
extinguish  the  lien  and  free  the  estate  from  the  mortgage. 

Although  this  right  of  the  mortgagor  to  intervene  after  default, 
and  before  judicial  sentence,  and  discharge  the  mortgage,  is  usually 
termed  his  "equity  of  redemption,  *'  it  is  not  so  in  fact  or  in  equity  in 
the  sense  which  recognized  the  legal  estate  in  the  mortgagee  defeasi- 
ble before  and  absolute  after  default,  and  which,  on  the  condition  of 
paying  his  debt,  allowed  him  to  redeem  a  forfeited  estate  and  demand 
a  reconveyance.  Kortright  v.  Cady,  21  N.  Y.  365.  His  equity  of 
redemption  is  the  right  to  redeem  from  the  mortgage — to  pay  off  the 
mortgage  debt — until  this  right  is  barred  by  a  decree  of  foreclosure ; 
but  until  this  right  is  barred,  his  estate,  in  law  or  in  equity,  is  just 
the  same  after  as  it  was  before  default.  It  is  a  right,  though,  of 
which  the  law  takes  no  cognizance,  and  is  enforceable  only  in  equity, 
and  has  nothing  to  do  with  our  statute  of  redemptions.  Wiley  v. 
Ewing,  47  Ala.  418;  Anson  v.  Anson,  20  Iowa,  56.  This  is  a  valu- 
able right,  and  exists  not  only  in  the  mortgagor  himself,  but  in  every 
other  person  who  has  an  interest  in,  or  legal  or  equitable  lien  upon, 
the  mortgaged  premises,  and  includes  judgment  creditors,  all  of  whom 
may  insist  upon  a  redemption  of  the  mortgage,  (4  Kent,  Gomm.  162; 
2  Story,  Eq.  §  1023;  Will.  Eq.  Jur.  447;  Holmes  v.  Bybee,  34  Ind. 
262;)  nor  can  one  against  his  consent  be  deprived  of  this  right  with- 
out due  process  of  law.  To  bar  his  right  of  redemption  he  must  be 
made  a  party  to  the  foreclosure,  or  the  proceeding  as  to  him  will  be 
a  nullity.  Jones,  Mortg.  §§  1047,  1395,  1396.  When,  therefore, 
the  plaintiff  instituted  his  suit  of  foreclosure  against  Carter,  the  mort- 
gagee, and  obtained  a  decree  for  the  sale  of  the  property  without 
making  the  defendant  Gray  a  party,  the  proceeding  as  to  him  was  a 
nullity ;  but  the  sale  effected  some  important  results.  Except  as  to 
the  defendant  Gray,  who  was  not  bound  by  it,  it  had  operated  to  cut 
off  the  right  of  the  mortgagor  to  redeem,  and  to  change  the  owner- 
ship of  the  property  from  the  mortgagor  to  the  mortgagee,  who 
had  become  the  purchaser.  The  relations  of  the  parties  were 
changed,  and  stood  thus:  As  to  the  defendant  Gray,  it  stood  as  if 
no  such  sale  had  been  made;  he  had  a  right  to  redeem  by  paying  the 
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amount  of  the  incumbrance.     The  plaintifif,  as  purchaser  at  the  fore- 
closure sale,  took  all  the  rights  of  his  senior  mortgagee,  and  so  much 
of  the  mortgagor's  equity  of  redemption  as  was  not  bound  by  the  sab- 
sequent  lien  of  the  defendant  Gray. 
In  Vroom  v.  Ditmas^  4  Paige,  531,  the  chancellor  says: 

"The  effect  of  a  statute  foreclosure  is  to  transfer  to  the  purchaser  the 
rights  of  the  mortgagee  so  far  as  he  has  any  claim  or  interest  in  the  mort- 
gaged premises  for  the  security  of  his  debt,  and  also  to  transfer  to  him  so 
much  of  the  equity  of  redemption  as  would  not  be  bound  by  the  lien  of  a  junior 
mortgage  or  judgment.  The  title  which  Bacon  acquired  in  this  case,  under 
the  sale  to  him,  was  therefore  precisely  the  same  as  if  he  had  taken  an  as- 
signment of  Watson's  mortgage  and  the  deed  of  Ditmas  and  wife  of  all  their 
interest  in  the  premises,  subject,  of  course,  to  the  right  of  any  intermediate 
Incumbrancer,  by  mortgage  or  judgment,  to  redeem  the  premises  by  the  pay- 
ment of  the  amount  due  on  the  Watson  mortgage  at  the  time  of  the  sale, 
with  interest  thereon,  if  the  legal  claims  of  such  subsequent  incumbrancer 
were  not  paid." 

^'  So,  here,  the  titU  which  the  plaintiff  acquired  under  the  sale  to  him 
was  precisely  the  same  as  a  third  party  Would  have  acquired  at  such 
sale  by  the  assignment  of  his  mortgage  and  the  deed  of  Carter  and 
wife  of  all  their  interest  in  the  premises,  subject  only  to  the  right  of 
the  defendant  Gray,  as  a  junior  lienholder,  to  redeem.  2  HiL  Mortg. 
p.  158,  §  56;  GowtT  v.  Winchester,  33  Iowa,  303;  Rogers  v,  Holyoke^ 
14  Minn.  225,  (Gil.  158.)  He  had  all  the  estate  of  the  mortgagor 
and  mortigagee,  subject  only  to  the  lien  of  the  Gray  judgment  and 
the  right  of  redemption  under  it.  As  all  persons  otherwise  entitled, 
who  were  not  made  parties  to  the  suit,  may  redeem  after  and  not- 
withstanding a  foreclosure  and  sale,  (Pom.  Eq.  Jur.  §  1220  and  note,) 
so  does  the  corresponding  right  belong  to  the  purchaser  at  a  sale  un- 
der a  foreclosure  suit,  whether  upon  his  mortgage  or  not,  to  which  a 
subsequent  incumbrancer  was  not  made  a  party,  to  maintain  a  suit 
to  compel  such  subsequent  incumbrancer  to  redeem  or  be  foreclosed. 
Parker  v.  Child,  25  N.  J.  Eq.  41;  Shaw  v.  Heieey,  48  Iowa,  468.  In 
such  a  suit  the  rights  of  the  senior  mortgagee  are  the  equivalent  of 
the  junior  in  the  enforcement  of  the  remedy  for  redemption.  One 
can  require  the  other  to  redeem  from  the  mortgage  or  be  foreclosed 
of  his  right  of  redemption,  and  the  other,  upon  paying  or  tendering 
the  amount  of  the  mortgage  debt,  is  entitled  to  redeem  and  be  sub- 
rogated to  the  rights  of  the  mortgagee.  "The  party  offering  to  re- 
deem," says  Bradley,  J.,  in  Collins  v.  RiggSy  14  Wall.  491,  "proceeds 
upon  the  hypothesis  that,  as  to  him,  the  mortgage  has  never  been 
foreclosed,  and  is  still  in  existence;  therefore  he  can  only  lift  it  by 
paying  it."  Knowles  v.  Rahlin,  30  Iowa,  101;  Gage  v.  Brewster ,  31 
N.  Y.  218;  Johnson  v.  Harmon,  19  Iowa,  66;  Holmes  v.  Bybee,  34 
Ind.  262.  The  party,  therefore,  seeking  to  compel  the  junior  incum- 
brancer to  redeem  must  proceed  upon  a  like  hypothesis  that  his 
mortgage,  as  to  such  incumbrancer,  has  never  been  foreclosed,  and 
is  still  in  existence  and  unpaid.    And  this  is  the  ground  upon  which 
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the  plaintiff  must  stand  in  this  case.  Except  as  against  the  defend- 
ant and  those  claiming  under  him  he  has  got  the  title  or  estate  of 
the  mortgagor  and  mortgagee,  and  he  must  prevail  in  this  suit  un- 
less the  mortgage  has  been  paid  and  discharged.  In  Benedict  y.  Gil- 
man,  4  Paige  61,  the  chancellor  says : 

"Under  a  statute  foreclosure,  if  there  are  judgments,  subsequent  to  the 
mortgage,  which  remain  a  lien  upon  the  property  at  the  time  of  tlie  sale, 
under  the  statute,  the  purchaser  tjikes  the  whole  legal  and  equitable  interest 
in  the  property  as  against  the  mortgagor,  and  all  persons  claiming  under 
him,  subject,  however,  to  the  equitable  rights  of  the  judgment  creditors  to 
redeem  in  the  same  manner  as  if  such  foreclosure  had  not  taken  place.  The 
amount  which  such  judgment  creditors  are  to  pay  upon  the  redemption  of 
tlie  premises  does  not  depend  upon  the  sum  bid  at  the  sale,  but  is  regulated 
by  the  amount  actually  due  at  the  time  of  such  sale,  unless  it  has  been  subse- 
quently paid  by  the  person  who  was  equitably  bound  to  pay  the  same,** 

In  Bradley  v.  Snyder,  14  111.  267,  the  court,  in  commenting  upon 
and  applying  Benedict  v.  Gibnan,  supra,  said: 

"So,  here,  unless  Thompson,  the  mortgagor,  has  paid  the  balance  due  upon 
the  mortgage  sifter  the  sale,  the  present  complainants  must  pay  it.  as  well  as 
the  purchase  money,  in  order  to  redeem,  except  the  costs  of  foreclosure,  for 
which  they  are  not  responsible,  for  they  were  not  parties." 

And  so  we  must  say,  in  this  case,  unless  Carter,  the  mortgagor,  has 
paid  the  balance  due  upon  the  mortgage  after  the  sale,  the  defend- 
ants must  pay  it,  as  well  as  the  purchase  money,  or  else  be  foreclosed 
of  their  right  to  redeem.  It  therefore  becomes  the  duty  of  the  plain- 
tiff in  this  case  to  show,  by  proper  evidence,  the  amount  due  on  his 
mortgage,  and  which  the  defendants  must  redeem  or  be  foreclosed  of 
their  equity  of  redemption,  as  the  object  of  the  suit  is  to  cut  off  this 
right  to  redeem,  or,  in  the  event  of  redemption,  "to  distribute  the 
money  between  the  mortgagee  and  the  purchaser  in  equitable  propor- 
tions, so  as  to  reimburse  the  latter  his  purchase  money  and  pay  the 
former  the  balance  of  his  debt.*'     Collins  v.  Riggs,  supra. 

The  evidence  disclosed  by  the  record  is  to  the  effect  that  at  the  time 
of  the  execution  of  the  mortgage  to  the  plaintiff  by  Garter,  the  mort- 
gagor, that  to  secure  the  plaintiff  from  any  loss  upon  his  loan,  and  to 
pay  the  mortgage  debt  in  the  event  the  property  should  fail  to  sell  for 
enough  to  discharge  it,  the  mortgagor  placed  in  his  hands  the  Mar- 
quam  notes  referred  to  as  collateral  security  and  as  a  fund  for  such 
reimbursement,  and  for  which  the  plaintiff  gave  him  a  receipt  or  writ- 
ing in  which  it  was  stipulated,  iq  addition,  that  in  case  the  notes  were 
paid  before  the  mortgage  became  due  the  plaintiff  might,  at  his  op- 
tion, apply  the  proceeds  thereof  in  the  payment  of  his  mortgage,  or 
turn  it  over  to  the  mortgagor.  The  effect  of  this  stipulation  was  to 
authorize  the  plaintiff  to  apply  the  Marquam  notes  in  payment  of  the 
mortgage  before  it  was  due, — ^a  right  which  he  would  not  have  had 
without  this  stipulation.  But  the  right  to  apply  the  proceeds  of  the 
notes  after  the  sale,  and  the  deficiency  was  ascertained,  (and  which 
^ould  have  been  a  lien  upon  other  property,)  can  hardly  be  ques- 
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tioned.  The  object  of  the  notes,  when  paid,  was  to  discharge  any  de- 
ficiency resulting  from  such  sale, — probably  to  prevent  a  resort  to 
other  property  of  the  moi'tgagor, — and  the  acceptance  of  them  for  this 
purpose  made  it  the  duty  of  the  plaintiff,  when  the  money  came  into 
his  hands,  to  thus  apply  it  as  the  mortgagor  had  directed  and  to  which 
he  bad  assented,  and  turn  over  the  surplus,  if  any,  to  the  mortgagor. 
He  was  bound  to  do  so  just  as  much  as  if,  without  this  fund,  Carter 
had  tendered  or  paid  him  the  balance  due  on  his  mortgage,  and  the 
evidence  shows  that  he  did  thus  apply  it;  that  when  the  notes  were 
paid  he  accepted  the  money  in  lieu  of  them  and  appropriated  it  to 
his  own  use,  investing  some  of  the  proceeds  thereof  in  other  real 
property,  and  entered  upon  the  record  satisfaction  and  discharge  of 
the  mortgage.  It  was,  in  effect  and  in  fact,  a  voluntary  payment  by 
Carter  of  the  mortgage  debt,  for  in  thus  applying  it  to  the  payment 
of  his  mortgage  he  did  what  Carter  had  authorized  him  to  do.  It 
does  not  stand  upon  the  ground  of  payment  by  resort  to  other  prop- 
erty of  the  mortgagor  by  means  of  an  execution  issued  to  satisfy  such 
deficiency,  and  thus  enforce  the  payment  of  the  mortgage  debt. 

That  receipts  or  marginal  entries  may  be  explained  upon  eome 
state  of  facts,  as  decided  by  some  of  the  authorities  cited,  is  not  ques- 
tioned. But  the  difficulty  here  is,  there  is  no  need  of  explanation, 
for  the  successive  acts  which  led  to  and  terminated  in  the  discharge 
of  the  mortgage  are  only  consistent  with  what  preceded,  and  were 
intended  by  their  agreement.  In  our  judgment,  these  follow  as  a 
necessary  consequence,  and  unquestionably  were  done  with  the  de- 
sign and  intention  of  effecting  just  the  result  produced.  Nor  is  the 
mortgagor,  so  far  as  this  record  discloses,  making  any  objections  to 
that  result.  The  money,  therefore,  which  the  plaintiff  received  in 
payment  of  the  Marquam  notes,  and  which  was  applied  by  him  in  the 
discharge  of  his  mortgage,  must  be  considered,  upon  the  facts  pre- 
sented by  this  record,  as  a  voluntary  payment  by  the  mortgagor  for 
that  purpose.  Subsequent  to  the  foreclosure  and  sale,  the  defendant 
Gray  having  issued  execution  upon  his  judgment,  th6  property  was 
again  sold,  and  the  defendant  Delashmutt  became  the  purchaser,  and 
thereafter  recovered  the  same  from  the  plaintiff  in  an  action  of  eject- 
ment. Just  prior  to  this  the  plaintiff  had  sold  one  of  the  blocks  to 
Thompson  for  a  larger  sum  than  he  paid  for  the  whole  property. 
This  block  must  be  restored  or  accounted  for.  The  theory  of  this 
suit  is  inconsistent  with  the  right  to  dispose  of  the  property ;  but,  as 
the  defendants  have  confirmed  the  sale  of  the  block  to  Thompson,  it 
may  be  considered  that  the  money  shall  stand  for  the  property  and 
be  applied  as  a  payment  on  his  mortgage.  To  this,  we  understand, 
the  defendants  assent.  Applying  this  amount  in  addition  to  the 
Marquam  notes,  the  mortgage  is  paid  and  discharged,  and  the  plain- 
tiff without  any  cause  of  suit.  The  decree  of  the  court  below  dis- 
missing the  bill  must  be  affirmed. 
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WiLHELM  V.  Woodcock  and  others.        ; 
Filed  December  11, 1884. 

1.  Injunctiok— Real  Estate— Execution— Sale. 

The  owner  of  real  property  has  a  riglit  to  restrain  the  sale  thereof  by  an  in- 
junction, where  an  execution  has  been  levied  on  the  same  upon  a  jiad^oK^ent 
obtained  against  a  debtor  by  a  creditor,  claiming  that  it  is  a  lien  on  the  prop* 
erty,  on  the  ground  that  the  own^^r  has  no  adequate  remedy  at  law  to  protect 
hi  mat  If  from  injury. 

12.  Same — Mortgage— Conditional  Sale — ^EvrbBNCE 

A  person  has  a  right  to  buy  land  in  satisfaction  of  a  prcccucnt  debt,  or  for  a 
consideration  then  paid,  and  at  the  same  time  contract  to  re-convey  the  land 
upon  the  payment  of  a  certain  sum ;  and  whether  the  transac^on  was  a  mort- 
gage or  conditional  sale  depends  upon  the  intention  of  the  parties  to  the  con* 
tract,  to  be  ascertained  by  the  evidence.  Under  the  facts  of  this  case  the  sale 
vf  as  field  to  be  conditional  by  H.,  and  not  having  been  performed  became  abso- 
lute in  the  grantee,  H. 

W,  S.  Woodcock  and  R,  S.  Strahan,  for  appellants. 

J,  R.  Bryson  and  John  Burnett,  for  respondent. 

Thayeb,  J.  This  appeal  is  from  a  decree  rendered  in  favor  of  the 
respondent  and  against  the  appellants,  enjoining  them  from  selling 
certain  real  property,  consisting  of  277  acres  of  land,  situated  in  the 
county  of  Benton,  state  of  Oregon,  by  virtue  of  an  execution  issued 
out  of  the  said  circuit  court  upon  a  judgment  at  law  recovered  in  fa- 
vor of  the  appellant  Woodcock  against  one  David  Huggins,  and  de- 
livered to  the  appellant  King,  sheriff  of  said  county  of  Benton,  for 
service.  It  appears  from  the  pleadings  in  the  suit  that  on  the  first 
day  of  February,  1876,  said  Huggins  was  the  owner  of  said  real  prop- 
erty, having  the  legal  title  in  fee  to  140  acres  thereof,  and  the  equi« 
table  title  to  the  remainder,  the  legal  title  thereof  being  in  one  Alex* 
ander  Lamb,  in  trust  for  Huggins;  that  on  said  first  day  of  Febru- 
ary, 1876,  said  David  Huggins  executed  in  due  form  a  deed  to  said 
140  acres  to  one  John  Bickard,  and  at  the  same  time  the  said  Alex- 
ander Lamb  executed  a  deed  to  said  137  acres  to  said  Bickard;  that 
said  deeds  were  absolute  in  terms,  and  each  contained  a  covenant  of 
warranty;  that  at  the  same  time  said  John  Bickard  executed  to  the 
said  Huggins  an  agreement  under  seal,  whereby  he  agreed  to  sell  to 
the  said  H.  the  two  parcels  of  said  real  property  for  $2,536,  gold 
coin,  in  consideration  of  which  said  H.  agreed  to  pay  to  the  said  B., 
on  the  first  day  of  February,  1877,  said  sum  of  $2,536 ;  also,  to  pay 
all  state,  school,  and  county  taxes  or  assessments,  of  whatsoever  na- 
ture, which  were  or  might  become  due  on  the  said  premises,  and 
which  said  agreement  further  provided  that  in  case  said  Huggins  neg- 
lected to  comply  with  his  said  agreement,  the  said  Bickard  should  be 
released  from  all  obligations  in  law  or  equity  to  convey  said  property, 
and  that  said  H.  should  forfeit  all  right  thereto;  and  that  said  B., 
on  receiving  such  payment  as  provided  in  said  agreement,  would  ex- 
ecute a  good  and  sufficient  deed  to  said  premises  in  fee -simple  to  the 
said  H. 


Digitized  by 


Google 


Or.]  wiLH  LM  i;.  wdod:o  K.  203 

It  furllier  appears  from  said  pleadings  that  afterwards,  and  on  tbo 
sixteenth  day  of  January,  1878,  said  Eickard  and  his  wife  executed 
a  deed  to  said  premises  to  the  respondent,  Adam  Wilhelm,  and  that 
said  Huggins  and  his  wife  signed  and  sealed  the  same,  and  that  after- 
wards, and  on  the day  of  December,  1879,  said  respondent, 

Wilhelm,  executed  a  deed  to  the  premises  to  one  Albert  Humphrey, 
who  executed  a  mortgage  thereon  to  said  respondent  for  the  sum  of 
$1,268;  that  said  mortgage  was  subsequently  foreclosed;  that  a  sale 

of  said  premises  under  said  foreclosure  was  had,  and  on  the 

day  of  February,  1882,  a  sheriflf's  deed  to  the  premises  was  executed 
to  the  respondent;  that  on  the  fourteenth  day  of  April,  1879,  the 
appellant  William  C.  Woodcock  recovered  in  said  circuit  court  a  judg- 
ment against  the  said  David  Huggins  for  the  sum  of  $1,279.96,  United 
States  gold  coin,  with  certain  interest  which  had  accrued  upon  his 
claim,  and  the  costs  of  action,  which,  having  been  docketed  in  the 
office  of  the  clerk  of  said  court,  he  afterwards,  and  on  the  twenty-fifth 
day  of  October,  1882,  caused  an  execution  to  be  issued  thereon,  and 
upon  which  said  appellant  Sol.  King,  as  such  sheriff,  was  proceeding 
to  sell  said  premises  when  the  suit  herein  was  commenced  to  restrain 
such  sale. 

The  appellants  claim  that  the  transaction  between  said  Bickard 
and  said  Huggins  in  regard  to  the  execution  of  said  deed  by  Huggins, 
and  the  deed  from  Lamb  to  Eickard,  and  the  agreement  to  sell  the 
premises  to  Huggins,  was  a  mere  mortgage  of  said  property  to  secure 
the  payment  of  money  due  from  Huggins  to  Eickard;  and  that  the 
deed  from  Eickard  and  wife  to  respondent,  in  which  Huggins  and 
wife  joined,  by  an  understanding  and  agreement  between  all  the  par- 
ties,  operated  only  as  a  substitution  of  respondent  in  place  of  the  said 
Eickard,  and  constituted  him  a  mortgagee  of  the  premises,  and  that 
Huggins  still  remained  the  mortgagor;  and  that  when  the  deed  was 
executed  to  Humphrey  by  a  like  understanding,  he  also  became  mort- 
gagee thereof,  Huggins  thereby  becoming  mortgagor  to  him  until  the 
foreclosure  of  the  mortgage  executed  by  Humphrey  to  respondent, 
and  the  repossession  of  the  title  to  the  premises  by  the  latter  under 
the  foreclosure  proceeding.  The  respondent,  on  the  contrary,  claims 
that  the  transaction  between  Eickard  and  Huggins  in  reference  to 
said  property  was,  as  the  deeds  import,  an  absolute  sale  by  the  for« 
mer  to  the  latter,  and  an  agreement  to  resell  the  property  upon  the. 
terms  specified  in  said  agreement  under  seal  before  referred  to;  and 
that  the  second  deed  of  transfer  by  Eickard  to  the  respondent,  Wil- 
helm, and  the  signing  and  sealing  of  the  same  by  Huggins  and  wife, 
transferred  and  conveyed  to  respondent  the  complete  and  absolute 
title  to  the  premises. 

A  question  has  arisen  in  the  outset  as  to  whether  the  appellants, 
if  the  transactions  were,  in  fact,  mortgages,  could  properly  proceed 
in  the  manner  attempted,  by  levy  and  sale  of  the  premises  under 
the  execution  issued  upon  the  judgment  at  law.   The  appellants'  coun- 
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sel  seemed  inclined  to  concede  upon  the  argument  that  if  the  legal 
title  to  the  premises  had  passed  out  of  Huggins  by  virtue  of  the  sev- 
eral deeds  so  executed  as  aforesaid,  he  had  no  such  interest  remain- 
ing as  could  be  reached  by  the  execution;  but  he  insisted  that  if  said 
deeds  were  intended  as  a  security  tor  a  debt,  no  matter  what  their 
form  was,  the  legal  title  still  remained  in  Huggins.  We  have  con- 
sidered that  question  to  some  extent,  and  are  of  the  opinion  that  the  po- 
sition of  the  respondent's  counsel  upon  it  is  a  very  strong  one,  more 
particularly  under  our  system  of  jurisprudence,  where  the  line  of  de- 
markation  between  law  and  equity  is  more  strongly  defined  than  it  is 
in  those  states  in  which  the  distinction  between  a  mortgage  at  law 
and  in  equity  has  been  wholly  obliterated.  But,  from  the  view  we 
have  taken  of  the  case,  we  have  concluded  that  it  is  not  necessary  to 
decide  the  question  at  this  tifne. 

In  the  case  of  Stephens  v.  Allen,  3  Pac.  Eep.  168,  decided  at  the 
October  term,  1883,  this  court,  following  a  great  number  of  adjudi- 
cated cases  upon  the  subject,  held  that  "as  cases  of  this  character 
must  be  determined  upon  their  own  special  facts,  it  is  admitted  that 
these  facts  should  be  of  clear  and  decisive  import;  they  should  lead 
the  court  to  a  satisfactory  conclusion  as  to  what  the  parties  intended 
and  meant  by  their  contract,  so  that  it  may  be  enforced  according  to 
their  intent."  Applying  this  rule  to  the  facts  and  circumstances  of 
the  several  transactions  referred  to  above,  we  are  unable  to  conclude 
that  the  partiets  meant  or  intended  by  their  contracts  a  conveyance  as 
a  security  for  the  payment  of  money  or  for  the  performance  of  any 
other  act.  The  transaction  between  Bickard  and  Huggins,  so  far  as 
shown  by  the  evidence,  was  a  purchase  by  the  latter  from  the  former 
of  his  crop  of  wheat,  and  in  payment  thereof  he  conveyed  to  him  the 
premises  in  question.  It  is  true,  Eickard  executed  back  to  Huggins 
a  contract  agreeing  to  resell  to  him  the  premises  as  before  mentioned, 
but  that  circumstance  alone  does  not  render  the  transaction  a  mort- 
gage. Standing  by  itself  it  is  not  inconsistent  with  a  sale  of  the 
premises,  and  an  agi*eement  to  repurchase  them.  All  the  parties  to 
the  transaction  testify  that  such  was  the  intention,  and  there  are  no 
circumstances  calculated  to  impress  upon  it  a  different  character  than 
that  of  a  conditional  sale  of  the  property. 

A  person  has  a  right  to  buy  land  in  satisfaction  of  a  precedent 
debt,  or  for  a  consideration  then  paid,  and  at  the  same  time  contract 
to  reconvey  the  land  upon  the  payment  of  a  certain  sum*  Such  an 
affair  may  or  may  not  be  a  iaortgage.  That  depends  upon  what  the 
parties  intended  it.  See  section  260,  Jones,  Mortg.  If  the  amount 
of  the  alleged  purchase  price  of  the  premises  had  been  greatly  dispro- 
portionate to  their  Teal  value,  it  would  have  afforded  a  strong  cir- 
cumstance that  a. sale  was  not  intended;  but  the  appellants*  counsel 
make  no  such  claim.  Nor  is  it  proved  that  any  debt  arising  out  of 
the  transaction  ever  existed  in  favor  of  Rickard  against  Huggins. 
No  credit  appears  to  have  been  given  upon  the  sale  of  the  wheat,  and 
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the  affair  can,  consistently  with  the  faets,  be  regarded  an  exchange 
of  the  premises  for  the  wheat.  It  is  true  that  Bickard  exacted  from 
Huggius,  at  the  time  he  executed  to  him  the  said  agreement  under 
seal  to  reconvey  said  premises,  a  chattel  mortgage  upon  a  portion  of 
the  wheat  to  be  grown  thereon  as  a  security  for  the  payment  of  the 
$2,536  stipulated  in  said  contract  for  reconveyance,  and  that  may  be 
a  circumstance  tending  to  show  that  the  parties  meant  that  the  con- 
veyance of  the  premises  should  only  operate  as  a  mortgage;  but  in 
view  of  the  positive  testimony  of  both  Rickard  and  Huggins,  that  a 
sale  of  the  premises  from  the  latter  to  the  former  was  intended,  and 
the  conclusiveness  of  the  circumstances  relied  on  to  establish  the 
contrary  facts,  the  court  would  have  great  difficulty,  even  as  between 
these  parties,  in  deciding  that  the  conveyance  was  only  a  mortgage. 
If,  however,  the  court  could  properly  hold  that  such  was  the  fact,  it 
would  still  have  to  go  a  step  further  and  hold  that  the  respondent, 
who  purchased  from  Bickard,  and  received  from  him  an  absolute 
deed  to  the  premises,  which  was  also  signed,  sealed,  and  acknowl- 
edged by  Huggins  and  wife,  maintained  the  same  relation  to  the  prop- 
erty. In  the  latter  case  there  is  only  slight  evidence  showing  that 
Wilhelm  intended  anything  other  than  absolute  purchase  of  the  prem- 
ises. Huggins  testified,  in  effect,  that  there  was  an  understanding 
between  him  and  Wilhelm  that  he  was  to  have  a  chance  to  redeem 
the  place,  and  pay  to  Wilhelm  the  money  he  paid  for  it;  and  that  he 
had  an  understanding  with  Humphrey  to  buy  the  place  of  him;  and 
when  asked  whether  there  was  not  an  obligation,  verbal  or  written, 
on  his  part  to  pay  to  Wilhelm  the  amount  of  money  which  he  paid 
to  Bickard  for  the  land  in  controversy,  answered  '*that  there  was 
nothing  binding  that  he  knew  of." 

There  is  also  testimony  in  the  case  as  to  what  Huggins  had  said 
to  William  C.  Woodcock,  one  of  the  appellants,  and  also  to  M.  S. 
Woodcock,  one  of  his  attorneys  in  the  suit,  regarding  the  transaction, 
and  in  which  he  admitted  that  the  arrangement  between  him  and 
Wilhelm  was  that  he  was  to  have  the  land  from  Wilhelm  whenever 
he  paid  him  back  the  money  that  he  (Wilhelm)  had  advanced  on  the 
land,  and  also  as  to  what  Wilhelm  himself  said  to  them,  which  was 
in  effect  that  he  (Wilhelm)  had  advanced  the  money  to  Bickard  for 
Huggins.  The  admissions  of  Huggins  were  unimportant,  further 
than  that  they  tended  to  impeach  his  testimony.  They  could  not  be 
used  as  affirmative  proof  to  establish  the  issue  on  the  part  of  appel- 
lants. The  admissions  of  Wilhelm  were  competent,  but  entitled  to  lit- 
tle weight  unsupported  by  direct  proof  as  to  what  the  arrangement 
was  between  him  and  Bickard,  or  of  facts  showing  that  a  mortgage 
of  the  property  was  intended  by  them.  Besides,  Wilhelm,  in  his  tes- 
timony, denies  them  outright.  We  think  the  evidence  insufficient  to 
establish  that  the  transaction  between  the  respondent  and  Bickard 
was  a  mortgage  of  the  property,  as  claimed  by  the  appellants,  or  that 
Huggins  had  any  interest,  legal  or  equitable,  in  it.     The  appellants' 
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proceeding,  therefore,  to  subject  it  to  the  payment  of  the  jadgment  in 
favor  of  the  appellant,  William  G.  Woodcock,  and  against  said  David 
Huggins,  was  unauthorized. 

The  appellants'  counsel  suggested  at  the  hearing  a  doubt  as  to 
whether  a  suit  upon  the  part  of  the  respondent  to  enjoin  the  proceed- 
ings upon  the  execution  was  maintainable.  We  have  considered  that 
question,  and  are  satisfied  that  the  owner  of  real  property  has  a  right 
to  restrain  the  sale  thereof  under  a  judgment  against  a  third  party, 
who  has  been  privy  to  the  title,  which  is  not  a  lien  or  charge  thereon, 
and  which  judgment  such  owner  is  in  nowise  liable  to  the  payment 
of.  Such  a  proceeding  necessarily  clouds  his  title,  creates  a  distrust 
as  to  its  validity,  and  operates  to  his  injury,  for  which  he  would  have 
no  adequate  remedy  at  law.  The  right  to  maintain  such  a  suit  has 
been  frequently  recognized  by  this  court,  and,  in  our  opinion,  is  main- 
tainable in  accordance  with  equitable  doctrine. 

The  judgment  appealed  from  is  therefore  affirmed,  and  the  usual 
decree  will  be  entered,  in  accordance  with  the  course  and  practice  of 
♦^his  court  in  such  cases. 


Hughes  v.  Oregon  Ry.  &  Nav.  Co. 

Filed  December  16, 1884. 

1,  CoKTBAOT— Suit— Party  in  Interest. 

By  the  statute  of  this  state,  a  party  for  whose  l>eneflt  a  contract  is  made,  and 
who  thereby  becomes  the  real  party  in  interest,  may  sue  upon  it.  It  makea  no 
difference  tliat  the  contract  is  under  seal. 

2.  8-\ME— Joint  and  Several  OBUGATroN-— (>)venant  of  Indemnity. 

Where  the  obligors  in  a  bond  are  jointly  and  severally  bound,  the  covenant 
of  indemnity  wilf  follow  the  bond,  and  be  also  joint  and  several.  Hewburgh  v. 
Gallatian,  4  Cow.  340,  followed. 

Appeal  from  Multnomah  county. 

Williams,  Durham  dt  Thompson,  for  appellant. 

C.  B.  Bellinger,  for  respondent. 

Waldo,  C.  J.  By  the  statute  of  this  state,  a  party  for  wnose  ben- 
efit a  contract  is  made,  and  who  thereby  becomes  the  real  party  in 
interest,  may  sue  upon  it.  It  makes  no  difference  that  the  contract  is 
under  seal.  McDowell  y.  Laev,  85  Wis.  171.  It  is  next  argued  on 
the  part  of  the  respondent  that  the  contract  is  joint,  whereas  the  Ap- 
pellant has  brought  a  separate  action.  The  following  citations  will 
show  the  principle  on  which  this  point  is  to  be  decided.  Washing- 
ton, J.,  in  Saxvyet  v.  Steele,  4  Wash.  C.  C.  228,  says: 

"The  rule  of  law  applicable  to  this  subject  is  laid  down  in  8Ungshy*8  Case, 
5  Reporter.  19,  which  has  never  been  departed  from  to  my  knowledge.  It  is 
that  where  the  grantees  are  to  take  a  joint  interest  in  the  thing  granted,  they 
must  join  in  the  action,  although  the  covenant  is  made  with  them  severally, 
and  the  reason  assigned  is  that  a  man  cannot,  by  his  covenant,  unless  in  re- 
spect of  several  interests,  make  it  first  joint  and  then  several;  but  if  the  in- 
terests are  several,  then  the  covenant  in  respect  thereof  may  be  several.*' 
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Metcalf,  in  his  note  to  Rolls  v.  Yate,  Yel.  177,  says : 

"Where  the  legal  interest  of  two  or  more  covenantees  is  joint,  the  action 
of  covenant  follows  the  nature  of  the  interest,  even  though  the  covenant  is 
joint  and  several.  ♦  ♦  ♦  On  the  other  hand,  where  the  interest  of  two 
or  more  covenantees  is  several,  though  the  covenant  be  joint,  each  of  them 
may  bring  an  action  for  his  particular  damage." 

In  Withers  v.  Bircham,  3  Bam.  &  C.  254,  the  case  in  substance  was 
this :  A.  covenanted  with  B.  and  C.  that  certain  annuities  payable 
severally  to  B.  and  C.  by  T.  should  be  duly  paid,  and  in  case  T.  made 
default  he  would,  as  often  as  default  was  made,  pay  to  B.  and  C.  the 
said  annuities,  or  either  of  them.  T.  made  default  in  the  payment  to 
B.  B.  brought  his  action  against  A.,  and  it  was  objected  that  the 
covenant  was  joint.     But  the  court  said : 

"Looking  only  to  the  language  of  the  covenant  in  this  case  it  would  appear 
to  be  a  joint  covenant,  but  the  interest  of  the  covenantees  is  several,  each  of 
them  having  a  distinct  interest  in  the  covenant  payable  to  him.  The  inter- 
est, tlierefore,  being  several,  the  covenant  must  also  be  several."  See,  also, 
Appleton  V.  Bascom,  8  Mete.  172. 

So,  in  the  case  before  the  court,  as  B.,  H.,  and  M.  were  jointly  and 
severally  liable  on  the  Gaston  bond,  the  covenant  of  indemnity  will  fol- 
low the  bond,  and  be  also  joint  and  several.  Whether  it  was  compe- 
tent for  the  parties  to  make  it  otherwise  it  is  not  necessary  to  inquire, 
for  they  have  not  done  so  in  such  positive  and  express  terms  as  to 
exclude  this  construction  under  any  view  of  the  law.  The  appellant 
states  in  effect  that  he  was  severally  charged  in  the  Gaston  bond, 
and  consequently  a  separate  action  is  properly  brought. 

It  is  argued,  lastly,  that  the  appellant  cannot  recover  in  this  ac- 
tion, because  it  is  expressly  provided  that  the  indemnity  should  be 
''in  accordance  with"  the  indemnity  provided  for  by  the  Gaston  bond, 
which  did  not  extend  to  the  freight  receipts;  that  the  words  in  the 
indemnity  clause,  ''and  in  accordance  with,*'  control  the  words  "ac- 
tion,'*  etc.,  preceding,  and  limit  the  recovery  to  actual  liability  on  the 
Gaston  bond.  The  construction  is  otherwise.  The  signification  given 
by  counsel  for  respondent  in  the  words  "and  in  accordance  with"  would 
imply  that  two  classes  of  actions  might  have  been  brought  against  B., 
H.,  and  M.  on  the  freight  receipts, — one  in  accordance  with  the  bond, 
and  another  not  in  accordance  with  it.  Now,  B.,  H.,  and  M.  were  ut- 
ter strangers  to  the  freight  receipts  outside  of  the  Gaston  bond.  They 
were  liable  to  "actions,"  etc.,  only  because  of  this  bond.  It  would 
have  been  meaningless  to  provide  for  indemnity  against  the  freight 
receipts  but  for  the  bond.  Every  action  brought  against  them  on 
the  freight  receipts  must  on  its  face  purport  to  be  brought  in  accord- 
ance with  the  bond.  When  the  parties,  with  this  fact  in  view,  stipu- 
lated an  indemnity  against  all  actions,  etc.,  brought  in  accordance  with 
the  bond,  the  material  import  of  such  language  was  an  indemnity 
against  ail  actions  on  the  bond,  whether  well  or  ill  founded.  Such 
actions  would  profess  to  be  brought  in  accordance  with  the  bond,  and 
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would,  in  fact,  be  bronght  in  consequence  of  the  bond,  which  may  be 
taken  as  the  equivalent  expression.  This  being  the  construction,  the 
appellant  brings  his  case  directly  within  Newburgh  y.  Gallatian,  4 
Cow.  340. 

Judgment  reversed. 


Habershaw  v.  Sears. 

Filed  December  15, 1884. 

1.  Writ  op  Mandamus— When  Allowed. 

The  writ  of  mandamvs  cannot  be  invoked  by  a  party  who  has  in  the  prem- 
ises anj*  other  adequate  remedy  at  law. 

2.  Same— Default  of  Sheriff— Remedy  of  Party  Agorievbd. 

The  remedy  allowed  a  parly  aggrieved  to  indemnify  him  for  such  loss  or  in- 
jury as  lie  may  have  received  through  the  default  of  the  sheriff  in  neglectingor 
refusing  to  levy  a  writ  of  execution,  is  an  action  against  the  sheriff  and  his 
sureties  upon  his  official  bond,  and  a  maj^amua  will  not  lie  to  compel  him  to 
make  a  levy  and  return. 

Appeal  from  Multnomah  county. 

E.  W.  Bingham^  for  appellant. 

Killin  d  Moreland,  for  respondent. 

LoBD,  J.  This  was  an  application  for  a  writ  of  mandamus  to  com- 
pel the  defendant,  as  sheriff  of  Multnomah  county,  to  levy  a  writ  of 
execution,  and  to  make  due  return  thereof,  based  substantially  upon 
this  state  of  facts:  That  on  the  twenty-second  day  of  April,  1884, 
the  petitioner  duly  recovered  a  judgment  against  S.  Herman  in  an 
action  in  the  circuit  court  of  Oregon  for  Columbia  county,  for  $100 
damages^  and  costs  and  disbursements  taxed  at  (about)  $65,  and  for 
the  possession  of  certain  saw-logs;  that  said  judgment  was  duly  ren- 
dered and  entered  in  said  court  on  said  date;  that  on  or  about  April 
26,  1884,  the  petitioner  duly  caused  an  execution  to  enforce  said 
judgment  to  issue  to  the  sheriff  of  Multnomah  county,  Oregon ;  that 
said  execution  was  duly  issued  on  or  about  said  day,  and  on  the 
twenty-eighth  of  April,  1884,  it  was  delivered  to  said  sheriff  of  Mult- 
nomah county,  Oregon,  with  directions  to  execute  it  forthwith  for 
said  damages  and  costs;  that  on  May  3,  1884,  said  sheriff  had  done 
nothing  with  said  execution,  and  when  requested  thereafter  by  the 
petitioner's  attorney » he  neglected  and  finally  refused  to  execute  said 
writ)  and  still  does  so ;  that  said  judgment  debtor,  S.  Herman,  has 
:  '^ple  personal  property,  subject  to  execution,  in  the  city  of  Portland, 
L.altnomah  county,  Oregon,  to  satisfy  said  judgment  and  execution; 
that  said  sheriff  knows  of  said  property  and  where  it  is;  that  the  pe- 
titioner is  still  the  owner  of  said  judgment;  and  that  said  execution 
has  not  beien. stayed  up  to.  this  time;  and  that  both  said  judgment 
and  execution  are  still  in  full  force  and  effect;  that  8.  Herman  has 
no  property  in  said  Columbia  county.  An  order  having  been  made 
upon  the  defendant , to  shgw  cause,  he  filed  a  demurrerjto  the  petition 
on  the  ground  that  ti^e.  fa;cts  £f,llegedw^];^  insufficient  to  authorize  the 
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issuance  of  the  writ  of  mandamus^  which  demurrer  the  court  below 
BUBtained,  and  the  plaintifiF  appeals  to  this  court. 

The  purpose  of  a  writ  of  execution  is  to  authorize  the  officer  to 
whom  it  is  directed  and  delivered  to  seize  and  hold  the  property  of 
the  debtor  for  the  satisfaction  of  the  amount  ordered  to  be  made  by 
such  writ,  and  in  the  absence  of  instructions  it  is  bis  duty  to  proceed 
with  reasonable  celerity  and  promptness  to  execute  it  in  accordance 
with  its  mandates.  If,  at  the  time  of  the  delivery  of  the  writ,  the 
plaintiff,  being  apprehensive  of  the  loss  of  his  debt  unless  it  be  im- 
mediately levied,  directs  the  officer  to  proceed  forthwith,  or  points  out 
property  belonging  to  the  defendant  and  requests  its  seizure,  it  is  his 
duty  to  make  every  possible  effort  to  comply  with  such  directions  or 
instructions  consistent  with  a  just  regard  for  other  duties  which  may 
devolve  upon  him,  or  he  will  be  answerable  for  the  consequences  if 
any  injury  or  loss  results  to  the  plaintiff  by  reason  of  any  neglect  or 
omission  of  such  duty.  Of  course,  it  is  not  intended  by  this  to  lay 
down  any  fixed  rule  which  would  be  applicable  to  every  action  for 
damages  against  such  officer  for  negligence  or  omission  of  duty,  with- 
out regard  to  the  particular  facts  and  circumstances  which  might  be 
offered  by  way  of  defense  in  explanation  of  his  conduct.  It  is  readily 
admitted  that  **many  facts  and  circumstances  might  exist  which  would 
authorize  a  jury  to  find  that  delay  in  a  given  case  was  reasonable, 
when,  if  unexplained,  the  court  would  not  hesitate  to  hold,  as  a  matter 
of  law,  that  it  was  unreasonable."  Our  purpose  is  simply  to  state 
the  duty  which  the  law  imposes  upon  such  officer,  and  which,  in  the 
absence  of  any  explanatory  facts  and  circumstances,  would  establish, 
as  a  matter  of  law,  the  clear  legal  right  of  the  plaintiff  to  the  per- 
formance of  the  duty.  Freem.  Ex'ns,  §§  107,  252;  Herm.  Ex'ns,  §§ 
158,  159,  408,  and  cases  cited  in  notes. 

Upon  the  facts  as  presented  and  admitted  by  the  demurrer,  it  was 
the  legal  right  of  the  plaintiff  to  have  the  performance  of  the  partic- 
ular duty  which  he  requested  at  the  hand  of  the  defendant.  This  is 
incontestable.  But  does  the  refusal  of  the  defendant,  or  his  neglect 
to  perform  a  duty  which  the  law  imposes  upon  him,  afford  sufficient 
ground  for  relief  by  mandamtis?  Under  the  Code,  the  office  of  the 
writ  is  precisely  the  same  as  it  was  under  the  common  law.  Warner 
V.  Myers,  4  Or.  75;  Durham  v.  Monumental  S.  M.  Co,  9  Or.  43.  "It 
may  be  issued  to  any  inferior  court,  corporation,  board,  officer,  or  per- 
son, to  compel  the  performance  of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an  office,  trust,  or  station.  *  *  * 
The  writ  shall  not  be  issued  in  any  case  where  there  is  a  plain,  speedy, 
and  adequate  remedy  at  law."  Civil  Code,  §  583.  The  object  of  the 
writ  is  to  prevent  a  failure  of  justice,  and  is  based  upon  reasons  of 
justice  and  public  policy.  "The  reason  why  we  grant  these  writs," 
said  Lord  Hardwicke,  when  presiding  in  the  king's  bench,  "is  to 
prevent  a  failure  of  justice,  and  for  the  execution  of  the  common  law, 
or  of  some  statute,  or  of  the  king's  cllarter."  Kh^g  v.  Wheeler,  Cas, 
v.5p,no.3 — 14 
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t.  Hardw.  99;  S.  C.  Cunn.  165,    To  the  same  effect,  but  more  fully. 
Lord  Mansfield  expressed  himself  as  follows:       ,,_,. ._ 

"A  mandamus  is  a  prerogative  writ,  to  the  aid  of  which  the  subject  is  en- 
titled upon  a  proper  case  previously  shown,  to  the  satisfaction  of  the  court. 
The  original  nature  of  the  writ,  and  the  end  for  which  it  was  framed,  direct 
upon  what  occasions  it  should  be  used.  It  was  introduced  to  prevent  disor- 
der from  a  failure  of  justice  and  defect  of  police.  Therefore,  it  ought  to  be 
used  upon  all  occasions  where  the  law  has  established  no  specific  remedy, 
and  when,  in  justice  and  good  government,  there  ought  to  be  one.  Within 
the  last  century  it  has  been  liberally  interposed  for  the  benefit  of  the  subject 
and  advancement  of  justice*  The  value  of  the  matter,  or  the  degree  of  its 
importance  to  the  public  police,  is  not  scrupulously  weighed.  If  there  be  a 
righU  and  no  other  speciflo  remedy ,  this  should  not  be  denied,^*  Hex  v. 
Barker,  3  Burr.  1265,  1267, 

In  brief,  the  writ  is  a  summary  remedy  for  the  want  of  a  specific 
one,  where  there  would  otherwise  be  a  failure  of  justice.  State  v. 
Graves^  19  Md.  374.  Its  object  is  not  to  supersede,  but  to  supply, 
the  want  of  a  legal  remedy.  To  authorize  its  issuance,  two  facts 
must  co-exist:  the  right  to  have  the  particular  act  or  duty  performed, 
and  the  want  of  an  adequate  or  specific  remedy  at  law.  In  deter- 
mining, then,  the  question  presented  by  this  record,  it  is  not  sufficient, 
to  warrant  the  relief  prayed  for,  that  the  plaintiff  has  a  clear  legal 
right  to  have  the  duty  performed,  but  it  must  also  appear  that  the 
law  affords  him  no  other  specific  legal  remedy  fully  adequate  to  re- 
dress his  grievances.  Has  the  plaintiff  such  a  remedy  in  the  ordi- 
nary course  of  the  law  for  the  negligence  or  breach  of  duty  of  which 
he  complains, — a  remedy  so  complete  and  adequate  as  will  afford 
him  full  compensation  for  any  injury  or  loss  which  he  may  have  sus- 
tained? If  the  answer  to  this  question  be  in  the  affirmative,  there 
will  be  no  failure  of  justice,  and  the  writ  must  be  denied.  At  com- 
mon law,  the  remedy  for  negligence  or  violation  of  duty  by  a  sheriff 
or  other  ministerial  officer  was  by  action  on  the  case,  although  the 
proceeding,  owing  to  particular  facts,  often  took  the  form  of  trespass. 

In  Shear.  &  B.  Neg.  §  515,  it  is  said  that  "the  functions  of  sheriffs 
and  other  officers  charged  with  the  execution  process  are  purely  min- 
isterial. Their  duties  are  generally  prescribed  by  statute.  For  their 
negligence,  or  other  official  miscouduct,  special  statutory  remedies 
are  provided;  and  for  particular  breaches  of  duty  special  penalties 
are  imposed.  Such  enactments  do  not,  however,  unless  by  their  ex- 
press terms,  supersede  the  common-law  liability  to  which  every  min- 
isterial officer  is  subject.  Therefore,  a  statute  which  gives  an  action 
of  debt  against  a  sheriff  for  an  escape,  or  for  neglect  to  levy  an  exe- 
cution, does  not  impair  the  common-law  remedy  of  action  on  the 
case."  Sedg.  Dam.  443.  A  sheriff's  bond  is  unknown  to  the  com- 
mon law,  and  derives  its  existence  wholly  from  the  statute.  It  is 
provided  by  the  statutes  of  this  state  that  the  sheriff,  before  entering 
upon  the  duties  of  his  office,  shall  give  and  file  an  official  undertak- 
ing in  the  sum  of  $10,000  that  he  will  well  and  faithfully  perform 
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the  duties  of  such  oflSoe.  Gen.  Laws,  pp.  692,  698.  Further  provis- 
ion is  also  made  by  the  Code  for  actions  on  official  undertakings,  (sec- 
tions 337-339,)  and  for  escapes,  and  the  liabilities  of  sheriffs  there- 
for, (sections  970-972,)  and  also  the  time  within  which  an  action 
against  a  sheriff  shall  be  brought  for  an  omission  of  official  duty. 
Subdivision  1,  §  7. 

It  thus  appears  that  if  the  plaintiff  has  suffered  any  loss  from  the 
failure  or  refusal  of  the  defendant  to  make  the  levy,  the  law  affords 
him  a  specific  remedy  against  the  defendant  directly,  or  on  the  bond 
given  by  him  for  the  faithful  discharge  of  his  duty,  and  against  the 
sureties,  whose  undertaking  was  co-extensive  with  the  duties  of  the 
sheriff.  The  sufficiency  of  the  remedy  by  an  action  against  the  sher- 
iff, and  his  sureties  upon  his  official  bond,  to  fully  indemnify  the 
party  aggrieved,  is  well  illustrated  by  the  case  of  Miller  v.  State ^  61 
Ind.  503,  in  which  the  facts  were  stronger  than  here^  and  showed 
that  the  officer  not  only  failed  and  refused  to  make  the  levy,  though 
requested  so  to  do,  and  the  property  pointed  out  to  him,  but  returned 
the  execution  unsatisfied.  No  resort  was  had  to  this  extraordinary 
writ  of  mandamm,  for  the  reason  that  the  law  supplied  an  adequate 
remedy,  and  one  better  suited  to  determine  the  right  and  justice  of 
the  case.  To  the  rules  or  principles  governing  actions  for  negligence 
or  omissions  of  duty  of  officers,  either  directly  against  the  officer,  or 
upon  his  official  bond,  it  is  not  necessary  now  to  advert.  Upon  this 
subject,  generally,  see  Shear.  &  B.  Neg.  §§  515-548;  Sedg.  Dam. 
443-482;  Freem.  Ex'ns,  §§  107-252;  Herm.  Ex'ns,  §§  407,  408. 
Our  purpose  is  simply  to  show  that  the  law  furnishes  a  specific  rem- 
edy fully  adequate  to  redress  the  grievances  of  which  the  plaintiff 
complains,  and  thus  prevent  a  failure  of  justice.  By  resort  to  this 
his  rights  will  be  protected,  and  any  injury  or  loss  he  may  have  suf- 
fered be  redressed  or  fully  compensated.  When  the  law  furnishes 
such  a  remedy,  it  is  a  complete  bar  to  relief  by  the  writ  of  mandamus. 
The  judgment  must  be  affirmed. 
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SUPREME  COURT  OF  KANSASL 

(32  Kan.  637)  

IIardten  and  another  v.  Statb. 
Filed  Kovember  28, 1884. 

i.  Intoxtcatino  Ltquohs— CoNSTiTUTioNALrrY  OP  Bkction  18  OF  Laws  of  1881. 
Section  18  of  the  prohibitory  liquor  law  of  1881  is  DOt  unconstiiutiuDal  or 
void. 

2.  Same— Husband  Leasing  Wife's  Property— Sale  of  LrqcoRs. 

Where  a  wife  owns  certain  real  estate  and  makes  her  husband  her  general 
agent  fur  the  management  and  control  of  the  sums,  and  for  leasing  the  same, 
and  with  full  knowledge  he  leases  it  for  the  purpose  that  intoxicating  hquors 
may  bo  sold  and  bartered  on  the  premises  coutrary  to  the  prohibitory  liquor 
law  of  1881,  and  such  liquors  are  so  sold  and  bartered,  and  the  person  who  sells 
and  bnrters  the  same  is  afterwards  prosecuted  therefor  in  acriramal  action,  nnd 
is  found  guilty  and  sentenced  to  pay  a  fine  and  the  costs  of  the  prosecution, 
ficUlf  that  the  state  has  a  lien  upon  such  leased  piemises  for  the  payment  ol 
such  tine  and  costs. 

8.  Same— Actual  Notice  of  Wife. 

And  this,  notwithstanding  the  fact  that  the  wife  may  not  have  had  any  act- 
ual personal  notice  or  knowledge  of  the  use  that  was  to  be  made  or  was  made 
of  the  premises;  for  as  her  duly-authorized  agent  had  such  notice  and  knowl- 
edge, it  must  be  held  that  she  had  constructiYe  notica  and  knowledge,  and  that 
she  is  bound  by  her  agent's  knowledge. 

A.  Same— Action  to  Enforce  Lien. 

And  in  such  a  case  the  state  may  commence  an  action  against  the  owner  of 
the  premises  to  enforce  such  lien  without  first  exhausting  any  remedy  which 
it  may  have  against  the  party  who  sold  and  barteied  the  intoxicating  iiquora 
contrary  to  law. 

Error  from  Pottawatomie  county. 

Case  dt  Curtis^  for  plaintiflfs  in  error, 

W.  A.  Johnston,  Atty.  Gen.,  and  R.  S.  Hick,  for  defendant  in  error. 

Valentine,  J.  This  was  a  civil  action  broagbt  by  the  county  at- 
torney of  Pottawatomie  county,  Kansas,  in  the  name  of  the  state  of 
Kansas,  against  William  A.  Hardten  and  Julia  Annie  Hardten,  to  en- 
force an  alleged  lien  upon  certain  real  estate.  The  alleged  lien  is 
claimed  to  have  arisen  as  follows:  Julia  Annie  Hardten  owned  the 
real  estate  upon  which  it  is  claimed  the  lien  exists.  William  A. 
Hardten  is,  and  was  during  the  occurrence  of  all  the  transactions 
hereafter  mentioned,  her  husband,  and  her  duly-authorized  agent  for 
the  management  and  control  of  said  real  estate,  and  for  leasing  the 
same;  and  he  leased  the  same  to  Joel  Oldham  for  the  purpose  that 
intoxicating  liquors  might  be  sold  and  bartered  thereon,  contrary  to 
the  prohibitory  liquor  law  of  1881,  and  afterwards  such  liquors  were  in 
fact  so  sold  and  bartered  by  Oldbam  on  the  premises.  Afterwards, 
Oldham  was  prosecuted  therefor  in  a  criminal  action,  and  was  found 
guilty,  and  sentenced  to  pay  a  fine  of  $100,  and  to  pay  the  costs  of 
the  prosecution,  amounting  to  $95.30 — total,  $195.80.  Hardten,  as 
before  stated,  had  full  knowledge  of  the  purpose  for  which  the  prem- 
ises were  leased  and  used,  but  his  wife,  Mrs.  Hardten,  *'bad  no  act- 
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ual  personal  notice  or  knowledge  of  the  ose  that  was  to  be  made  by 
said  Oldham  of  said  premises."  The  statute  under  which  this  action 
was  brought  and  prosecuted  reads  as  follows : 

"Sec.  18.  All  fines  and  costs  assessed  against  any  person  or  persons  for 
any  violation  of  this  act  shall  be  a  lien  upon  the  real  estate  of  such  person  or 
persons  until  paid ;  and  in  case  any  person  or  persons  shall  let  or  lease  any 
building  or  premises,  and  shall  knowingly  suffer  the  same  to  be  used  and  oc- 
cupied for  the  sale  of  intoxicating  liquor,  contrary  to  the  provisions  of  this 
act,  the  premises  so  leased  and  occupied  shall  be  subject  to  a  lien  for,  and  may 
be  sold  to  pay,  all  fines  and  costs  assessed  against  any  such  occupant  for  any 
violation  of  this  act;  and  such  liens  may  be  enforced  by  civil  action  in  any 
court  having  jurisdiction:  provided,  that  the  person  against  whom  such  fines 
and  costs  are  assessed,  sliall  be  committed  to  the  jail  of  the  county  until  such 
fines  and  costs  are  paid."    Prohibitory  Liquor  Law,  Laws  1881,  c.  128,  §  18. 

The  plaintiffs  in  error  (defendants  below)  claim  that  this  statute  is 
unconstitutional  and  void,  for  the  reason  that  it  contravenes  section 
16  of  article  2  of  the  constitution ;  but  we  perceive  no  good  reason 
for  holding  it  unconstitutional  or  void.  We  think  it  is  valid.  The 
plaintiffs  in  error  (defendants  below)  also  claim  that  this  statute  does 
not  apply  to  Mrs.  Hardten,  because  she  "had  no  actual  personal  no- 
tice or  knowledge  of  the  use  that  was  to  be  made  or  was  made  by 
said  Oldham  of  said  premises."  She,  however,  had  constructive  no- 
tice of  the  use  that  was  to  be  made  and  was  made  of  the  premises, 
for  her  husband,  her  duly-authorized  agent,  had  such  knowledge; 
and  she  is  bound  to  know  what  he  knew  with  regard  to  the  matter. 
Greer  v.  Higgins^  8  Kan.  519,  522;  Ayres  v.  Probasco,  14  Kan.  175, 
186;  Nicklisson  v.  Holman,  17  Kan.  22;  Suit  v.  Woodhalt,  113  Mass. 
391;  The  Distilled  Spirits,  78  U.  8.  (11  Wall.)  366 ;  Rogers  y.  Palmer, 
102  D.  S.  263;  Dunlap's  Paley,  Ag.  262;  Story,  Ag.  §  140;  Whart. 
Ag.  §  177. 

It  must  be  remembered  that  this  is  a  civil  action,  and  not  a  crim- 
inal action,  and  the  object  of  the  statute  is  not  so  much  to  inflict  a 
punishment  upon  the  person  who  encourages  the  violation  of  law  by 
renting  his  or  her  property  for  the  purpose  that  the  law  may  be  vio- 
lated, as  it  is  to  provide  an  indemnity  to  the  state  for  the  fines  and 
costs  which  may  accrue  to  the  state  by  reason  of  the  anticipated  and 
intended  violation  of  law.  The  fines  and  costs  are  not  imposed  upon 
the  owner  of  the  premises,  but  are  imposed  upon  the  person  who 
violates  the  law,  and  the  owner  of  the  premises  is  simply  made  a 
surety  for  their  payment.  It  must  also  be  remembered  that  Hard- 
ten  was  not  a  mere  special  agent  for  some  particular  purpose,  but 
was  his  wife's  general  agent  for  the  entire  management  and  control 
of  her  real  estate,  and  for  leasing  the  same ;  and  for  that  reason  she 
is  bound  by  all  his  acts  and  knowledge  while  acting  within  the  gen- 
eral scope  of  his  authority.  Any  other  rule  would  virtually  nullify 
the  statute.  If  a  want  of  actual  knowledge  would  release  the  owner 
of  the  premises  from  liability,  he  or  she  could  always  find  some  agent 
to  transact  his  or  her  business,  and  thereby  avoid  the  statute.     Of 
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coarse,  the  owner  of  the  premises,  not  having  actual  knowledge,  can- 
not be  criminally  responsible;  but  he  or  she  is  civilly  responsible. 
Mr.  Paley,  in  his  work  on  Agency,  ases  the  following  langaage : 

**If  an  agent  come  to  the  knowledge  of  a  fact  while  he  is  concerned  for  the 
principal,  this  operates  as  constructive  notice  to  the  principal  himself;  for, 
upon  general  principles  of  policy,  it  must  be  taken  for  granted  that  the  prin- 
cipal knows  whatever  the  agent  knows.  There  is  no  difference  between  per- 
sonal and  constructive  notice  except  as  to  guilt;  for,  if  there  were,  it  would 
produce  great  inconvenience,  and  notice  would  be  avoided  in  every  case  by 
employ i ng  an  agent.  This  principle  is  adopted  equally  in  law  and  in  equity. " 
Dunlap's  Paley,  Ag.  c.  3,  pt.  2,  §  2. 

We  think  that  knowledge  on  the  part  of  the  agent  binds  the  prin- 
cipal in  a  case  like  the  present.  The  plaintiffs  in  error  (defendants 
below)  also  claim  "that  before  the  state  can  recover,  as  against  the 
lessor  of  the  premises,  it  must  exhaust  its  remedy  against  the  con- 
victed seller,  Oldham,  and  that  the  petition  must  disclose  that  fact." 
We  think  that  the  present  remedy,  and  any  other  remedy  which  the 
state  may  have  against  the  "convicted  seller,"  are  concurrent,  and 
the  state  may  resort  to  one  or  the  other  as  it  chooses,  or  to  all  at  the 
same  time. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  WASHINGTON  TERRITORY. 


Wells,  1'argo  4;  Co,  v.  Northern  Pac.  B.  Co. 

Filed  treptember  24, 1884. 
Hbheaiiino  Dbkied. 

Court  refuses,  on  account  of  its  peculiar  constitution,  to  decide  the  case: 
preferring,  under  the  circumstances,  to  permit  the  rule  established  by  case  of 
McC'oriniek  v.  Walla  Walla.  <f .  C.  R.  R.  Co.  1  Wash.  T.  512,  to  stand  as  law. 

HoYT,  J.  We  concur  in  the  denial  of  the  petition  for  a  rehearing 
in  this  cause,  as  we  did  in  the  order  dismissing  the  appeal,  not  be- 
cause we  are  satisfied  that  an  appeal  will  not  lie  from  an  order  like 
the  one  in  this  case, — for  as  a  pure  question  of  law,  uninfluenced  by 
any  decision  of  this  court,  we  should  doubtless  come  to  the  contrary 
conclusion, — but  owing  to  the  peculiar  constitution  of  the  supreme 
court  of  this  territory  as  it  now  exists,  and  to  the  unsettled  state  which 
would  obtain  as  to  the  practice  in  the  territory  if  we  were  to  hold  that 
appeals  will  lie  in  cases  like  the  one  under  consideration,  and  as  the 
other  two  members  of  said  court  hold  the  contrary,  we  have  come 
to  the  conclusion  that  the  public  interests  will  be  best  subserved  if 
we  treat  this  question  as  stare  decisis,  and  allow  the  rule  established 
by  the  case  of  McCormick  v.  WaUa  Walla  dt  C.  R.  H.  Co.  1  Wash.  T. 
512,  to  stand  as  the  settled  law  of  the  territory. 

Turner,  J.,  concurs. 


Hamilton  v.  Hirsch  and  another. 

Filed  September  24,  1884. 

Dower  AccoRDina  to  Law  of  Washington  Territort. 

According  to  the  act  of  legislature,  November  9,  lh71,  f  23,  as  to  all  per- 
sons living  m  the  territory  at  that  date,  and  all  who  mi^ht  subsequently  reside 
therein,  dower  is  abolisli^.  A  married  woman  living  m  the  territory  at  that 
time  had  only  a  ** capacity  to  acquire  a  right."  it  could,  therefore,  be  abol- 
ished by  legislative  enactment. 

WiNGARD,  J.  The  complaint  or  bill  in  this  case  sets  up  the  follow- 
ing as  the  substantive  facts  of  the  same :  (1)  That  plaintiff  was  mar- 
ried to  Stephen  H.  Hilton,  of  Pierce  county,  in  this  territory,  on  the 
sixteenth  day  of  September,  1871,  and  lived  with  him  as  his  wife  un- 
til August  19,  1873,  when  he  died.  Plaintiff  subsequently  was  mar- 
ried to  one  Jerome  Hamilton,  her  present  husband.  (2)  That  at  the 
date  of  the  said  marriage  Stephen  H.  Hilton  was  seized  in  fee  of  the 
lands  described  in  the  complaint.  (3)  That  on  July  5,  1873,  said 
Hilton  conveyed  the  said  lands  by  deed  to  the  defendants,  in  which 
said  deed  the  plaintiff  did  not  join.  (4)  That  plaintiff  had  an  estate 
in  dower  in  the  lands  aforesaid,  which  she  prays  may  be  assigned, 
etc.,  and  for  general  relief. 
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To  the  complaint  in  this  case  a  general  demurrer  was  filed,  which 
was  sustained  by  the  district  court.  A  final  judgment  was  entered 
for  the  defendants,  and  the  plaintiff  appeals  to  this  court.  The  im- 
portant and  decisive  question  in  the  case  is,  '^was  dower  allowed  by 
the  law  of  this  territory  at  the  date  of  the  decease  of  plaintiff's  hus- 
band ?"  It  is  not  questioned  that  dower,  as  at  common  law,  was  given 
to  the  widow  in  this  territory,  and  remained  until  the  somewhat 
radical  legislation  of  1869.  Laws  Wash.  T.  318.  In  this  last- 
named  law  no  mention  is  made  whatever  of  dower,  much  less  is  there 
any  expression  which  in  terms  abolishes  it.  It  is  claimed,  however, 
that  it  abolishes  dower  by  implications.  Whether  this  be  so  or  not, 
at  the  next  following  session  of  the  legislature  (Act  November  29, 
1871,  by  section  23)  it  was  enacted  that  "neither  dower  nor  curtesy 
shall  hereafter  accrue."  That  is  to  say,  that  as  to  all  persons  living 
in  this  territory  at  that  date,  and  all  who  might  subsequently  reside 
therein,  dower  should  be  abolished.  Section  25,  Id.  The  plaintiff 
was  then  a  resident  of  the  territory.  She  had  then  no  vested  right 
of  dower. 

In  the  language  of  Judge  Coolet,  which  we  adopt  as  a  correct  defi- 
nition, she  had  "only  a  capacity  to  acquire  a  right."  It  could  there- 
fore be  abolished  by  legislative  enactment,  as  could  an  estate  in  ex- 
pectancy vested  in  an  ancestor.  1  Lead.  Gas.  Amer.  Law  Real  Prop. 
300.  We  are  of  opinion  that  it  was  abolished.  The  judgment  of  the 
court  below  in  sustaining  the  demurrer  is  affirmed. 

Turner  and  Hoyt,  JJ.,  concur. 
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QUFREMB  COURT  OF  CALIFORNIA. 

66  Cal;   243  ,^  _,  ,*,       ^  -^^  . 

Wilson  r.  Hastings.     (No.  8,797.) 
Filed  December  17, 1884. 

1.  Pbobatb  Salb  of  Rbal  Estate— Petition,  Rkquisitbs  to. 

The  petit iou,  in  a  probate  proceeding,  for  an  order  of  sale  of  real  estate, 
should  contain  **  a  description  of  all  the  real  estate  of  which  the  testator  or  in> 
testate  died  seized,  and  the  condition  and  value  of  the  respective  portions  and 
lots,''  in  order  to  give  the  court  jurisdiction  to  order  such  sale.  The  petition 
may  refer  to  tlie  inventorv  for  a  description  of  the  real  estate,  and  the  condi* 
tion  and  value  thereof,  and  the  petition  and  inventory  may  then  be  considered 
together.  But  reference  in  a  petition  (which  does  not  describe  the  property, 
its  condition,  or  value)  to  the  inventory,  without  stating  why  such  reference 
was  made,  will  not  incorporate  such  inventory  as  part  of  the  petition,  and  an 
order  of  sale  on  such  a  petition  is  invalid. 

2.  8amb— Intsntort,  Sttfficibnct  of. 

Where  an  inventory,  referred  to  as  part  of  a  petition  for  sale  of  real  estate, 
does  not  contain  a  sufficient  description  of  all  of  decedent's  real  property  to 
identify  it.  it  will  be  insufficient  as  a  basis  for  such  an  order  of  sale,  though  it 
correctly  describes  the  parcel  to  be  sold. 

3.  FoRBioN  Guardian— Power  to  Bind  Real  Estate  of  Ward. 

The  guardian  of  a  ward,  appointed  by  another  state,  has  no  authority  to  bind 
real  estate  of  his  ward,  in  this  state,  by  consenting  to  an  order  of  sale. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

0.  P.  Evans  and  i2.  B.  Wallace^  for  appellant. 

G.  F.  d  W.  H.  Sharp,  for  respondent. 

Mybick,  J.  Ejectment  to  recover  possession  of  an  undivided  one- 
tenth  part  of  a  tract  of  land  in  the  city  and  county  of  San  Francisco, 
being  part  of  the  "Market-street  Gore,"  situated  at  the  junction  of 
Market  and  Sacramento  streets.  Plaintiff's  chain  of  title  depends 
upon  the  validity  of  a  probate  sale  had  in  1855-57.  The  will  of  the 
testator,  James  D.  Galbrath,  (then  a  tenant  in  common  in  the  prem- 
ises,) was  admitted  to  probate,  and  letters  testamentary  ordered  to 
issue.  The  executor  filed  a  petition  for  the  sale  of  real  estate  to  pay 
debts  and  expenses.  The  petition  contained  no  description  of  real 
estate  or  statement  of  value,  except  that  the  total  value  of  all  the 
property  was  stated  at  $13,342.50.  The  petition,  however,  referred 
to  the  inventory  in  the  following  language :  ''Which  said  inventory 
and  appraisement  is  now  on  file  in  the  office  of  the  clerk  of  this 
court,  and  your  petitioner  begs  leave  to  refer  to  the  same  for  greater 
certainty."  It  has  been  held  in  Sttuirt  v.  Alien ^  16  Gal.  473,  and 
other  cases  following  that  case,  that  the  petition  may  refer  to  the  in- 
ventory, and  both  may  be  considered  together.  In  the  case  of  Stuart 
V.  AlUn  the  reference  in  the  petition  to  the  inventory  was,  in  terms, 
for  a  description  of  the  real  estate,  and  the  condition  and  value  thereof, 
and  for  those  nurposes  the  inventory  was  made  a  part  of  the  peti- 
tion. 
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Section  155  of  the  act  to  regulate  the  settlement  of  the  estates  of 
deceased  persons,  (Wood,  Dig.  406,)  in  force  when  these  proceed* 
ings  were  had,  required  that  the  petition  contain  "a  description  of 
all  the  real  estate  of  which  the  testator  or  intestate  died  seized,  and 
the  condition  and  value  of  the  respective  portions  and  lots,"  etc 
Taking  the  petition  and  inventory  together,  for  the  purpose  of  ascer* 
taining  if  the  statute  was  complied  with,  we  find  that  the  inventory^ 
under  the  head  of  "Eeal  Estate,"  contained  the  following: 
The  undivided  one-half  part  of  the  fifty  vara  known  on  the  official 

map  of  the  city  of  San  Francisco  as  number  seven  hundred  and 

eighty-six,  --.-..  •  0  50O 

The  undivided  one-third  part  of  a  tract  of  land  situate  at  the  junction 

of  Market  and  Sacramento  streets,  commonly  called  the  "Gore,"  -  500 
The  undivided  one-half  part  of ,  situate  at  the  south-east  comer 

Jackson  and  Front  streets,  the  title  to  which  is  in  dispute,  -  Nothing: 

NAPA  COUNTY, 

The  undivided  one-half  part  of  one  league  of  land  on  Clear  lake,  50O 

SONOMA  AND  MAllIN  COUNTIES. 

The  undivided  one-half  part  of  a  farm  and  vineyard  at  Sonoma,  con- 
taining 833  acres,  more  or  less,  -  -  6,000 

The  undivided  one-sixth  part  of  ranch  in  Sonoma  and  Marin  counties, 
*'Balzas  de  Tomales,"  containing  six  leagues,  more  or  less,  -  3,500' 

Of  the  foregoing,  the  first,  second,  and  sixth  are  doubtless  sufficient; 
the  third  may  be,  but  it  is  doubtful;  the  fourth  and  fifth  are  no  de» 
scriptions.  There  are  many  leagues  of  land  on  Clear  lake.  Which 
one  was  meant?  There  may  have  been  many  farms  and  vineyards 
at  Sonoma  containing  833  acres,  more  or  less.  Which  one  was  in* 
tended  to  be  designated?  An  object  of  the  statute  requiring  the  pe- 
tition (or  inventory,  if  referred  to)  to  give  a  description  of  the  real 
estate,  was  that  the  real  estate  of  the  deceased  might  be  presented 
to  the  judge  for  his  consideration  in  determining  as  to  the  necessity 
for  a  sale.  If  there  be  no  description  presented  he  cannot  deter*^ 
mine,  for  there  is  nothing  for  him  to  act  upon.  The  land  in  contro- 
versy in  this  action  is  the  second  described  parcel,  but  the  fact  that 
one  parcel  is  well  described  does  not  cure  defects  as  to  others ;  for 
the  statute  required  that  aU  the  real  estate  of  the  deceased  should  be- 
described.  Of  course,  we  are  not  referring  to  an  entire  omission  from 
the  inventory  and  petition  of  some  parcel  of  real  estate  to  which  the 
deceased  had  title;  we  are  referring  to  a  case  where  the  executor  had 
inventoried  parcels,  and  referred  to  the  inventory.  In  the  case  be* 
fore  us  the  reference  in  the  petition  to  the  inventory  was,  in  the  Ian* 
guage  of  the  petition,  "for  greater  certainty,"  without  stating  for  what 
the  reference  was  made, — whether  for  description  or  value  or  con- 
dition. We  think  this  reference  was  insufficient  to  incorporate  the 
inventory  as  a  part  of  the  petition  as  to  description  or  value  or  con- 
dition. As  above  stated,  in  Stuart  v.  Allen  the  reference  was,  in 
terms,  for  description,  and  for  condition  and  value ;  therefore  that 
case  is  not  authority  in  this  case. 
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The  wisdom  of  the  legislature  in  making  the  requirements  con- 
tained in  section  166,  Mupra,  is  apparent  from  the  facts  of  this  case ; 
for  it  appears  that  the  outstanding  debts  and  charges  were  $4,733.41 , 
and  personal  property  undisposed  of»  of  the  value  of  $2,400,  leaving 
$2,333.41  to  be  provided  for;  and  to  pay  this  sum  real  property  in 
six  parcels,  of  the  aggregate  value  of  $11,000,  was  asked  and  ordered 
to  be  sold,  when  it  appeared  on  the  face  of  the  papers  that  a  sale 
of  either  one  of  two  of  the  parcels,  at  the  stated  value,  would  have 
been  more  than  sufficient.  It  has  been  repeatedly  held  by  this  court 
that  the  petition  must  be  substantially  as  required  by  the  statute  in 
order  to  give  the  court  jurisdiction  to  order  a  sale;  and  in  the  light 
of  these  decisions,  and  according  to  our  own  view  of  the  intent  of 
the  legislature,  we  are  of  opinion  that  the  petition  in  this  case  was 
insufficient  to  give  the  probate  court  jurisdiction  to  order  a  sale  of  the 
property. 

In  regard  to  the  statement  of  the  defendant,  Hastings,  while  being 
examined  as  a  witness,  regarding  the  claim  of  title  of  plaintiff,  we 
think  it  too  indefinite  to  be  the  basis  of  a  judgment  as  to  title ;  in  no 
sense  can  it  be  considered  as  an  estoppel.  The  paper  admitted  in 
evidence,  by  which  Samuel  Woods,  as  guardian  of  the  minor  devisees, 
appointed  and  resident  in  Mississippi,  assumed  to  consent  to  the  pro- 
bate sale  on  behalf  of  his  wife  and  the  minor  children,  devisees,  was 
of  no  value  in  this  case;  at  least,  so  far  as  the  minors  were  concerned. 
If  he  was  their  guardian,  he  was  such  in  Mississippi,  his  and  their 
place  of  residence, — ^not  here;  and  such  guardianship  would  give  him 
no  authority  to  bind  their  real  estate  here.  Such  consent  was  insuf- 
ficient to  give  the  court  jurisdiction  to  make  the  order  of  sale.  Judg- 
ment and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     Shabpstein,  J.;  Thobnton,  J. 


M  Cal.  340 

In  re  Estate  of  Eose,  Deceased.     (No.  9,818.) 

Filed  December  17.  1884. 

Guardian— Removal,  whsn  Ordered— Notice. 

When  a  guardian  becomes  incapable  of  discharging  his  trust,  or  unsuitable 
therefor,  or  has  wasted  or  mismanaged  the  estate,  or  failed  for  SO  days  to  ren- 
der an  account  or  malce  a  return,  the  court  may,  upon  notice  to  the  guardian, 
remove  him,  (Code  Civil  Proc.  §  1801 ;)  but  where  the  court,  upon  a  petition 
presenting  no  such  fact  of  incapacity  or  mismanagement,  and  without  notice 
or  evidence  of  his  management  of  the  estate,  revokes  his  letters,  such  revoca- 
tion is  erroneous. 

Department  2.     Appeal  from  the  superior  court  of  Kern  county. 

Stetson  d  Houghton^  for  appellant. 

c7.  W.  Freeman,  for  respondent. 

Myrick,  J.  On  the  third  of  December,  1881,  on  petition  and  due 
notice,  W.  B.  Rose  was  appointed  guardian  of  the  persons  and  estates 
of  said  minors,  and  letters  were  duly  issued.     On  the  twenty-fifth  of 
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February,  1S82,  a  petition  was  filed  for  the  revocation  of  the  letters. 
This  petition  had  reference  to  the  care  and  attention  bestowed  by  the 
gaardian  on  the  persons  of  his  wards,  and  contained  no  averment  of 
any  fact  in  regard  to  the  estate  of  either  of  them.  A.n  answer  was 
filed,  denying  the  allegations  of  the  petition.  The  issues  were  tried 
March  8,  1882,  (the  testimony  being  in  reference  to  the  persons  of 
the  children,)  and  the  court  revoked  the  letters  of  guardianship  as  to 
the  persons,  and  to  the  order  added  the  following :  "As  to  the  guard- 
ianship of  the  estate,  the  court  will  take  the  point  under  consideration. 
The  children,  for  the  present,  can  stay  where  they  are."  On  the 
fourteenth  of  July,  1883,  without  further  hearing  being  had,  and  with- 
out notice  to  the  guardian  or  his  attorney,  the  court  made  an  order 
revoking  the  letters  of  guardianship  of  the  estates  of  the  wards.  From 
this  order  the  appeal  is  taken.  Section  1801,  Code  Civil  Proc,  pro- 
vides that  when  a  guardian  becomes  incapable  of  discharging  his 
trust,  or  unsuitable  therefor,  or  has  wasted  or  mismanaged  the  estate, 
or  failed  for  30  days  to  render  an  account  or  make  a  return,  the  court 
may,  upon  such  notice  to  the  guardian  as  the  court  may  require,  re- 
move him.  In  this  case,  the  petition  presented  no  fact  showing  that 
the  guardian  had  become  incapable  of  discharging  his  trust  concern- 
ing the  estate  of  his  wards,  or  unsuitable  therefor,  or  that  he  had 
wasted  or  mismanaged  the  same,  or  had  failed  to  render  an  account 
or  make  a  return.  The  guardian  was  not  called  upon  to  respond  to 
any  charge  of  dereliction  in  regard  to  either  of  these  matters;  had  not 
been  heard  thereon;  had  received  no  notice  that  any  such  charge  was 
made  against  him.  Yet  the  court,  without  allegations,  notice,  or  evi- 
dence in  regard  to  his  management  of  the  estate,  made  an  order  re- 
voking the  letters.  A  bare  statement  of  the  case  shows  the  error. 
The  order  of  July  14,  1883,  is  reversed. 

We  concur:     Morbison,  C.  J.;  Ross,  J. 

M  Cal.  241 

In  re  Estate  of  Rose,  Deceased.     (No.  9,489.) 

Filed  December  17, 1884.  , 

1.  GUATIDTAN  AKD  WaRD — REVOCATION  OP  LETTERS— NOTICE. 

The  revocation  hy  a  court  of  letters  of  guardiansnip,  without  notice  to  the 
guardian,  or  an  opportunity  to  him  to  be  heard,  is  erroneous. 

2.  S  lAiB— Account— Guardian's  Right  to  Hrarino. 

Any  person  interested  in  the  estate  of  a  deceased  person  may  appear  and  file 
his  exceptions  in  writing  to  the  account  of  the  administrator.  The  guardian 
of  tlie  estate  of  minor  heirs,  as  such  guardian,  is  a  person  interested  in  the 
estate  and  entitled  to  be  heard;  and  an  attorney  appointed  to  represent  the 
minors  cannot  take  from  such  guardian  said  right  to  a  hearing. 

3.  Same — Appeal. 

Such  a  guardian  is  entitled  to  a  hearing  though  he  did  not  file  his  objections 
to  the  account  until  after  a  decision  on  an  appeal  from  the  lower  court,  revers- 
ing its  judgment,  and  returning  the  cause  to  such  court  for  further  proceedings. 

Department  2.     Appeal  from  the  superior  court  of  Eem  county. 
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Stetson  d  Houghton  and  R.  E.  Arick,  for  appellant. 

J.  W.  Freeman,  for  respondent. 

Mybige,  J.  Proceedings  on  settlement  of  an  account  of  the  ad- 
ministrator. W.  B.  Bose  had  been  appointed  guardian  of  the  per- 
sons and  estates  of  the  three  minor  children  of  deceased.  When  the 
account  came  on  for  settlement,  after  the  decision  of  this  court  on  a 
former  appeal,  the  guardian  filed  exceptions  to  items  of  the  account, 
and  asked  to  be  heard  in  contesting  them.  The  court  refused  to  hear 
him,  holding  that  he  had  no  standing.  This  holding  was  had  on  the 
proposition  that  the  I'^tters  of  guardianship  had  been  revoked,  and 
the  court  had  appointed  an  attorney  to  represent  the  minors.  An 
order  had  been  made,  after  petition  and  hearing,  revoking  the  letters 
of  guardianship  as  to  the  persons;  as  to  the  estate,  no  petition  for  re- 
vocation had  been  filed,  no  notice  given,  and  no  hearing  had,  but  the 
court  made  an  order  revoking  the  letters  as  to  the  estates.  In  re  Rose, 
ante,  219,  opinion  this  day  filed,  we  have  held  this  to  be  error.  The 
court  had  no  power  to  revoke  the  letters  under  such  circumstances. 
Section  1801,  Code  Civil  Proc.  The  court  made  an  order  appointing 
an  attorney  to  represent  the  minors.  An  attorney  so  appointed  can- 
not take  from  a  guardian  the  right  to  be  heard.  In  this  case  there 
was  a  guardian  of  the  estate  of  the  minors,  (general  guardian  for  that 
purpose,  as  distinguished  from  guardian  ad  litem,)  and  such  guardian 
was  present,  asking  to  be  heard.  Any  person  interested  in  the  es- 
tate may  appear  and  file  his  exceptions  in  writing  to  the  account, 
and  contest  the  same.  Section  1635,  Id.  The  guardian  of  the  es- 
tate of  the  minors  was  interested  as  such  guardian.  W.  B.  Bose  was 
also  interested,  in  that  he  held  two  claims  for  costs  on  prior  appeals. 

The  respondent  makes  the  point  that  the  contestant  should  not  be 
heard  because  his  objections  to  the  account  were  not  filed  nntil  after 
the  decision  of  this  court  on  a  former  appeal.  There  is  nothing  in 
the  point.  After  this  court  reversed  the  former  order,  there  was  no 
settlement,  because  the  reversal  set  aside  that  which  had  been  sup- 
posed to  be  a  settlement,  and  the  matter  stood  in  the  court  below  for 
further  proceedings;  and  under  section  1635,  Code  Civil  Proc,  any 
person  interested  might  appear  and  file  his  exceptions.  Order  re- 
versedy  and  cause  remanded  for  further  proceedings. 

We  concur :    Boss,  J. ;  Morrison,  C.  J. 
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M  Cal.  282 

Ex  parte  Finlet.     (No,  20,037.) 
Filed  December  19, 1884. 

1.  FOROKBT— IJTTERmG  FoRGED  WrITINQ— InTBNT. 

One  who,  with  intent  to  defraud,  utters  a  writing  (such  as  may  be  the  sub- 
ject of  a  forgery)  not  genuine,  but  purporting  to  be  genuine,  even  though 
there  was  no  intent  to  defraud  when  the  writing  was  labricatcd,  is  guilty  of 
the  offense  of  uttering  a  forged  writing. 

2.  Same — Inpohmation— Sufficiency  of  Aybrmevts. 

In  a  criminal  prosecution  for  uttering  a  forged  decree  of  divorce,  it  need  not 
be  averred  in  the  information  that  the  parties  to  the  divorce  were  married. 
The  information  sufficiently  charges  the  crime  when  it  shows  that  such  forged 
writing  may  have  been  used  to  consummate  a  fraud. 

Department  1.     Petition  for  discharge  on  habea$  corpus. 

C.  B.  Darwin,  for  petitioner. 

J.  D.  Sullivan,  for  respondent. 

By  ths  Goubt.  It  is  contended  by  petitioner  that  the  information 
charges  no  crime,  because  it  avers  no  intent  to  defraud  in  the  making 
of  the  writing  alleged  to  be  forged.  But,  if  this  omission  be  con- 
ceded, the  instrument  set  out  in  the  information  is  alleged  to  be  a 
forged  one,  and  petitioner  is  charged  with  uttering  it»  knowing  it  to  be 
forged,  and  with  the  intent  to  defraud  George  Wager.  If  the  feloni- 
ous intent  was  formed  after  the  writing  and  seal  were  simulated,  the 
offense  of  uttering  it  was  complete  if  the  intent  existed  when  it  was 
uttered.  The  suggestion  is  that  it  is  no  offense  to  utter  or  pass  a 
writing  not  forged,  and  that  a  writing  is  not  to  be  treated  as  forged, 
in  the  technical  sense,  unless  the  information  avers  that  it  was  made 
with  intent  to  defraud.  We  think,  however,  the  statute  (Penal  Code, 
470)  provides  for  the  case  of  one  who  shall  utter  (with  intent  to  de- 
fraud) a  writing — such  as  can  be  the  subject  of  forgery — ^not  genuine, 
but  purporting  to  be  genuine,  even  though  there  was  no  intent  to  de- 
fraud when  the  writing  was  fabricated. 

It  is  further  contended  that  a  copy  of  a  judgment,  certified  by  the 
clerk  and  tested  by  the  seal  of  the  court,  is  not  a  fotgeable  thing.  The 
writing  recited  in  the  information  purports  to  be  in  the  hand  of  the 
clerk  and  to  have  attached  to  it  the  seal  of  the  court.  The  charge  is 
of  a  forgery  of  the  seal  and  handwriting  of  others,  and  the  uttering 
is  of  a  thing  which  may  be  forged.  It  is  said,  moreover,  that  even 
if  a  certified  copy  of  a  decree  of  divorce,  with  court  seal  attached,  is 
a  thing  capable  of  being  forged,  it  is  not  a  thing  which  can  be  as- 
sumed to  have  been  forged  or  uttered  with  fraudulent  intent,  since  no 
fraud  can  result  from  the  passing  or  transfer  of  it,  unless  there  exist, 
independent  of  the  forged  writing,  a  fact  which  must  be  alleged  and 
proved,  to-wit,  the  fact  that  the  persons  declared  by  the  decree  to 
be  divorced  were  ever  married.  It  is  claimed  the  case  is  one  of  a 
class  in  which  it  is  necessary  to  allege  the  fact  which  alone  shows 
that  a  fraud  could  have  been  committed  by  the  uttering  of  the  alleged 
forged  writing;  that  there  is  no  inherent  quality  in  a  copy  of  a  de- 
cree of  divorce  which  makes  it  a  fraud  to  utter  a  forgery  of  it. 
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In  People  v.  'Tomlinson,  35  Cal.  508,  relied  on  by  the  petitioner, 
the  contract  set  oat  in  the  indictment  was  void,  no  consideration  be* 
ing  expressed  and  no  mntnality  appearing.  The  court  declared  the 
rule  to  be  well  settled  that  no  case  is  made  if  the  indictment  merely 
sets  out  an  instrument,  a  nullity  on  its  face,  without  any  averment 
that  it  can  be  made  to  act  injuriously  or  fraudulently,  by  reason  of 
matter  aliunde.  The  court  said  the  cases  cited  established  the  doc* 
trine  "that,  to  constitute  forgery,  the  forged  instrument  must  be  one 
which,  if  genuine,  may  injure  another*"  *'The  indictment  must  show 
that  the  instrument  in  question  can  be  made  available  in  law  to  work 
the  intended  fraud  or  injury."  Id.  This  language,  read  with  the 
context,  is  not  to  the  effect  that  there  must  be  an  averment  of  extrin- 
sic facts,  if  the  instrument  recited  shows  on  its  face  that  it  might  be 
the  means  of  fraud.  The  doctrine  which  meets  our  approval  is  laid 
down  in  Com.  v.  Hinds,  101  Mass.  211 :  "If  ihe  fraudulent  character 
of  the  forged  instrument  is  not  manifest  on  its  face,  this  deficiency 
should  be  supplied  by  such  averments  as  to  extrinsic  matter  as  would 
enable  the  court  judicially  to  see  that  it  has  such  a  tendency."  The 
rule  does  not  require  that  the  indictment  or  information  shall  contain 
an  express  allegation  of  the  existence  of  every  fact,  the  existence  of 
which  is  assumed  in  the  forged  writing.  It  is  enough  if  tho  writing 
is  one  which,  if  genuine,  "might  apparently  be  of  legal  efficacy."  2 
Bish.  Crim.  Law,  §  573.  Where  the  writing  is  declarative  of  pecuni* 
ary  liability  the  act  may  be  forgery,  though  the  person  purporting  to 
become  liable  is  a  mere  fictitious  name.     Id.,  and  cases  cited. 

In  the  case  at  bar  it  is  not  necessary  to  hold  that  the  recitals  in  a 
decree  of  divorce  set  out  in  the  information  are  the  equivalent  of  an 
express  averment  that  the  parties  to  the  divorce  were  married.  We 
hold  that  the  marriage  need  not  be  averred.  They  may  have  been 
married,  and  on  its  face  the  writing  shows  that  it  may  have  been 
used  to  consummate  a  fraud.     The  petitioner  is  remanded. 


M  Cal.  M7 

Tell  and  Wife  v.  Gibson.     (No.  9,553.) 
Filed  December  19, 188i. 

1.  Hdsband  and  Wife— Personal  Injubies  to  Wife— Joinder  op  Causks  op 

Action. 

A  cause  of  action  for  personal  inluries  to  the  wife,  a  cause  of  action  for  the 
the  loss  of  services  of  the  wife  resulting  to  the  husband  from  the  injuries,  and 
a  cause  of  notion  for  moneys  expended  for  medical  attendance  and  nursing, 
cannot  be  joined  in  one  suit  by  the  husband  and  wife ;  the  former  being  a  right 
of  action  on  the  part  of  the  wife,  for  which  they  both  must  sue,  and  the  others 
being  consequential  injuries  to  the  husband,  for  which  he  alone  can  sue. 

2.  Same— Measure  of  Damages — Instructions. 

In  an  action  by  the  husband  and  wife,  the  overruling  of  a  demurrer  to  the 
complaint  on  the  ground  of  such  misjoinder  is  not  error  without  injury,  though 
the  husband  abandon  any  right  to  compensation,  if  there  was  evidence  as  to 
his  iosd,  and  the  jury  was  not  instructed  to  disregard  such  evidence  in  fixing 
damages. 
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Department  1.  Appeal  from  the  superior  court  of  Lob  Angeles 
county, 

Horace  BeU  and  H.  K.  0.  S.  Mulveney,  for  appellant. 

Smith,  Brown  dt  Hutton,  for  respondents. 

MgKee,  J.  This  Tfas  an  action  by  husband  and  wife  to  recover 
damages  for  personal  injuries  to  the  wife,  caused  by  her  falling 
through  an  open  hatchway  into  the  cellar  of  a  store  occupied  by  the 
defendant.  It  is  alleged  in  the  complaint  that  the  wife  was  thereby 
permanently  injured,  and,  in  consequence  of  the  injury,  "was  con- 
fined to  her  bed  for  thirty  days,  and  was  compelled  to  expend  $200 
for  medical  attendance,  and  for  care  and  nursing,  during  said  time, 
and  is  now,  in  great  part,  deprived  of  her  own  services  in  and  about 
her  work,  and  permanently  disabled  to  perform  the  same."  For 
those  elements  of  damage,  and  "the  great  mental  and  physical  pain 
she  has  suffered  in  consequence  of  the  injuries,"  the  husband  and 
wife  demanded  judgment  in  the  sum  of  $5,000.  There  was  a  de* 
murrer  to  the  complaint  upon  several  grounds,  the  chief  of  which  was 
that  several  causes  of  action,  viz.,  a  cause  of  action  for  the  personal 
injuries  to  the  wife,  a  cause  of  action  for  the  loss  of  the  services  of 
the  wife  resulting  from  the  injuries,  and  a  cause  of  action  for  moneys 
expended  for  medical  attention  and  nursing,  were  improperly  joined 
without  being  separately  stated.  The  demurrer  was  overruled,  and 
the  defendant  filed  an  answer  containing  specific  denials  of  the  alle- 
gations of  the  complaint,  and  setting  up  contributory  negligence  of 
the  wife. 

The  demurrer  ought  to  have  been  sustained.  It  is  a  well-settled 
rule  of  law  that  if  a  wife  be  injured  in  person  or  property  she  cannot 
sue  for  redress  without  her  husband's  concurrence,  and  in  his  name 
as  well  as  her  own.  That  was  the  rule  of  the  common  law,  and  is 
the  rule  of  the  Code  of  Civil  Procedure.  The  exceptions  to  the  rule 
under  the  Code  are:  (1)  When  the  action  concerns  her  separate 
property,  or  her  right  or  claim  to  the  homestead  property.  (2)  When 
the  action  is  between  herself  and  husband.  (3)  When  she  is  living 
separate  and  apart  from  her  husband  because  of  desertion  by  him,  or 
in  consequence  of  an  agreement  in  writing  executed  by  both. 

In  such  cases  the  wife  may  sue  alone ;  but  for  a  personal  injury  to 
the  wife  suit  must  be  brought  in  the  name  of  the  husband  and  wife. 
Yet  the  wrongful  act  which  caused  the  injury  to  her  may  involve  two 
distinct  wrongs,  for  which  the  law  gives  two  distinct  causes  of  action : 
one  to  the  wife  to  recover  damages  for  the  injury  to  her ;  another  to 
the  husband  to  recover  damages  for  the  consequential  injury  to  him 
caused  by  the  loss  of  the  services  of  his  wife  and  the  expenses  in- 
curred by  her  injuries.  For  the  consequential  injuries  to  himself,  the 
husband  may  sue  alone;  for  the  direct  injury  to  the  wife,  husband 
and  wife  must  sue;  and  the  two  causes  of  action  cannot  be  joined  in 
one  suit.  That  is  permissible  in  the  English  courts  under  the  com- 
mon-law procedure  act  of  1852;  and  by  the  provisions  of  that  act  of 
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procednre,  where  separate  actions  are  pending  upon  such  distinct 
causes  of  action,  the  court  is  authorized  to  consolidate  them  and  tr^f 
them,  in  its  discretion,  together  or  separately,  in  oue  case.  Add. 
Torts,  952.  But  in  our  Code  of  Civil  Procedure  there  is  no  such  pro- 
vision ;  therefore,  in  the  language  of  the  supreme  court  of  Pennsyl- 
vania : 

** As  this  suit  was  brought  for  the  use  of  the  wife,  it  is  manifest  no  recov- 
ery can  be  had  for  any  loss  the  husband  may  have  sustained,  and  for  which 
he  alone  could  bring  suit.  It  is  equally  dear  that  the  husband  is  entitled  to 
the  earnings  of  his  wife,  and  is  liable  for  her  support  and  maintenance.  If 
by  reason  of  the  accident  the  earning  power  of  the  wife  was  diminished,  the 
loss,  in  a  legal  sense,  is  the  loss  of  the  husband.  If  physicians'  bills,  medi- 
cines, and  expenses  of  nursing  were  incurred,  the  husband  would  be  liable 
for  their  payment."  King  v.  Thompson^  87  Pa.  St.  865.  See,  also,  Reynolds 
V.  Robinson,  64  N.  T.  589;  Mmselman  v.  Qallighei\  92  Iowa,  383;  Prescott 
V.  Brown,  23  Me.  305;  Filer  v.  New  York  Cent.  E.  Co.  49  N.  Y.  47;  Matthew 
V.  Central  Fac.  R.  Co.  63  CaJ.  450. 

But  it  is  urged  that  the  error  in  overruling  the  demurrer  was  error 
without  injury,  because  at  the  trial  plaintiffs  offered  no  evidence  of 
the  loss  of  services  of  the  wife,  or  of  expenses  incurred  for  medical 
attendance  and  nursing,  and  therefore  the  jury  could  not  have  con- 
sidered the  elements  of  damage  to  the  husband  in  rendering  their  ver- 
dict. But  it  is  apparent  from  the  record  that  the  error  runs  through 
the  proceedings  in  the  case,  for  the  issues  made  by  the  pleadings  in- 
volved the  general  and  special  damages  specified  in  the  complaint, 
and  for  which  judgment  was  demanded.  On  the  trial  of  these  issues 
the  wife  testified  as  a  witness  in  behalf  of  herself  and  husband,  and 
the  husband  in  behalf  of  himself  and  wife;  and  in  the  course  of  the 
examination  of  the  wife,  after  she  had  given  testimony  as  to  the  nat- 
ure and  extent  of  her  injuries,  the  number  of  doctors  that  attended 
on  her,  and  her  inability  to  render  services  in  the  performance  of  her 
household  duties,  to  the  latter  part  of  which  objection  was  taken, 
which  was  overruled,  and  defendant  excepted,  she  was  asked  by  her 
counsel  this  question : 

'^  Question  hy  Plaintiffs.  What  would  you  estimate,  counting  the  pain  that 
you  have  suffered,  and  the  pain  and  inconvenience  that  you  now  suffer,  and 
your  inability  to  take  care  of  yourself  and  do  your  work — what  would  you 
consider  a  fair  compensation  in  money  damages?  To  this  question  defend- 
ant objected  on  the  ground  that  it  is  irrelevant,  immaterial,  and  incompe- 
tent," etc. 

But  the  objection  being  overruled  against  the  exception  of  the  de- 
fendant, she  answered,  '*Five  thousand  dollars."  This  was  the  exact 
sum  demanded  in  the  complaint  for  the  injuries  to  the  wife,  for  the 
loss  of  her  services,  and  for  the  medical  attention,  care,  and  nursing 
consequent  upon  her  injuries.  It  is  true  that  afterwards,  in  the 
course  of  the  examination  in  chief  of  the  husband,  upon  an  objection 
taken  by  defendant  to  a  portion  of  his  testimony  as  to  the  working 
v.5p,no.3 — 15 
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power  of  the  wife,  the  following  occurred  between  court  and  plaintififs' 
counsel : 

'* Counsel,  We  don't  charge  anything  on  account  of  the  loss  to  plaintiff* 
Wm.  Tell.  T?ie  Court,  The  question  of  the  husband's  payments  or  oompen- 
sation  is,  I  believe,  abandoned?  Counsel,  Yes,  sir.  Of  course,  those  parts 
of  our  complaint  on  which  we  are  not  permitted  to  give  testimony  are  un- 
derstood to  be  stricken  out.    TTie  Court.  Well,  no;  they  are  not  in  the  case." 

Yet  the  court,  over  the  objection  of  the  defendant,  admitted  the  tes- 
timony. Besides,  one  of  the  doctors,  who  had  rendered  professional 
services  to  the  wife  for  the  injury,  was  asked,  against  the  exception 
of  the  defendant,  this  question : 

*'Qv>e8tion  by  Plaintiffs.  From  the  character  of  the  injury,  doctor,  and  for  a 
person  in  Mrs.  TelPs  position  in  life,  where  she  has  to  wait  upon  herself, — 
doing  her  own  work, — what  would  you  consider  as  compensation  for  such  an 
injury,  if  you  could  state  it?" 

In  answer  to  which  he  testified : 

''I  don't  know  that  I  can  state  it, — the  exact  amount  in  dollars  and  cents; 
to  my  own  person  I  should  put  it  at  a  great  many  thousands  of  dollars;  to 
others,  at  hundreds.  I  should  think  that  the  damage  would  be  estimated  ac- 
cording to  the  amount  of  work  and  exertion  a  person  would  have  to  make  to 
support  themselves  and  family." 

Manifestly,  all  these  questions  and  answers  were  predicted,  in  part 
at  least,  upon  the  loss  of  the  services  of  the  wife.  There  was,  there- 
fore, evidence  before  the  jury  as  to  the  elements  of  damage  for  the 
injury  consequential  to  the  husband;  and,  as  the  case  was  presented 
to  the  jury  without  any  instructions  to  them  to  disregard  such  evi- 
dence, it  cannot  be  said  that  the  defendant's  rights  were  not  preju- 
diced by  the  overruling  of  the  demurrer  to  the  complaint,  or  of  the 
objections  taken  to  the  questions  asked  of  the  witness;  nor  can  it  be 
said  that  the  jury  did  not  take  into  consideration  damages  for  medi- 
cal services  to  the  wife,  or  for  loss  of  the  wife's  services,  in  making 
up  their  verdict.  Judgment  and  order  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur :     MoKinstry,  J. ;  Eoss,  J. 

66  Cal.  259 

Bbibwalteb  v.  Falomabes  and  others.     (No.  9,716.)] 
Filed  December  19, 1884. 

1.  AppEATi — Conflicting  Evidence— Findings. 

Where  there  is  a  substantial  conflict  in  the  evidence,  the  appellate  court  will 
not  interfere  with  the  finding  of  the  lower  court. 

2.  Certain  Findings  Reviewed,  and  held  sustained  by  the  evidence. 

3.  Evidence  not  Tending  to  Pkove  the  Facts  in  Isscje,  held  irrelevant  and  in- 

admissible. 

4.  Testimony  of  Witness— Judicial  Discretion. 

There  is  no  abuse  of  discretion  by  a  trial  court,  in  refusing  to  allow  a  wit- 
ness to  be  recalled  after  the  cause  ha"s  been  continued  for  argument. 

5.  Evidence  Stated  in  Affidavits  to  bb  Newly  Disco vehbd,  held  cumulative, 

and  not  ground  for  a  reversal. 
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Department  2.  Appeal  from  the  superior  eourt  of  Lob  Angeles 
county. 

Glassell,  Smith  d  Patton,  for  appellant. 

F,  H.  Howard  and  J.  B.  Scott,  for  respondent. 

McEiNSTBY,  J.  The  plaintiff  in  his  complaint  alleges  that  the  deed 
from  Francisco  Falomares  to  Trinidad  Yorba,  dated  July  24,  1879, 
purporting  to  convey  all  his  right,  title,  and  interest  in  San  Jose 
rancho,  for  the  expressed  consideration  of  $6,000,  although  absolute 
on  its  face,  conveyed  no  beneficial  interest  to  the  said  Yorba,  but  the 
conveyance  was  to  him  in  trust  for  said  Francisco  Falomares,  and 
was  made  without  consideration,  and  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  said  Falomares,  and  espe- 
cially the  plaintiff  herein. 

The  court  below  found : 

"The  deed  of  conveyance  from  the  said  Francisco  Falomares  to  said  Trin- 
idad Yorba,  mentioned  in  the  complaint,  conveyed  to  the  said  Trinidad  Yorba 
the  whole  beneficial  interest  in  aU  the  property  therein  purported  to  be  con- 
veyed; and  said  deed  was  not  made,  nor  was  said  property,  or  any  part  thereof, 
or  interest  therein,  conveyed  to  said  Trinidad  Yorba  in  trust  for  said  Fran- 
cisco Falomares;  and  said  deed  was  not  made  without  consideration,  or  for 
the  purpose  or  with  the  intent  of  hindering,  delaying,  or  defrauding  the  cred- 
itor or  creditors,  or  any  creditor  of  the  said  Francisco  Falomares,  or  the  plain- 
tiff, or  any  other  person ;  but  said  deed  was  made  in  good  faith ,  and  for  a  valu- 
able and  adequate  consideration,  moving  at  the  time  of  its  execution  from 
the  said  Trinidad  Yorba  to  the  said  Francisco  Falomares." 

There  was  a  substantial  conflict  in  the  evidence  bearing  on  the 
issue  passed  upon  in  the  foregoing  finding,  and  under  the  established 
rule  here  we  cannot  interfere  with  the  finding.    The  court  also  found  : 

''The  said  deed  of  conveyance  was  not  made  as  security;  and  there  was  no 
understanding  at  any  time  between  the  said  Francisco  Falomares  and  the 
said  Trinidad  Yorba  that  the  property  purported  to  be  conveyed  in  said  deed, 
or  any  part  thereof,  or  interest  therein,  should  be  held  by  the  said  Yorba  in 
trust  for  the  said  Francisco  Falomares  in  any  event;  and  there  was  no  under- 
standing between  the  said  Yorba  and  the  said  Francisco,  at  any  time,  that 
the  property  purported  to  be  conveyed  in  said  deed  should  be  reconveyed  to 
said  Francisco  Falomares,  or  to  any  other  person,  or  that  there  should  be  a 
reconveyance  or  a  resale  of  said  property,  or  any  part  thereof,  or  any  interest 
therein,  to  the  said  Francisco,  or  any  other  person;  but  the  understanding 
between  the  parties  to  said  deed,  at  the  time  of  its  execution,  was  that  it 
should  convey  to  the  said  Trinidad  Yorba  all  the  property  therein  pui^orted 
to  be  conveyed,  and  that  said  Francisco  Falomares  should  not  retain  any 
beneficial  or  other  interest  in  said  property  or  any  part  thereof." 

There  was  sufficient  evidence  to  sustain  the  finding.  The  court 
then  proceeded  to  find  that  the  other  deeds  mentioned  in  the  com- 
plaint were  not  made  by  Yorba  by  the  direction  of  Francisco  Falo- 
mares, and  that  the  judgment  in  favor  of  plaintiff,  and  described  in 
the  complaint,  never  became  a  lien  on  the  lands  conveyed  by  Fran- 
cisco Falomares  to  Yorba.  The  judgment  in  favor  of  plaintiff  and 
against  the  said  Francisco  is  alleged  in  the  complaint  to  have  been 
rendered  October  28,  1879,  more  than  three  months  after  the  deed 
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to  Torba.  The  findings  above  recited  dispose  of  the  ease,  and  make 
it  our  duty  to  affirm  the  judgment  and  order,  unless  errors  occurred 
at  the  trial,  or  a  new  trial  ought  to  have  been  granted  on  the  ground 
of  newly-discovered  evidence. 

It  is  contended  by  appellant  that  the  court  erred  in  refusing  to 
allow  him  to  prove  that  the  defendant  Lugarda,  after  her  husband's 
death,  paid  off  all  of  his  debts  except  that  of  the  plaintiff.  There 
was  no  offer  to  prove  that  this  was  done  in  pursuance  of  an  acknowl- 
edgment of  an  obligation  to  pay  them.  The  mere  fact  that  she  paid 
such  debts  would  not  tend  to  establish  an  obligation  on  the  part  of 
the  said  defendant  to  pay  a  debt  due  from  her  deceased  husband  to 
the  plaintiff.  The  court  did  not  err  in  refusing  to  permit  plaintiff  to 
introduce  declarations  of  Francisco,  made  after  the  assignment  to 
Yorba  of  his  interest  in  cattle  held  in  partnership  with  Hutchinson, 
to  the  effect  that  the  assignment  was  made  to  avoid  payment  of 
plaintiff's  debt.  Such  declarations  would  not  tend  to  prove  the  in- 
validity of  his  conveyance  of  lands  to  Yorba,  because  made  after  the 
execution  of  the  conveyance.  Paige  v.  0*Neal,  12  Cal.  483;  Cohn  v. 
Mulford,  15  Cal.  50;  Spanagelv.  Dellinger,  38  Cal.  278;  Hutchings 
V.  CasUe,  48  Cal.  152;  Bump,  Fraud.  Conv.  548.  Nor  was  evidence 
of  Palomares*  declarations  rendered  relevant  by  the  release  to  Hutch- 
inson from  Yorba,  given  after  the  cattle  had  been  divided  by  Palo- 
mares and  Hutchinson.  The  court  did  not  abuse  its  discretion  in 
refusing  to  allow  the  witness  Hutchinson  to  be  recalled  after  the 
cause  had  been  continued  for  argument.  The  evidence  stated  in  the 
affidavits  to  be  newly  discovered  is  cumulative.  Judgment  and  order 
affirmed. 

We  concur:     Eoss,  J. ;  McKbb,  J. 


People  v.  Washington.     (No.  10,980 •) 
Filed  December  19, 1884. 
No  Eruob  Appbarino  in  thb  Record,  Judgment  Affirmed. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

J.  F.  Ellison  and  Lyman  L  Mowery,  for  appellant. 

TTie  Attorney  General,  for  respondent. 

By  the  Coubt.  The  counsel  for  the  appellant  in  this  case  was 
granted  several  extensions  of  time  within  which  to  file  a  brief  on 
behalf  of  his  client,  but  has  failed  to  do  so.  The  last  extension  ex- 
pired on  the  twenty-seventh  of  November.  If  he  did  not  desire  to  file 
a  brief,  he  should  have  so  informed  the  court.  An  order  will  now  be 
entered  submitting  the  case  for  decision.  We  have  examined  the 
record,  and  find  in  it  nothing  demanding  a  reversal  of  the  judgment 
which  sentences  defendant  to  life  imprisonment  under  a  conviction 
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of  murder  in  the  first  degree,  '"he  record  contains  no  bill  of  excep- 
tions, nor,  indeed,  anything  assigning  or  suggesting  an  error.  It  does 
contain  what  purports  to  be  the  instructions  given  to  the  jury,  but 
the  evidence  is  not  brought  up,  and  we  are  unable  to  say  that  there 
was  any  error  prejudicial  to  the  defendant  on  the  part  of  the  court 
in  relation  to  the  instructions.    Judgment  affirmed. 


66  Cal.  SM 

PoLAOE  V.  GURNEE.      (No.   8,229.) 

Filed  December  20, 1884. 

1.  Equity— AcTioK  to  Quixt  Title— Kioht  to  Restitutiok  under* 

Where  the  gravamen  of  an  action  is  to  determine  the  contlicting  claims  of  the 
parties  to  real  property,  the  action  is  one  on  the  equity  side  of  the  court,  and 
the  fact  that  the  plaintiff,  who  was  in  possession  at  the  commencement  of  the 
iiction,  has  been  dispossessed  and  the  defendant  put  in  possession  under  a  writ 
of  restitution,  in  a  forcible  entry  and  detainer  action,  and  has  continued  in  pos- 
:  :sslon  to  the  time  of  judgment,  does  not  turn  such  action  into  a  mere  action 
ri  ejectment,  nor  would  this  be  the  effect  because  of  an  order  in  the  lud^ment 
restoring  the  possession  of  the  premises  to  the  prevailing  plaintiff. 

2.  JuDGM£NT  Affirmed. 

On  authority  of  Chapman  v.  Polack,  58  Cal.  553,  and  U,  8,  v.  Chapman,  6 
Sawy.  528,  the*  judgment  of  the  lower  court  sustaining  the  plaintiff's  title  is 
affirmed. 

Department  1.  Appeal  from  the  superior  conrt  of  the  city  and 
county  of  San  Francisco. 

W,  H.  L.  Barnes,  for  appellants. 

James  F,  Stuart,  for  respondents. 

Ross,  J.  As  the  bill  of  exceptions  in  this  cause,  which  consists  of 
613  pages  of  printed  matter,  most  of  which  has  no  place  in  a  bill  of 
exceptions,  contains  no  specifications  calling  in  question  the  findings 
of  fact  made  by  the  trial  court,  we  must  accept  as  conclusively  estab- 
lished the  facts  set  out  in  the  findings.  In  view  of  the  fact  that 
neither  defendant  Gurnee  nor  defendant  Chapman  acquired  any  title 
to  or  interest  in  the  premises  in  controversy,  by  virtue  of  the  patent 
issued  by  the  United  States  on  June  1, 1869,  to  Daniel  Preinere,  and 
mesne  conveyances  thereunder,  as  shown  by  this  court  in  the  case 
of  Chapman  v.  Polack,  68  Cal.  663,  and  by  the  United  States  circuit 
court  for  California  in  the  case  of  U.  S.  v.  Chapman,  reported  in  6 
Sawy.  628,  and  the  reason  of  those  cases  applied  to  the  facts  now, 
as  well  as  then,  appearing,  we  sustain  the  title  of  the  plaintiff  Mrs. 
Polack  to  the  disputed  premises. 

But  it  is  urged  on  behalf  of  the  appellants  that  the  judgment  given 
by  the  court  below  is  unwarranted  by  the  pleadings,  and,  further,  that 
the  character  of  the  action  was,  against  the  objections  and  exceptions 
of  the  appellants,  allowed  to  be  changed  from  one  in  equity  to  an 
ordinary  action  in  ejectment.  In  this  counsel  is  mistaken.  The 
action  has  always  been  on  the  equity  side  of  the  court,  and  the  grav* 
amen  of  it  has  always  been  to  determine  the  conflicting  claims  of  the 
parties  to  the  property  in  question.     When  the  action  was  commenced 
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Mrs.  Polaok  was  in  possession  of  the  property  through  her  tenant, 
Susenbeth,  who^  with  her  husband,  J.  S.  Polack,  were  made  co-plain- 
tiffs with  her.  The  patent  under  which  the  defendants  claimed  was 
then  outstanding,  and  based  upon  it.  Gumee  had  then  pending  in 
one  of  the  district  courts  of  the  state  an  action  of  ejectment  to  recover 
a  portion  of  the  premises  from  Susenbeth.  In  contemplation  of  law, 
there  was  not,  under  the  averments  of  the  complaint,  nor  is  there 
upon  the  facts  found  in  the  case,  any  distinction  between  defendants 
Gurnee  and  Chapman.  They  occupy  the  same  position.  One  of  the 
purposes  of  the  action,  as  originally  commenced,  was  to  enjoin,  pending 
its  determination,  the  prosecution  of  the  action  of  ejectment  brought 
by  Gurnee  against  Susenbeth,  and  it  was  also  sought  thereby  to  have 
the  patent  under  which  the  defendants  claimed  declared  invalid,  or, 
if  valid,  that  defendants  be  decreed  to  hold  whatever  title  it  conveyed 
in  trust  for  Mrs.  Polack,  and  be  compelled  to  convey  it  to  her;  but, 
as  already  said,  the  main  purpose  of  the  action  was  to  obtain  a  decree 
of  the  court  establishing  the  validity  of  Mrs.  Folack's  asserted  title 
to  the  property,  which  was  based  upon  certain  selections  made  under 
and  by  virtue  of  the  laws  of  the  United  States,  and  of  the  state,  and 
the  invalidity  of  the  title  asserted  by  the  defendants. 

By  various  supplemental  pleadings,  the  changes  which  occurred 
after  the  filing  of  the  original  complaint  with  respect  to  the  property 
in  controversy,  and  the  claims  of  the  respective  parties  thereto,  were 
set  out,  chief  among  which  was  the  fact  that  in  an  action  brought  for 
the  purpose  by  the  United  States  in  the  circuit  court  for  California, 
the  patent  under  which  the  defendants  assert  title  to  the  property 
was  annulled  and  adjudged  void,  and  the  further  fact  that  after  the 
commencement  of  the  action  the  defendants  were  put  in  possession 
of  the  property  under  a  writ  of  restitution  issued  out  of  one  of  the 
state  courts  in  an  action  of  forcible  entry  and  detainer,  which  action 
had  been,  before  the  commencement  of  the  present  one,  brought  by 
Mrs.  Polack  and  others  to  recover  possession  of  the  property  from 
Gurnee,  and  in  which  the  county  court  had  given  her  judgment,  under 
which  she  had  been  restored  to  the  possession,  but  which  judgment 
was  subsequently  by  this  court  reversed,  and  afterwards  a  writ  of  re- 
restitution  issued  out  of  the  county  court  under  which  the  present 
defendants  were  put  in  possession,  and  have  since  so  remained. 

But  all  this  did  not  change  the  character  of  the  action.  It  remained 
upon  the  equity  side  of  the  court,  the  main  purpose  of  it  being  to 
procure  the  decree  of  the  court  determining  the  conflicting  claims  of 
the  respective  parties  to  the  property,  to  have  it  determined  that  the 
title  of  the  plaintiff  Mrs.  Polack  thereto  is  good,  and  that  the  asserted 
title  of  the  defendants  thereto  is  invalid.  It  is  true  that  when  the 
action  was  commenced  Mrs.  Polack  was  in  possession,  and  that  the 
defendants  were  subsequently  restored  to  the  possession  under  the 
writ  of  restitution  issued  in  the  forcible  entry  and  detainer  action, 
and  continued  in  possession  to  the  time  of  trial  and  entry  of  judg- 
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ment  herein.  It  was  for  that  reason,  doubtless,  thai  the  court  be- 
low, which  adjudged  the  title  of  Mrs.  Polack  to  the  property  in  ques- 
tion good  and  that  defendants  have  no  right  or  interest  therein, 
included  an  order  for  a  writ  of  restitution  in  her  favor  for  the  re- 
covery of  the  possession  of  the  property  from  defendants.  And  this 
by  reason  of  a  section  of  the  Code  of  Civil  Procedure,  to  which  the 
attention  of  counsel  does  not  seem  to  have  been  attracted,  as  we  find 
no  reference  to  it  in  the  briefs  on  either  side.  It  is  section  380,  and 
reads : 

"In  an  action  brought  by  a  person  out  of  possession  of  .eal  property,  to 
determine  an  adverse  claim  of  an  interest  or  estate  therein,  the  person  mak- 
ing such  adverse  clmm,  and  persons  in  possession  may  be  jomea  as  defend- 
ants, and  if  the  judgment  be  for  the  plaintiil,  i  e  may  have  a  writ  for  the 
possession  of  the  premises  as  against  the  defendants  in  the  action  against 
whomthe  judgment  has  passed."  ..,    v     .     .   ., 

The  reason  of  the  rule  that  allows  this  to  one  who  prevails  in  such 
an  action  when  brought  while  out  of  possession,  applies  equally  to 
one  who  prevails  where,  although  in  possession  when  action  was 
brought,  he  is  subsequently  and  during  its  pendency  turned  out  of  pos- 
session.  Therefore  the  claim  put  forth  on  behalf  of  appellants  that 
the  action  was  turned  into  one  simply  for  the  recovery  of  the  posses- 
sion of  land  is  not  well  founded.  It  is  said  that  appellants  were  en- 
titled to  a  jury  trial.  If  it  be  conceded  that  in  an  action  of  this  sort 
they  were  of  right  entitled  to  a  trial  by  jury  because  the  court,  as  an 
incident  to  the  main  relief  awarded  the  plaintiff,  was  authorized  to^ 
and  did  also,  give  judgment  for  the  possession  of  the  property,  yet  the 
record  shows  a  waiver  of  a  jury  trial.  The  bill  of  exceptions  recites 
that  the  cause  came  on  regularly  to  be  heard  on  the  third  day  of  Octo- 
ber, A.  D.  1880,  before  the  court  sitting  without  a  jury, — both  sides 
being  represented  by  attorneys, — whereupon  the  defendants  moved 
for  judgment  on  the  pleadings,  and  the  motion  being  denied,  defend- 
ants' counsel  said :  '*Then  there  being  a  prayer  that  they  may  be  put 
in  possession,  I  ask  upon  that  a  jury  trial."  The  court  properly  re- 
fused it.  The  case  was  set  down  by  consent  of  counsel  for  trial  be-, 
fore  the  court,  and  afterwards  came  on  regularly  for  trial  before  the 
court,  without  a  jury,  and  the  trial  actually  begun.  This  was  cer- 
tainly a  waiver  of  a  trial  by  jury,  conceding  that  defendants  were  of 
right  originally  entitled  to  one.  There  was  no  prejudicial  error  in 
the  admission  in  evidence  of  the  documents  to  which  objections  were 
taken.  Looking  at  the  whole  case,  we  think  the  judgment  and  order 
right.    Judgment  and  order  affirmed. 

We  concur:     MoEeb,  J.;  MoKinstby,  J. 
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Chapman  v.  Polack.     (No,  8,319.) 

Filed  December  20, 1884. 

1.  Judgment  Affirmed. 

On  authority  of  Chapman  v.  Polaek,  68  Cal.  553 ;  U.  8.  ,  Chapman,  5  Sawy. 
628;  and  Polaek  v.  Gurnee,  Ko.  8,229,  ante,  229,  judgment  affirmed. 

2.  Judgment— Descriptiok  of  Property. 

It  being  an  admitted  fact  that  the  Geyser  springs  and  hotel  improvements 
are  located  on  the  N.  E.  J^  of  section  13,  (the  properly  in  controversy,)  there 
was  no  impropriety  in  adding  to  the  description  of  the  property  in  the  judg- 
ment the  words  **  the  same  being  known  as  the  *  Geyser  Hotel  property.' " 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

George  A.  Nourse,  for  appellant. 

James  F.  Stuart  and  McClure  dt  Dwinelle,  for  respondent. 

Boss,  J.  Most,  if  not  all,  of  the  questions  involved  in  this  appeal 
are  substantially  determined  by  the  cases  entitled  Chapman  v.  Polack, 
58  Cal.  553:  U.  S.  v.  Chapman,  5  Sawy.  528;  and  Polack  v.  Gurnee, 
No.  8,229,  ante,  229. 

We  do  not  find  any  denial  of  the  averment  of  the  cross«complaint 
to  the  effect  that  the  Geyser  springs  and  hotel  improvements  are 
located  on  the  N.  E.  i  of  section  13.  It  was  therefore  an  admitted 
fact  in  the  case,  and  being  so,  there  was  no  impropriety  in  adding  to 
the  description  of  the  property  in  the  judgment  the  words  "the  same 
being  known  as  the  'Geyser  Hotel  property.'  ** 

Judgment  and  order  affirmed. 

We  concur:  McEbe^  J.;  MgKinstbt,  J. 


M  Cal.  253 

Old  Sauoblito  Land  &  Dry-Dook  Co.  v.  Gommeboial  Union  Assxm. 

Co.     (No.  8,405.) 
Filed  December  19, 1884. 

1.  Arbitration  —  Agreement  for  Submission,  Effect  of  —  Agreement  fob 

LiQuroATioN  of  Damages. 

Courts  are  not  deprived  of  their  Jurisdiction  because  of  a  general  provision 
in  an  agreement  that  all  disputes  which  may  arise  in  the  execution  shall  be  de- 
cided by  arbitrators.  But  the  parties  may  agree  upon  some  method  to  liqui- 
date damages  which  in  their  nature  are  unliquidated,  and  until  such  method 
has  been  pursued,  or  some  excuse  for  not  doing  so  proven,  no  recovery  can  be 
had. 

2.  Fire-insurance  Policy —Arbitration  Ciause  Construed. 

Where,  in  a  fire  insurance  policy,  the  condition  was  that  in  case  of  lo8!9,  and 
a  difference  of  opinion  as  to  the  amount  of  damage,  the  same  should  *'  be  sub* 
mittt'd  to  two  disinterested  and  competent  men,  whose  award  shall  be  conclu- 
sive and  binding  on  both  parties,"  on  loss  by  fire  the  submission,  or  a  fair  ef- 
fort *.o  obtain  it,  was  a  condition  precedent  to  the  right  of  the  insured  to  bring 
an  action  to  recover  the  amount  thereof  where  the  same  was  in  dispute. 

Department  1.     Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 


Digitized  by 


Google 


Gal.]      OLD  SAUOELITO  LAMD,  BTC*^  00.  V.  OOMIIBECIAL  U.  AS8UB.  00.        23S 

P.  G.  Galpin,  for  appellant. 

F.  C.  Van  Ness,  for  respondent.  ^ 

McEiNSTRT»  J.  The  defendant,  an  English  insurance  company, 
insured  plaintiff  upon  a  certain  building  in  Marin  county,  in  a  sum 
not  to  exceed  $1,500»  and  received  the  premium.  The  building  was 
destroyed  by  fire.     The  policy  of  insurance  provided : 

"The  capital  stock  and  funds  of  the  company  shall  be  subject  and  liable  to 
pay  to  the  said  insured,  his,  or  her»  or  their,  executors  and  administrators,  all 
the  damage  and  loss  which  the  insured  shall  suffer  by  fire  on  the  property 
hereinbefore  mentioned,  not  exceeding,  on  each  item  respectively,  the  sum 
hereinbefore  declared  to  be  insured  thereon,  and  not  exceeding  the  whole  sum 
of  fifteen  hundred  dollars  United  States  gold  coin,  but  subject  always  to  the 
conditions  and  stipulations  indorsed  hereon,  and  which  constitute  the  basis  of 
this  insurance." 

Among  the  conditions  and  stipulations  indorsed  were  the  follow* 
ing: 

"8.  That  persons,  insured  by  this  company,  sustaining  any  loss  or  damage 
by  fire, shall  forthwith  give  notice  of  such  loss,  and  shall,  within  a  reasonable 
time,  render  an  accurate  and  particular  account  of  their  loss  or  damage,  re- 
spectively, as  the  nature  and  circumstances  of  their  respective  cases  will  ad- 
mit, such  account  of  loss  to  have  reference  to  the  value  of  the  property  de- 
stroyed or  damaged  immediately  before  such  fire,  and  shall  verify  the  same 
by  solemn  declaration  or  affirmation  before  a  justice  of  the  peace,  and  shall 
produce  such  other  evidence  as  the  directors  or  their  agents  may  rei^onabiy 
require;  and  until  such  declaration  or  affirmation,  account,  and  evidence  are 
produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  not  be  payable 
or  recoverable.  And  if  there  appear  any  fraud  or  false  declaration,  or  that 
the  fire  shall  have  happened  by  the  procurement  or  willful  act,  means,  or 
connivance  of  the  insured  or  claimants,  he,  she,  or  they  shall  be  excluded 
from  all  benefit  under  this  policy. 

**9,  That  in  every  case  of  loss  or  damage  for  which  the  said  company  shall  be 
liable,  the  same,  on  being  duly  proved,  and  the  accounts  adjusted,  shall  either 
be  paid  immediately,  or  the  said  company  shall  have  the  option,  where  the 
insurance  may  be  on  goods,  to  supply  the  insured  with  the  like  quantity  of 
goods  of  the  same  sort  and  kind,  and  of  equal  value  and  goodness  with  those 
destroyed  or  damaged  by  fire;  or  where  the  insurance  may  be  on  houses  and 
buildings,  the  said  company  shall  have  the  option,  with  all  convenient  speed, 
to  rebuild  or  repair  and  reinstate  the  same,  and  put  them  into  as  good  and 
substantial  condition  as  they  were  in  at  the  time  when  such  fire  happened. 

"10.  That  in  case  of  difference  of  opinion  as  to  the  amount  of  loss  or  dam- 
age, such  difl'erence  shall  be  submitted  to  the  judgment  of  two  disinterested 
and  competent  men,  mutually  chosen,  (who,  in  case  of  disagreement^  shall 
select  a  third,)  whose  award  shall  be  conclusive  and  binding  on  both  parties." 

The  plaintiff,  in  its  complaint,  after  stating  facts  showing  that  a 
difference  arose  as  to  the  amount  of  loss,  adds: 

"That  the  plaintiff  thereupon,  and  on  request  aof  defendant,  chose  oneS. 
M.  Hill,  and  the  defendant  chose  one  A.  A.  Snyder,  to  whose  judgmeilt  the 
plaintiff  and  defendant  mutually  submitted  all  (Hfferpne^  of  opinion  between 
the.  plaintiff  tod  defendant^,  resulting  from  or  growing  out  of.  said  loss,  aiu} 
all  difference  of  opinion  as  to  the  aioourtt  of  said  loss,  and  said  plaintiff  noti- 
fied said  Hill  to  arbitrate  said  amduiit  of  loss;  that  said  Hill  iind  Snyder  met 
to  arbitrate  said  amount,  but  failed  tb>gr^  tipdn  the  amount  of  said  loss,  or 
any  amount  as  due  from  defendiilTt'^tb^^Mntiff  by  reason  'of  said  loss,  and 
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failed  to  adjudicate  upon  any  differences  between  plaintiff  and  defendant 
growing  out  of  said  loss,  and  failed  to  select  a  third  person  as  provided  in 
section  10  of  the  conditions,  annexed  to  the  policy  of  insurance,  to  assist  in 
determining  said  amount,  and  failed  to  make  any  award;  and  thereupon  said 
plaintiff,  after  waiting  a  reasonable  time,  withdrew  from  said  arbitration, 
and  notified  the  defendant  that  it  had  so  withdrawn,  prior  to  the  commence* 
ment  of  this  action,  and  no  award  has  ever  been  made.^ 

The  answer  denies  these  averments.  The  eoart  below  fonnd : 
"That  no  arbitrators  were  appointed  or  mutually  chosen  by  the  parties  to 
this  action  to  appraise,  at  its  true  cash  value,  or  at  all,  the  amount  of  loss  or 
damage,  and  that  the  difference  of  opinion  between  plaintiff  and  defendant 
had  not  been  submitted  as  required  by  the  tenth  condition  of  the  policy; 
that  the  plaintiff  had  at  no  time  offered  to  submit  such  difference  of  opinion 
to  arbitration,  or  take  any  steps  to  procure  arbitration  or  award;  and  that  the 
failure  to  submit  such  difference  of  opinion  to  arbitration  was  in  no  manner 
the  fault  or  result  of  any  action  suffered  or  taken  by  defendant;  but  that,  on 
the  contrary,  defendant  had  always  been  willing  to  submit  such  difference,*' 
etc. 

The  finding  passed  upon  the  issue.  The  complaint  does  not  allege 
that  plaintiff  offered  to  submit,  etc.,  and  that  defendant  refused,  but, 
on  the  contrary,  that  the  parties  did  select  arbitrators.  If,  however, 
the  averments  could  be  construed  as  averments  that  plaintiff  had 
sought  to  have  the  matter,  as  to  amount  of  loss,  submitted,  the  court 
found  that  plaintiff  at  no  time  offered  to  submit  it,  or  took  any  steps 
to  procure  such  submission,  etc.  The  evidence  justified  the  findings 
of  the  court. 

The  appellant  contends — First,  the  agreement  to  submit  the  dif- 
ference of  opinion  as  to  the  amount  of  loss  or  damage  to  the  judgment 
of  two  disinterested  men,  etc.,  whose  award  should  be  conclusive  and 
binding,  (in  the  absence  of  an  agreement  that  the  arbitrators  shall  be 
the  exclusive  and  only  tribunal  to  which  the  parties  will  appeal,)  does 
not  debar  the  aggrieved  party  from  appealing  to  the  courts ;  second, 
the  promise  of  defendant  being  to  pay  damages  incurred  by  fire, — ^not 
an  award, — its  contract  is  broken  by  its  failure  to  pay  suoh  damages. 

It  is  well  settled  that  a  general  provision  that  all  disputes  which 
may  arise  in  the  execution  of  a  contract  shall  be  decided  by  arbi- 
trators will  not  be  allowed  to  deprive  the  courts  of  their  jurisdiction. 
But  the  parties  to  a  contract  may  fix  on  any  mode  they  think  fit  to 
liquidate  damages,  in  their  own  nature  unliquidated,  and  in  such 
icase  no  recovery  can  be  had  until  the  prescribed  method  has  been 
pursued  or  some  valid  excuse  exists  for  not  pursuing  it.  In  the  case 
now  here,  if  the  parties  made  the  submission  to  arbitration  a  condi* 
tion  precedent  to  the  right  to  bring  an  action  on  the  policy,  the  judg- 
ment should  be  affirmed. 

In  Elliott  v.  Royal  Exchange  Assur.  Co.  L.  R.  2  Exch.  241,  the  form 
of  the  policy  was  a  covenant  by  the  defendants  thai  their  capital 
stock,  etc..  should  be  subject  to  make  good  the  plaintiff's  loss,  not 
exceeding  £2,200,  "according  to  the  exact  tenor  of  the  articles  here- 
unto subjoined."   One  of  the  articles  subjoined  was : 
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"All  persons  assured  by  this  corporation  are,  npon  any  loss  or  damage  by 
fire,  forthwith  to  give  notice  thereof  to  the  office  in  London,  or  to  the  known 
agents  of  the  said  corporation,  and  within  fifteen  days  after  such  fire  deliver  as. 
particular  an  account  of  their  loss  or  damage  as  the  nature  of  the  case  many 
admit,  and  make  proof  of  the  same  by  their  oath  or  affirmation,  and  that  of 
their  domestics  or  servants,  and  by  their  books  of  accounts,  or  such  other 
proper  vouchers  as  may  be  required;  which  loss  or  damage,  after  the  same 
shall  be  adjusted,  shall  immediately  be  paid  in  money  by  the  said  corporation 
without  any  deduction;  or  they  shall,  at  their  option,  forthwith  provide  or 
supply  the  assured  with  the  like  quantity  and  quality  of  goods  with  those 
burnt  or  damaged  by  fire;  or  at  the  expiration  of  sixty  days  after  notice  of 
the  said  fire  they  shall  expend  in  rebuilding  or  repairing  any  building  dam- 
aged or  destroyed  by  fire  the  sum  assured  thereon,  under  the  direction  of  able 
and  experienced  workmen,  if  the  loss  and  damage  shall,  in  their  opinion, 
amount  thereto.  In  case  any  difference  shall  arise  touching  any  loss  or  dam- 
age, such  difference  shall  be  submitted  to  the  judgment  and  determination  of 
arbitrators  indifferently  chosen,  whose  award  in  writing  shall  be  conclusive 
and  binding  on  all  parties;  but  if  there  shall  appear  any  fraud  or  false  swear- 
ing, the  claimant  shall  forfeit  all  benefit  of  claim.  *' 

In  that  case  it  was  urged  by  counsel,  as  is  contended  here,  that  the 
provision  as  to  arbitration  was  no  bar  to  the  action,  but  at  most  a 
collateral  covenant,  on  which,  if  broken,  suit  could  be  brought.  It 
was  admitted  that  the  question  in  such  cases,  as  held  in  Scott  v.  Avery, 
6  H.  L.  Cas.  811,  and  florton  v.  Sayer,  4  Hurl.  &  N.  643,  is  whether 
the  provision  is  a  condition  precedent  to  the  right  of  payment,  or  is 
only  a  collateral  covenant.  The  court  held  that  resort  must  be  had 
to  the  mode  of  adjusttnent  by  arbitration  before  suit  could  be  brought. 
Eellt,  G.  B.,  said : 

''It  appears  to  me  that  to  decide  to  the  contrary  would  be  to  disregard  en- 
tirely the  obvious  intentions  of  the  parties  expressed  in  words  which  state 
emphatically  that  before  the  loss  is  paid  its  amount  shall  be  adjusted." 

And  the  same  learned  judge  thus  deduces,  from  the  cases  called  to 
his  attention,  a  general  rule : 

"The  fair  result  of  the  authorities  is  that,  if  the  contract  is  in  such  terms 
that  a  reference  to  a  third  person  is  a  condition  precedent  to  the  right  of  the 
party  to  maintain  an  action,  then  he  is  not  entitled  to  maintain  it  until  that 
condition  is  complied  with;  but  if,  on  the  other  hand,  the  contract  is  to  pay 
the  loss,  with  a  subsequent  contract  to  refer  the  question  to  arbitration,  con- 
tained in  a  distinct  clause  collateral  to  tbe  other,  then  that  contract  for  refer- 
ence shall  not  oust  the  jurisdiction  of  the  courts. " 

Mabtin,  B.,  and  Pigott,  B.,  agreed  with  the  chief  baron;  Bbam* 
WELL,  B.,  differed  as  to  the  application  of  the  rules  to  the  case  be- 
fore the  oourt.  In  Scott  v.  Avery  (where  Mr.  Brahwell,  as  counsel,, 
argued  in  favor  of  the  conclusion  reaehed  by  the  house  of  lords)  the- 
words  in  the  contract  were  "the  sum  to  be  paid  by  this  association  ta 
any  suffering  member  shall,  in  the  first  instance,  be  ascertained  by  the 
committee."  In  Elliott  v.  Royal  Ezaha/nge  Abbvat.  Co.  they  were  that 
the  loss,  "after  tbe  same  shall  be  adjusted,  shall  immediately  be  paid." 
In  the  former  case  the  house  of  lords  held  that  the  ascertainment  of 
the  loss,  by  the  committee  or  by  arbitration,  was  a  condition  prece- 
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dent,  and  that  without  suoh  ascertainment  the  plaintiff  had  no  cause 
of  action.  In  the  latter  case  the  court  could  not  see  any  distinction 
which  would  justify  them  in  holding  that  the  adjustment  of  the  loss, 
as  provided  in  the  articles,  was  not  a  condition  precedent. 

In  the  case  at  bar,  by  express  provision  of  the  policy,  the  defend- 
ant's stock  and  funds  are  made  liable,  '^subject  always  to  the  condi- 
tions and  stipulations  indorsed  hereon,"  etc.  Bef erring  to  the  con- 
ditions  and  stipulations  which  qualify  the  general  promise  to  pay 
in  case  of  loss,  we  find  the  defendant  was  not  bound  to  pay  until 
the  declaration  or  affirmation,  account,  and  evidence  therein  pro- 
vided for  should  be  produced;  that,  on  proof  of  loss  and  adjust- 
ment of  accounts,  the  company  was  bound  to  pay  immediately,  or, 
at  its  option,  to  rebuild;  and  that,  in  case  of  difference  of  opinion 
as  to  the  amount  of  loss  or  damage,  such  difference  should  be  sub- 
mitted to  the  judgment  of  two  disinterested  and  competent  men,  mu- 
tually chosen,  etc.  We  think  the  language  of  the  stipulations  brings 
this  case  within  the  principal  laid  down  in  the  English  case  above 
referred  to;  that  it  is  the  clear  meaning  of  the  contract  that  if  the 
amount  of  loss  cannot  otherwise  be  adjusted  to  the  satisfaction  of 
the  parties  it  shall  be  adjusted  by  the  mode  of  arbitration  therein 
prescribed;  and  that  until  such  adjustment,  or  a  fair  effort  on  the  part 
of  the  insured  to  obtain  it,  no  cause  of  action  arose.  The  rule  as  to 
the  interpretation  of  contracts  involving  the  question  above  consid- 
ered is  clearly  laid  down  in  Holmes  v.  Richet,  56  Gal.  307. 

Judgment  and  order  affirmed. 

We  concur :    Ross,  J. ;  McKbb,  J, 


KiEBY  and  others  v.  London  &  SiiN  Fbancisco  Bank,  Limited^ 

(No.  7,294.) 
Filed  December  16, 1884. 

JUDGilENT  AND  ObDEB  AFFIRMED. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Sharp  dk  Lloyd  and  M.  H.  Myrick,  for  appellants. 

Winans  dc  Belknap,  for  respondent. 

By  the  Court.  Under  the  circumstances,  as  disclosed  by  the  rec- 
ord in  this  case,  we  are  of  opinion  that  Collier  should  be  regarded  as 
the  owner  of  the  stock  in  question  at  the  time  it  was  pledged  to  Latham, 
as  manager  of  the  defendant  bank,  as  collateral  security  for  the  ad- 
vances. In  that  view  there  can  be  no  doubt  of  the  correctness  of  the 
judgment.    Judgment  and  order  affirmed. 
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Barnabd,  Adm'x,  etc.,  v.  Wilson.     (No.  9,893.) 

Filed  December  19, 1884. 

Mortgage— FoRVCLOscmB  8alb— Afflioation  for  Hblbasb  from— UNBBAsoif- 

ABIiB   DbLAT. 

An  application  to  be  released  from  a  purchase  under  a  foreclosure  sale  must 
be  made  within  a  reasonable  time,  and,  if  so  made,  will  ordinarily  be  granted 
where  the  purchaser,  having  full  knowledge  of  Uie  facts,  parted  with  his  money 
under  a  mistaken  notion  of  the  law ;  but  if  he  does  not  avail  himself  of  this 
privilege  allowed  by  a  court  of  equity  to  inform  himself  of  the  law  and  fact, 
80  as  to  secure  in  the  same  suit  a  return  of  his  money,  the  delay  will  be  unrea- 
sonable. 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Lob  Angeles. 

W  D.  Gould,  for  appellant. 

Branson  d  Wells,  for  respondent. 

MgEinstry,  J.  The  petition  of  Sarah  H.  Barnard,  in  her  individ- 
nal  capacity,  that  the  foreclosure  sale  be  set  aside  and  she  be  per- 
mitted to  file  a  supplemental  complaint,  bringing  in  the  heirs  of  the 
grantee  of  the  mortgagor,  and  praying,  in  the  name  of  the  plaintiff, 
for  a  resale  of  the  mortgaged  premises,  the  proceeds  to  be  applied, 
in  the  first  instance,  to  the  payment  of  the  sum  by  her  bid,  does  not 
show  that  she  ever  paid  to  the  sheriff  such  sum  for  the  benefit  of 
plaintiff.  If  she  did  not  in  fact  part  with  value,  it  is  manifest  she 
has  no  interest  on  which  she  may  demand  a  resale.  But  if  it  should 
be  conceded  (merely  because  it  appears  from  her  petition  that  the 
judgment  was  formally  satisfied  to  the  extent  of  the  sum  by  her  bid) 
that  the  question  whether  Sarah  H.  Barnard  actually  paid  to  Sarah 
H.  Barnard,  administratrix,  or  to  the  sheriff  for  her,  such  sum,  is  a 
matter  only  affecting  her  and  those  interested  in  the  estate  of  her  in- 
testate, and  that  on  a  proper  showing  she  would  be  entitled  to  pros- 
ecute a  supplemental  complaint  for  the  benefit  of  herself  and  her 
grantee,  still  the  court  below  properly  denied  her  application. 

The  purchase  at  the  foreclosure  sale  was  made  October  2,  1882, 
and  the  sheriff's  deed  received  by  Sarah  H.  Barnard  April  27,  1883. 
The  notice  of  motion  to  set  aside,  etc.,  was  given  March  15,  1884. 
An  application  of  the  kind  must  be  made  ''within  a  reasonable  time." 
Boggs  v.  Hargrave,  It)  Cal.  566 ;  Goodenow  v.  Ewer,  Id.  461.  If  made 
within  a  reasonable  time,  the  application  will  ordinarily  be  granted 
if  the  purchaser  parted  with  his  money  under  a  mistaken  notion  of 
the  law,  although  he  had  full  knowledge  of  the  facts.  But  the  rule 
requires  that  he  shall  inform  himself  of  the  law  and  facts  within  a 
a  reasonable  time  after  his  purchase,  in  order  to  avail  himself  of  the 
privilege  accorded  to  him  by  a  court  of  equity  to  secure  in  the  same 
suit  a  return  of  his  money.  In  the  case  before  us  there  is  no  pre- 
tense of  ignorance  of  law,  but  it  is  claimed  the  purchaser  did  not 
acquire  a  knowledge  of  the  mortgagor's  deed  until  shortly  before  her 
application.     That  deed  was  recorded  July  31^  1876,  more  than  three 
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years  before  she  (in  her  capacity  as  administratrix)  brought  the  suit 
to  foreclose  the  mortgage,  and  more  than  six  years  before  she  made 
the  purchase  of  which  she  seeks  to  be  relieved.  Under  the  circum- 
stances the  court  was  justified  in  finding  an  unreasonable  delay. 

It  may  be  added  there  was  no  evidence  before  the  court  that  Sarah 
H.  Barnard  did  not  know  of  the  deed  of  the  mortgagor  from  the  time 
it  was  executed  and  recorded.  The  affidavit  of  her  attorney,  that 
''he  is  informed  and  believes"  the  plaintiff  had  not,  until  after  she 
had  received  the  sheriff's  deed,  any  knowledge  that  defendant  had 
conveyed  the  legal  title  of  said  premises,  was  not  evidence  which 
could  properly  have  had  any  pnrsuasive  influence  on  the  court. 
Order  affirmed. 

We  concur:     Boss,  J.;  McKee,  J. 


M  Cal.  2M 

ScHELL  V.  Simon  and  others.     (No.  9,109.) 

Piled  December  20, 1884. 

^Execution  Balk— Growino  Cnops— Title,  when  Passes. 

A  purchase  at  an  execution  sale  of  an  interest  in  growing  crops  passes  the  title 
in  the  same  to  the  purchaser  as  a  tenant  in  common  of  such  crops,  notwith- 
standing an  agreement  in  goo<i  faiih  between  the  co-tenant  and  the  execution 
debtor  that  the  title  to  the  grain  should  not  pass  till  it  was  threslied. 

Department  1.     Appeal  from  the  superior  court  of  Merced  county. 

.  J.  K.  Law  and  T.  B,  Bond,  for  appellant. 

Bennett  <t  Wigginton  and  F.  H.  Farrar,  for  respondents. 

Morrison,  G.  J.  This  is  a  controversy  respecting  the  ownership  of 
a  quantity  of  wheat,  barley,  and  hay,  the  product  of  certain  lands 
situate  in  the  county  of  Merced.  The  lands  are  described  in  the  com- 
plaint as  the  W.  ^  of  the  S.  E.  ^,  and  the  S.  W.  i  of  section  18,  and 
the  fractional  N.  W.  ^  of  section  19,  all  in  township  4  8.,  of  range 
14  E.  of  Mount  Diablo  base  and  meridian.  The  plaintiff  claimed 
the  property  involved  in  the  action  under  a  title  said  to  have  been 
derived  from  one  Frank  Larkin,  and  the  claim  of  defendants  thereto 
rested  on  a  title  derived  from  one  Frank  H.  Larkin,  the  son  of  Frank 
Larkin.  The  grain  was  threshed  by  one  Wilson,  the  employe  of  the 
defendants,  and  was  removed  from  the  field  to  the  warehouse  of  the 
defendants.  This  was  done  against  the  protest  and  remonstrance  of 
plaintiff,  and  the  only  question  for  decision  relates  to  the  ownership 
of  the  property.  The  findings  of  the  court  are  all  in  favor  of  defend- 
ants, and  if  they  are  supported  by  the  evidence,  the  judgment  must 
stand  affirmed. 

The  plaintiff,  to  make  out  his  title,  introduced  in  evidence  the  pa- 
pers in  an  action  wherein  he  was  plaintiff  and  Frank  Larkin  defend- 
ant, in  which  an  attachment  was  issued  on  the  eleventh  day  of  De- 
cember, 1879,  and  levied  on  the  land  above  described,  together  with 
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the  crops  growing  thereon,  on  the  twelfth  day  of  December,  1879.  The 
case  went  to  judgment  in  favor  of  the  plaintiff,  and,  by  virtae  of  an  ex* 
eoution  issued  thereon,  the  sheriff  of  the  county  sold  said  growing  crops 
to  plaintiff  on  the  first  day  of  June,  1880.  Plaintiff  also  introduced 
in  evidence  a  mortgage  on  the  foregoing  described  land  from  Frank 
Larkin  to  one  Ferry,  and  by  him  (Ferry)  assigned  to  plaintiff,  which 
said  mortgage  was  recorded  on  the  seventeenth  day  of  December,  1875, 
was  foreclosed,  and  the  property  sold  under  such  foreclosure  to  plain- 
tiff on  the  fourteenth  day  of  June,  1880.  Defendants,  to  prove  their 
title,  introduced  in  evidence  a  mortgage  from  Frank  H.  Larkin  to 
three-fourths  of  the  crops,  etc.,  growing  on  the  land,  bearing  date  Jan- 
uary 31,  1880.  It  was  further  shown  on  the  trial  of  the  case  that  the 
lands  on  which  the  crops  were  raised  belonged  to  the  father,  Frank 
Larkin,  but  had  been  cultivated  for  two  or  three  years  by  the  son, 
Frank  H.,  at  a  yearly  rental  of  one-fourth  of  what  was  grown  upon  the 
land ;  that  he,  Frank  H.,  was  in  possession  of  the  growing  crops ;  that 
he  sold  them  to  the  defendants,  and  assisted  them  in  removing  the 
crops  from  the  field  to  the  possession  of  the  defendants. 

By  the  purchase  of  the  Frank  Larkin  interest  in  the  growing  crops, 
which,  it  is  admitted,  was  an  interest  of  one-fourth,  the  plaintiff  be- 
came interested  in  the  property  as  a  tenant  in  common  with  Frank 
H.  Larkin.  All  the  parties  in  interest  had  notice  of  the  fact  of  the 
purchase,  and  it  is  no  answer  to  the  plaintiff's  claim  to  say  that 
Frank  Larkin  took  this  one-fourth  interest,  which  previously  belonged 
to  him,  at  the  time  the  grain  was  threshed.  He  had  no  more  right 
to  take  any  of  the  grain  than  a  mere  stranger  or  trespasser  would 
have  had,  and  there  is  no  reason  why  the  quantity  of  grain  taken  by 
him  shoidd  be  charged  against  the  plaintiff's  interest  in  the  crops. 
We  think  that  the  plaintiff  was  entitled  to  at  least  one-fourth  of  the 
crops  harvested  and  taken  possession  of  by  the  defendants,  and  this, 
too,  is  upon  the  assumption  that  the  arrangement  between  the  father 
and  son  for  cultivating  the  land  was  made  in  good  faith,  and  not  with 
intent  to  cheat  and  defraud  the  creditors  of  the  former.  We  say  that 
the  plaintiff  was  entitled  to  recover  one-fourth,  at  least,  of  the  grain 
harvested  by  the  defendants;  and  if  it  should  appear  from  the  evi* 
denoe  that  the  one-fourth  taken  by  the  father  was  so  taken  with  the 
knowledge  and  consent  of  Frank  H.  Larkin,  and  also  with  the  knowl- 
edge and  consent  of  the  defendants,  then  the  plaintiff  is  entitled  to 
one-third  of  the  three-fourths  taken  by  defendants.  Motion  to  dis- 
miss appeal  denied.  Judgment  and  order  reversed,  and  cause  re- 
manded for  a  new  trial. 

We  concur:    Boss,  J.;  Mtbick,  7. 
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Pboplb  V.  Gray.     (No.  10,955.) 
Filed  December  22, 1884. 

1.  EjCTRADITfON— EmBBZZLEMBNT  OF  PUBLIC  MomCTS. 

Ad  extradited  person  can  only  be  tried  for  an  extraditable  offense,  and  only 
for  the  offense  for  wliich  he  is  extradited.  The  offense  of  embezzling  public 
moneys  is  extraditable  under  the  treaty  of  December  11,  1861,  between  the 
United  States  and  Mexico. 

2.  Embezzlement  of  Pdblio  Mokbts— What  CoiraTiTUTBS. 

Acts  of  a  defendant  in  wrongfully  appropriating  to  his  own  use  moneys  re- 
ceived by  him  in  an  official  capacity  and  by  virtue  of  his  trust,  constitute  an 
embezzlement  in  the  meaning  of  section  604,  Penal  Code. 

d,   8AMB-~EyiDBNCB  OF  SOOLAK  AOT&— INTENT. 

Evidence  is  admissible,  on  a  trial  for  embezzlement  of  other  similar  acts,  for 
the  purpose  of  proving  the  party's  guilty  knowledge. 
4.  Instructionb— Effect  of  Failure  to  RsquEST. 

Where  a  party  in  a  criminal  case  fails  to  ask  the  court  to  give  Instructions  to 
the  jury  on  a  particular  point,  he  cannot  complain  of  error  on  Ihe  part  of  the 
court  in  not  giving  the  instructions. 
6.  Public  Officer-— Moneys  Collected,  when  Vest  in  State. 

As  soon  as  moneys  are  collected  by  an  officer  of  the  state  for  the  use  and 
benefit  of  the  state,  the  moneys  so  collected  belong  to  the  state. 

6.  Embezzlbbcbnt — Amount  Charged,  Proof  of. 

On  a  criminal  prosecution  for  embezzlement  it  is  not  necessary  to  prove  the 
embezzlement  of  the  exact  amount  charged ;  it  is  sufficient  if  embezzlement  of 
only  part  of  the  amount  charged  is  proved. 

7.  iNBT RUCTIONS— Substance  Only  Need  be  Ofven. 

It  is  not  the  duty  of  a  trial  court  to  state  the  law  more  than  once  to  the  jury, 
and  if  the  instructions  asked  have  been  all  substantially  given  to  the  Jury,  no 
error  results  from  a  refusaUo  give  a  particular  instruction. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Charles  B*  Darwin,  for  appellants. 

The  Attorney  General^  for  respondents. 

MoBBisoN,  C.  J.  The  defendant  was  accused  of  the  crime  of  em- 
l|^ezzlement»  the  charge  contained  in  the  information  being  that — 

^'Said  John  S.  Gray,  on  the  eighth  day  of  December,  A.  D.  1882,  at  said  city 
and  CQ^pty  of  San  !Francisco,  state  of  California,  was  the  duly  appointed* 
i:iualifi€d,  atid  adting  secretary,  clerk,  and  servant  of  certain  state  officers  of 
said  state  of  California,  to-T^it,  of  the  board  of  state  bi^rbor  commissioners, 
(btherwisdkndwn  and  designated-as  the  stat6  board  of  harbor  commissioners,) 
then  and  there  diUy  s^ppointdd,  qualified,  and  acting  as  such  board  aforesaid, 
pnderand  l)y  virtue  of  the  laws  of  the  state  of  Csdifornia,  and  by  virtue  of 
and  in  the  course  of  bis  said  employment  as  such  secretary,  clerk,  and  serv- 
ant of  said  board  of  stake  hai-bbf  "(JoiAinlsSioners  aforesaid,  (otherwise  known 
atid  designated  as  the  state  board  of  harbor  commissioners  as  aforesaid,)  there 
eame  into*  and  wqiiit  the  <;otktrii>Iv  card,  a^d  possession  and  custody  of  him, 
the  said  John  S.  Gray,  certain  public  moneys,  to-^t,  the  sum.of  ^eyen  hnn* 
dred  dollars,  lawful  money  of  the  United  States,  and  then  and  there  being  of 
the  value  of  seven  hundred  dollars  iiylawf)iil.moi\jByolthe-Uni^  States,  and 
then  and  there  being  of  the  personh^^  pi^ap^ty'of  tlhd  ^Id^state  of  i[)alifornia 
aforesaid,  which  said  public  money  had,  on  said  day  last  aforesaid,  been  paid 
into  the  office  of  said  board,  and  received  by  said  John  S.  Gray,  for  and  on 
behalf  of  said  board,  as  such  secretary  of  said  board  as  aforesaid,  and  after 
the  said  public  moneys  as  aforesaid,  to-vvit,  the  sum  of  seven  hundred  dolli«rs 
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as  aforesaid,  had  come  into  the  control,  care,  custody,  and  possession  of  him, 
the  said  John  S.  Gray,  as  such  secretary,  clerk,  and  servant  of  the  board  of 
state  harbor  commissioners  as  aforesaid,  to-wit,  at  said  city  and  county  of 
San  Francisco,  state  aforesaid,  on  said  eighth  day  of  December,  A.  D.  1882, 
he,  the  said  John  S.  Gray,  to-wit,  at  said  city  and  county  aforesaid,  and  on 
said  eighth  day  of  December  last  aforesaid,  did  then  and  there  fraudulently 
and  feloniously,  and  not  in  the  due  and  lawful  execution  of  his  said  employ- 
ment and  trust  as  such  secretiiry,  clerk,  and  servant  of  said  board,  while  he, 
the  said  John  S.  Gray,  so  as  aforesaid,  was  the  secretary,  clerk,  and  servant 
of  said  board  of  state  harbor  commissioners,  (otherwise  known  and  desig- 
nated as  the  state  board  of  harbor  commissioners,)  and  while  he,  said  John 
6.  Gray,  had  the  said  public  moneys  aforesaid  in  his  possession  and  under  his 
control  as  such  secretary,  clerk,  and  servant,  as  aforesaid,  convert,  appro- 
priate, and  embezzle  the  said  public  moneys  to  his  own  use,  contrary  to  the 
form  of  the  statute,"  etc. 

The  foregoing  information  was  daly  presented  and  filed  on  the 
seventh  day  of  May,  1883.  A  plea  to  the  jurisdiction  was  filed  on 
the  twenty-third  of  the  following  June,  in  which  the  defendant  averred 
that  on  the  third  day  of  April,  1883^  he  was  a  resident  of  the  city  of 
Guaymas,  in  the  republic  of  Mexico,  pursuing  his  ordinary  business, 
when  he  was  illegally  arrested,  without  warrant  and  without  having 
been  accused  of  any  crime,  and  cast  into  prison,  where  he  was  kept 
until  the  seventeenth  of  the  same  month,  and  then,  against  his  will 
and  without  authority  of  law,  was  brought  back  to  the  United  States; 
that  he  was  never  demanded  by  the  governor  of  California  nor  surren- 
dered by  the  governor  of  Sonora  on  an  accusation  charging  him  with 
the  crime  of  embezzlement  contained  in  the  information ;  and,  fur- 
thermore, that  the  offense  charged  in  the  information  is  not  an  extra- 
ditable one  under  the  treaty  between  the  United  States  and  Mexico. 
The  defendant  further  avers  (in  his  plea  to  the  jurisdiction  of  the 
court)  that  the  offense  charged  in  the  information  is  not  the  same, 
neither  in  fact  nor  in  law,  as  that  found  in  the  complaint  made  and 
filed  before  the  committing  magistrate,  and  which  complaint  was 
transmitted  to  the  governor  of  this  state,  and  upon  which  the  requi- 
sition was  oade;  wherefore,  and  for  other  reasons  stated,  the  de- 
fendant objected  to  the  jurisdiction  of  the  court,  and  entered  his  pro- 
test against  any  trial  therein. 

To  this  plea  the  people  replied  that  in  the  month  of  April,  1883, 
a  requisition  from  the  governor  of  this  state  was  addressed  to  the 
governor  of  the  state  of  Sonora,  Mexico,  under  and  in  pursuance  of  a 
treaty  between  the  United  States  and  the  republic  of  Mexico,  dated 
December  11, 1861,  for  the  extradition  of  persons  charged  with  crimes, 
charging  John  S.  Gray,  the  defendant,  with  the  crime  set  forth  in 
the  information.  Thp  replication  proceeds  to  set  out  the  proceedings 
in  dntail,  showing  them  to  h^ve  been  in  at^cordance  with  law,  and 
which  culminated  in  tlfe  spr^nder  of  the. alleged  fugitive  from  jus- 
tice by  tlie  authorities  of  M^^o  to  the  authorities  of  the  state  of 
California  for  trial.  The  case  was  assigned  to  department  11,  Hon* 
D.Jij.Toopy,  judge,  for  trial.:- .      .  .,.   r^.  '     t 

v.6p,no.3— 16  '^  '     ^  -     ", 


Digitized  by 


Google 


242  THE  PAOIFIO  REPOBTEB,  [GaL 

On  the  twenty-fifth  day  of  July,  1883,  the  defendant  Interposed  a 
plea  of  not  guilty  to  the  information,  and  the  trial  of  the  case  was 
thereupon  fixed  for  August  27th  following.  The  trial  was  afterwards 
postponed  until  the  twenty-fifth  day  of  October,  1888,  when  it  com- 
menced. Before  proceeding  therewith  several  preliminary  motions 
were  made  on  behalf  of  the  defendant  in  the  form  of  objections  to  the 
jurisdiction,  a  motion  to  strike  out  the  information,  a  motion  to  dis- 
miss the  defendant,  etc.,  all  of  which  were  overruled  by  the  court 
We  are  of  the  opinion  that  the  proceedings  to  secure  the  return  of  the 
prisoner  from  the  republic  of  Mexico  were  in  conformity  to  law.  The 
charge  against  him  was  embezzlement  of  public  moneys  of  the  state 
of  California,  and  the  ofifense  of  embezzlement  of  public  moneys  is 
extraditable  under  the  treaty,  as  article  3  of  the  treaty  between  the 
United  States  and  the  republic  of  Mexico,  bearing  date  December  11, 
1861,  expressly  declares  that  the  crime  of  "embezzlement  of  public 
moneys"  is  extraditable.  It  may  be  conceded,  as  is  stated  by  nu- 
merous authorities,  that  a  party  can  only  be  tried  for  an  offense  that 
is  extraditable,  and  only  for  the  offense  for  which  he  is  extradited, 
(see  Blandford  v.  State^  10  Tex.  Ct.  App.  627;  Spear,  Extr.  203, 204;) 
and  yet  we  think  the  plea  to  the  jurisdiction  was  properly  overruled. 
The  case  comes  within  the  provisions  of  the  treaty,  and  the  offense 
(embezzlement)  for  which  the  defendant  was  tried  was  the  offense 
with  which  he  was  charged,  and  the  same  for  which  he  was  extra- 
dited. 

The  prosecution  in  the  case  was  under  section  504  of  the  Penal 
Code.  The  point  is  made  that  the  case  does  not  come  within  the 
provisions  of  the  foregoing  section  of  the  Code,  but  we  are  at  a  loss 
to  know  why  it  does  not.  The  money  was  received  by  the  defendant 
in  his  ofiScial  capacity  as  secretary  of  the  board  of  state  harbor  com- 
missioners; it  was  in  his  possession  and  under  his  control  by  yirtue 
of  his  trust,  and  it  was  public  money  of  the  state  of  California.  All  the 
facts  constituting  the  offense,  and  bringing  it  clearly  within  section 
504  of  the  Code,  are  set  forth  in  the  information.  On  the  trial  of 
the  case  the  prosecution  was  allowed  to  prove,  against  the  objections 
of  the  defendant,  numerous  other  acts  of  embezzlement  committed 
by  the  defendant,  in  addition  to  the  one  charged  in  the  information, 
and  this,  it  seems  to  us,  is  the  most  formidable  objection  to  the  pro- 
ceedings taken  on  the  appeal.  It  is  claimed  that  no  evidence  can  be 
introduced  on  behalf  of  the  people  respecting  any  other  crime  than 
that  charged,  and,  as  a  general  rule,  such  is  undoubtedly  so;  but 
there  are  exceptions  to  this  general  rule.  In  the  case  at  bar,  the 
avowed  object  of  the  district  attorney  in  introducing  evidence  of  other 
acts  of  embezzlement  of  public  moneys  by  the  defendant  was  simply 
to  prove  a  guilty  knowledge  and  a  criminal  intent  in  the  appropria- 
tion of  the  $700  described  in  the  information,  and  there  are  numerous 
authorities  holding  that  the  evidence  admitted  is  competent  for  that 
purpose.    In  Whart.  Ev.  §  46  et  $eq.,  it  is  said  that  where  the  party's 
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guilty  knowledge  is  involved,  acts  of  a  similar  nature  are  admissible. 
See»  also,  Bosooe,  Grim.  Ey.  88-90. 

On  an  indictment  for  receiving  stolen  goods  evidence  may  be  given 
of  the  receipt  of  several  other  stolen  articles  for  the  purpose  of  prov- 
ing guilty  knowledge.  State  v.  Ooete,  84  Mo.  89.  So,  where  a  party 
is  indicted  for  forgery,  and  uttering,  with  a  guilty  knowledge,  a  forged 
bill  of  exchange,  it  was  held  that  other  forged  bills  found  on  the  pris- 
oner might  be  shown  in  evidence.  Spencer  v.  Com.  2  Leigh,  751. 
On  an  indictment  for  an  assault  with  intent  to  commit  rape,  pre- 
vious assaults  on  the  prosecutrix,  with  similar  intent,  are  competent 
evidence.  WiUiami  v.  State,  8  Humph.  585,  So,  on  an  indictment 
for  administering  sulphuric  acid  with  intent  to  kill  horses,  adminis- 
tering at  different  times,  for  a  like  purpose,  was  permitted  to  be  shown. 
Rex  V.  Mogg,  4  Gar.  &  P.  864.  Where  a  person  is  indicted  for  ma- 
liciously shooting,  Mr.  Bussell  says  that  proof  may  be  given  that  the 
prisoner  at  another  time  intentionally  shot  at  the  same  person. 
Grimes,  vol.  2,  p.  777.  ''Evidence  of  another  act  of  embezzlement 
by  the  defendant  during  the  same  week  in  which  that  charged  in  the 
indictment  was  alleged  to  have  been  committed,  was  competent  for  the 
purpose  of  proving  guilty  knowledge."  Com.  v.  Shepard,  1  Allen,  581. 
In  case  of  murder  by  poisoning,  evidence  of  previous  acts  of  poison- 
ing is  admissible.  Reg.  v.  Geering,  18  Law  J.  M.  G.  215.  See,  also. 
King  v.  IVylie,  1  Bos.&  P.  N.  E.  92 ;  Reg.  v.  Bleaadale,  2  Car.  &  K.  765, 
For  the  purpose  of  proving  guilty  knowledge  evidence  is  admissible 
that  the  defendant  had  previously  passed  similar  counterfeit  coins, 
although  indictments  therefor  are  pending.  Com.  v.  Stearns,  10 
Mete.  256.  '* Although  facts  may  be  proved,  not  connected  with  the 
transaction  constituting  the  crime,  to  establish  guilty  knowledge,  yet 
they  are  to  be  regarded  as  competent  because  they  tend  directly  to 
prove  an  essential  element  of  the  crime,  to- wit,  guilty  knowledge  of 
a  given  fact."  Per  CBtUEOH,  G.  J.,  in  Copperman  v.  State,  56  N.  Y. 
592.  ''Whenever  the  intent  or  guilty  knowledge  of  a  party  is  a  ma- 
terial ingredient  in  the  issue  of  a  case,  then  collateral  facts — that  is, 
other  acts  and  declarations  of  a  similar  character  tending  to  estab- 
lish such  intent  or  knowledge — are  proper  evidence."  Trogdon's  Case, 
31  Grat.  872.  See,  also,  Coleman  v.  State,  68  N.  Y.  555 ;  Shriedley 
V.  State,  23  Ohio  St.  130.  Such  evidence  is  deemed  admissible  when- 
ever it  is  necessary  to  establish  guilty  knowledge.  There  are  other 
cases  to  which  reference  might  be  given,  but  the  foregoing  will  suffice 
to  show  that  there  are  exceptions  to  the  rule  which  confines  the  evi- 
dence in  a  criminal  prosecution  to  the  precise  case  on  trial ;  and  the 
only  question  here  is  whether  the  case  we  are  considering  comes  within 
the  exception. 

It  appears  that  there  was  a  clerk  and  several  deputies  connected 
with  the  office  of  the  secretary  of  harbor  commissioners,  and,  if  but  one 
act  of  embezzlement  had  been  established  by  the  evidence,  it  would 
have  been  at  least  a  plausible  defense  for  the  accused  to  have  made 
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that  it  was  done  without  his  knowledge ;  but,  for  the  purpose  of  fixing  a 
guilty  knowledge  on  the  defendant  beyond  the  ground  of  cavil,  the 
prosecution  showed  a  systematic  course  of  embezzlement  in  the  oifice, 
extending  through  a  considerable  period  of  time,  and  involving  nu- 
merous transactions,  of  which  the  defendant  must  have  been  cogni- 
zant. To  state  the  matter  in  the  language  of  the  district  attorney, 
the  evidence  was  admissible  for  the  purpose  of  "'rebutting  any  idea 
or  notion  of  mistake  or  accident ;  in  other  words,  to  show  by  other  sim- 
ilar acts  that,  in  the  particular  act  complained  of,  there  existed  a  guilty 
intent  to  appropriate  and  convert  the  people's  money  to  defendant's 
own  use."  But  it  may  be  said  on  behalf  of  the  defense  that  the  court 
should  have  limited,  by  proper  instructions  to  the  jury,  the  purposes 
for  which  the  evidence  was  admitted,  and  the  only  purpose  for  which 
it  coald  be  considered  by  them.  Doubtless,  such  an  instruction  would 
have  been  proper,  but  it  was  not  asked  by  the  defendant.  We  find 
in  the  record  68  instructions — or  requests,  as  they  are  called — on  be- 
half of  the  defense,  but  not  one  of  them  is  directed  to  the  point  we 
are  now  considering.  It  has  been  held  here,  in  several  cases,  that 
the  court  is  not  obliged  to  instruct  the  jury  on  any  point  of  law  in 
the  case  unless  it  is  requested  to  do  so.  ''Where  a  party  in  a  criminal 
case  fails  to  ask  the  court  to  give  instructions  to  the  jury  upon  a  par- 
ticular point,  he  cannot  complain  of  error  on  the  part  of  the  court  in 
not  giving  the  instructions."  People  v.  Haun,  44  Cal.  96;  People  v. 
Ah  Wee,  48  Cal.  236. 

In  consideration  of  what  has  been  said,  we  are  of  opinion  that  there 
was  no  error  in  admitting  the  evidence  complained  of.  The  forego- 
ing disposes  of  the  most  formidable  point  in  the  case ;  but  there  are 
two  or  more  other  errors  assigned,  which  we  will  now  proceed  to  dis- 
pose of. 

Considerable  is  said  in  the  appellant's  brief  about  the  ownership 
of  the  moneys  embezzled.  It  is  claimed  that  they  did  not  become 
the  property  of  the  state  until  they  were  paid  into  the  treasury.  The 
moneys  were  collected  as  wharfage,  tolls,  etc.  The  wharves  belonged 
to  the  state,  and  the  moneys  were  collected  for  the  use  of  the  state  by 
its  agent.  If  the  moneys  so  collected  did  not  belong  to  the  state,  it 
would  be  a  problem  of  difficult  solution  to  determine  who  they  did 
belong  to.  Certainly,  the  state  board  of  harbor  commissioners  had 
no  right  to  such  moneys,  and  the  secretary  of  the  board  had  no  title 
whatever  to  the  same.  We  think  that  as  soon  as  moneys  are  col- 
lected by  an  officer  of  the  state,  for  the  use  and  benefit  of  the  state, 
the  moneys  so  collected  belong  to  the  state. 

Another  point  made  on  appeal  is  that  the  precise  sum  of  $700 
charged  in  the  information  is  not  proved  to  have  been  embezzled. 
We  do  not  think  it  devolved  upon  the  prosecution  to  prove  the  exact 
amount,  and  that  proof  of  the  embezzlement  of  only  a  part  of  the 
amount  charged  was  sufficient  to  support  the  information.  Section 
1131  of  the  Penal  Code  provides  that  "upon  a  trial  for  larceny  or  em- 
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bczzlement  of  money,  bank-notes,  certificates  of  stock,  or  valu  ble 
securities,  the  allegation  of  the  indictment  or  information,  so  far  as 
regards  the  description  of  the  property,  is  sustained  if  the  ofifender 
be  proved  to  have  embezzled  or  stolen  any  money,  bank-notes,  cer- 
tificates of  stock,  or  valuable  security,  although  the  particular  species 
of  coin  or  other  money,  or  the  number,  denomination,  or  kind  of  bank- 
notes, certificates  of  stock,  or  valuable  security,  be  not  proved."  The 
evidence  in  the  case  clearly  brought  it  within  the  foregoing  provision 
of  the  Code,  and  was  sufficient. 

The  only  question  in  the  case  which  remains  to  be  considered  is  in 
connection  with  the  instructions  given  and  refused.  The  general 
charge  of  the  court  seems  to  contain  a  correct  exposition  of  the  law, 
and,  although  it  may  be  subject  to  some  hypercritical  objection,  we 
think  it  is,  on  the  whole,  a  correct  statement  of  the  law.  We  have 
already  said  that  the  defendant  moved  the  court  to  give  6S  instruc- 
tions to  the  jury,  many  of  which  are  not  law,  and  others  of  which  were 
substantially  covered  by  the  charge  given.  This  court  has  held  in 
such  cases  that  it  is  not  the  duty  of  the  trial  court  to  state  the  law 
more  than  once  to  the  jury,  and  if  the  instructions  asked  in  this  case 
had  all  been  given,  we  think  the  jury  would  have  had,  at  most,  a 
confused  notion  of  the  law  in  the  case.  The  court  seems  to  have 
charged  the  jury  with  clearness,  and  in  sufficient  detail.  The  charge 
was  sufficient  to  acquaint  the  jury  with  the  principles  of  law  appli- 
cable to  the  case,  and  to  lead  them  to  a  true  understanding  of  it.  We 
think  there  is  no  substantial  error  in  the  transcript.  Judgment  and 
order  are  affirmed. 

We  concur;    Boss,  J.;  McKeb,  J, 


People  v.  Jones.     (No.  10,997.) 

Filed  December  24, 1884. 
Judgment  A.ffiiimed. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Wilson  d  Perry,  for  appellant. 

The  Attorney  Oeneral,  for  respondent. 

By  the  Goubt.  There  is  no  merit  whatever  in  this  appeal^  and 
the  judgment  and  order  are  affirmed. 
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People  v.  Silyas.     (No.  30,082.) 

Filed  December  26,  1884. 

Inforwatton  fob  Murder— Verdict— Instructions— J  udgkeht  Affirmed. 

Verdict  of  the  jury,  finding  defendant  guilty  of  the  crime  of  murder,  hdd 
Justified  by  the  law  and  evidence  j^iven  in  the  case,  instructions  held  full  and 
correct.    Judgment  affirmed. 

In  bank.     Appeal  from  tbe  superior  court  of  Los  Angeles  county. 

Z.  T.  Carson^  for  appellant. 

I'/ie  Attorney  General^  for  respondent. 

Morrison,  C.  J.  The  district  attorney  filed  an  information  in  the 
superior  court  of  Los  Angeles  county,  charging  the  defendant  with  tho 
crime  of  murder,  alleged  to  have  been  committed  in  the  city  of  Los 
Angeles  on  the  morning  of  July  21,  1884.  The  facts  in  the  case  are 
clearly  established  by  the  evidence,  and  are  briefly  as  follows :  James 
Mclntyre,  the  party  killed,  and  a  friend  named  Hickey  were  passing 
along  New  High  street,  in  Los  Angeles,  when  they  saw  the  defendant 
sitting  in  a  chair  on  the  sidewalk  nearly  opposite  a  saloon  kept  by  one 
Olivier.  The  sidewalk  at  that  place  was  about  seven  feet  wide,  and 
the  man  was  sitting  between  two  and  three  feet  from  the  side  of  the 
house,  occupying  very  nearly  the  middle  of  the  walk.  As  the  deceased 
and  Hickey  passed  the  defendant  between  him  and  the  house,  one  of 
them  rubbed  against  him,  struck  him  with  his  foot  on  the  leg,  and 
knocked  his  hat  oif,  as  the  defendant  says,  whereupon  the  defendant 
got  up  from  the  chair  upon  which  he  was  sitting  and  addressed  a  very 
opprobrious  epithet  to  the  two  men,  particularly  to  Hickey,  and  draw- 
ing a  large  knife,  the  blade  of  which  was  about  six  inches  in  length, 
made  a  hostile  demonstration  with  it,  Hickey  being  the  particular  ob- 
ject  of  his  anger.  Thereupon  tbe  deceased  struck  at  the  defendant. 
The  evidence  does  not  show  clearly  whether  the  blow  reached  the  de- 
fendant or  not.  At  all  events,  it  was  a  blow  with  the  fist  simply,  and 
did  not  do  the  defendant  any  injury.  Thereupon  the  defendant  at- 
tacked the  deceased  with  his  knife,  and  pursued  him  at  least  80  or 
100  feet,  striking  at  him  and  cutting  him  with  the  knife  until  the  de- 
ceased fell  upon  the  ground  and  died  in  a  few  minutes.  The  savage 
nature  of  the  attack  is  shown  by  the  character  of  tbe  wounds  inflicted. 
The  physician  who  made  tbe  pott  mortem  testified  as  follows : 

"The  external  ex»imination  showed  five  wounds;  two  on  the  fingers  of  the 
right  hand — one  on  the  back  of  one  finger  and  the  other  on  the  under  side  of 
the  next  finger.  These  two  lay  in  a  direct  line  with  each  other,  and  could  have 
been  made  at  one  time  with  a  double-edged  knife.  They  were  small  wounds. 
Another  wound  was  in  the  left  groin,  one  inch  and  a  half  in  length,  and  out 
of  this  the  bowels  were  protruding  about  eight  or  ten  inches.  There  was 
another  wound  in  the  left  side,  about  an  inch  and  a  half  or  two  inches  from 
the  left  nipple,  and  an  inch  long.  The  fifth  wound  was  on  the  same  side. 
Just  back  of  the  shoulder  Joint  *  *  *  Both  the  wound  in  the  groin  and 
the  one  in  the  side  were  necessarily  fatal,  and,  ordinarily,  life  would  last 
about  ten  or  fifteen  minutes  after  the  infliction  of  such  wounds  " 
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No  weapon  of  any  kind  was  found  on  the  body  of  the  deceased,  and 
it  IB  not  pretended  that  any  was  seen  by  any  of  the  witnesses — not 
even  by  the  defendant.  The  ease  is  one  of  a  felonious  attack  by  the 
defendant  upon  Hickey,  an  attempt  by  the  deceased,  however  rash 
and  inefiScacioQs,  to  resist  such  an  attack,  and  then  a  most  ferocious 
and  blood-thirsty  assault  on  deceased.  The  defendant  pursued  his  un« 
armed  and  unresisting  victim  for  80,  and  perhaps  100,  feet,  cutting  at 
him  with  his  knife  and  inflicting  on  him  wounds  from  which  he  died  in 
a  few  minutes.  The  learned  counsel  for  the  defendant  labors  to  show 
that  the  crime  does  not  rise  higher  than  the  degree  of  manslaughter; 
but  the  jury  found  the  defendant  guilty  of  murder  in  the  first  degree, 
and  we  do  no<>  see  anything  harsh  or  unreasonable  in  the  verdict. 
The  charge  of  the  court  to  the  jury  is  remarkably  full,  clear,  and  cor- 
rect.  With  the  law  as  laid  down  by  the  court  the  defendant  had  no 
cause  of  complaint ;  and  the  verdict  of  the  jury  is  fully  justified  by 
that  law,  and  the  evidence  given  in  the  case.  Judgment  and  order 
affirmed. 

We  concur :    Eoss,  J ;  Myrick,  J, ;  Thornton,  J. 
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8UPREMB  COURT  OF  MONTAHfA. 

(6  Mont  242) 

Territobx  V.  YOUNO. 

August  Term,  1884. 

1.  Indictment  fob  MuBDEn—Ai.LKQATioN-— Weapon  in  Hand  of  Accused. 

in  an  indictment  for  murder,  the  allegation  that  at  the  time  of  the  perpetra- 
tion of  the  crime  the  weapon  was  in  the  hands  of  the  defendant,  is  not  neces- 
sary to  a  full  description  of  the  crime,  nor  in  order  to  inform  the  defendant  of 
the  particulars  of  the  charge  which  he  is  to  meet,  and,  if  inserted,  need  not  be 
proved. 

2.  Bame-— Must  Support  Judoment^Qurstion  mat  be  Raised  on  Appeal. 

The  indictment  must  support  the  judgment,  and  the  question  whether  it  doei 
or  not  can  be  first  raised  in  the  appellate  court. 

3.  Same— Technical  Conclusion — Statdtb  on  Subject. 

The  reason  for  the  technical  conclusion  of  indictments  for  murder  at  com- 
mon law  all  disappear  under  statutes  defining  the  degrees  of  the  crime,  and  pro- 
viding that  the  jury  shall  designate  the  degree  in  their  verdict,    Kcv.  St.  p.  311, 
4  171,  subds.  5,  6. 
5.  Appeal— Testimony  Taken  in  Court  Below. 

Testimony  cannot  be  brought  before  the  appellate  court  for  review  except 
by  statement  on  motion  for  a  new  trial. 

Appeal  from  a  judgment  of  the  district  court  of  Gallatin  county. 

JR.  P,  VivioH  and  J.  B.  Sanborn,  for  appellant. 

J.  A,  Johnston,  Atty.  Gen.,  for  respondent. 

Wade,  C.  J.  This  is  an  appeal  from  a  final  judgment  rendered 
upon  a  verdict  in  which  the  defendant  was  found  guilty  of  the  crime 
of  murder  in  the  first  degree.  There  was  but  one  exception  taken 
and  saved  during  the  trial,  and  that  has  been  abandoned  by  counsel 
for  the  defendant  in  their  briefs  and  arguments  as  unworthy  of  their 
consideration.  That  exception  is  based  upon  the  proposition  that 
the  facts  stated  in  the  indictment  do  not  constitute  a  public  ofiFense, 
in  this :  the  indictment  does  not  allege  that  the  defendant  had  and 
held  a  certain  gun,  or  had  any  weapon  in  his  possession,  at  the  time 
of  the  alleged  killing,  and  that  the  said  indictment  is  therefore  un- 
certain. A  reference  to  the  authorities  will  conclusively  show  that 
such  an  allegation  is  unnecessary.  In  the  case  of  Com,  v.  CosU 
ley,  118  Mass.  1,  which  was  an  indictment  for  murder,  the  defendant 
moved  to  quash  the  indictment,  "because  there  is  no  allegation  that 
the  pistol  named  therein  as  the  weapon  with  which  the  homicide  was 
committed,  was  had  or  held  by  the  defendant,  at  the  time  of  the  com- 
mission  of  the  ofFense,  in  his,  the  defendant's,  hand  or  hands."  The 
motion  was  overruled,  and  the  defendant  excepted.  In  deciding  the 
question  raised  by  the  exception.  Chief  Justice  Gray  said:  "The 
only  objection  to  the  form  of  the  indictment  is  for  the  omission  to 
allege  that  the  pistol  was  held  in  the  hand  of  the  defendant.  This 
objection  is  supported  by  a  statement  in  2  Hale,  F.  G.  185,  and  by 
a  case  there  cited,  decided  in  the  time  of  Queen  Elizabeth.  But  the 
materiality  of  such  an  allegation  has  been  denied  or  doubted  by  the 
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later  English  writers  on  criminal  law.  2  Hawk.  P.  C.  p.  23,  §§ 
76-84;  1  East,  P.  C.  341;  1  Starkie,  Crim.  PL  (2d  Ed.)  92;  1  Russ. 
Cr.  (3d  Ed.)  658;  Archb.  Crim.  Pi.  (10th  Ed.)  407.  It  is  not  neces- 
sary to  a  full  description  of  the  crime,  nor  in  order  to  inform  the  de- 
fendant of  the  particulars  of  the  charge  which  he  is  to  meet,  and,  il 
inserted,  need  not  be  proved.  We  are  of  the  opinion  that  it  is  of  the 
same  character  as  a  description  of  the  size  of  the  wound,  the  omis- 
sion of  which  does  not  a£Fect  tho  validity  of  the  indictment.''  Train 
&  H.  Crim.  PL  274. 

But  though  there  were  no  other  objections  to  the  indictment  at  the 
trial,  still  the  indictment  must  support  the  judgment,  and  the  ques- 
tion as  to  whether  it  does  or  not  can  be,  as  it  tias  been,  raised  in  this 
court  for  the  first  time  in  this  case.  It  is  admitted  by  counsel  for 
the  defendant  that  the  indictment  is  good  for  murder  in  the  second  de- 
gree, and  that  it  is  a  good  common-law  indictment  for  murder.  If  this 
be  so,  then  this  case  is  within  the  decision  of  this  court  in  the  case  of 
Territory  v.  Stears,  2  Mont.  320,  which  case  is  aflSrmed  in  Terri- 
tory V.  Mc Andrews,  3  Mont.  158,  where  it  is  held  that  an  indictment 
for  murder,  good  at  common  law,  is  good  under  our  statute.  More 
than  this,  the  indictments  in  the  Stears  and  McAndrews  Cases  are  in 
every  material  particular  the  same  as  the  indictment  in  the  case  we 
are  considering.  The  only  difference  is  in  the  conclusion  of  the  in- 
dictments. .  In  the  Stears  Case  the  indictment  concludes  as  follows : 
"'And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
say  that  the  said  William  H.  Stears,  the  said  Franz  Warl,  in  man- 
ner and  form  aforesaid,  then  and  there  feloniously,  willfully,  and  of 
his  deliberate  and  premeditated  malice,  and  of  his  malice  aforethought, 
did  kill  and  murder,  contrary,"  etc. 

In  this  case,  the  indictment — after  charging  that  the  defendant,  in 
and  upon  one  Daniel  McCarty,  feloniously,  willfully,  unlawfully,  de- 
liberately, premeditatedly,  and  of  his  malice  aforethought,  did  make 
an  assault,  and  then  and  there  (describing  the  means  used)  feloni- 
ously, willfully,  unlawfully,  deliberately,  premeditatedly,  and  of  his 
malice  aforethought,  did  strike,  penetrate,  and  wound  the  said  Daniel 
McCarty,  (describing  how  and  where,)  thereby  giving  to  the  said  Daniel 
McCarty  one  mortal  wound,  of  which  mortal  wound  the  said  McCarty 
instantly  died — concludes  as  follows :  ''And  so  the  grand  jurors  afore- 
said do  say  that  the  said  Frank  Young,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  willfully,  unlawfully,  deliberately,  pre- 
meditatedly, and  of  his  malice  aforethought,  did  kill  and  murder,  con- 
trary," etc,  leaving  out  the  words  "him,  the  said  McCarty."  These 
words  are  the  mere  conclusion  drawn  from  the  preceding  averments. 
If  the  averments  are  bad,  the  conclusion  will  not  aid  them ;  if  they 
are  good,  and  sufiSciently  describe  the  crime  as  the  law  requires,  by 
proper  averments,  the  formal  concluding  words  are  immaterial.  At 
common  law  the  concluding  words  formally  charging  the  defendant 
with  murder  were  necessary  in  order  to  distinguish  an  indictment  for 
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murder  from  an  indictment  for  manslaughter.  If  the  term  "murder*' 
were  omitted  from  the  conclusion  of  the  indictment,  the  defendant 
could  only  be  convicted  of  manslaughter.  3  Chit.  Grim.  Law,  737; 
Fonts  V.  State,  8  Ohio  St.  119,  120. 

The  reason  for  the  technical  conclusion  of  indictments  for  murder 
at  common  law  all  disappear  under  statutes  defining  the  degrees  of 
the  crime,  and  providing  that  the  jury  shall  designate  the  degree  in 
their  verdict.  And  so  we  are  compelled  to  say  that  this  indictment 
is  clearly  within  the  Stears  and  McAndrew  decisions,  and  those  de- 
cisions we  cannot  disturb.  This  conclusion  seems  irresistible  when 
we  remember  our  statute,  which  provides  that  no  indictment  shall  be 
quashed  or  set  aside  for  any  surplusage  or  repugnant  allegation  when 
there  is  sufficient  matter  alleged  to  indicate  the  crime  and  person 
charged,  or  for  any  defect  or  imperfection  which  does  not  tend  to  prej- 
udice the  substantial  rights  of  the  defendant  on  the  merits.  Bev.  St. 
p.  311,  §  171,  subds.  5,  6. 

This  is  an  appeal  from  the  judgment.  There  was  no  motion  for  a 
new  trial.  The  decisions  of  this  court  are  uniform  and  numerous  that 
the  testimony  cannot  be  brought  here  for  review  except  by  statement 
on  motion  for  a  new  trial.  The  testimony  is  not  before  us  in  such  a 
manner  that  we  can  examine  it  as  to  its  sufficiency  to  support  the  ver- 
dict. Only  a  motion  for  a  new  trial  could  have  brought  it  here  for 
that  purpose.     There  is  no  exception  to  this  rule. 

The  defendant  at  the  trial  did  not  ask  for  any  instructions  to  the 
jury  in  his  own  behalf,  nor  did  he  object  to  or  take  an  exception  to 
those  given  by  the  court,  or  to  any  part  or  portion  of  them.  He  did 
not  suggest  an  addition  to  or  a  modification  of  the  instructions  as 
given.  This  being  so,  we  cannot  consider  the  questions  raised  by 
counsel  for  defendant  in  their  briefs  and  argument  for  the  first  time. 
Over  and  over  again  this  court  has  decided  that  we  cannot  consider 
objections  to  instructions  to  the  jury  unless  such  objections  were  made 
and  saved  at  the  trial  in  a  proper  bill  of  exceptions.  Under  the  law 
of  the  territory  and  precedents  of  this  court  there  is  nothing  in  the 
record  by  which  the  judgment  can  be  disturbed.  The  judgment  is 
affirmed. 

(All  concur.) 


Territory  v.  Hanna. 

Au^rust  Term,  1884. 

1.  Appeal— T^OTicE  op  Appeal— Sek vice  upon  Clerk. 

An  appeal  can  only  be  taken  from  the  district  court  to  the  supreme  court  hy 
the  service  of  a  notice  upon  the  clerk  of  the  court  where  the  judgment  was 
entered,  stating  that  the  appellant  appeals  from  the  judgment. 

2.  Bame— Notice— Sekvice  upon  Prosecuting  Attorney. 

In  a  criminal  case,  if  an  appeal  is  taken  by  a  defendant,  a  notice,  similar  to 
that  which  is  required  to  be  served  ujjon  the  clerk,  must  be  served  upon  the 
prosecuting  attorney  as  well. 
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3.  Same  —  Mere  Filing  with  Clehk  of  Notice  Served  upon  Pkosecutino 

Attorney. 

A  notice  served  upon  the  prosecuting  attorney,  and  filed  with  the  clerJs,  is 
not  sufficient  to  enable  the  appellate  court  to  entertain  the  appeal. 

4.  Sams— FiiiiNO  ov  Tranbcbift— Time  of  Such  Filino. 

If  an  appeal  is  taken  by  a  substantial  compliance  with  the  statute,  and 
thereby  the  lower  court  has  lost  and  the  supreme  court  acquired  jurisdiction 
of  the  case,  the  matter  as  to  the  time  when  the  transcript  should  be  filed  is 
directory  and  not  mandatory.     Territory  v.  Flvwert,  2  Mont.  392. 

Motion  to  dismiss  an  appeal. 

I.  D.  McCutcheon,  for  appellant, 

J.  A.  Johnston,  Atty.  Gen.,  for  respondent. 

Wade,  C.  J.  The  plaintiff  moves  the  court  to  dismiss  the  appeal 
herein  for  the  reason  that  no  notice  of  appeal  was  served  upon  the 
clerk  as  the  statute  requires,  and  that  the  transcript  was  not  filed 
within  the  time  provided  by  law.  Our  statute  provides  that  an  ap- 
peal in  a  criminal  case  is  taken  by  the  service  of  a  notice  upon  the 
clerk  of  the  court  where  the  judgment  was  entered,  stating  that  the 
appellant  appeals  from  the  judgment.  If  taken  by  the  defendant  a 
similar  notice  must  be  served  upon  the  attorney  prosecuting.  Ap- 
peals are  matters  of  statutory  regulation.  There  must  be  a  substan- 
tial compliance  with  the  statute  in  order  to  confer  jurisdiction  upon 
the  appellate  court.  The  appellant  is  charged  with  the  duty  of  per- 
fecting his  appeal  in  the  manner  provided  by  law,  and  error  in  this 
regard  affects  the  jurisdiction  of  the  appellate  court.  Courtright  v. 
Berkins,  2  Mont.  404. 

An  appeal  can  only  be  taken  from  the  district  court  to  the  supreme 
court  by  the  service  of  a  notice  upon  the  clerk  of  the  court  where  the 
judgment  was  entered,  stating  that  the  appellant  appeals  from  the 
judgment.  Unless  the  notice  is  served  there  is  no  appeal.  A  notice 
directed  to  the  attorney  prosecuting,  and  served  upon  him  and  filed 
with  the  clerk,  is  not  the  service  of  notice  upon  the  clerk.  The  clerk 
is  not  presumed  to  know  the  contents  of  papers  filed  with  him,  ad- 
dressed to  other  persons,  and  of  which  he  is  simply  the  custodian. 
The  times  at  which,  and  the  successive  order  in  which,  the  several 
steps  are  to  be  pursued  to  take  and  perfect  an  appeal,  are  distinctly 
prescribed  by  statute,  and  must  be  observed ;  otherwise,  the  appeal 
must  fail.     Aram  v.  Shallenberger,  42  Cal  275. 

It  foUows,  therefore,  that  the  failure  of  the  appellant  to  serve  a  no- 
tice of  appeal  upon  the  clerk  of  the  court  where  the  judgment  was 
rendered,  is  fatal  to  the  appeal,  and  the  appellate  court,  in  the  ab- 
sence of  such  notice  and  service,  acquires  no  jurisdiction  of  the  case. 
As  lo  the  time  when  the  transcript  should  be  filed,  if  the  appeal  has 
been  properly  taken  by  a  substantial  compliance  with  the  statute,  and 
the  lower  court  has  thereby  lost  jurisdiction  of  the  case,  and  the  ap- 
pellate court  has  acquired  jurisdiction,  as  in  such  case  it  would,  then 
the  matter  as  to  the  time  when  the  transcript  should  be  filed  is  di- 
rectory and  not  mandatory.  And  the  case  of  Territory  v.  Flowers, 
2  Mont.  392,  is  affirmed.     The  appoal  is  dismissed. 

(All  the  judges  concur.) 
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Territory  r.  Hanna. 

August  Term,  1884. 

1.  CnmiNAL  Prosecution— Evidence— Proof  must  go  to  Entire  Tranbaction. 

In  acriminal  case  the  prosecution  cannot  select  out  part  of  a  transnciion  and 
ask  a  conviction  thereon,  when  testimony  showing  the  whole  thereof  is  within 
its  reach. 

2.  Same— liEPusAL  by  Prosecution  to  Call  Acknowledged  Witness  to  thb 

Proceeding. 

The  refusal  by  a  prosecuting  attorney  to  call  as  a  witness  one  who  was  pres- 
ent during  the  commission  of  the  crime,  and  so  stated  as  present  by  such  attor- 
ney to  the  jury,  is  ground  for  a  reversal  of  judgment. 

Appeal  from  a  judgment  of  the  district  court  for  Meagher  county. 

Isaac  D.  McCutcheon,  for  appellant. 

J.  A.  Johnston,  Atty.  Gen.,  for  respondent. 

Wade,  G.  J.  This  is  an  appeal  from  a  judgment  against  the  de- 
fendant, rendered  upon  a  verdict  of  murder  in  the  first  degree.  The 
prosecuting  attorney,  in  making  his  opening  statement  of  the  case  to 
the  jury  on  behalf  of  the  territory,  said  to  the  jury,  in  the  presence 
of  the  court,  "that  at  the  time  of  the  homicide  nobody  Tvas  there  but 
the  deceased,  his  wife,  and  children."  The  prosecutor  then  produced 
testimony  tending  to  show  previous  threats  by  the  defendant  to  kill 
the  deceased,  and  the  confession  of  the  defendant  that  he  had  killed 
deceased,  and  rested  the  case  on  the  part  of  the  territory,  having  pro- 
duced no  testimony  as  to  what  took  place  at  the  killing.  Thereupon 
the  defendant  moved  the  court  that  the  prosecution  be  required  to 
call  one  Hannah  Nelson,  wife  of  the  deceased,  as  a  witness;  the  pros- 
ecutor having  stated  to  the  jury  in  his  opening  statement  that  she 
was  present  and  witnessed  the  homicide.  It  also  appeared  in  evi- 
dence  that  the  wife  of  the  deceased  was  present  at  the  dwelling-house 
of  the  deceased,  and  in  an  adjoining  room  to  that  in  which  the  de- 
ceased was  killed,  immediately  after  the  homicide.  The  motion  of 
the  defendant  was  overruled,  and  this  action  of  the  court  is  assigned 
as  error.  The  authorities  are  clear  and  conclusive  upon  the  propo- 
sition that  the  prosecution  cannot  select  out  part  of  a  transaction  and 
ask  a  conviction  thereon,  when  testimony  showing  the  whole  thereof 
is  within  its  reach.  Says  Christianoy,  J.,  in  Hurd  v.  People,  25 
Mich.  416:  ,.',.. 

"But  the  prosecution  can  never,  in  a  criminal  case,  properly  claim  a  con- 
viction upon  evidence  which  expressly,  or  by  implication,  sliovvs  but  part  of 
the  res  gestae  or  whole  transaction,  if  it  appear  that  the  evidence  of  the  rest 
of  the  transaction  is  obtainable.  This  would  be  to  deprive  the  defendant  of 
the  benefit  of  the  presumption  of  innocence,  and  to  throw  upon  him  the  bur- 
den of  proving  his  innocence.  It  is  the  res  gestce,  or  whole  transaction,  the 
burden  of  proving  which  rests  upon  the  prosecution;  so  far,  at  least,  as  the 
evidence  is  attainable.  It  is  that  which  constitutes  the  prosecutor's  case,  and 
to  which  the  defendant  has  the  right  of  cross-examination;  it  is  that  which 
the  jury  are  entit^^-i  to  liave  before  them,  and,  until  this  is  shown,  it  is  diffi- 
cult to  see  hov.  nny  legitimate  inference  of  guilt  or  the  degree  of  the  offense, 
can  be  shown.*'     "The  prosecutor  iu  a  criminal  case  is  not  at  liberty,  like  a 
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plaintiff  in  a  civil  case,  to  select  out  a  part  of  an  entire  transaction  which 
makes  against  the  defendanU  and  then  to  put  the  defendant  to  the  proof  of 
the  other  part,  so  long  as  it  appears  at  all  probable  from  the  evidence  that 
there  may  be  any  otlier  part  of  the  transaction  undisclosed;  especially,  if  it 
appears  to  the  court  that  the  evidence  of  the  other  part  is  attainable.  The 
only  legitimate  object  of  the  prosecution  is  to  show  the  whole  transaction  as 
it  was,  whether  its  tendency  be  to  establish  guilt  or  innocence.*' 

In  Maker  v.  People,  10  Mich.  226,  the  same  learned  judge  says: 
**  And  for  myself,  I  am  inclined  to  the  opinion  that  all  the  facts  constitut- 
ing the  res  gestae,  so  far  as  the  prosecuting  counsel  is  informed  of  and  hav- 
ing the  means  of  proving  them,  should,  on  principle  and  in  fairness  to  the 
prisoner,  be  laid  before  the  jury  by  the  prosecution.  They  naturally  consti- 
tute the  prosecutor's  case;  and  whenever  it  appears  evident  to  the  court  that 
but  part  of  the  facts,  or  a  single  fact,  has  been  designedly  selected  by  the  pros- 
ecution from  the  series  constituting  the  res  gestce,  or  entire  transaction,  and 
that  the  evidence  of  the  othera  is  within  the  power  of  the  prosecutor,  it  would, 
I  think,  be  the  duty  of  the  court  to  require  the  prosecutor  to  show  the  trans- 
action as  a  whole. " 

In  BoBcoe,  Grim.  Ev.  135,  it  is  said : 

"On  a  trial  for  murder,  where  the  widow  and  daughter  of  the  deceased 
were  present  at  the  time  when  the  fatal  blow  was  supposed  to  have  been  given, 
and  the  widow  was  examined  on  the  part  of  the  prosecution,  Patteson,  judge, 
directed  the  daughter  to  be  called  also,  although  her  name  was  not  on  the  in- 
dictment, and  she  had  been  brought  to  the  assizes  by  the  other  side.  The 
learned  judge  observed:  'Every  witness  who  was  present  at  a  transaction  of 
this  sort  ought  to  be  called;  and,  even  if  they  give  different  accounts,  it  is  fit 
that  the  jury  should  hear  the  evidence,  so  as  to  draw  their  own  conclusions  as 
to  the  real  truth  of  the  matter.'  "  Reg.  v.  Holden,  8  Car.  &  P.  609;  Reg,  v. 
Stroner,  1  Oar.  &K.  650;  Reg,  v.  Chapman^  8  Gar.  &  P.  559;  Reg,  v.  Orchard, 
Id.  note. 

The  statement  of  the  prosecuting  attorney,  in  opening  the  case  to 
the  jury  in  presence  of  the  court,  is  an  official  statement  made  under 
the  solemnity  of  his  official  oath.  In  this  statement  the  prosecuting 
attorney  declared  to  the  jury  that  Hannah  Nelson,  the  wife  of  the 
deceased,  was  present  at  this  homicide.  The  testimony  on  the  part 
of  the  prosecution  also  showed  that  she  was  in  a  room  adjoining  that 
in  which  the  homicide  took  place,  immediately  thereafter.  Having 
stated  officially  to  the  court  and  jury  that  she  was  present  at  the  hom- 
icide, and  the  proof  showing  that  she  was  present  immediately  there- 
after, and  in  all  probability  at  the  very  act  itself,  the  prosecuting  at- 
torney ought  to  have  called  this  witness,  or  made  some  satisfactory 
explanation  to  the  court  why  he  did  not,  otherwise  a  suggestion  is 
raised  that  there  was  design  and  purpose  in  omitting  to  call  the  wit- 
ness. Especially  should  she  have  been  called  as  there  was  no  proof 
of  the  circumstances  attending  the  killing  in  evidence  at  the  time 
the  motion  was  made.  Says  Campbell,  J.,  in  Wellar  v.  Peoplcy  30 
Mich.  23: 

"As  explained  in  ffurd  v.  People,  25  Mich.  406,  and  in  the  English  cases 
here  referred  to,  a  public  prosecutor  is  not  a  plaintiff's  attorney,  but  a  sworn 
minister  of  justice,  as  much  bound  to  protect  the  innocent  as  to  pursue  the 
guilty,  and  he  has  no  right  to  suppress  testimony.     The  fact  that  he  is  corn- 
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polled  to  call  those  witnesses,  when  he  may  not  always  find  them  disposed  to 
frankness,  entitles  him,  when  it  appears  necessary,  to  press  them  with  search- 
ing questions." 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
(All  the  judges  concur.) 


Territory  r.  Adolphson. 

August  Term,  1884. 

Conviction  of  Mckder— Testimony  IteQuiRED— Insufficient  Proof. 

Acunviction  of  murder,  arrived  at  through  testimony  of  a  single  witness, 
which  is  suhstantially  contradicted  by  other  witnesses,  and  itself  contradictory 
of  evidence  formerly  given  by  the  same  witness  before  the  coroner,  may  be  set 
aside,  as  such  testimony  cannot  convince  to  a  moral  certainty,  which  is  the 
certainty  required  in  a  criminal  case. 

Appeal  from  a  judgment  of  the  district  court  for  Gallatin  county. 

J ,  J.  Davis,  for  appellant. 

J.  A,  Johnston,  Atty.  Gen.,  for  respondent. 

Galbraith,  J.  The  defendant  was  indicted  for  and  conv^'cted  of 
the  crime  of  murder  in  the  first  degree  for  the  killing  of  one  Andrew 
Sjobeirg.  The  testimony  in  the  case  shows  that  on  the  night  of  the 
fourth  of  February,  1883,  being  the  night  upon  which  the  homicide 
is  alleged  to  have  been  committed,  the  deceased,  the  defendant,  and 
two  other  persons,  Peterson  and  Johansen,  slept  in  a  shanty  in  Bocky 
canon,  Gallatin  county.  The  evening  previous  to  the  homicide, 
Johansen  and  the  defendant  were  quarreling  with  the  deceased.  It 
would  appear  that  the  defendant  and  Johansen  were  the  assailants. 
Johansen's  enmity  to  the  deceased  would  appear  from  the  testimony 
to  have  arisen  on  account  of  a  previous  trouble  which  had  taken  place 
between  the  deceased  and  Johansen's  brother,  and  defendant's  cause 
of  quarrel  was  in  relation  to  a  settlement  of  an  indebtedness  claimed 
to  be  due  from  deceased  to  defendant  and  Peterson.  Johansen  struck 
the  defendant  two  or  three  times  with  his  hand.  When  the  deceased 
attempted  to  leave  the  cabin,  the  defendant  threw  him  back  into  the 
cabin  two  or  three  times.  During  this  altercation  the  defendant  re- 
marked that  he  (the  defendant)  would  make  "his  pain  short  before 
morning.''  But  the  witness  who  testified  to  this  threat  did  not  know 
at  the  time  to  whom  it  referred,  but  supposed  afterwards  that  it  re- 
ferred to  the  deceased.  Johansen  also  remarked,  on  the  day  pre- 
vious to  the  homicide,  in  a  conversation  relating  to  the  deceased,  "If 
he  comes  back  again  to-night,  I'll  fix  him."  They  went  to  bed  about 
10  o'clock  at  night;  Johansen  and  the  defendant  sleeping  in  the  same 
bed,  and  the  deceased  and  Peterson  sleeping  in  separate  beds.  The 
only  witness  who  connected  the  defendant  with  the  homicide  was  Pe- 
terson. He  testified  that  about  2  or  3  o'clock  at  night  the  deceased 
got  up  and  went  outside,  being  gone  two  or  three  minutes ;  that  while 
he  was  out  the  defendant  got  up  and  lit  the  candle.  The  deceased, 
when  he  returned,  blew  it  out,  and  went  to  bed.    The  defendant  went 


Digitized  by 


Google 


Mont.]  TEBRITOBY   V.  ADOLPHSON.  2o£ 

back  to  his  own  bed,  and,  after  the  deceased  laid  a  little  while,  he 
asked  the  defendant  to  "come  and  put  the  blankets  on  him,"  and 
then  the  defendant  went  up  and  took  hold  of  the  blankets  and  shook 
them  around  a  little,  and  then  "1  saw  he  had  a  knife  in  his  hand, 
and  cut  the  deceased  in  the  neck.  He  cut  him  right  on  the  left  side 
of  fche  neck.  He  only  cut  him  one  time.  I  was  laying  in  bed,  and 
Johansen  was  in  bed,  and  after  be  cut  him  the  defendant  went  back 
to  his  bed.  There  was  no  light  in  the  house;  but  the  deceased  was 
laying  right  beside  the  window,  and  I  heard  the  blood  running.  In 
the  morning  I  saw  the  blood,  and  told  the  defendant  to  come  and 
look,  and  be  reached  over  and  tooK  the  knife  that  was  lying  inside  the 
mat  between  him  and  the  wall,  and  said.  Now  you  see  this  scrub; 
that  the  knife  belonged  to  the  deceased,  and  has  laid  there  and  cut 
himself.' "  The  witness  Peterson  also  testified  that  the  deceased,  a 
very  short  time  before  he  died,  which  was  about  7  o'clock  in  the  morn- 
ing, asked  for  a  cup  of  coffee;  that  the  night  upon  which  the  homi- 
cide was  committed  was  a  moonshiny  night,  and  that  at  10  o'clock 
the  moon  was  about  mid-heaven,  and  was  shining  brightly,  so  that 
he  could  see  plainly  in  the  bouse,  though  the  door  was  shut.  He  also 
testified  that  he  made  no  statement  to  the  coroner  at  the  cabin,  and 
was  not  examined,  and  did  not  testify  for  fear  of  the  defendant.  In 
answer  to  the  question,  "Do  you  know  how  this  man  was  killed?"  he 
said  he  thought  he  was  killed,  but  did  not  say  by  whom.  He  ad- 
mitted that  he  told  the  coroner,  the  next  day  after  the  homicide,  that 
the  deceasiJ  had  committed  suicide,  and  that  he  so  testified  before 
the  coroner's  jury.  He  also  testified  that  he  did  not  say  before  the 
coroner's  jury  that  he  "did  not  know  whose  knife  it  was  with  the 
blood  on  it."  The  bunk  upon  which  the  deceased  lay  when  the  homi- 
cide was  committed  was  about  three  feet  from  the  window,  which 
contained  four  small  lights  of  glass.  Two  knives  were  found  in  the 
bunk  where  the  deceased  slept;  one  was  open,  and  the  big  blade  and 
the  knife  was  all  bloody.  The  other  knife  was  not  bloody.  The 
surgeon  testified  that  he  found  a  wound  in  the  throat  of  the  deceased 
about  three  and  a  half  or  four  inches  in  length,  and  two  and  a  half 
or  three  inches  in  depth,  severing  the  windpipe,  the  jugular  vein,  and 
the  carotid  artery,  and  that,  in  his  opinion,  he  died  from  hemorrhage 
from  the  waund  in  his  neck,  and  that  a  person  who  bad  received  such 
a  wound  could  not  possibly  live  over  30  minutes;  also,  that  it  would 
be  impossible  for  a  man,  after  laying  three  or  four  hours  with  such  a 
wound,  to  articulate.  The  evidence  showed  that,  at  2  o'clock  p.  m. 
the  next  day  after  the  homicide,  it  was  so  dark  in  the  cabin,  with  the 
door  open,  that  a  candle  had  to  be  lighted  to  remove  the  corpse. 

A  witness  testified  as  follows:  "We  went  into  the  cabin  first,  and 
bad  to  light  to  see."  Another  witness  testified  as  follows:  "I  went 
into  the  cabin,  and  the  room  was  so  dark  I  couldn't  see  who  it  was. 
It  might  have  been  a  negro,  and  I  wouldn't  have  known  the  dilBFer- 
ence."     It  was  shown  by  the  testimony  that  the  moon  would  not  be 
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visible  on  the  night  of  the  alleged  homicide  in  that  locality  until 
nearly  6  o'clock  in  the  morning.  The  coroner  testified  that  the  wit- 
ness Peterson  was  asked  before  the  coroner's  jury  whose  knife  it  was 
that  had  the  blade  open,  and  he  answered  that  he  did  not  know; 
that  Peterson  said  at  the  cabin  that  the  man  had  committed  suicide, 
and  that  this  statement  was  made  by  him  before  the  coroner's  jury 
two  or  three  times,  and  that  he  repeated  the  assertion  after  being 
arrested. 

It  appears  from  the  above  evidence,  therefore,  that  Peterson,  who 
alone  testified  to  the  fact  of  the  killing,  is  contradicted  by  his  state- 
ment made  out  of  court  at  different  times  within  two  or  three  days 
after  the  homicide,  and  also  by  the  testimony  before  the  coroner's 
jury,  under  oath,  wherein  he  also  stated  that  the  deceased  had  com- 
mitted suicide.  The  testimony  of  the  witness  as  to  his  seeing  the  act 
of  killing  is  rendered  improbable  in  view  of  that  portion  of  the  evi- 
dence which  shows  that  in  the  day-time  the  cabin  was  so  dark  that 
a  witness  could  not  distinguish  a  man  in  it,  so  as  to  determine  whether 
he  was  white  or  black,  and  that  the  coroner  and  his  jury  were  com- 
pelled to  light  a  candle  to  see  where  the  deceased  was  lying.  The 
weight  of  the  testimony  of  this  witness  is  also  seriously  affected,  in 
that  he  testified  that  the  deceased  was  wounded  abo  at  2  or  3  o'clock 
at  night,  and  was  alive  about  7  o'clock  the  next  morning,  and  asked 
for  a  cup  of  coffee,  while  the  evidence  of  the  surgeon  shows  that  in 
his  opinion  a  person  with  such  a  wound  could  not  possibly  live  over  30 
minutes,  and  that  it  would  be  impossible  for  a  man,  after  lying  three 
or  four  hours  with  such  a  wound,  to  articulate.  His  testimony  that 
the  night  upon  which  the  alleged  homicide  took  place  "was  a  moon- 
shiny  night,**  and  that  at  10  o'clock  "the  moon  was  about  mid- 
heaven,  "  and  was  shining  brightly,  so  that  he  could  see  plainly  in  the 
house  though  the  door  was  shut,  is  contradicted  by  the  evidence, 
which  shows  that  upon  that  night  the  moon  was  invisible,  and  did 
not  rise  until  between  5  and  6  o'clock  in  the  morning.  He  was  also 
contradicted  in  relation  to  his  statement  in  his  examination,  that  the 
knife  belonged  to  the  deceased,  by  his  testimony  before  the  coroner's 
jury  that  he  did  not  know  to  whom  the  knife  belonged.  Under  this 
contradictory  and  improbable  state  of  the  testimony  of  this  witness, 
who  alone  testified  to  the  act  of  killing,  and  connected  the  defendant 
with  homicide,  we  cannot  say  that  the  testimony  excludes  every  rea- 
sonable doubt  as  to  the  guilt  of  the  defendant.  Such  testimony  can- 
not convince  to  a  moral  certainty,  which  is  the  certainty  required  in 
a  criminal  case. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

(All  the  judges  concur.) 
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SUPREME  COURT  OF  NEW  MEXICO. 


(3  N.  M.  [Qild.]  287) 

Newton  r.  Thornton  and  another,  Beoeivers,  etc. 

Filed  January  8, 1885. 

Ejectment— Retkospbctivb  Law— Vested  Rioht&— Improvements  on  Prop- 
erty. 

Where  an  action  of  ejectment  is  brought  to  recover  tlie  possession  of  land, 
and  the  defendant,  under  section  3  of  the  act  of  1878,  (Prince's  iSt.  486,)  claims 
tlie  value  of  improvements  which  he  had  erected  thereon  prior,  to  the  passage 
of  the  act,  the  owner,  bj  vested  right,  is  entitled  to  recover  ihe  improvements 
as  well  as  the  land,  and  the  statute,  so  far  as  it  attempts  to  divest  that  right,  is 

Brror  to  the  First  judicial  district  oonrt,  San  Miguel  county. 

W.  D.  Lee  and  S.  M.  Barnes,  for  plaintiff  in  error. 

Frank  Springer  and  T.  B,  Catron^  for  defendants  in  error. 

Axtell,  G.  J.  This  is  a  suit  in  ejectment  which  was  begun  at  the 
August  term,  1880^  of  the  district  court  of  Colfax  county,  by  the  de- 
fendants in  error,  to  recover  possession  of  certain  real  estate  which 
was  held  by  plaintiff  in  error.  To  the  declaration  the  defendant  be- 
low pleaded  the  general  issue,  and  a  special  plea  setting  up  the  fact 
that  he  had  made  large  and  valuable  improvements  on  the  real  estate 
in  question,  and  praying  judgment  against  the  plaintiffs  below  for 
the  value  of  said  improvements,  in  case  said  plaintiffs  were  entitled 
to  a  judgment  for  the  possession  of  the  property.  The  venue  of  the 
case  was  subsequently  changed  to  the  district  court  of  the  county  of 
San  Miguely  and  came  on  for  trial  in  the  latter  court  at  the  August 
term,  1881.  Upon  the  trial,  the  defendant  appears  to  have  offered 
no  evidence  whatever  as  to  the  right  to  the  possession  of  the  prop- 
erty, confining  his  evidence  solely  to  proof  as  to  the  value  of  his  im- 
provements. The  jury  returned  a  verdict  finding  the  defendant  guilty, 
assessing  the  rents  and  profits  of  the  property  in  question  during 
the  time  it  had  been  held  by  defendant  at  $300,  and  the  value  of  the 
improvements  made  by  the  defendant  thereon  at  $1,050.  Upon  this 
verdict  plaintiffs  moved  the  court  to  enter  judgment  for  the  posses- 
sion  of  the  property,  and  $300,  while  the  defendant  moved  for  a  judg- 
ment against  the  plaintiffs  for  $750,  being  for  the  value  of  the  im- 
provements in  excess  of  the  rents  and  profits.  The  conrt  refused  both 
of  these  motions,  and  gave  judgment  in  favor  of  the  plaintiffs  for  the 
possession  of  the  property,  and  costs.  Both  parties  excepted  to  the 
ruling  of  the  court,  and  have  had  their  exceptions  embodied  in  the 
record  which  is  now  before  us. 

We  have  two  statutes  in  this  territory  relative  to  improvements 

made  upon  real  estate  by  defendants  in  this  class  of  cases.     The  first 

is  the  act  of  1858,  (Prince's  St.  153,)  which  touches  only  those  cases 

where  "the  defendant,  or  tenant  in  possession,  in  such  suit  shall  have 

v.5p.no.4 — 17 
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title  of  the  premises  in  dispute,  either  by  grants  from  the  govern- 
ments of  Spain,  Mexico,  or  the  United  States,  or  deed  of  conveyance 
founded  upon  a  grant  or  entry  for  the  same."  This  statute  has  no 
bearing  upon  this  case,  as  it  nowhere  alleged  in  the  pleadings,  nor 
set  up  in  evidence,  that  the  defendant  below  had  title  to  the  premises 
in  dispute,  either  by  grant,  or  deed  of  conveyance  founded  on  a  grant, 
or  entry  for  the  same.  The  defendant  below  evidently  relied  upon 
section  3  of  the  other  statute  on  this  subject,  an  act  of  1878,  (Prince's 
St.  486,)  which  section  is  as  follows : 

"When  any  person  or  his  assignors  may  have  heretofore  made,  or  may  here- 
after make,  any  valuable  improvements  on  any  lands,  and  he  or  his  assignors 
liave  been,  or  may  hereafter  be,  deprived  of  the  possession  of  said  improve- 
ments in  any  manner  whatever,  he  shall  have  the  right,  either  in  an  action 
of  ejectment  which  mr^y  have  been  broiiglit  against  him  for  the  possession,  or 
by  an  appropriate  action  at  any  time  thereafter  within  ten  years,  to  have  the 
value  of  the  said  improvements  assesseil  in  bis  favor  as  of  the  date  he  was  so 
deprived  of  the  possession  thereof;  and  the  said  value  so  assessed  shall  be  a 
lien  upon  the  said  land  and  improvements,  and  all  other  lands  of  the  person 
who  so  deprived  him  of  the  possession  thereof,  situate  in  the  same  county, 
until  paid;  but  no  improvements  shall  be  assessed  which  mayor  shall  have 
been  made  after  the  service  of  summons  in  an  action  of  ejectment  on  him  in 
favor  of  the  person  against  whom  he  seeks  to  have  the  said  value  assessed  for 
said  improvements. '' 

At  common  law,  any  person  making  improvements  on  the  lands  of 
another  of  such  a  nature  that  they  became  part  of  the  realty,  lost  his 
time  and  labor,  and  the  improvements  inured  to  the  benefit  of  the 
owner  of  the  land.  On  behalf  of  the  defendants  in  error  it  is  con- 
tended that,  so  far  as  this  case  is  concerned,  the  common  law  was 
unchanged  up  to  1878;  that  all  the  improvements  claimed  by  the 
plaintiff  in  error  having  been  made  prior  to  1878,  they  acquired  a 
vested  right  in  those  improvements,  and  that,  so  far  as  this  statute 
attempts  to  divest  that  right,  it  is  void.  The  plaintiff  in  error  insists, 
on  page  6  of  his  printed  brief,  that  this  act  has  no  retrospective  ef- 
fect, and  this,  it  seems  to  ns,  concedes  the  point  made  by  defendants 
in  error.  But  plaintiff  in  error  further  insists  that  even  if  it  is  retro- 
spective, it  is  not  therefore  void,  because  the  constitution  of  the 
United  States  does  not  prohibit  the  legislature  from  passing  retro- 
spective acts.  This  is  undoubtedly  true,  as  a  general  proposition;  but 
it  is  also  undoubtedly  true  that  no  statute,  whether  retroactive  in 
its  terms  or  not,  should  be  so  construed  as  to  injuriously  affect  any 
vested  rights.  In  this  case,  as  the  record  comes  up  to  us,  it  cannot 
be  contended  for  a  moment  that  the  plaintiff  in  error  would  be  en- 
titled to  any  compensation  for  his  improvements,  were  it  not  for  the 
statute  of  1878.  It  appears,  from  his  own  evidence,  that  all  of  the 
improvements  for  which  he  asks  judgment  were  made  in  1876  and 
1877.  It  seems  clear  to  us  that  at  the  time  the  act  of  1878  was 
passed,  these  improvements  were  absolutely  the  property  of  the  owner 
of  the  land,  and  no  legislature  can  take  or  destroy  private  property 
for  private  use  by  statutory  enactments ;  and,  so  far  as  this  statute 
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attempts  anything  of  that  kind,  it  is  clearly  void.  Bay  v.  Gage^  36 
Barb.  447;  Ely  v.  Holton,  16  N.  Y.  595;  Austin  v.  Stevens,  24  Me. 
520;  Society,  etc.^y.  Wheeler, 2  Ga}l.lMet  seq,;  AlbertsonY. London, 
42  Conn.  209;  Carver  v.  Jackson,  4  Pet.  100;  Dash  v.  Van  Kleeck, 
7  Johns.  477;  Lane  v.  Nelson,  79  Pa.  St.  407;  Srotr/i  v.  Hummel,  6 
Pa.  St.  86. 

In  the  case  of  Lane  ▼.  Nelson,  above  cited,  the  court  said :  "It  is 
settled  by  a  current  of  authority  that  the  legislature  cannot,  by  an  ar- 
bitrary edict,  take  the  property  of  one  man  and  give  it  to  another." 
And  again :  "To  exercise  judicial  powers  is  not  within  the  legitimate 
scope  of  legislative  functions;  and  when  vested  rights  are  divested  by 
acts  of  that  character,  they  will,  and  ought  to  be,  adjudged  inoper- 
ative, null,  and  void."  In  the  case  of  Society,  etc.,  v.  Wheeler,  2  Gall. 
1 43,  the  court  says : 

"It  is  difficult  to  perceive  the  foundatJon  of  the  equitable  or  moral  obliga- 
tion which  should  compel  a  party  to  pay  for  improvements  that  he  had  never 
authorized,  and  which  originated  in  a  tort.  If  every  man  ought  to  liave  the 
fruits  of  his  own  laltor,  that  principle  can  apply  only  to  a  case  where  the  labor 
has  been  lawfully  applied,  and  the  other  party  has  voluntarily  accepted  those 
fruits  without  reference  to  any  exercise  of  his  own  rights;  for  if,  in  order  to 
avail  himself  of  his  own  vested  rights,  and  use  his  own  property,  it  be  neces- 
sary to  use  the  improvements  wrongfully  made  by  another,  it  would  be 
Hti*ange  to  hold  that  a  wrong  should  prevail  against  a  lawful  exercise  of  the 
right  of  property.  In  the  case  of  a  tortious  confusion  of  goods,  the  common 
law  gives  the  sole  property  to  the  other  party  without  any  compensation;  yet 
the  equity  in  such  a  ease,  where  the  shares  might  be  distinguished,  would 
seem  much  stronger  than  in  the  present  case.  There  would  also  have  been 
plausibility  in  the  argument  if  the  statute  had  confined  itself  to  visible  erec- 
tions made  by  the  tenant,  who  had  been  six  years  in  possession  under  a  sup- 
posed legal  title.  But  the  improvements  may  be  altof^ether  in  the  soil,  and 
even  made  by  the  original  wrong-doer,  and  yet  the  compensation  must  be  al- 
lowed, and  they  may  be  just  such  improvements  as,  in  the  case  of  a  rightful 
tenancy,  would,  at  common  law,  be  deemed  waste.  It  is  sufficient,  however, 
that  no  such  equitable  right  as  is  now  contended  for  is  recognized  in  law;  and, 
indeed,  it  has  been  deemed  so  far  destitute  of  moral  obligation  that  even  an 
express  promise  to  pay  for  improvements  made  by  a  person  coming  in  under 
a  defective  title  has  been  held  a  ntule  pact.  As  to  the  argument  that  the  de- 
mandants had  no  vested  title  in  the  improvements  until  a  recovery,  it  is  clearly 
unfounded  in  law.  In  respect  to  the  amelioration  of  the  soil  by  labor,  (which 
is  embraced  both  by  the  statute  and  the  vei-dict,)  it  would  be  absurd  to  con- 
tend that  the  amelioration  was  a  thing  separate  from  the  soil,  and  capable  of 
a  distinct  ownership.  In  respect  to  erections,  the  common  law  is  clear  that 
everything  permanently  annexed  to  the  freehold  passes  with  the  title  of  the 
land,  and  vests  with  it.  And  here  lies  tlie  distinction  as  to  fixtures  during  a 
lease.  They  are  not  deemed  to  be  permanently  annexed  to  the  soil,  and  may, 
therefore,  well  be  removed ;  and  so,  indeed,  would  the  law  be  as  to  like  fix- 
tures by  a  mere  trespasser.  The  rif^ht,  then,  to  permit  erections  follows  as  a 
necessary  and  inseparable  incident  to  the  right  of  the  soil,  and  is  not  acquired, 
but  is  merely  reduced  into  possession  by  a  subsequent  suit.  On  the  whole,  if 
the  statute  must  have  a  construction  which  will  embrace  the  case  at  bar, 
with  whatever  reluctance  it  may  be  declared,  in  my  judgment  it  is  unconsti- 
tutional, inasmuch  as  it.divests  a  vested  riglit  of  the  demandants,  and  vests 
a  new  right  in  the  tenants,  upon  considerations  allogetlier  piist  and  gone." 
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Citations  and  quotations  might  be  multiplied  indefinitely  to  the  j 

same  effect.  The  authorities  on  this  point  are  unanimous,  conclu- 
sive, and  most  emphatic.  This  practically  disposes  of  the  case.  | 
There  are  some  other  points  made  and  exceptions  taken  by  defend-  ■ 
ants  in  error  which  are  unimportant,  and  on  many  of  them  it  would 
be  impossible  for  the  court  to  pass,  as  those  parts  of  the  record  to 
which  they  refer  are  not  sufficiently  before  us.  The  judgment  of  the 
court  is  that  the  judgment  of  the  court  below  be  affirmed. 

Wilson  and  Bell,  JJ.,  concur. 
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SUPREME  COURT  OF  CALIFORNIA. 

66  Cal.  278 

People  v.  Martinez.     (No.  20,031.) 

Filed  December  29, 1884. 

1.  Evidence— Murder— VoLUNTABT  Statement  op  Accuskd. 

A  written  statement  made  and  signed  by  the  defendant,  voluntarily,  and 
without  any  threats  or  promises,  is  admissible  in  evidence  against  him  on  his 
trial  for  murder,  though  such  statement  was  not  made  in  a  judicial  proceeding. 

2.  Degree  of  Crime — Province  of  Jury. 

On  an  information  for  murder  it  is  the  province  of  the  jury,  under  proper  in- 
structions from  the  court,  to  determine  the  degree  of  defendant's  guilt. 

3.  Murder  in  the  First  Degree — Malice. 

To  constitute  murder  in  the  first  degree  express  malice  must  be  proven  alu 
undey  and  it  cannot  be  inferred  or  implied  alone  from  the  act  done,  or  the 
means  used  in  doing  it ;  but  the  question  of  malice  is  one  for  the  jury  under 
proper  instructions  from  the  court. 

In  bank.    Appeal  from  the  superior  court  of  Los  Angeles  county. 

Z.  T.  Carson^  for  appellant. 

The  Attorney  General^  for  respondent. 

Morrison,  C.  J.  On  the  eleventh  day  of  August,  1884-,  a  judgment 
of  conviction  was  entered  against  the  defendant  by  the  superior  court 
of  Los  Angeles  county.  The  charge  contained  in  tlie  information  was 
one  of  murder,  perpetrated  by  the  felonious  killing  with  premedita- 
tion and  malice  aforethought  of  one  Gabriel  Chavez.  The  appeal  is 
from  the  judgment,  and  also  from  the  order  of  the  court  denying  de- 
fendant's motion  for  a  new  trial. 

Li  the  evening  of  the  twentieth  day  of  June,  1884,  the  defendant 
and  the  deceased  were  seen  in  a  wagon  driven  by  the  defendant,  and 
proceeding  from  the  city  of  Los  Angeles  in  the  direction  of  what  is 
called  the  "Yerdugo  Canon/'  the  place  of  residence  of  the  defendant. 
The  defendant  was  driving,  and,  as  the  witness  Mirandetti  states,  "was 
looking  a  little  under  the  influence  of  liquor;  not  very  much,  but  you 
can't  tell,  sometimes.  *  *  *  The  deceased  wanfced  to  stop,  but 
Martinez  wanted  to  go."  The  witness  Kosa  Bernero  states  that  the 
defendant  and  deceased  stopped  at  her  grocery  and  liquor  store,  and 
bought  four  or  five  dollars'  worth  of  groceries,  which  were  paid  for  by 
the  deceased.  Chavez  exhibited  a  small  sum  of  money  while  there, 
and  spoke  of  having  a  twenty-dollar  gold  pieco.  The  witness  says 
"they  each  had  a  drink  in  my  place,  but  did  not  look  as  if  they  had 
been  drinking."  This  was  quite  late  in  the  afternoon  or  early  in  the 
evening,  between  5  and  6  o'clock.  Charles  Gassen  testified  that  he 
paid  the  deceased  $10  in  silver  and  $20  in  gold  about  4  o'clock  p.  m. 
on  the  twentieth  of  June,  at  the  freight  depot,  about  a  quarter  of  a 
mile  from  the  residence  of  Mrs.  Bernero.  Frank  Oakley,  the  next 
witness  called  for  the  prosecution,  swore  out  a  warrant  for  the  arrest 
of  the  defendant,  and  went  out  with  Officer  Berry  to  make  the  arrest. 
There  was  a  lengthy  conversation  between  the  defendant  and  the  of- 
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'  ficer,  in  the  course  of  which  "the  defendant  appeared  to  be  very  nerv* 
ous,  and  he  denied  it,  until  at  last  we  got  near  the  place  where  the 
murder  had  been  committed,  when  Berry  said,  <  they  heard  three 
'  shots/  whereupon  the  prisoner  remarked,  <  That  is  impossible — there 
was  but  one.  I  fired  only  one.'  Berry  then  asked:  'Why  did  you 
kill  him  ? '  and  the  defendant  answered  in  Spanish,  <  Pot  que  mi  falto,* 
because  he  insulted  me.''  Defendant  further  stated  to  OfiScer  Berry 
"that  they  both  got  out  of  the  wagon,  then  they  had  a  row»  and  he 
[defendant]  shot  him."  That  is  the  only  reason  given  by  the  defend- 
ant  for  shooting  the  deceased,  and  his  only  explanation  of  the  affair. 
The  last-named  witness  was  the  coroner's  clerk,  and  before  him  the 
following  written  statement  was  made  and  signed  by  the  defendant 
voluntarily,  without  any  threats  or  promises : 

''I  live  at  the  Yerdugo  rancho.  I  work  where  I  have  got  a  piece  of  land 
rented.  I  rent  from  Theodora  Yerdugo.  I  was  here  in  town  last  night  al- 
most to  6  o'clock.  From  here  I  went  to  the  rancho.  I  went  with  Chavez. 
Chavez  went  with  me  towards  the  rancho.  What  happened  was  that  I 
killed  him  with  a  pistol.  I  fired  once.  He  was  standing  on  the  ground  and 
so  was  I.  I  shot  him  as  he  was  standing  in  front  of  me.  Chavez  was  higher 
up  on  the  hill  than  I  when  I  shot  him.  We  were  both  on  the  left-hand  side 
of  the  creek.  I  got  the  pistol  in  my  house.  It  was  under  the  pillow  of  my 
bed." 

To  the  introduction  of  this  statement  in  evidence  defendant  ob- 
jected, and,  the  objection  being  overruled,  exception  was  taken.  This 
is  the  only  exception  in  the  case.  In  the  case  of  People  v.  Taylor,  9 
Pac.  C.  Law  J.  4,  this  court  held  that  an  admission  made  by  the  de- 
fendant before  a  coroner's  jury  was  admissible  in  evidence  against 
him.  The  court  there  uses  the  following  language :  "The  statement 
having  been  voluntary,  the  evidence  was  admissible,  whether  made  in 
a  judicial  proceeding  or  any  other."  There  was  no  error  in  admit- 
ting in  evidence  the  statement  made  by  the  defendant  in  this  case. 

Doctor  Nadeau,  the  physician,  who  made  the  post  mortem  exami- 
nation on  the  body  of  Chavez,  says  that  the  ball  ranged  downward  from 
the  second  to  the  fifth  rib,  and  from  that  fact  the  prosecution  argues 
thai  defendant's  statement  that  "Chavez  was  standing  higher  upon 
the  ground  than  himself  when  the  shot  was  fired"  is  false.  Defend- 
ant denies  that  he  took  or  saw  any  money  on  the  person  of  the  de- 
ceased, although  it  is  shown  by  the  testimony  of  several  other  wit- 
nesses that  the  deceased  had  money  just  before  he  was  killed,  and 
that  none  was  found  on  the  body.  The  defendant  said  nothing  about 
the  killing  until  he  was  arrested,  and  manifested  much  indifference 
about  the  occurrence  when  interrogated  about  it.  The  learned  coun- 
sel for  the  defendant  says  in  his  brief:  "It  is  true  that  the  deceased 
came  to  his  death  at  the  time  and  place,  and  by  the  means,  alleged 
in  the  information,  but  we  will  always  deny  that  the  killing  was  done 
with  malice  aforethought."  That  argument  was  made,  we  have  no 
doubt,  before  the  jury,  but  did  not  prevail  there.  It  was  the  prov- 
ince of  the  jury,  under  proper  instructions  from  the  court,  to  deter- 
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mine  tb6  degree  of  defendant's  guilt;  and,  as  was  ^remarked  in  the 
case  of  People  v.  Raten,  68  Cal.  425 : 

"It  is  said  that,  to  constitute  murder  of  tlie  first  degree,  express  malice  must 
be  proved;  that  it  must  be  proved  aliunde;  and  that  it  cannot  be  inferred  or 
implied  alone  from  the  act  done  or  the  means  used  in  doing  it.  To  this  we 
have  only  to  say  that  the  questions  as  to  malice  were  fairly  submitted  to  the 
jury,  the  proper  tribunal  to  pass  on  them,  and  that  they  were  submitted  with 
appropriate  directions." 

The  same  may  be  said  of  this  case.  No  fault,  whatever,  is  found 
with  the  instructions  of  the  court,  and  it  may  be  remarked  that  the 
law  of  the  case  was  fully  and  fairly  stated  by  the  court  to  the  jury. 
The  killing  was  admitted  by  the  defendant,  the  evidence  shows  that 
the  place  of  killing  was  a  secluded  one,  and  the  time  about  dark. 
The  judgment  and  order  are  affirmed. 

We  concur:  Myrick,  J.;  Shabpstbin,  J.;  Thobnton,  J.;  McKin- 
STBY,  J.;  McKeb,  J. 


«6  Cal.  551 

People  v.  Center  and  others.     (No.  7^087.) 
Filed  December  30, 1884. 

1.  Appeal— Premature  Service  of  Notice—Dismissal. 

A  notice  of  appeal  served  prior  to  the  entry  of  judgment  in  a  cause  is  prema- 
ture, and  an  appeal  taken  thereon  will  be  dismissed. 

2.  New  Trial—Notice  op  Intention  to  Move  for— Notice  of  Decision. 

Parties  aggrieved  by  a  Judgment  in  a  cause  tried  by  a  court  without  a  Jury, 
have  10  days  after  notice  to  them  of  the  decision  of  the  court  to  give  notice  of 
their  intention  to  move  for  a  new  trial;  and  where  no  notice  of  such  decision 
was  ever  given,  the  prevailing  party  cannot  complain  that  the  notice  of  inten* 
tion  to  move  for  a  new  trial  was  not  served  in  time. 
S.  Recitals  in  Orders  of  Jxtdge — Conclusiveness  of. 

Recitals  in  an  order  of  settlement  of  bill  of  exceptions,  and  in  order  denying 
new  trial,  that  *'  the  bill  of  exceptions  has  been  agreed  to  by  the  respective  at- 
torneys as  correct,"  TiM,  not  conclusive  that  the  bill  of  exceptions  was  agreed 
to  by  any  attorneys  or  parties  other  than  those  whose  attorneys  signed  the 
stipulation. 
4.  Motion  for  New  Trial— Service  of  Notice  of  Intention. 

Where  no  notice  of  intention  to  move  for  a  new  trial  was  served  on  part  of 
the  adverse  parties,  there  was  no  error  in  the  order  denying  a  new  trial. 

McEee,  J.,  dissenting. 

In  bank.  Appeal  from  the  superior  court  of  the  city  and  county 
of  San  Francisco. 

Philip  O,  Oalpin,  for  appellant. 

The  Attorney  General,  A.  L.  Hart,  and  C.  R.  Greathouse,  for  re- 
spondent. 

Thornton,  J.  This  action  was  brought  to  annul  a  patent  purport- 
ing to  have  been  issued  by  the  state  of  California  to  W.  F.  Mont- 
gomery and  others,  and  their  associates  and  assigns,  and  to  declare 
the  claims  of  defendants  invalid.  It  is  averred  in  the  complaint  that 
the  patent  was  issued  without  authority  of  law,  and  is  a  cloud  on  the 
title  of  the  state.     The  action  was  commenced  on  the  fourth  of  Dt  • 

Cal.Rep.  5-8  P.— 6 
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cember,  1876,  against  John  Center,  James  T.  Boyd,  W.  P.  Mont- 
gomery, F.  0.  Carter,  W.  Bryant,  F.  W.  Sampson,  and  57  other  de- 
fendants, the  latter  being  sued  by  fictitious  names.  There  were 
several  demurrers  to  the  complaint,  all  of  which  were  overruled. 
Answers  were  then  filed  by  defendants  Center,  Boyd,  Bryant,  Carter, 
and  others,  by  which  issues  were  joined  on  most  of  the  material  alle- 
gations of  the  complaint.  These  answers  were  filed  prior  to  March 
20,  1878.  Subsequent  to  the  commencement  of  the  action,  the  leg- 
islature of  this  state  passed  an  act  entitled  "An  act  to  provide  for 
determining  the  rights  of  parties  in  certain  swamp  and  overflowed 
lands  in  Fresno  and  Kern  counties,"  which  was  approved  on  the  day 
last  named,  (see  St.  1877-78,  p.  358,)  the  preamble  to  which  is  as 
follows : 

"Whereas,  the  legislature  of  the  state  of  California  by  three  acts,  approved 
respectively  April  11,  1857,  April  10,  1862,  and  April  25,  1863,  granted  to 
W.  F.  Montgomery  and  others  certain  lands  in  what  was  then  the  counties 
of  Fresno  and  Tulare,  upon  certain  conditions  in  said  acts  named,  and  there- 
after, and  on  the  eleventh  day  of  November,  1867,  the  governor  imd  the  reg- 
ister of  the  state  land-office,  claiming  to  act  under  said  statutes  or  some  of 
them,  issued  a  certain  document,  purporting  to  be  a  patent,  for  a  portion  of 
said  lands  to  the  grantees  in  said  acts  named;  and  whereas,  an  action  has  been 
brought  by  the  attorney  general,  in  the  name  of  the  people  of  this  state,  in  the 
district  court  of  the  twelfth  judicial  district  of  the  state  of  Calitornia,  in  and 
for  the  city  and  county  of  San  Francisco,  for  the  purpose  of  having  the  said 
patent  adjudged  to  be  null  and  void,  which  said  action  is  numbered  19,140 
upon  the  register  of  said  court;  and  whereas,  certain  persons  claim  that  they 
have  legal  or  equitable  interests  under  the  grantees  in  said  acts  of  the  legis- 
lature mentioned,  which  they  have  purchased  in  good  faith,  and  that  since 
the  said  document  or  patent  was  issued  the  said  last-named  persons  have  ex- 
pended large  sums  of  money  in  reclaiming  and  improving  said  lands,  and  that 
they  have  paid  state  and  county  taxes  thereon  for  many  years,  and  that  said 
lands  are  substantially  reclaimed." 

The  first  and  second  sections  of  the  foregoing  act  are  as  follows: 
"Section  1.  All  persons  claiming  title,  legal  or  equitable,  under  said  grant- 
ees, in  the  said  acts  of  the  legislature  mentioned,  shall  have  the  right,  within 
sixty  days  after  the  passage  of  this  act,  to  appear  in  the  said  action  in  the 
preamble  herein  mentioned,  and  to  file  their  respective  answers  therein,  which 
shall  describe  the  said  lands  so  claimed  by  tliem,  respectively,  and  each  of 
said  persons  shall  be  permitted,  upon  the  trial  of  said  action,  to  introduce  evi- 
dence for  the  purpose  of  showing  that  he  is  a  claimant  under  the  said  grantees, 
in  the  acts  of  the  legislature  mentioned,  for  any  portion  of  the  lands  described 
in  the  said  patent,  and  has  paid  state  and  county  taxes  thereon,  and  has  also, 
since  the  date  of  said  patent,  to-wit,  November  11,  1867,  made  expenditures 
for  the  reclamation  of  the  same,  whether  in  connection  with  swamp-land  dis- 
tricts or  otherwise,  and  for  fencing  upon  or  inclosing  the  same,  and  other 
improvements  and  expenditures  upon  or  for  its  benefit,  a  sum,  with  the 
taxes  paid  thereon  by  himself  and  his  grantors,  shall  amount  to  the  sum  of 
one  dollar  per  acre  for  the  whole  of  the  land  so  claimed  by  him. 

"Sec.  2.  Upon  proof  being  made  to  the  satisfaction  of  the  court  that  any 
party  to  said  action  is  a  claimant  under  the  grantees,  in  said  acts  of  the  legis- 
lature mentioned,  and  has  paid  state  and  county  taxes  on  the  lands  claimed 
by  him,  and  has  also,  since  the  said  eleventh  day  of  November,  1867,  made 
expenditures  for  the  reclamation  of  the  same,  whether  in  connection  with 
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swamp-land  districts  or  otherwise,  and  for  fencing  upon  or  inclosing  the 
same,  and  other  improvements  and  expenditures  upon  or  for  its  benefit,  a 
sum  which,  with  the  taxes  paid  thereon  by  himself  and  his  grantors,  shall 
amount  to  the  sum  of  81  per  acre  for  the  whole  of  the  land  so  claimed  hy  him, 
then  a  judgment  shall  be  rendered  in  said  action  for  such  party  for  the  said 
lands,  describing  them;  and  thereupon  a  patent  shall  be  issued  by  the  gov- 
ernor and  register  of  the  state  land-office,  over  the  great  seal  of  the  state,  to 
such  person  for  his  said  lands,  and  the  title  of  the  state  of  California  to  said 
lands  shall  vest  in  the  said  person,  his  heirs  and  assigns,  as  of  the  date  of  the 
said  judgment." 

Under  this  act  many  persons  appeared  in  this  case,  and  filed  their 
answers  in  accordance  with  its  provisions.  The  cause  was  tried  in 
two  separate  and  distinct  portions.  It  was  tried  first  on  issues  arising 
on  the  pleadings  filed  prior  to  March  20,  1878.  On  these  issues  find- 
ings of  fact  and  conclusions  of  law  were  made  and  filed  on  the  sixteenth 
day  of  September,  1878.  The  conclasions  of  law  were  that  plaintiff 
was  entitled  to  the  relief  prayed  for  in  the  complaint,  and  the  court 
below  directed  that  judgment  be  entered  accordingly,  with  costs  iu 
favor  of  plaintiff  and  against  defendants.  Judgment  was  accordingly 
rendered  and  entered  on  the  second  of  November,  1878.  After  the 
trial  of  the  first  issues,  the  issues  arising  on  the  pleadings  filed  subse- 
quently to  the  twentieth  of  March,  1878,  were  tried,  and  findings  of 
fact  and  conclusions  of  law  on  such  issues  were  made  and  filed  on  the 
sixteenth  of  September,  1878,  and  judgment  was  entered  on  the  same 
on  the  eighth  day  of  November,  1878.  The  notice  of  appeal  from  the 
judgment  bears  date  the  seventeenth  of  October,  1878,  and  was  served 
on  that  day,  and  on  the  eighteenth  and  nineteenth  days  of  the  same 
month.  This  was  prior  to  the  entry  of  the  judgment,  and,  according 
to  the  well-settled  rule  of  this  court,  was  premature ;  and,  as  respond- 
ents have  on  this  ground  asked  the  dismissal  of  the  plea  from  the  judg- 
ment, it  must  be  dismissed.  McLaughlin  v.  Doherty,  54  Gal.  519 ; 
Thomas  v.  Anderson,  55  Gal.  48.  There  is  also  an  appeal  from  an 
order  denying  a  new  trial ;  and  it  is  urged  that  this  appeal  must  also 
be  dismissed,  for  the  reason  that  it  was  not  given  within  the  period 
of  10  days  allowed  by  law.  The  decision  in  this  cause  was  filed  on 
the  sixteenth  of  September,  1878.  The  parties  aggrieved  (this  cause 
having  been  tried  by  the  court  without  a  jury)  had  10  days  after 
notice  to  them  of  the  decision  of  the  court  to  give  notice  of  their  in- 
tention to  move  for  a  new  trial.  It  does  not  appear  here  that  any 
notice  of  such  decision  was  ever  given.  As  no  notice  of  the  decision 
was  given,  we  think  the  notice  of  intention  to  move  for  a  new  trial 
was  in  time. 

It  appears  from  the  record  that  the  bill  of  exceptions  was  allowed 
and  signed  by  the  judge  of  the  court  below  on  a  stipulation  signed  by 
Jo.  Hamilton,  attorney  general,  and  Stewart  &  Greathouse,  attorneys 
for  plaintiff,  and  P.  6.  Galpin,  attorney  for  certain  defendants,  that 
it  was  correct.  The  attorneys  for  th6  other  defendants,  of  which  there 
were  several,  were  no  parties  to  this  stipulation.     It  appears  that 
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the  bill  of  exceptions,  agreed  to  as  above  stated,  wAs  presented  to  the 
judge,  and  by  him  allowed,  as  follows :  "The  foregoing  bill  of  excep- 
tions, having  been  agreed  to  by  the  respective  attorneys,  and  state- 
ment is  correct.  Wm,  F.  Daingerfield,  District  Judge."  The  follow- 
ing order,  denying  a  motion  for  a  new  trial,  which  seems  to  have  been 
attached  to  or  indorsed  on  the  bill  of  exceptions,  appears  in  the  tran- 
script :  [Title  of  court  and  cause.]  ''Bill  of  Exceptions.  On  the 
foregoing  bill  of  exceptions  and  statement,  which  have  been  agreed 
to  by  the  attorneys  in  the  cause,  the  motion  for  a  new  trial  is  de- 
nied.'* 

It  is  contended  that  the  foregoing  recitals  by  Judge  Dainqebfield 
that  the  bill  of  exceptions  was  agreed  to,  shows  that  the  attorneys 
representing  all  the  parties  agreed  to  it.  In  this  we  cannot  concur. 
In  the  allowance  of  the  bill  as  correct,  it  is  clear  that  the  statement 
made  by  the  judge,  "that  the  foregoing  bill  of  exceptions,  having  been 
agreed  to  by  the  respective  parties,  **  he  refers  to  the  stipulation 
signed  as  above  stated.  He  merely  intended  to  state  that  it  was 
agreed  to  by  the  parties  whose  attorneys  signed  the  stipulation.  It 
would  be  a  very  forced  construction,  and  one  which  the  facts  would 
not  justify,  to  hold  otherwise.  As  to  the  recital  in  the  order  denying 
the  motion  for  a  new  trial,  we  are  of  opinion  that  the  judge  did  not 
intend  to  say  more,  as  to  the  bill  of  exceptions,  than  he  had  said  in 
his  allowance  of  it;  that  he  intended  to  say  no  more  than  that  it  had 
been  agreed  to  by  the  plaintiff  and  the  defendants  whose  attorneys 
signed  the  stipulation  above  referred  to. 

We  do  not  think  that  the  above  orders  signed  by  Judge  Dainger- 
FIELD  show  that  the  bill  of  exceptions  was  agreed  to  by  any  other 
than  the  parties  whose  attorneys  signed  the  stipulation.  Nor  was 
the  notice  of  motion  for  a  new  trial  served  on  aU  the  defendants.  The 
only  admission  of  service  of  this  notice  was  by  those  defendants  who 
were  represented  by  Bobinson,  Olney  &  Byrne,  and  there  were  many 
other  defendants  not  represented  by  them.  There  is  no  statement 
anywhere  in  the  record  that  any  defendent  or  other  person  appeared 
on  the  argument  of  the  motion  for  a  new  trial.  As  will  be  seen  by 
reference  to  the  order  denjdng  this  motion,  there  is  no  statement  that 
it  was  argued  by  any  one.  From  an  examination  of  the  record,  it  is 
manifest  to  us  that  the  defendants,  other  than  those  represented  by 
Mr.  Galpin,  were  never  heard  in  regard  to  the  preparation  or  settle- 
ment of  the  bill  of  exceptions  or  statement,  and  that  such  defendants 
never  appeared  to  argue  the  motion,  or  were  heard  in  relation  to  it  at 
all.  The  notice  of  appeal  from  the  order  denying  the  motion  for  a 
new  trial  was  only  served  on  the  defendants  represented  by  Bobinson, 
Olney  &  Byrne,  Stetson  &  Houghton,  C.  B.  Greathouse,  A.  L.  Hart, 
and  James  B.  Townsend.  There  were  many  other  defendants,  and 
on  such  other  defendants  the  record  shows  no  service  of  this  notice. 
All  the  defendants  not  moving  should  have  been  served.  But  inas- 
much as  the  notice  of  intention  to  move  for  a  new  trial  was  not  served 
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on  all  the  adverse  parties,  we  find  no  error  in  the  order  denying  a 
new  trial,  and  it  must  be  affirmed.     So  ordered. 

We  concur:    Mtbick»J.;  Shabpstein,  J.;  MoEinstbt,  J. 

McEeb,  J.f  dissenting.  I  dissent.  The  central  question  in  this 
case  is  whether  judgment,  upon  which  a  motion  for  a  new  trial  was 
made  in  the  court  below,  and  from  which,  and  an  order  denying  the 
motion,  the  appeal  in  hand  has  been  taken,  is  a  final  judgment.  The 
judgment  was  entered  in  an  action  commenced  on  December  4, 1875, 
by  the  People  of  the  State  of  California  against  James  T.  Boyd,  W.  F. 
Montgomery,  Joseph  Montgomery,  F.  0.  Carter,  W.  Bryant,  F.  W. 
Sampson,  and  more  than  60  other  defendants,  who  were  sued  by  fic- 
titious names,  to  annul  a  patent  issued  November  11,  1867»  by  the 
governor  of  the  state  of  Galifomia  to  W.  F.  Montgomery,  Joseph 
Montgomery,  A.  J*  Downer,  F.  W.  Sampson,  and  their  associates 
and  assigns,  for  about  89,000  acres  of  swamp  and  overflowed  lands 
in  Fresno  and  Eem  counties.  The  patent  thus  assailed  purported 
to  have  been  issued  under  the  provisions  of  an  act  of  the  legislature 
of  the  state  passed  April  1,  1857,  entitled  "An  act  to  provide  for  the 
construction  of  canals,  and  for  draining  and  reclaiming  certain  swamp 
and  overflowed  lands  in  Tulare  valley,"  (St.  1857,  p.  192,)  and  other 
legislative  enactments  amendatory  of  and  supplementary  thereto. 

To  the  complaint  in  the  action  certain  persons,  namely,  Boyd, 
Carter,  Bryant,  Center,  Lake,  Patterson,  and  Shaw,  appeared  and 
demurred.  Their  respective  demurrers  were  overruled,  and  each  of 
them  had  filed  his  answer  to  the  complaint  before  March  20,  1878. 
At  that  date  these  persons  constituted  the  only  parties  defendant  to 
the  action,  and  their  answers  raised  the  only  issues  to  be  tried.  But 
pending  the  action  in  that  condition,  the  legislature,  on  March  20, 
1878,  passed  an  act  relating  to  the  action,  entitled  "An  act  to  pro* 
vide  for  determining  the  rights  of  parties  in  certain  swamp  lands  in 
Fresno  and  Kern  counties,"  (St.  1877-78,  p.  369,)  which,  after  reciting 
the  legislative  grant  of  the  lands  in  controversy  to  the  said  Montgom- 
ery and  others,  the  issuance  of  the  patent  thereon,  the  pendency  of 
the  action  to  obtain  a  decree  adjudging  the  patent  to  be  null  and  void» 
and  that  there  were  certain  persons  who  claimed  to  be  purchasers  in 
good  faith  of  portions  of  the  lands  covered  by  said  patent,  upon  which 
they  had  expended  large  sums  of  money  in  reclaiming  and  improv- 
ing, and  had  paid  state  and  county  taxes  thereon  for  many  years^ 
provided  as  follows : 

''Section  1.  All  persons  claiming  title,  legal  or  equitable,  under  said  grant- 
ees, in  the  said  acts  at  the  legislature  mentioned,  shall  have  the  right,  within 
sixty  days  after  the  passage  of  this  act,  to  appear  in  the  said  action  in  the 
preamble  herein  mentioned,  and  file  their  respective  answers  therein,  which 
shall  describe  the  said  lands  so  claimed  by  them,  respectively;  and  each  of 
said  persons  shall  be  permitted,  upon  the  trial  of  said  action,  to  introduce 
evidence  for  the  purpose  of  showing  that  be  is  a  claimant  under  the  said 
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grantees,  in  the  acts  of  the  legislature  mentioned,  for  any  portion  of  the  lands 
described  in  the  said  patent,  and  has  paid  state  and  county  taxes  thereon,  and 
has  also,  since  the  date  of  said  patent,  to-wit,  November  11,  1867,  made  ex- 
penditures for  the  reclamation  of  the  same,  whether  in  connection  with  swamp- 
land districts  or  otherwise,  and  for  fencing  upon  or  inclosing  the  same,  and 
other  improvements  and  expenditures  upon  or  for  its  benefit,  a  sum  which, 
with  tlie  taxes  paid  thereon  by  himself  and  his  grantors,  shall  amount  to  the 
sum  of  one  dollar  per  acre  for  the  whole  of  the  land  so  claimed  by  him. 

'*Sec.  2.  Upon  proof  being  made  to  the  satisfaction  of  the  court  that  any 
party  to  said  action  is  a  claimant  under  the  grantees,  in  said  acts  of  the  legis- 
lature mentioned,  and  has  paid  state  and  county  tsixes  on  the  lands  claimed 
by  him,  and  has  also,  since  the  said  eleventh  day  of  November,  1867,  made 
expenditures  for  the  reclamation  of  the  same,  whether  in  connection  with 
swamp-land  districts  or  otherwise,  and  for  fencing  upon  or  inclosing  the 
same,  and  other  improvements  and  expenditures  upon  or  for  its  benefit,  a 
sum  which,  with  the  taxes  paid  thereon  by  himself  and  his  grantors,  shall 
amount  to  the  sum  of  one  dollar  per  acre  for  the  whole  of  the  said  land  so 
claimed  by  him,  tiien  a  judgment  shall  be  rendered  in  said  action  for  such 
party  for  the  said  lands,  describing  them.  And  thereupon  a  patent  shall  be 
issued  by  the  governor  and  register  of  the  state  land-office,  over  the  great  seal 
of  the  state,  to  such  person  for  his  said  lands;  and  the  title  of  the  state  of 
California  to  said  lands  shall  vest  in  the  said  person,  his  heirs  and  assigns,  as 
of  the  date  of  the  said  judgment." 

Within  the  60  days  named  in  the  statute  a  number  of  persons  who, 
it  is  claimed,  are  parties  adverse  to  the  appellants,  appeared  by  the 
attorneys  who  represent  them  in  resisting  this  appeal,  and  filed  in 
the  action  their  respective  pleadings,  as  claimants  under  the  statute, 
for  portions  of  the  lands  covered  by  the  patent  sought  to  be  annulled. 
In  that  condition  the  case  came  on  for  trial  on  August  13,  1878,  and 
was  tried  upon  the  issues  raised  by  the  answers  of  the  original  de- 
fendants to  the  action,  filed  before  March  20,  1878.  Those  issues 
involved  the  validity  of  the  patent  and  nothing  more.  After  trial 
the  court  found  the  issues  in  favor  of  plaintiff;  decided  that  neither 
the  persons  named  in  the  patent,  nor  their  associates  and  assigns, 
had  complied  with  any  of  the  conditions  of  the  legislative  grant, 
upon  which  the  alleged  patent  purported  to  have  been  issued,  but 
each  and  all  had  wholly  failed  to  comply,  in  consequence  of  which 
the  grant  had  become  forfeited,  and  the  document  in  controversy  was 
and  is  null  and  void.  Judgment  was  accordingly  made  and  given  on 
September  17,  1878,  revoking,  annulling,  and  setting  aside  the  pat- 
ent; declaring  that  the  said  defendants  have  not,  nor  has  any  of  them, 
any  right,  title,  or  interest,  in  or  to  the  land  described  in  the  com- 
plaint, or  any  part  of  said  land;  and  that  plaintiff  have  judgment 
against  them  for  costs.  Thirty  days  after  this  decision,  namely,  on 
October  17,  1878,  defendants,  against  whom  it  was  rendered,  ap- 
pealed from  the  judgment  rendered  upon  it,  and  12  days  after  tak- 
ing their  appeal,  namely,  on  October  29, 1878,  they  also  served  upon 
one  of  the  plaintiff's  counsel  a  copy  of  a  notice  of  intention  to  move 
for  a  new  trial,  and  on  the  same  day  served  a  like  copy  upon  the  at- 
torneys of  some  of  those  persons  who  came  in  after  March  20^  1878» 
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as  olaimants  of  portions  of  the  land  under  the  provisions  of  the  stat- 
ute of  that  date.  Those  upon  whom  the  notice  was  served  admitted 
service— counsel  for  the  plaintiff  in  the  action  unqualifiedly,  and  the 
attorneys  for  others,  ^'without  waiving  any  rights  which  may  have 
accrued  by  delay  in  giving  notice."  Thereafter,  those  who  reserved 
their  right  to  object  to  the  notice  had  nothing  to  do  with  the  motion 
for  a  new  trial;  neither  a  bill  of  exceptions  nor  statement  was  served 
upon  them,  nor  did  they  appear  to  the  motion.  But  they  now  con- 
tend that  the  judgment  appealed  from  was  merely  interlocutory  and 
not  final. 

There  is  nothing  interlocutory  in  the  judgment.  After  the  decision 
canceling  the  patent,  there  remained,  in  connection  with  it,  nothing 
more  for  the  court  to  ascertain  and  determine.  Judgment  necessarily 
followed  the  decision,  and,  when  rendered,  nothing  was  left  open  for 
future  adjudication  to  give  it  completeness.  It  was  a  res  completat 
which  disposed  of  the  entire  subject  of  litigation,  and  finally  and  for- 
ever settled  and  determined  rights  claimed  under  it.  No  other  judg- 
ment upon  that  matter  had  to  be  entered ;  none  other  ever  was  or  was 
to  be  entered ;  and,  as  was  said  by  Taney,  C.  J.,  of  a  decree  which  or- 
dered a  defendant  to  bring  a  sum  of  money  into  court  within  a  limited 
time,  and  in  case  of  failure  or  default  a  particular  measure  would  be 
taken  to  enforce  obedience,  "the  decree  is  final.  It  is  decisive  of  the 
case  made  upon  record;  it  is  positive  and  not  alternative;  it  leaves 
no  question  of  right  open  for  future  adjudication."  Canal  Co.  v.  Beers, 
1  Black,  54. 

"A  decree  is  final  when  all  the  circumstances  and  facts  material 
and  necessary  to  a  complete  explanation  of  the  matters  in  litigation 
are  brought  before  the  court,  and  so  fully  and  clearly  ascertained  by 
the  pleadings  on  both  sides  that  the  court  is  enabled  from  them  to 
collect  the  respective  merits  of  the  parties  litigant,  and  upon  full  con- 
sideration of  the  case  made  out  and  relied  upon  by  each  determines 
between  them  according  to  equity  and  good  conscience."  Travis 
V.  Waters,  12  Johns.  608.  **A  decree,"  says  Chancellor  Walworth, 
''which  finally  decides  and  disposes  of  the  whole  merits  of  the  cause, 
and  reserves  no  further  question  or  directions  for  the  future  judgment 
of  the  court,  so  that  it  will  be  necessary  to  bring  the  cause  before  the 
court  for  its  further  decision,  is  a  final  decree."  Mills  v.  Hoag,  7 
Paige,  18.  See,  also,  Clark  v.  Dunnam,  46  Cal.  208;  Hills  v.  Sfter- 
u-ood,  33  Cal.  474 ;  Belt  Y.Davis,  1  Cal.  184.  And  as  the  rights  claimed 
under  the  patent  were  absolutely  and  finally  determined  by  the  judg- 
ment, so  upon  its  rendition  the  rights  which  other  persons  claimed 
in  the  property  aflfected  by  it  sprung  into  existence  and  enforceability 
under  the  statute  of  1878.  Until  the  rendition  of  the  judgment  those 
rights  had  no  enforceable  existence.  If  the  patent  had  not  been  can- 
celed the  state  could  have  conferred  no  rights  in  the  property  covered 
by  it,  because  while  it  existed  it  vested  the  property  in  the  patentees, 
and  of  it  they  could  not  have  been  divested  by  a  mere  act  of  the  leg- 
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islature.  The  only  divestitive  fact  was  the  judgment,  and  as  thatyras 
finally  determinative  of  rights  claimed  under  the  patent  which  the 
judgment  canceled,  it  was  final  in  the  sense  that  those  against  whom 
it  was  rendered  had  the  legal  right  to  have  it  reviewed. 

Now  a  final  judgment  is  reviewable  upon  the  judgment  roll  made 
in  the  action  in  which  it  was  entered,  on  an  appeal  taken  within 
one  year  after  its  entry,  or  upon  the  record  prescribed  by  sections 
661,  952,  Code  Civil  Froc,  on  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial.  It  is  said  there  is  no  judgment  roll  and  no 
record  upon  which  the  judgment  or  order  is  reviewable;  but  in  the 
transcript  before  us  we  find  all  the  papers  necessary  to  constitute 
such  a  record.  The  transcript  contains  copies  of  the  pleadings  by 
the  parties  to  the  original  action  in  which  the  judgment  was  ren- 
dered, copies  of  the  orders  made  on  demurrers  to  the  complaint, 
copies  of  the  findings  made  and  decree  rendered,  and  of  the  notice  of 
appeal;  and  these  constitute  the  judgment  roll  as  prescribed  by  sec- 
tions 670,  950,  Code  Civil  Froc.  It  also  contains  the  bill  of  excep- 
tions or  statement  used  on  the  hearing  of  the  motion  for  a  new  trial, 
a  copy  of  the  order  appealed  from  denying  the  motion,  and  the  no- 
tice of  appeal;  and  these,  with  the  judgment  roll,  constituted  the  rec- 
ord to  be  used  on  appeal  from  the  order.  Sections  661,  952,  Id.  No 
other  documents  were  necessary  to  constitute  the  record,  and  this 
court  cannot  go  outside  of  it,  or  examine  documents  sent  up  with  it 
which  do  not  legally  belong  to  it. 

The  several  answers  of  other  persons  filed  for  the  purpose  of  ob- 
taining patents  from  the  state  for  the  tracts  of  land,  as  portions  of 
the  land  affected  by  the  judgment  appealed  from,  and  the  findings 
and  judgments  upon  them,  were,  therefore,  no  part  of  the  record 
on  appeal.  Those  answers  were  made  and  filed  under  the  provisions 
of  the  statute  of  1878,  which  conferred  upon  the  persons  for  whose 
benefit  the  statute  was  passed,  the  right  to  sue  the  state  for  recovery 
of  the  respective  tracts  of  land  of  which  they  were  in  possession, 
claiming  under  any  of  the  grantees  in  the  patent  which  had  been 
canceled  by  the  judgment.  Each  answer,  therefore,  contained  a 
cause  of  action  against  the  state  for  the  land  described  in  the  an- 
swer,  upon  obtaining  judgment  for  which  the  person  in  whose  favor 
it  was  rendered  became  entitled  to  obtain  from  the  state  a  patent  for 
the  land  recovered.  That  cause  of  action  did  not  arise  out  of  the 
transaction  between  the  state  and  the  original  patentees,  nor  was  it 
connected  with  the  patent.  It  was  a  cause  of  action  arising  out  of 
the  statute  which  conferred  rights  which  were  to  be  enforced  against 
the  state  in  the  mode  provided  by  the  statute.  Those  rights  were  in- 
dependent of  the  patent,  and  contingent  upon  its  cancellation. 

The  persons  upon  whom  the  state  conferred  the  rights  were  not 
required  by  their  pleadings  to  controvert  the  allegations  of  the  com- 
plaint in  the  action  to  annul  the  patent,  and  they  did  not ;  nor  did 
their  answers  contain  any  new  matter  constituting  a  defense  or  coun* 
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ter-claim  to  the  plaintiff's  cause  of  action.  Their  answers  were,  there" 
fore,  not  made  or  filed  with  reference  to  the  plaintiff's  cause  of  action, 
or  under  the  provisions  of  sections  437,  488,  442,  Code  Civil  Proc; 
they  were  made  and  filed  exclusively  under  the  provisions  of  the  stat- 
ute of  1878 ;  and,  when  filed,  they  constituted  a  statutory  proceeding, 
connected,  it  is  true,  with  the  case  in  which  the  judgment  appealed 
from  had  been  rendered,  but  as  independent  of  it  as  though  they  had 
been  original  actions  commenced,  in  the  first  instance,  against  the 
state  by  its  permission.  As  a  statutory  procedure  it  cannot  be  con- 
sidered the  equivalent  of  the  procedure  between  individuals,  regulated 
by  sections  437,  438,  442,  supra.  It  is  a  procedure  std  generis,  and 
partakes  of  the  form  prescribed  by  the  statute  as  the  source  of  the 
rights  to  be  enforced  by  it. 

As  purely  statutory  pleadings,  the  answers  raised  statutory  issues 
between  the  persons  who  filed  them  and  the  state.  To  those  issues 
the  appellants  were  not  parties;  and,  by  the  proceedings  upon  them, 
they  were  not  in  any  respect  affected.  The  findings  made  and  the 
judgments  rendered  upon  those  issues  were,  therefore,  made  and  ren- 
dered  between  different  parties,  and  upon  wholly  different  issues,  to 
the  trial  and  determination  of  which  the  appellants  were  not  parties. 
Those  pleadings,  findings,  and  judgments  were,  therefore,  no  part  of 
the  judgment  roll  or  of  the  record  necessary  for  a  review  of  the  judg- 
ment appealed  from.  Nor  were  the  parties  to  the  statutory  proceed- 
ing in  which  they  were  filed,  parties  to  the  original  action,  or  the 
judgment  rendered  therein.  In  the  original  complaint  they  were  not 
named  as  parties  defendant,  nor  were  they,  at  any  time  during  the 
course  of  the  proceedings,  made  parties  by  an  amendment  to  the 
complaint  describing  them  by  their  true  names  as  parties  defendant 
sued  by  fictitious  names.  McKinlay  v.  Tuttle,  42  Cal.  677;  Camp- 
bell V.  Adams,  50  Gal.  205;  Baldwin  v.  Morgan,  Id.  585.  Neither 
by  the  record  nor  on  the  issues  tried  and  determined  in  the  original 
action  were  they  adverse  parties  to  the  appellants.  Those  only  were 
adverse,  within  the  intent  and  meaning  of  sections  659,  988,  940, 
Code  Civil  Proc,  who  were  so  by  the  pleadings  filed  in  the  action  which 
had  been  terminated  by  a  final  adjudication.  In  prosecuting  their 
appeals  from  the  judgment  and  order  the  appellants  were,  therefore, 
not  bound  to  serve  notice  of  appeal  upon  the  persons  who  were  only 
parties  to  the  statutory  proceeding.  The  only  party  adverse  to  the 
appellants  was  the  state,  that  had  recovered  the  judgment  against 
them  from  which  they  have  appealed.  But  the  appeal  taken  from  the 
judgment  was  premature,  because  it  was  taken  before  the  judgment 
was  entered.  The  appeal  from  the  judgment  must  therefore  be  dis- 
missed; and  it  is  contended  that  a  similar  order  must  also  be  entered 
on  the  appeal  from  the  order  denying  the  motion  for  a  new  trial,  be- 
cause the  notice  of  intention  was  not  filed  and  served  until  12  days 
after  the  service  of  the  notice  of  appeal  from  the  judgment. 

The  right  to  move  for  a  new  trial  must  be  put  in  motion  within 
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statatory  time,  i.  e.,  within  10  days  after  notice  of  the  decision,  if  the 
action  were  tried  without  a  jury.  Section  659,  Code  Civil  Proc.  No 
written  notice  by  the  plaintiff  of  the  decision  appears  in  the  record. 
The  point  made  is  that  the  moving  parties  knew  of  the  decision  at 
the  time  they  took  their  appeal  from  the  judgment,  and  that  the 
knowledge  upon  which  they  acted  in  taking  the  appeal  was  equiva- 
lent to  notice.  But  there  may  have  been  an  extension  of  time  for 
giving  the  notice  under  section  1054,  Id. ;  and,  where  nothing  appears 
in  the  record  to  the  contrary,  the  presumption  is  that  an  order  was 
made  extending  the  time  for  that  purpose.  There  is  nothing  in  the 
record  before  us  to  overcome  that  presumption.  On  the  contrary, 
the  record  affirmatively  shows  that  the  motion  for  a  new  trial  was 
made  upon  a  bill  of  exceptions,  or  statement  of  the  case,  stipulated 
by  the  attorneys  of  record  for  the  plaintiff  and  defendants  to  be  cor- 
rect.  As  such  the  trial  judge  certified  it.  It  contains  no  objection 
taken  or  reserved  that  notice  of  intention  had  not  been  served  in 
time.  Upon  it  the  motion  for  a  new  trial  was  submitted,  without 
argument,  by  consent  of  the  attorneys.  Neither  at  the  time  of  the 
submission,  nor  at  any  other  time,  was  any  objection  ever  made  to 
the  regularity  of  the  proceeding  upon  which  the  motion  was  sub- 
mitted. 

If  any  objection  existed  to  the  regularity  of  the  proceeding  it  should 
have  been  made  at  the  hearing,  or  when  the  motion  was  submitted. 
If  not  then  made,  the  only  inference  to  be  drawn  from  the  omission 
is  that  the  objection,  if  it  existed,  was  waived.  When  waived  in  the 
lower  court,  such  an  objection  cannot  be  made  for  the  first  time  in 
the  appellate  court.  One  of  the  questions  at  issue  in  the  case  was 
whether  the  action  was  barred  by  the  statute  of  limitations.  Upon 
that  issue  the  court  below  failed  to  make  any  finding.  ''A  judgment 
based  upon  findings  which  do  not  determine  all  the  issues  raised  by 
the  pleadings,  is  a  decision  against  law  for  which  a  new  trial  may  be 
had."     Knight  v.  Roche,  56  Cal.  16. 

I  think  the  appeal  from  the  judgment  should  be  dismissed  and  the 
order  on  motion  for  a  new  trial  reversed,  and  cause  remanded  for 
further  proceedings. 
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SUPREME  COURT  OF  OREGON. 


Beacannon  v.  Liebb  and  others. 
Filed  December  22,  1884. 

1.  CoPAiiTNERBHip— Suit  at  Law— Asbionee. 

Although  one  partner  cannot  sue  another  at  law,  his  assignee  may  do  so, 
where  the  assignment  is  actual  and  real,  and  the  objection  raised  is  merely 
technical. 

2.  Same — Complaint— Demurrer— Accounts  between  Copartners. 

Where  an  action  is  brought  by  a  copartnership  firm  against  another,  of  which 
one  of  ihe  plaintiffs  is  a  member,  a  demurrer  to  the  complaint,  that  the  action 
is  not  maintainable  until  the  partnership  accounts  are  ascertained  and  ad- 
justed, admits  the  indebtedness  claimed  by  the  plaintiff,  and,  unless  the  record 
shows  an  accounting  to  be  necessary,  the  demurrer  of  the  defendant  ought  not 
to  be  sustained. 

3.  Same — Action  at  Law— Suit  in  Equity— Code,  4  377. 

Wh»re  an  action  has  been  brought  at  law  and  must  be  determined  upon 
equitable  principles,  the  court  has  no  jurisdiction  to  try  the  same  as  a  suit  in 
equity,  except  under  the  provisions  of  section  377  ot  the  Code. 

Appeal  from  Maltnomah  county. 

E.  D.  Shattuck,  for  appellant. 

G.  W,  Yoacum,  for  respondents. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Multnomah,  entered  upon  a  decision  sustaining  a 
demurrer  to  the  appellant*s  complaint  filed  in  said  court,  in  which 
it  was  alleged,  in  substance,  that  the  respondents  were  copartners 
doing  business  in  Oregon  under  the  name  of  the  Dayton  Flouring 
Mills  Company;  that  one  John  M,  Levens  and  William  Burnell,  one  of 
the  respondents,  were  also  copartners  doing  business  in  Oregon  under 
the  name  of  William  Burnell  &  Co.;  that  said  William  Burnell  &  Co., 
as  a  firm,  in  1882,  1883,  and  in  1884,  delivered  to  said  Dayton  Flour- 
ing Mills  Company  goods,  wares,  and  merchandise,  loaned  them 
money,  paid  money  to  their  use  and  on  their  order  amounting  in 
the  aggregate  to  $9,507.84,  on  which  sundry  payments  had  been 
made,  aggregating  $7,402.88,  leaving  a  balance  due  from  said  Dayton 
Flouring  Mills  Company  to  said  William  Burnell  &  Co.  of  $2,105.46, 
which  said  balance  said  last-named  company,  for  a  valuable  consid- 
eration, duly  assigned  to  appellant,  and  foi;  the  amount  of  which  he 
demanded  judgment  against  the  respondents.  The  demurrer  was  in- 
terposed mainly  upon  the  ground  that  the  court  had  no  jurisdiction ; 
that  the  appellant's  remedy  was  in  equity,  for  the  reason  that  the  ac- 
count arose  out  of  dealings  between  two  firms,  in  each  of  which  the 
respondent  Burnell  was  a  membel:. 

The  question  presented  for  the  (Consideration  of  this  court  is  as  to 

the  correctness  of  the  decision  of  the  circuit  court  upon  the  demurrer. 

William  Burnell  &  Co.  could  not  maintain  an  action  at  law  against 

the  Dayton  Flouring  Mills  Company  by  reason  of  the  fact  that  Bur- 
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nell  was  a  member  of  both  firms.  The  difficulty  at  law  arises  from 
the  fact  that  ail  the  partners  must  joiu  and  be  joined  in  the  action, 
and  as  no  person  can  maintain  an  action  against  himself,  or  ^gainst 
himself  and  another,  it  could  not  be  sustamed.  Story,  Eq.  Jur.  § 
679.  Equity,  however,  treats  the  copartnership  as  a  distinct  exist- 
ence, looks  behind  the  form  of  the  transactions  to  their  substance, 
and  treats  the  different  firms,  for  the  purpose  of  substantial  justice, 
exactly  as  if  they  were  composed  of  strangers,  or  were  in  fact  cor- 
porate companies.  Id.  §  680.  In  this  case  the  assignment  of  the 
claim  by  William  Burnell  &  Co.  to  the  appellant  freed  it  entirely 
from  the  (Objection  that  a  person  cannot  maintain  an  action  against 
himself.  That  feature  in  it  has  been  removed  by  the  assignment, 
and  upon  that  point  it  stands  upon  the  same  ground  as  the  cases 
cited  by  appellant's  counsel  of  Moare  v.  Holland,  39  Me.  307;  Thayer 
V.  Buffum,  11  Mete.  398;  and  Pitcher  v.  Barrows,  17  Pick.  861.  And 
we  see  no  reason  why  such  objection,  where  it  is  merely  technical, 
cannot  be  obviated  in  that  way,  when  the  assignment  is  actual  and 
real.  The  respondents'  premise,  that  the  assignee  acquired  no  higher 
rights  than  those  held  by  his  assignors,  is  undoubtedly  correct,  but 
his  conclusion  drawn  therefrom  is  not  supported  by  it.  The  question 
of  right  is  not  involved  in  the  matter ;  it  is  a  question  of  disability. 
Burnell  &  Co.  could  assign  the  claim,  when,  owing  to  the  peculiar  cir- 
cumstance referred  to,  they  could  not  maintain  an  action  upon  it  in 
their  own  name.  The  assignment  removed  that  disability.  The 
case  of  Thayer  v.  Buffum,  supra,  is  decisive  of  that  point.  But  it  is 
contended  by  respondents'  counsel  that  the  important  objection  to 
the  maintenance  of  the  action  is  "that  until  all  the  partnership  con- 
cerns are  ascertained  and  adjusted,  it  is  impossible  to  know  whether 
the  particular  partner  be  a  debtor  or  creditor  of  the  firm ;  for,  al- 
though he  may  have  advanced  large  sums  of  money  on  account 
thereof,  he  may  be  indebted  to  the  firm  in  a  much  larger  amount." 
In  fine,  that  the  case  necessarily  involves  an  accounting  before  it  can 
be  ascertained  whether  the  alleged  indebtedness  exists.  If  this  last 
proposition  be  true,  then  the  counsel's  position  is  correct,  and  the 
circuit  court  did  right  in  sustaining  the  demurrer.  But  does  it  fol- 
low, where  two  independent  partnership  firms  have  dealt  with  each 
other  in  the  manner  Burnell  &  Co.  dealt  with  the  flouring  mills 
company,  as  shown  by  the  complaint,  although  Burnell  was  a  mem- 
ber of  both  firms,  that  an  enforcement  of  the  claims  set  out  in  the 
complaint  necessarily  involves  an  accounting  between  them  of  all 
their  affairs  ? 

The  two  firms  dealt  with  each  other  evidently  the  same  as  though 
the  members  of  the  one  were  strangers  to  those  of  the  other.  If  Bur- 
nell &  Co.  had  purchased  of  the  flouring  mills  company  a  hundred 
barrels  of  flour,  they  would  have  expected,  without  doubt,  to  pay  for 
it,  the  same  as  if  they  had  bought  it  of  any  other  party,  and  the  en- 
forcement of  the  collection  of  the  claim  would  not,  ordinarily,  have 
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required  an  accounting,  nor  would  any  such  result  necessarily  follow 
in  the  enforcement  of  a  standing  account  between  the  two  firms.  Cole 
V.  Reynolds,  18  N.  Y.  74,  The  claim  in  favor  of  Burnell  &  Co.,  as- 
signed to  the  appellant,  is  alleged  to  be  due  from  the  flouring  mills 
company.  That  allegation  is  admitted  by  the  demurrer.  Now,  how 
can  it  be  claimed,  in  view  of  that  fact,  that  a  general  accounting  be- 
tween  the  two  copartnerships  is  necessary?  It  still  may  be  so,  but 
the  record  does  not  disclose  it.  On  the  contrary,  it  shows  that  it  is 
not  necessary. 

The  appellant's  counsel  claimed  upon  the  argument  that  our  Code 
had  so  blended  law  and  equity  that,  if  the  facts  alleged  in  the  com- 
plaint showed  a  case  cognizable  in  equity,  although  it  was  brought  as 
an  action,  the  court  ought  not  to  dismiss  it,  but  retain  and  try  it  as 
a  suit.  I  am  unable  to  indorse  this  view.  Our  Code,  I  think,  pre- 
serves the  form  of  actions  and  suits  as  distinct  from  each  other. 
There  may  be  no  very  good  reason  why  the  distinction  has  been  re- 
tained ;  but  it  is  too  strongly  indicated  in  the  Code  to  be  ignored  by 
the  courts,  and  any  change  made  in  the  practice  in  that  particular 
must  be  effected  by  the  legislative  branch  of  the  government.  Liti- 
gants, in  my  opinion,  will  be  compelled,  at  their  peril,  to  elect  as  to 
which  of  the  two  jurisdictions  they  will  resort  to  for  relief,  so  long  as 
the  present  line  of  partition  betweeu  them  is  kept  up. 

We  think  the  circuit  court  should  have  overruled  the  demurrer,  but 
not  upon  the  ground  that  a  party  can  institute  an  action  at  law  and 
have  the  court  turn  it  into  a  suit  in  equity.  The  distinction  hereto- 
fore existing  between  forms  of  actions  at  law  has  been  abolished, 
while  that  between  actions  and  suits  has,  in  name  at  least,  been  re- 
tained. The  proceeding  in  both  is  very  similar,  but  their  distinction 
is  as  pronounced  as  though  there  were  no  resemblance  between  them. 
It  is  provided,  however,  in  section  377  of  the  Code,  that  "in  an  action 
at  law,  where  the  defendant  is  entitled  to  relief  arising  out  of  facts 
requiring  the  interposition  of  a  court  of  equity,  and  material  for  his 
defense,  he  may,  upon  filing  his  answer  therein,  also  as  plaintiff  file 
a  complaint  in  equity  in  the  nature  of  a  cross-bill,  which  shall  stay 
the  proceedings  at  law,  and  the  case  thereafter  shall  proceed  as  in  a 
suit  in  equity,  in  which  said  proceeding  may  be  perpetually  enjoined 
by  final  decree,  or  allowed  to  proceed  in  accordance  with  such  final 
decree."  The  respondents,  doubtless,  could  have  availed  themselves 
of  the  benefit  of  this  provision  in  this  case,  if  an  accountii;^^  between 
the  several  partners  were  material  to  their  defense ;  but  their  dem  ir- 
rer  was  not  well  taken.  The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  case  remanded  to  the  court  below,  with  direc- 
tions to  that  court  to  overrule  the  said  demurrer. 
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SUPREME  COURT  OF  NEVADA. 


(JouNTY  OF  White  Pine  v.  Herrick  and  others. 
Filed  January  6,  1886. 

CoiTNTY  Treasurer's  Bond— Conditions  Precedent— Complaint— Demurrer. 
In  an  action  brougiit  by  a  county  against  the  sureties  in  an  ofTicial  bond  of 
the  county  treasurer,  to  recover  an  amount  of  money  for  which  tlie  treasurer 
was  in  default,  it  is  not  necessarj-,  in  order  to  entitle  the  county  to  recover,  that 
the  complaint  should  specifically  aver  a  performance  of  the  several  acts  re- 
quired to  be  performed  by  the  county  commissioners ;  but  an  averment  that 
the  county  commissioners  complied  with  all  the  requirements  and  conditions 
of  said  bond,  and  the  requirements  of  all  acts  of  the  legislature  pertaining  to 
the  official  bonds  of  county  officers,  *  «  *  or  words  of  equivalent  import, 
is  sufficient. 

Appeal  from  a  judgment  of  the  Sixth  judicial  district  court,  White 
Pine  county,  entered  in  favor  of  the  defendtiuts. 

H,  K.  Mitchell,  for  appellant. 

Baker  d  Wines,  for  respondents. 

Belknap,  G.  J.  This  action  was  brought  against  the  sureties  upon 
the  oflScial  bond  of  George  P.  McConkey,  as  county  treasurer  of  White 
Pine  county,  to  recover  a  sum  of  money  for  which  he  was  in  default. 
Defendants  demurred  to  the  complaint  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  under 
this  head  assigned  the  failure  of  the  plaintiflF  to  set  forth  a  perform- 
ance of  the  duties  enjoined  upon  the  county  commissioners  by  the  act 
of  the  legislature  approved  February  20,  1881,  entitled  "An  act  for 
the  relief  of  sureties  upon  official  bonds."  St.  1881,  p.  91.  This 
act  requires  the  boards  of  county  commissioners  to  keep  each  official 
bond  given  by  an  officer  of  their  county,  with  at  least  two  good  and 
sufficient  sureties  for  its  whole  penal  sum;  to  require  a  monthly  re- 
port of  receipts  and  disbursements  from  each  financial  officer  of  their 
county;  to  view  the  public  moneys  in  the  custody  of  the  county  treas- 
urer at  least  once  in  each  year;  and  to  make  complete  annual  settle- 
ments with  such  officer  in  the  month  of  September  of  each  year.  If 
the  county  commissioners  fail  in  the  performance  of  any  of  these  du- 
ties, the  law  releases  and  discharges  the  sureties  upon  the  official  bond 
of  the  officer  from  liability,  in  so  far  as  the  county  in  which  he  held 
office  is  concerned.  It  is  argued  that  these  provisions  of  the  law  are 
conditions  precedent,  and  that  the  complaint  must  show  that  they 
have  been  performed.  The  complaint  does  not  specifically  aver  a 
performance  of  the  several  acts  required  to  be  performed  by  the  county 
commissioners,  but  alleges  "that  the  county  commissioners  of  said 
county  of  White  Pine  complied  with  all  the  requirements  and  condi- 
tions imposed  upon  said  commissioners  by  the  terms  of  said  bond, 
and  the  requirements  of  all  acts  of  the  legislature  of  the  state  of  Ne- 
vada pertaining  to  the  duty  of  county  commissioners,  relating  to  county 
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officers  and  to  the  official  bonds  of  connty  officers;  *  *  *"  and 
then  proceeds  to  state  certain  matters  for  the  purpose  of  ezcasing  the 
annual  September  settlement,  not  questioned  upon  this  appeal. 

Section  60  of  the  civil  practice  act  furnishes  an  easy  mode  for 
pleading  the  performance  of  conditions  precedent  in  a  contract.  It 
provides : 

"In  pleading  the  performance  of  conditions  precedent  in  a  contract,  it  shall 
not  be  necessary  to  state  the  facts  showing  such  performance,  but  it  may 
be  stated  generally  that  the  party  duly  performed  all  the  conditions  on  his 
part.    *    *    *" 

The  pleader  has  not  employed  the  precise  language  of  section  60, 
but  he  has  used  language  equivalent  to  it,  and  a  substantial  compli- 
ance with  the  section  is  all  that  is  necessary.  Bespondent  contends 
that  this  case  is  not  within  the  provisions  of  the  practice  act,  and  that 
appellant  should  have  alleged  in  detail  a  performance  of  the  various 
duties  required  of  the  county  commissioners  by  the  act  of  1881,  and 
refers  to  decisions  as  supporting  this  view.  In  the  cases  to  which  we 
have  been  referred,  {People  v.  Jackson,  24  Cal.  630;  Himmehnan  v. 
DanoSf  35  Cal.  441 ;  and  Dye  v.  Dye,  11  Cal.  163,)  the  right  of  action  de- 
pended upon  a  statute,  and  it  was  essential  to  the  statement  of  a  cause 
of  action  that  the  facts  bringing  the  case  within  the  statute  should 
be  averred.  But  the  present  action  is  brought  upon  a  contract  be- 
tween the  defendants  and  the  state.  The  contract  has  been  changed 
by  the  state  through  its  legislature  consenting  that,  in  so  far  as  coun- 
ties are  concerned,  no  recovery  shall  be  had  upon  undertakings  of  the 
nature  of  the  one  sued  upon,  unless  certain  acts  be  performed  by  the 
county  through  its  county  commissioners.  These  new  conditions  are 
ingrafted  upon  the  undertaking,  and  if  they  are  conditions  precedent 
they  are  well  pleaded. 

It  is  not  necessary  upon  this  appeal  to  determine  whether  the  pro- 
visions of  the  law  of  1881  are  conditions  precedent,  or  whether  the 
statute  is  applicable  to  undertakings  made  before  its  passage.  These 
questions  were  made  by  demurrer  to  the  original  complaint;  but  the 
plaintiff,  instead  of  adhering  to  his  pleading,  amended  it  so  as  to 
obviate  them,  and  leave  them  out  of  the  case.  We  are  of  opinion 
that  the  amended  complaint  states  a  good  cause  of  action.  Judgment 
reversed  and  cause  remanded. 
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SUPREME  COURT  OF  MONTANA. 


Btebbins  v.  Savage  and  others. 

August  Term.  1884. 

Appeal— Order  Appointing  Receiver. 

An  order  appointing  a  receiver  is  not  subject  to  appeal. 

Motion  to  dismiBS  an  appeal. 

J.  H.  Oarlock,  for  appellant. 

A.  F,  Burleigh,  for  respondents. 

Wade,  G.  J.  This  is  an  appeal  from  an  order  appointing  a  re- 
ceiver. The  plaintiff  moves  to  dismiss  the  appeal  for  the  reason  that 
the  same  is  not  authorized  by  the  statute.  Appeals  from  the  district 
to  the  supreme  court  are  matters  of  statutory  regulation.  The  stat- 
ute  designates  in  what  cases  appeals  may  be  taken.  The  designation 
of  these  denies  the  right  in  all  other  cases.  Appeals  may  be  taken 
from  certain  interlocutory  and  other  orders,  but  an  order  appointing 
a  receiver  does  not  belong  to  this  class.  The  right  of  appeal  does 
not  belong  or  attach  to  an  order  appointing  a  receiver.  The  statute 
does  not  give  the  right,  and  this  court  has  already  held,  in  the  case 
of  Wilson  V.  Davis,  1  Mont.  98,  that  there  is  no  appeal  from  an  or- 
der appointing  a  receiver.  These  considerations  ought  to  settle  the 
question  conclusively,  unless  there  is  something  in  the  case  that  takes 
it  out  of  the  ordinary  rule.  It  is  contended  that,  because  the  order 
commands  the  defendants  to  refrain  from  any  and  all  interference 
with  the  receiver  in  the  discharge  of  his  duties  as  such,  it  is  there- 
fore an  injunction,  besides  being  an  order  appointing  a  receiver,  and 
that  from  an  injunction  an  appeal  lies  to  this  court.  To  this  it  is 
sufficient  answer  to  say  that  there  is  no  appeal  here  from  an  order 
enjoining  the  defendants.  The  appeal  is  from  the  order  appointing 
a  receiver,  and  no  mention  is  made  in  the  notice  of  an  appeal  from 
an  order  enjoining  the  defendants.  The  appointment  of  a  receiver 
carries  with  it  the  right  to  the  possession  of  the  property  described, 
and  the  further  right  not  to  be  interfered  with  in  such  possession  so 
long  as  the  appointment  remains  in  force.  These  are  the  ordinary 
powers  and  rights  that  belong  to  a  receiver  in  order  to  make  his  ap- 
pointment effectual,  and  they  would  have  belonged  to  him,  and  he 
could  have  possessed  and  held  the  property,  if  they  had  not  been 
mentioned  in  the  order.  Possession  is  property;  and  possession  can- 
not ordinarily  be  taken  from  one  and  given  to  another  without  a  hear- 
ing and  adjudication.  But  the  possession  of  a  receiver  is  as  much 
the  possession  of  one  party  as  the  other.  He  holds  the  property  for 
the  benefit  of  the  party  who  shall  finally  be  adjudged  entitled  to  the 
possession.  He  is  an  officer  of  the  law,  and  in  his  hands  the  prop- 
erty is  in  the  custody  of  the  law.     He  preserves  and  protects  the 
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property  for  tbe  benefit  of  the  rightful  owner.  If  the  complaint  does 
not  make  a  case  for  the  appointment  of  a  receiver,  tbe  defendant  may 
move  to  have  the  order  set  aside.  Appeal  is  not  the  remedy  author- 
ized by  statute.  In  this  action  the  defendants,  Savage  &  Sons,  made 
an  assignment  to  Mund  and  Curry  for  tbe  benefit  of  their  creditors, 
and  took  possession  of  the  property  assigned  to  them,  and  entered 
upon  tbe  execution  of  their  trust.  Thereafter,  at  the  suit  of  some 
one  or  more  of  the  creditors,  Johnson,  the  sheriff  of  Custer  county, 
Feized  the  property  so  assigned,  and  took  possession  of  the  same. 
Thereupon  the  plaintiff,  another  creditor,  brings  this  action  to  test 
the  validity  of  the  assignment  aforesaid,  and  asks  for  the  appointment 
of  a  receiver  to  hold  the  property,  and  the  money  received  from  the 
sale  of  that  which  is  perishable  and  going  to  waste,  until  the  validity 
of  the  assignment  and  the  rights  of  the  creditors  shall  have  been  ad- 
judicated and  fully  determined.  It  does  not  seem  to  be  a  matter  of 
much  consequence  whether  the  property  is  so  held  and  preserved  by 
the  sheriff  of  Custer  county  or  by  the  receiver  appointed  herein.  The 
creditors,  and  not  these  officers  of  the  court,  are  the  parties  interested. 
Certainly,  the  sheriff,  who  is  the  appellant  herein,  nor  the  persons  in 
whose  behalf  he  is  acting,  cannot  ask  this  court  to  review  an  order 
from  which  there  is  no  appeal.  The  appeal  is  dismissed. 
\11  concur.) 


First  Nat.  Bank  op  Helena  v.  McAndrews. 

August  Term,  1884. 

Motion  for  New  T:*ial— Review— Deficient  Record. 

A  decision  upon  a  motion  for  a  new  trial  may  not  be  reviewed  in  the  appel- 
late court  when  the  record  does  not  show  thai  any  motion  for  a  new  trial  was 
filed  in  the  lower  court,  nor  that  any  notice  of  motion  designating  the  errors 
complained  of  was  filed  or  served  upon  the  opposite  party. 

Motion  to  strike  out  portions  of  transcript. 

T.  L.  Napton,  for  appellant. 

£.  W.  d  J.  K.  Toole^  for  respondent. 

Wade,  C.  J.  This  is  a  motion  to  strike  out  that  portion  of  the 
transcript  purporting  to  be  a  statement  on  motion  for  a  new  trial,  for 
the  reason  that  there  is  nothing  in  the  record  to  show  that  there 
was  either  a  motion  for  a  new  trial  filed,  or  a  notice  thereof  served 
upon  the  adverse  party,  as  required  by  section  287  of  the  Code  of 
Civil  Procedure.  That  section  provides  that  the  party  intending  to 
move  for  a  new  trial  must,  within  10  days  after  the  verdict  of  the 
jury  or  decision  of  the  court,  file  with  the  clerk,  and  serve  upon  the 
adverse  party,  a  notice  of  his  intention,  designating  the  grounds  upon 
which  the  motion  will  be  made,  and  whether  the  same  will  be  made 
upon  affidavits  or  the  minutes  of  the  court  or  a  bill  of  exceptions  or  a 
statement  of  the  case.  These  provisions  of  the  statute  must  be  sub- 
stantially complied  with  before  this  court  can  be  called  on  to  review 
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the  action  of  the  lower  court  in  overruling  or  sustaining  a  motion 
for  a  new  trial.  Unless  there  is  a  notice  or  motion,  designating  the 
errors  complained  of,  upon  which  the  lower  court  has  passed,  there 
is  nothing  for  this  court  to  review.  This  is  an  appellate  court,  and 
has  jurisdiction  to  review  the  decisions  of  the  lower  court.  Certain 
questions  may  be  raised  in  the  supreme  court  for  the  first  time,  but 
questions  concerning  new  trials  do  not  belong  to  this  class.  Unless 
the  errors  were  assigned  in  the  court  below  in  the  notice  or  motion, 
we  have  no  means  of  linowing  what  questions  were  decided  by  such 
courts,  and  upon  such  a  motion  the  court  will  only  review  the  ques- 
tions determined  in  the  lower  court.  We  cannot  establish  a  prece- 
dent declaring  that  a  decision  upon  a  motion  for  a  new  trial  may  be 
reviewed  in  this  court,  when  the  record  does  not  show  that  any  motion 
for  a  new  trial  was  filed  in  the  lower  court,  nor  that  any  notice  of 
motion,  designating  the  errors  complained  of,  was  filed  or  served  upon 
the  opposite  party.  There  is  nothing  in  the  record  before  us  to  indi- 
cate upon  what  questions  the  court  passed  in  overruling  the  motion 
for  a  new  trial.  We  are  informed  that  the  motion  for  a  new  trial  was 
overruled,  but  the  record  is  silent  as  to  the  grounds  of  the  motion,  and 
as  to  whether  there  was  a  notice  or  motion  filed.  The  recital  in  the 
statement,  which  was  made  up  after  the  notice  of  motion  was  or  should 
have  been  filed,  that  the  appellant  relies  upon  certain  errors  assigned, 
cannot  take  the  place  of  a  notice  designating  the  grounds  of  motion  for 
a  new  trial  served  as  the  statute  provides.  There  is  nothing  in  the 
record  showing  that  the  errors  recited  in  the  statement  were  the  er- 
rors designated  in  the  notice,  or  that  they  raise  the  questions  upon 
which  the  court  passed  in  overruling  the  motion  for  a  new  trial.  The 
motion  is  granted. 

(All  the  judges  concur.) 


(6  Mont.  255) 

Owen,  a  Lunatic,  by  his  Committee,  v.  McCormice. 
August  Term,  1884. 

Appeal-Border  STRncmo  Ck>MPLAiNT  froh  the  Files. 

An  appeal  does  not  lie  from  an  order  refusing  to  aUow  an  amendment  to  the 
complaint,  or  striking  the  complaint  from  tho  filea. 

Motion  to  dismiss  an  appeal. 

Robinson  d  Stapleton,  for  appellant. 

E.  W.  d  J.  K.  Toole  and  W.  W.  Dixon,  for  respondent. 

Galbr-^ith,  J.  This  is  ^a  motion  to  dismiss  the  appeal  from  an 
order  striking  the  complaint  from  the  files,  and  overruling  a  motion 
to  allow  it  to  be  amended.  It  is  claimed  that  this  is  an  appealable 
order,  under  the  provisions  of  the  Ck)de  of  Civil  Procedure,  (Rev.  St. 
119,  §  408;)  that  "an. appeal  may  be  taken  from  a  final  judgment  in 
an  action  on  special  proceeding  commenced  in  the  court  in  which  the 
same  is  rendered;"  and  that  the  order  striking  the  complaint  from 
the  files  is  a  final  judgment,  within  the  meaning  of  this  provision. 
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But  it  was  necessary  that  something  more  should  be  done  before  it 
can  be  said  that  a  final  judgment  was  rendered  in  the  action.  For 
aught  that  appears  in  the  transcript,  this  action  is  still  pending  in 
the  district  court.  The  plaintiff  might  still,  upon  a  proper  showing, 
move  to  amend  his  complaint  by  adding  the  yerification.  He  might 
have  leave  to  file  another  complaint.  The  striking  of  the  complaint 
from  the  files  does  not  terminate  the  action.  In  Lamb  v.  McCanna, 
14  Minn.  513,  (Gil.  385,)  and  afterwards  affirmed  in  Searles  v.  Thoinp' 
souy  18  Miun.  316,  (Gil.  285,)  it  was  held  that  "an  appeal  will  not 
lie  from  an  order  made  on  the  trial  of  an  action  dismissing  the  action." 
This  is  a  step  nearer  the  rendition  of  a  final  judgment  in  the  action 
than  the  order  made  by  the  court  in  this  case.  In  the  case  of  Lamb 
V.  McCanna^  supra,  the  court,  by  Gilpillan,  C.  J.,  says,  "that  the 
appeal  must  be  from  the  judgment,  or  from  the  order  on  a  motion 
for  a  new  trial."  "An  order  which  does  not  determine  the  contro- 
versy, but  leaves  it  to  proceed,  is  not  appealable."  3  Estee,  PI.  406. 
In  our  opinion,  the  appeal  does  not  lie  from  an  order  refusing  to  al- 
low an  amendment  to  the  complaint,  or  striking  the  complaint  from 
the  files.  The  appeal  is  dismissed. 
(All  the  judges  concur.) 


Kleinschmidt  and  others  v»  McAndbews  and  others. 
January  Term,  1881. 

1.  PRACrrCE— JtTDGMENT  ROLL — LEGAL  ENACTMENT— DlfiPOSITION  OP  CoUltTS. 

When  the  law-making  power  has  denominated  what  constitutes  the  judgment 
roil,  the  court  wiU  not  assume  to  add  or  detract  from  its  specifications  in  rela- 
tion thereto. 

2.  Same— Code  op  Civil  Procedure— Judgment  Roll— Bill  op  Exceptions. 

Under  sections  279  and  204  of  the  Code  of  Civil  Procedure,  a  bill  of  exceptions, 
not  taken  during  the  triafof  the  cause,  cannot  constitute  part  of  the  judg- 
ment roll. 

3.  Same— Decision  op  Court — Presumption  op  Correctness— Nonsuit. 

When  nothing  appears  to  the  contrary,  the  decision  of  the  court  will  be  pre- 
stimcd  to  be  correct.  Therefore,  when  the  court  grants  a  nonsuit,  and  the  evi- 
dence introduced  does  not  appear  or  cannot  be  consi'dercd,  it  will  be  presumed 
that  the  plaintiff  failed  to  prove  a  sufficient  case  for  a  jury. 

4.  Same- Bill  op  Exceptions— Organic  Act— Codb  op  Civil  Procedure. 

The  provision  in  the  Organic  Act — *<  Bills  of  exception  and  appeals  shall  be 
allowed  in  all  cases,  from  the  final  decisions  of  said  district  courts  to  the  su- 
preme court " — is  not  infringed  by  requiring  the  appellant  to  comply  with  the 
provisions  of  the  Code  of  Civil  Procedure  in  relation  to  the  method  therein  pre- 
scribed regulating  appeals. 
6.  Same— Demurrer  to  Evidence— Method  op  Bringing  up  Evidence  por 
Ke  vision. 

A  demurrer  to  evidence  is  analogous  to  a  demurrer  in  pleading,  and  the  ac- 
tion of  a  court  in  granting  a  nonsuit  upon  the  ground  that  the  plaintiff  has 
failed  to  prove  a  sufficient  case  for  a  jury  is  as  much  a  decision  upon  a  matter 
of  law  as  its  action,  in  sustaining  a  demurrer,  to  a  pleading.  The  method  to 
be  pursued  in  bringing  up  the  evidence  in  such  cases  for  revision  is  by  state- 
ment upon  appeal. 

Appeal  from  Third  district,  Lewis  and  Clarke  county. 
Chumasero  d  Chadwick  and  Sanders  dt  Cullen,  for  appellants. 
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E.  W.  and  •/.  K.  Toole,  for  respondentB. 

S  inders  d  Cullen,  for  appellants  on  rehearing. 

Galbraith,  J.  This  is  an  appeal  from  a  judgment  directed  to  be 
entered  by  the  court  in  pursuance  of  its  action  in  granting  a  motion 
for  a  nonsuit.  The  transcript,  in  addition  to  papers  constituting  the 
judgment  roll  in  the  case,  contains  an  "agreement"  between  the  par- 
ties in  relation  to  what  questions  should  be  tried,  a  "stipulation"  in 
relation  to  an  amendment  of  the  ad  damnum  clause  of  the  complaint, 
the  disposition  of  the  property,  and  other  matters  between  the  attor- 
neys in  the  case;  and  also  contains  evidence  introduced  upon  the 
trial  (which  was  to  a  jury)  by  the  plaintiff.  Neither  the  "agree- 
ment," the  "stipulation,"  nor  the  evidence  are  expressly  made  part 
of,  nor  expressly  stated  in,  any  bill  of  exceptions,  but  are  simply  cer- 
tified to  by  the  clerk  as  being  a  "full,  true,  and  correct  transcript  of 
certain  records  and  proceedings  filed,  made  and  had  in  said  court,  in 
the  above-entitled  cause,  as  the  same  are  of  record  and  filed  in  my 
office."  Therefore,  the  above  "agreement,"  "stipulation,"  and  evi- 
dence do  not  constitute  any  part  of  the  judgment  roll,  not  having 
been  made  a  part  of  or  stated  with  a  bill  of  exceptions,  excepting  that 
part  of  the  "stipulation"  which  relates  to  the  amendment  of  the  com- 
plaint.  This  may  be  considered  a  part  of  the  judgment  roll,  as  con- 
stituting a  portion  of  the  pleadings.  It  is  contended  on  the  part  of 
appellants  that  the  power  to  make  any  of  its  proceedings  under  the 
hand  and  seal  of  the  judge  a  part  of  the  record  is  inherent  in  courts, 
independent  of  statute.  Be  this  as  it  may,  nevertheless  when  the 
law-making  power  has  denominated  what  shall  constitute  the  judg- 
ment roll,  the  court  will  not  assume  to  add  to  or  detract  from  its  spec- 
ifications in  relation  thereto. 

An  exception  is  designated  by  the  statute  as  being  "an  objection 
taken  on  the  trial  to  a  decision  upon  a  matter  of  law  at  any  time  from 
the  calling  of  the  action  for  trial  to  the  rendering  of  the  verdict  or 
decision."  Section  279,  Code  Civil  Proc.  Section  294  of  the  same 
act  also  provides  what  -papers  shall  constitute  the  judgment  roll,  and 
specifies  among  them  "all  bills  of  exception  taken  and  filed  in  said 
action." 

The  exception  taken  by  the  appellant  to  the  ruling  of  the  court 
sustaining  the  motion  for  a  nonsuit,  and  directing  judgment  to  be 
entered  in  favor  of  the  defendant,  could  not,  in  the  very  nature  of  the 
case,  be  an  exception  within  the  meaning  of  the  above  provisions,  and 
therefore  is  no  part  of  the  judgment  roll.  It  could  not  have  been 
taken  until  after  the  rendition  of  the  decision  of  the  court.  But 
granting,  for  the  sake  of  the  argument,  that  the  above  bill  of  excep- 
tions did  constitute  a  part  of  the  judgment  roll,  nevertheless  the  evi- 
dence and  other  matters  contained  in  the  "agreement"  and  "stipula- 
tion," so  far  as  they  relate  to  the  motion  for  a  nonsuit,  cannot  be 
considered  in  connection  with  such  a  bill  of  exceptions.  The  bill  of 
exceptions  is  as  follows,  viz. : 
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**To  the  entry  of  which  said  judgment  the  plaintiff  then  and  tliere  excepted, 
and  asked  the  court  to  sign  this  bill  of  exceptions,  and  that  the  same  be  made 
part  of  the  record,  which  is  done  accordingly  this  twenty-second  day  of  March, 
1880.    [Signed]    D.  S.  Wade,  Judge." 

Section  282  of  the  Code  of  Civil  Procedure  requires  that  ^'the  ob- 
jection shall  be  stated  with  so  much  of  the  evidence  or  other  matter 
as  is  necessary  to  explain  it."  Section  281  requires  that  "the  point 
of  the  exception  shall  be  particularly  stated,  »  *  »  and  may  be 
delivered  in  writing  to  the  judge;  ♦  *  ♦  when  delivered  in  writ- 
ing, *  *  *  it  shall  be  made  conformable  to  the  truth,  or  be  at 
the  time  corrected  until  it  be  made  so  conformable.''  From  these 
sections  we  must  conclude  that  the  particular  facts,  whether  evidence 
or  other  matter,  upon  which  the  court  rules,  are  intended  to  be  pre- 
sented in  the  bill  of  exceptions.  It  is  apparent  that  it  is  principally 
for  this  reason  that  it  is  made  the  duty  of  the  court  to  settle  the  ex- 
oeption,  or,  in  the  language  of  the  statute,  to  correct  it  when  delivered 
in  writing,  until  "it  shall  be  made  conformable  to  the  truth.**  That 
the  Code  of  Civil  Procedure  intends  that  the  bill  of  exceptions  shall 
contain  the  evidence  or  other  matter  upon  which  the  alleged  objection- 
able ruling  of  the  court  is  made  is  also  evident  from  the  fact  that  the 
only  kind  of  papers  specified,  among  those  constituting  the  judgment 
xoU,  which  could  possibly  contain  the  evidence  are  bills  of  exception. 
The  Code  of  Civil  Procedure  contemplates  an  appeal  from  the  judg- 
ment, in  which  the  judgment  roll  alone  may  be  considered.  This  is 
when  there  is  no  statement  annexed  to  the  judgment  roll.  The  pro- 
visions of  the  California  practice  act  in  respect  to  the  method  of  pre- 
senting the  action  of  the  court  below  for  review  are  almost  identical 
with  those  of  our  Code  of  Civil  Procedure.  In  reference  to  this  sub- 
ject, in  Wetlierbee  v.  Carroll,  33  Cal.  549,  Sawyeb,  J.,  giving  the  opin- 
ion, says : 

"The  judgment  roll  is  itself  a  record  for  an  appeal,  and  there  may  be  no 
occasion  for  anything  further  to  present  the  question  raised.  But  it  has  been 
settled  from  an  early  day  that,  by  an  appeal  from  a  judgment,  without  state- 
ment, nothing  is  brought  up  or  is  a  part  of  the  record  on  appeal  except  the 
judgment  roll,  and  no  question  arising  outside  of  the  roll  can  be  considered. 
If  any  further  record  is  required,  it  must  be  in  the  form  of  a  statement." 

Also  in  reference  to  exceptions,  in  the  same  case,  the  same  judge 
says : 

"They  are  the  only  exceptions  or  bills  of  exceptions  known  to  our  practice 
act,  except  so  far  as  a  ruling  and  exception  to  it,  presented  by  a  statement 
made  in  the  mode  prescribed  by  that  act,  may  be  regarded  as  a  bill  of  excep- 
tions. Quiryey  v.  Oamhert,  32  Cal.  304.  The  reasons  upon  which  tliis  re- 
striction of  the  cases  for  exceptions,  and  for  the  mode  prescribe<l  for  taking 
them,  rests,  seem  obvious  enoujj^h.  At  the  trial  both  parties  are  present,  and 
in  settling  the  exceptions  can  be  heard.  Each  party  can  seo  that  everything 
necessary  to  the  presentation  of  the  entire  merits  on  both  sides  is  introduced. 
'  The  objection  shall  be  stated  with  so  much  of  the  evidence,  or  other  matter, 
as  is  necessary  to  explain  it,  but  no  more.*  See  page  92,  Mont.  Code  Civil 
Proc.  §  282.    The  parties  have  the  same  opportunity  for  securing  a  correct 
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presentation  of  the  exceptions  as  is  offered  in  settling  a  statement.  The  only 
other  mode  of  making  up  anything  like,  or  answering  to,  a  bill  of  exceptions 
is  by  a  statement  proposed  in  the  manner  prescribed  by  the  practice  act,  in 
the  preparation  of  which  both  sides  are  also  heard.  The  policy  of  the  act  is 
that,  whenever  there  is  a  possibility  that  a  partial  record  for  presenting  a 
point  may  be  made,  both  parties  shall  have  an  opportunity  to  take  part  in 
settling  it.  And  the  two  modes  prescribed — one  by  settling  the  exception 
during  the  progress  of  the  trial  in  the  presence  of  both  parties,  and  annexing 
it  to  the  judgment  roll;  the  other  by  a  subsequent  statement  in  the  mode 
designated — afford  an  orderly  and  convenient  mode  of  accomplishing  that 
end." 

The  above  language  is  quoted  as  being  expressive  of  our  own  view 
in  relation  to  our  practice  on  appeal.  It  will  be  observed  that  the 
above  bill  of  exceptions  does  not  contain,  nor  is  it  stated  with,  any 
evidence  or  other  matter  contained  in  the  transcript.  It  does  not 
refer  in  any  manner  to  any  such  evidence  or  matter.  It  does  not  ap- 
pear from  the  bill  of  exceptions,  or  even  from  the  transcript,  that  the 
evidence  which  the  transcript  contains  was  all  the  evidence  upon  which 
the  court  ruled,  or  that  it  was  settled  by  the  judge,  or  that  both  par- 
ties had  the  same  opportunity  for  securing  a  correct  presentation,  or 
took  part  in  the  settlement  thereof.  We  must  therefore  conclude 
that  the  evidence  set  forth  in  the  transcript  is  not  any  part  of  the 
bill  of  exceptions,  and  therefore  no  part  of  the  judgment  roll.  The 
transcript  does  not  show  any  compliance  with,  or  attempt  to  comply 
with^  section  419  of  the  Code  of  Civil  Procedure,  in  relation  to  state- 
ments on  appeal.  There  is,  therefore,  no  such  statement.  If,  there- 
fore, the  appellants  rely  upon  their  bill  of  exceptions,  the  evidence 
cannot  be  considered  in  connection  therewith,  for  it  is  not  any  part 
of  the  judgment  roll*  If  they  rely  upon  the  other  position  taken  in 
their  brief,  that  the  final  decision  in  the  case  is  deemed  to  have  been 
excepted  to,  and  that  the  granting  of  the  nonsuit  was  such  a  decision, 
then,  for  the  reasons  that  the  evidence  is  no  part  of  the  judgment  roll, 
and  that  there  is  no  statement  on  appeal,  the  evidence  cannot  be 
considered.  The  bill  of  exceptions  is  also  defective  in  that  it  does 
not  particularly  state  the  point  of  the  exception  as  required  by  sec- 
tion 281  of  the  Code  of  Civil  Procedure.  We  can  see  no  error  in  the 
judgment  roll.  When  nothing  appears  to  the  contrary,  the  decision 
of  the  court  will  be  presumed  to  be  correct.  Therefore,  when  the 
court  grants  a  nonsuit,  and  the  evidence  introduced  does  not  appear 
or  cannot  be  considered,  it  will  be  presumed  that  the  plaintiff  failed 
to  prove  a  suflScient  case  for  a  jury.  The  above  reasons  are  sufficient 
for  the  dismissal  of  the  appeal.  But  in  order  to  aid  in  the  settle- 
ment of  the  practice,  some  other  questions  presented  by  the  argu- 
ments of  counsel  will  be  briefly  considered.  It  is  argued  by  appel- 
lants that  under  the  organic  act  they  are  entitled  to  have  the  cause 
reviewed  upon  the  showing  made  by  the  transcript,  notwithstanding 
the  provisions  of  the  Code  of  Civil  Procedure  in  relation  to  appeals. 
According  to  appellants*  brief,  the  provision  of  the  organic  act  which 
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is  relied  npon  to  support  this  position  is  as  follows :  "Bills  of  excep- 
tion and  appeals  shall  be  allowed  in  all  oases  from  the  final  decision 
of  said  district-  coarts  to  the  supreme  court."  It  will  be  seen  by  re- 
ference to  section  9  of  said  act,  containing  the  above  language,  that 
the  sentence  in  which  the  same  appears  concludes  with  the  additional 
language,  "under  such  regulations  as  may  be  prescribed  by  law." 
The  same  instrument  also  provides  for  a  legislative  assembly.  The 
words  "such  regulations  as  may  be  prescribed  by  law"  refer  to  regu- 
lations to  be  made  by  the  legislative  assembly  of  the  territory.  Un- 
der this  provision  the  legislative  assembly  may  fix  the  time  and  pre- 
scribe the  methods  by  which  appeals  may  be  taken  so  long  as  such 
regulations  do  not  amount  to  a  denial  of  the  right  conferred  by  the 
organic  act.  The  provisions  of  the  legislative  assembly  in  relation 
to  appeals  are  reasonable  and  sufficient  for  the  purpose.  The  or- 
ganic  act  is  not,  therefore,  infringed  by  requiring  the  appellants  to 
comply  with  the  provisions  of  the  Code  of  Civil  Procedure,  in  relation 
to  the  method  therein  prescribed,  regulating  appeals. 

It  is  also  contended  by  respondents  that  a  motion  for  a  new  trial 
was  necessary,  and  that  therefore  the  evidence  should  have  been  pre- 
sented in  a  statement  on  such  a  motion.  Section  284  of  the  Code  of 
Civil  Procedure  defines  a  new  trial  as  "a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury,  court, 
or  referee."  It  contemplates,  therefore,  a  case  in  which  evidence  has 
been  submitted  to,  and  has  been  passed  upon  by,  the  proper  tribunal 
provided  by  law  to  try  an  issue  of  fact.  By  section  241  of  the  Code 
of  Civil  Procedure,  "the  trial  of  an  issue  of  fact  must  be  by  a  jury, 
except  in  actions  which  involve  the  settlement  of  accounts,  unless 
waived  by  the  parties."  "A  judgment  of  nonsuit  may  be  entered," 
under  the  fifth  subdivision  of  section  234  of  the  said  act,  "by  the 
court,  upon  motion  of  the  defendant,  when,  upon  the  trial,  the  plain- 
tiff fails  to  prove  a  sufficient  case  for  a  jury."  The  jury,  therefore, 
which  under  the  law  is  the  tribunal  chosen  to  try  the  cause,  is  pre- 
vented therefrom  by  the  action  of  the  court,  not  acting  as  having  au- 
thority to  try  the  issue,  but  by  reason  of  its  general  powers  as  a  court 
to  try  matters  of  law,  as  well  as  by  the  express  provision  of  said  sub- 
division of  section  234.  There  never  was,  therefore,  a  trial  of  the 
issue  by  the  proper  tribunal,  and  therefore  a  motion  for  a  new  trial 
is  not,  in  such  a  case,  contemplated  by  the  Code.  There  never  was  a 
trial  by  a  jury,  because,  in  the  judgment  of  the  court,  "the  plaintiff 
failed  to  prove  a  case  for  the  jury."  There  was  not  a  trial  by  the 
court,  because  a  jury  was  not  waived,  but  was  the  tribunal  chosen  to 
try  the  issue.  It  was,  therefore,  by  its  power  as  judge  of  the  law,  ap- 
plied to  the  evidence  introduced  by  plaintiffs,  that  the  court  granted 
the  motion  of  nonsuit  and  took  the  case  from  the  jury.  This  may, 
perhaps,  be  better  illustrated  by  reference  to  the  practice  which  ob- 
tained in  England  in  the  same  class  of  cases.  Under  that  practice, 
what  is  now  provided  for  by  said  subdivision  of  section  234,  in  rela- 
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tion  to  nonsnit,  was  taken  advantage  of  by  what  was  called  a  demur- 
rer to  evidence.  This  took  place  when  a  party  disputed  the  legal 
effect  of  the  evidence  offered.  It  was  analogous  to  a  demurrer  in 
pleading.  It  was  a  virtual  declaration  by  the  party  from  whom  it 
came  that  he  would  not  proceed  because  the  evidence  offered  on  the 
other  side  was  not  sufiScient  to  maintain  the  issue.     Steph.  PU  90. 

The  motion  for  a  nonsuit  under  the  subdivision  of  section  284,  and 
the  demurrer  to  evidence,  if  not  precisely  similar,  bear  a  close  analogy. 
"A  demurrer  to  evidence  is  analogous  to  a  demurrer  in  pleading." 
Same  reference.  We  are  therefore  to  conclude  that  the  action  of  the 
court  in  granting  a  nonsuit,  upon  the  ground  that  the  plaintiff  has 
failed  to  prove  a  sufficient  case  for  a  jury,  is  as  much  a  decision 
upon  a  matter  of  law  as  its  action  in  sustaining  a  demurrer  to  a  plead- 
ing. Such  a  decision,  therefore,  does  not  come  within  the  meaning 
of  trial  as  defined  by  the  Code,  and  such  a  motion,  therefore,  could 
not  be  properly  made  as  part  of  the  proceeding  necessary  to  present 
this  case  for  review  upon  the  evidence  already  in  the  case.  It  is  de- 
sirable that  a  uniform  practice  should  be  enforced.  The  statute  has 
provided  such  a  method,  adapted  to  the  different  kinds  of  judicial 
proceedings.  The  only  practical  mode  of  securing  uniformity  in  the 
practice  is  by  requiring  a  strict  adherence  to  these  methods.  For  the 
purpose  of  aiding  in  the  furtherance  of  this  object,  we  will  now  say 
that,  in  our  opinion,  the  method  to  be  pursued  in  bringing  up  the  evi- 
dence in  such  cases  as  the  one  at  bar  for  revision  is  by  statement 
upon  appeal.  A  statement  on  motion  for  a  new  trial  is  improper,  as 
such  a  motion,  after  granting  a  nonsuit  for  the  reason  that  the  plain- 
tiff has  failed  to  prove  a  sufficient  case  for  a  jury,  is  not  contemplated 
by  the  statute.  The  objection  to  the  action  of  the  court  in  grant- 
ing such  nonsuit  cannot  be  made  until  after  the  rendition  of  the  de- 
cision. And  such  an  objection  is  not  an  exception,  as  that  term  is 
defined  by  the  statute.  The  evidence  can  only  be  made  a  part  of 
the  judgment  roll  by  having  it  settled  in  a  bill  of  exceptions.  In  a 
case  where  such  motion  for  nonsuit  is  refused  we  are  of  the  opinion 
that  the  evidence  can  be  brought  up  either  in  a  bill  of  exceptions  or 
in  a  statement  upon  appeal.  The  ruling  in  such  a  case  is  made  both 
during  the  trial  and  before  the  rendition  of  the  verdict  or  decision. 
By  the  word  "decision,"  in  its  connection  in  section  279,  we  under- 
stand the  legislature  to  indicate  the  final  decision  of  the  court. 

The  judgment  is  affirmed,  with  costs. 


Digitized  by 


Google 


Mont.]  OOUMTX    OF   MISSOULA   V^  M  COBMICE.  287 


G0MMI88IOKEB8  OF  Missoula  Go.  v»  McCobmice  and  others. 

January  Term.  1881. 

1.  County  Treasurer's  Bond — County  Commissioners— New  Bond  Accepted 

IN  Lieu  of  Old — Authority  of  Commissioners. 

Whatever  right  or  duty  Is  imposed  by  law  upon  a  board  of  county  commis- 
sioners to  accept  and  approve  an  instrument  in  the  nature  of  a  bond,  for  the 
purpose  of  substituting  the  same  in  lieu  of  a  former  one  executed,  of  the  same 
nature  and  character,  that  right  or  power  is  vested  in  the  board  alone  as  a 
whole,  to  be  exercised  only  by  that  board  when  convened  in  regular  session. 

2.  Bame— Surety— Responsibility  as  to  Mauteasance  Previous  to  Accept- 

ance OF  Bond. 

The  sureties  on  a  bond  for  faithful  performance  of  the  duties  of  a  county 
treasurer  are  not  responsible  for  the  past  bad  conduct  of  such  treasurer,  unless 
the  bond  was,  upon  its  face,  intended  to  operate  retrospectively. 

3.  Same— Substitution  of  New  Bond  fob  Old — Responsibility  of  Sureties 

IN  Original  Bond. 

A  new  bond,  in  lieu  of  a  former  one,  being  accepted  by  a  board  of  county  com- 
missioners, to  insure  the  faithful  performance  of  the  duties  of  a  county  treas- 
urer, the  sureties  upon  the  original  bond  may  still  be  proceeded  against  to  in- 
demnify the  county  for  losses  suffered  at  the  hands  of  such  treasurer  before 
the  acceptance  nf  the  new  bond. 

Appeal  from  Second  district,  Missoula  county. 

E.  W.  dk  J.  K.  Toole,  for  appellants. 

A.  E,  Mayhew,  Dist.  Atty.,  for  respondents. 

CoNGBB,  J.  For  a  cause  of  action  the  complaint  in  this  case  alleges 
that  on  the  fourth  day  of  August,  1873,  the  defendant  W.  G.  Ed- 
wards  was  duly  elected  to  the  office  of  county  treasurer  of  Missoula 
county,  and  afterwards,  on  the  second  day  of  March,  1874,  presented 
his  official  bond  as  such  treasurer  to  the  board  of  county  commis- 
sioners, which  said  bond  was  duly  approved  and  recorded  according 
to  law.  That  on  the  twelfth  day  of  July,  1875,  the  defendant  Ed- 
wards, as  such  treasurer,  presented  another  and  a  different  bond  to 
the  chairman  of  the  said  board  of  county  commissioners,  which  bond 
was  by  him  and  the  clerk  of  said  board,  on  the  same  day,  duly  ap- 
proved, filed,  and  entered  of  record.  The  following  extract  from  the 
new  bond  explains  clearly  its  object:  "And  whereas  the  said  William 
G.  Edwards  is  desirous  of  releasing  certain  persons  who  became  his 
sureties  on  his  official  bond  and,  in  order  to  effect  that  purpose,  he 
now  purposes  executing  this  his  new  official  bond  as  treasurer  of  said 
Missoula  county."  This  bond  further  provides,  among  other  things, 
"that  the  said  William  G.  Edwards  and  his  deputies  shall  pay,  ac- 
cording to  law,  all  moneys  which  may  come  into  his  hands  as  treas- 
urer." 

The  complaint  further  alleges  that,  after  the  twelfth  day  of  July, 
1875,  and  after  the  receiving,  accepting,  and  approval  of  said  second 
official  bond  by  the  board  of  county  commissioners,  and  between  the 
the  twelfth  day  of  July,  1875,  and  the  sixth  day  of  March,  1876,  the 
said  Edwards,  as  such  treasurer,  received  various  sums  of  money, 
amounting  to  about  the  sum  of  $20,000,  the  same  being  part  of  the 
taxes  and  licenses  received  in  the  county  of  Missoula  for  the  years 
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1875  and  1876.  And  further,  it  is  alleged,  that  after  the  filing  and 
approval  of  the  said  second  official  bond,  and  during  the  years  1875 
and  1876,  the  said  Edwards,  as  treasurer,  did,  fraudulently  and  in 
breach  of  his  official  trust,  convert  and  appropriate  to  his  own  indi- 
vidual use  and  purposes  the  sum  of  $2,475  of  said  moneys  so  col- 
lected by  him,  the  same  being  a  portion  of  the  money  belonging  to 
the  said  county  of  Missoula,  and  which  said  sum  of  money  said  Ed- 
wards, as  such  treasurer,  has  failed  to  pay  over  to  his  successor  in 
office,  Edwards*  term  of  office  having  expired  on  the  fifth  day  of 
March,  1876. 

It  is  shown  by  the  record  in  the  cause  that,  on  the  ninth  day  of 
March,  1876,  the  sureties  on  the  bond  of  Edwards  were  duly  notified 
of  the  default  of  their  principal,  and  a  demand  was  made  upon  them 
to  make  good  to  the  county  the  amount  of  the  deficiency  in  his  ac- 
counts. The  sureties,  who  are  defendants  in  this  action,  failed  and 
refused  to  comply  with  such  demand.  Whereupon  this  action  was 
brought  to  recover  upon  the  bond  the  said  sum  of  $2,475.  A  demur- 
rer was  interposed,  which  was  overruled  by  the  court,  and  on  the 
thirteenth  day  of  November,  1879,  the  defendants  appeared  in  the 
action  and  filed  their  answer  to  the  plaintiff's  complaint,  and — 

"Admit  that  they  executed  the  bond  now  in  suit,  but  that  it  was  executed 
at  the  time  and  in  the  manner  and  under  the  circumstances  in  this  answer  set 
forth;  deny  that  the  said  W.  G.  Edwards,  or  any  other  person,  ever  presented 
the  bond  in  suit  to  the  board  of  county  commissioners  of  Missoula  county, 
Montana  territoiy,  for  their  approval  or  acceptance,  on  the  twelfth  day  of 
July,  1875,  or  at  any  other  time  prior  to  the  seventh  day  of  September,  1875; 
deny  that  the  bond  in  suit  was  received,  approved,  or  accepted  as  the  official 
bond  of  W.  G.  Edwards,  or  otherwise,  by  the  board  of  county  commissioners 
of  said  Missoula  county  on  the  twelfth  day  of  July,  1875,  or  at  any  other  time 
prior  to  the  seventh  day  of  September,  1875;  deny  that  on  the  said  twelfth 
day  of  July,  1875,  or  at  any  other  time  prior  to  the  seventh  day  of  Septem- 
ber, 1875,  the  said  bond  now  in  suit  was  received,  approved,  or  acted  upon, 
or  treated,  whether  duly  or  otherwise,  by  the  said  board  of  county  commis- 
sioners of  Missoula  county,  as  the  official  bond  of  W.  G.  Edwards,  treasurer, 
whether  in  place  of  the  first  bond  of  the  said  W.  G.  Edwards,  treasurer,  or 
otherwise;  deny  that  after  the  acceptance  or  approval  of  the  bond  in  suit  by 
the  board  of  county  commissioners  of  said  Missoula  county,  whether  between 
the  twelfth  day  of  July,  1875,  or  the  sixth  day  of  March,  1876,  or  during  any 
other  time  whatever,  after  the  acceptance  or  approval  of  the  bond  in  suit  by 
said  board  of  county  commissioners,  that  said  W.  G.  Edwards,  as  treasurer 
of  said  county,  collected  or  received  into  his  hands  the  sum  of  $20,000  be- 
longing to  said  county  of  Missoula,  whether  for  taxes,  licenses  or  from  any 
other  source,  or  that  he  collected  or  received  into  his  hands  at  all,  after  the 
acceptance  or  approval  of  said  bond  as  aforesaid,  any  sum  or  sums  of  money 
whatever  belonging  to  said  county  of  Missoula  greater  than  the  sum  of  S17,- 
(500,  whether  as  treasurer  or  otherwise,  whether  from  taxes,  licenses,  or  from 
any  other  source;  deny  that  said  W.  G.  Edwards,  treasurer  as  aforesaid,  did, 
during  the  years  1875  and  1876,  or  either  of  said  years,  or  at  any  other  time 
after  the  acceptance  or  approval  of  said  second  bond,  the  one  now  in  suit, 
whether  fraudulently  and  in  breach  of  his  trust  as  such  treasurer,  or  other- 
wise, convert  or  appropriate  to  his  own  use  or  benefit  the  sum  of  $2,475  of 
said  county  money  collected  by  him  as  treasurer  as  aforesaid,  or  that  he  con- 
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verted  or  appropriated  to  his  own  use  or  benefit  any  sum  whatever  ^l  said 
county  money  greater  than  the  sum  of  S484;  deny  that,  after  the  acceptance 
or  approval  of  the  bond  now  in  suit,  the  said  W.  G.  Edwards,  treasurer  as 
aforesaid,  converted  or  appropriated  to  his  own  use,  or  for  any  other  purpose, 
any  sum  or  sums  of  money  belonging  to  said  county  of  Missoula,  or  collected 
by  him  as  treasurer,  greater  than  the  sum  of  $484;  deny  that  there  is  now 
due  or  unpaid  from  these  defendants  to  plaintiff  the  sum  of  $2,475,  or  any 
other  sum  whatever. 

"For  a  further  answer  and  second  defense,  defendants  aver  that,  prior  to 
the  execution  of  the  bond  in  suit,  the  said  defendant,  W.  G.  Edwards,  had 
been  elected  treasurer  of  Missoula  county.  Montana  territory,  and  as  such 
treasurer  had  filed  his  official  bond,  which  had  been  properly  approved  in  the 
manner  prescribed  by  law ;  that  after  the  filing  and  approval  of  said  official 
bond,  and  prior  to  the  execution  of  the  bond  in  suit,  two  of  the  sureties  on 
said  official  bond  gave  notice  and  applied  to  be  released  from  said  bond;  that 
in  consequence  of  the  withdrawal  of  said  sureties  from  such  official  bond,  it 
became  necessary  for  the  said  W.  G.  Edwards,  as  such  county  treasurer  as 
aforesaid,  to  file  a  new  and  second  bond;  that,  in  order  to  execute  and  file 
said  new  official  bond,  the  one  now  in  suit,  the  said  W.  G.  Edwards  ap- 
plied to  the  defendants  to  sign  and  execute  the  said  bond  with  him,  and 
to  become  his  sureties  thereon;  that,  in  order  to  induce  these  defendants 
to  sign  said  bond  and  become  his  sureties  thereon,  the  said  W.  G.  Edwards 
stated  and  represented  to  these  defendants  that  there  was  no  danger  to  be  in- 
curred in  so  doing;  that  he  was  not  indebted  or  in  default  to  said  county  of 
Missoula;  that  he  had  in  his  hands  all  of  the  moneys  belonging  to  said  county, 
and  all  other  moneys  for  which  he  was  responsible  as  such  county  treasurer, 
and  that  the  same  were  being  safely  kept;  that  the  defendants,  relying  on  the 
truth  of  these  representations,  made  to  them  by  the  said  W.  G.  Edwards, 
treasurer  as  aforesaid,  and  believing  them  to  be  true,  w^ere  induced  thereby 
to  sign  the  bond  now  in  suit,  and  to  L)eGome  the  sureties  of  the  said  W.  G.  Ed- 
wards thereon.  Defendants  further  aver  that  all  of  the  aforesaid  representa- 
tions made  to  them  by  the  said  W.  G.  Edwards,  treasurer  as  aforesaid,  were 
false,  and  were  known  to  him  to  be  false  at  the  time  be  made  them ;  that  the 
said  representations  were  artfully  and  fraudulently  made  by  the  said  W.  G. 
Edwards,  for  the  purpose  of  deceiving  the  defendants,  and  to  induce  them  to 
execute  the  bond  in  suit,  as  his  sureties  thereon ;  that  the  defendants  were 
deceived  thereby,  and  by  said  fraud  and  deception  were  induced  to  sign  the 
bond  in  suit.  Defendants  aver  that  they  are  informed  and  believe  that  at  the 
time  the  said  W.  G.  Edwards,  treasurer  as  aforesaid,  made  the  representations 
aforesaid  to  these  defendants,  and  for  more  than  three  months  prior  thereto, 
he,  the  said  treasurer,  was  in  default  for  moneys  belonging  to  said  county  of 
Missoula,  and  intrusted  to  his  keeping  and  custody  as  such  county  treasurer; 
and  that  prior  to  the  time  he  made  the  representations  to  these  defendants  as 
aforesaid,  he,  the  said  W.  G.  Edwards,  county  treasurer  as  aforesaid,  had 
fraudulently  appropriated  to  his  own  use  and  benefit  large  sums  of  money  be- 
longing to  said  county  of  Missoula,  and  which  had  been  placed  in  his  care  and 
custody  as  such  county  treasurer;  and  that  at  the  time  the  bond  in  suit  was 
signed  by  them,  these  defendants,  said  sums  of  money  appropriated  by  said 
treasurer  as  aforesaid,  had  not  been  repaid  or  replaced.  Defendants  further 
aver  that  at  the  time  they  signed  the  bond  in  suit,  it  was  understood  and  ex- 
pected by  them  that  before  said  bond  would  be  accepted  or  approved  by  the 
said  board  of  county  commissioner  of  said  Missoula  county,  that  the  said 
board  of  county  commissioners  would  fully  examine  all  books,  papers,  and 
moneys  in  the  custody  of,  or  under  the  control  of,  the  said  W.  G.  Edwards,  as 
such  county  treasurer,  and  see  if  they  were  correct,  and  in  case  they  were  not 
so  found  correct,  the  bond  in  suit  would  not  be  approved  or  accepted.  De- 
fendants further  aver  that  the  bond  now  in  suit  was  presented  to  the  said 
v.5p,no.4 — 19 
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board  of  county  commissioners  on  the  seventh  day  of  September,  1875,  and  at 
that  time,  and  prior  to  the  acceptance  and  approval  of  said  bond  by  said  board 
of  county  commissioners,  the  said  board  of  county  commissioners  proceeded 
to  examine,  and  did  examine,  the  books,  papera,  and  moneys  of  the  said  W. 
G.  Edwards,  as  such  county  treasurer,  and  after  such  examination  presented, 
and  caused  to  be  entered  in  the  minutes  of  their  proceedings,  an  order  or 
entry  to  the  eifect  that  they  had  examined  the  books  and  accounts  of  said 
treasurer  and  the  moneys  reported  to  be  in  the  hands  of  said  treasurer,  and 
belonging  to  said  Missoula  county,  and  that  they  had  found  the  same  to  be 
correct  and  properly  accounted  for;  that  the  report  of  the  board  of  county 
commissioners,  made  as  aforesaid,  was  such  as  to  induce  the  public  to  believe 
that  the  said  treasurer  had  prudently  and  honestly  administered  the  duties  of 
his  office,  and  that  he  was  honest  and  trustworthy;  that  the  defendants,  be- 
lieving the  report  of  the  board  of  county  commissioners  to  be  true,  and  rely- 
ing on  the  truth  of  the  same,  consented  and  permitted  the  bond  in  suit  to  be 
presented  for  acceptance  and  approval,  and  that  the  same  was  then  and  there 
accepted  and  approved  as  the  official  bond  of  the  said  W.  (r.  Edwards  as  county 
treasurer. 

'* Defendants  aver  on  information  and  belief  that  at  the  time  of  the  exami- 
nation of  the  books,  papers,  and  moneys  as  aforesaid,  and  at  the  time  of  the 
acceptance  of  and  approval  of  the  bond  now  in  suit,  the  said  county  treasurer 
had  appropriated  and  converted  to  his  own  use  and  benefit  a  large  sum  of 
county  money  belonging  to  said  Missoula  county,  and  intrusted  to  the  care 
and  custody  of  the  county  treasurer;  that  said  sum  appropriated  and  con- 
verted to  his  own  use  by  said  county  treasurer,  W.  G.  Edwards,  was  about 
the  sum  of  $1,600;  and  that  at  the  time  that  the  bond  in  suit  was  accepted 
and  approved,  said  sum  had  not  been  repaid,  or  any  part  thei-eof ;  but  that  the 
said  treasurer  was  then  in  default  to  said  county  for  said  amount.  Defend- 
ants further  aver  that  they  are  informed  and  believe  that  at  the  time  of  the 
examination  of  the  books,  accounts,  and  moneys  of  the  said  county  treasurer, 
W.  G.  Edwards,  as  aforesaid,  and  at  the  time  the  same  was  reported  to  be 
correct  by  the  said  board  of  county  commissioners,  the  said  board  of  county 
commissioners  kqew  that  the  report  was  not  correct,  and  that  the  said  treas- 
urer, W.  G.  Edwards,  w<i8  a  defaulter,  and  did  not  produce  for  examination 
or  properly  account  for  the  sum  of  money  belonging  to  Missoula  county,  and 
which  his  books  showed  should  be  in  his  hands  as  such  county  treasurer; 
that  the  said  treasurer,  \V.  G.  Edwards,  at  that  time  presented  to  the  board 
of  county  commissioners,  as  a  portion  of  the  county  funds  for  which  he  was 
accountable  as  such  treasurer,  a  check  on  the  Missoula  National  Bank,  drawn 
in  favor  of  the  said  W.  G.  Edwards  by  one  D.  J.  Welch;  that  said  l:M>ard  of 
county  commissioners  did  not  examine  said  ciieck  as  to  its  being  genuine,  or 
make  any  efforts  to  find  out  if  said  check  would  be  paid  on  presentation  at 
said  bank,  but  received  the  same  and  counted  it  as  a  portion  of  the  county 
funds  reported  by  said  county  treasurer  as  being  in  his  hands  as  aforesaid. 
Defendants  aver  that  said  check  was  not  money  or  a  portion  of  the  county 
funds  for  which  said  county  treasurer,  W.  G.  Edwards,  was  responsible  as 
such  county  treasurer;  t^d  that  the  fact  was  known  to  the  said  board  of 
county  commissioners  at  the  time  tliey  made  and  entei-ed  their  report  afore- 
said; and  that  it  showed  upon  the  face  of  the  transaction  that  the  said  Ed- 
wards was  in  default  to  the  county  of  Missoula,  for  county  funds  unlawfully 
appropriated  and  used  by  him.  and  remaining  unpaid  at  the  time  the  bond 
in  suit  was  accepted  and  approved  by  the  said  board  of  county  commission- 
ers. " 

— Whereupon  the  district  attorney  moved  the  court  for  judgment  on 
the  pleadings,  for  the  reasons:  (1)  "That  the  denials  in  defendants' 
answer  to  the  complaint  herein  are  evasive  and  immaterial ;"  and  (2) 
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*that  the  new  matters  set  up  as  a  defense  are  redandant,  irrelevant, 
sham,  immaterial,  and  frivolous,  and  constitute  no  defense." 

This  motion  coming  on  to  be  heard  was  sustained  by  the  court  and 
judgment  ordered  to  be  entered  in  said  cause  in  favor  of  the  plaintiff 
and  against  said  defendants  for  the  sum  of  $3,442.94,  and  costs  of 
suit.  To  this  order  and  judgment  of  the  court,  entered  in  compliance 
therewith,  the  defendants  at  the  time  duly  excepted,  and  have  re- 
moved the  cause  to  this  court  for  review  on  appeal.  The  answer  of 
defendants  admits  the  execution  and  delivery  of  the  bond,  and  alleges 
that  defendants  were  induced  to  become  sureties  thereon  by  reason 
of  the  false  and  fraudulent  representations  of  the  treasurer,  Edwards, 
concerning  the  condition  of  bis  accounts  at  the  time  as  treasurer  of 
Missoula  county.  Certain  irregular  proceedings  and  false  reports  of 
the  board  of  county  commissioners  of  said  county,  touching  the  con- 
dition of  the  official  accounts  and  business  of  said  treasurer,  as  ascer- 
tained by  them  at  a  regular  meeting  of  said  ''board,"  held  September 
7,  1875,  are  also  alleged  and  set  forth  in  the  answer.  Denials  of 
certain  allegations  of  the  complaint  are  made,  which  denials  consti- 
tute a  good  defense  to  the  action  only  until  such  allegations  are  shown 
to  be  material  as  matters  of  fact,  and  are  sustained  by  competent 
proof.  Defendants  deny  that  the  bond  was  submitted  to  the  board 
of  county  commissioners  for  approval,  July  12, 1875,  but  admit  that 
it  was  so  submitted  September  7, 1875 ;  deny  that  the  new  bond  was 
accepted,  approved,  or  acted  upon  by  the  commissioners,  either  as  a 
substitute  or  otherwise,  of  the  original  bond,  prior  to  September  7, 
1876. 

The  complaint  charges  that  the  alleged  defalcation  of  Edwards, 
treasurer,  occurred  between  the  twelfth  day  of  July  and  the  fifth  day 
of  March,  at  which  period  his  right  to  hold  and  enjoy  the  office  of 
treasurer  terminated  by  limitation  of  law.  It  becomes  an  important 
question  in  this  inquiry  as  to  the  period  at  or  near  which  the  defal- 
cation complained  of  actually  occurred.  This  leads  us  to  consider 
the  subject  with  reference  to  the  interval  between  the  twelfth  day  of 
July  and  the  seventh  day  of  September,  1875,  as  the  time  when  the 
unlawful  conversion  of  the  moneys  of  Missoula  county,  mentioned  in 
the  complaint  and  answer,  is  believed  to  have  been  made.  The  in- 
dorsements on  the  instniment  show  that  the  bond  in  suit  was  ap- 
proved and  filed  and  duly  recorded  on  the  twelfth  day  of  July,  1875. 
It  appears  from  such  indorsements  that  the  approval  of  this  bond 
was  made  by  the  chairman  and  clerk  only,  without  the  official  con- 
currence of  the  entire  board  of  commissioners. 

Section  87,  art.  6,  Cod.  St.  p.  451,  reads  as  follows: 

"A  county  treasurer  shall  be  elected  in  each  county  for  the  term  of  two 
years,  and  shall,  before  entering  upon  the  discharge  of  his  duties,  execute  to 
the  board  of  county  commissioners  of  his  county  a  bond,  with  three  or  more 
sufficient  sureties,  to  be  approved  by  the  board,  and  in  such  penal  sum  as  they 
may  direct,  which  bond,  with  the  approval  of  the  board  indorsed  thereon  by 
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their  clerk,  shall  be  filed  in  the  Office  of  the  county  clerk;  and  in  case  the 
board  of  commissioners  shall  not  be  in  session  in  time  for  any  county  treas- 
urer to  present  his  bond  for  their  approval,  as  above  specified,  or  he  shall  be 
unable  from  any  cause  to  present  his  bond  at  any  regular  meeting  of  the 
board  after  due  notice  of  his  election,  then  it  may  be  lawful  for  such  treas- 
urer to  present  his  bond  to  the  chairman  and  clerk  of  such  board  for  their 
approval;  and  their  approval  indorsed  thereon  shall  have  the  same  effect  as  if 
done  by  the  board  of  commissioners.  And  in  such  case,  when  the  board  shall 
not  have  fixed  the  penal  sum  of  such  bond,  it  shall  not  be  less  than  double  the 
a[nount  of  all  the  moneys  directed  by  the  board  to  be  levied  in  the  county  and 
to  be  paid  to  the  treasurer  during  the  year." 

In  view  of  this  provision  of  the  statute,  can  it  be  seriously  con- 
tended that  the  approval  of  the  bond  under  consideration,  in  manner 
and  form  as  shown  by  the  indorsements  thereon,  was  effectual  and 
valid,  and  consistent  with  the  requirements  of  the  provisions  of  law 
above  quoted?  We  think  not.  We  are  clearly  of  the  opinion  that, 
by  no  just  interpretation  or  construction  of  the  statute  regulating  this 
duty,  can  it  safely  be  assumed  that  the  power  to  approve  the  bond  is 
conferred  upon  the  chairman  of  the  board  or  its  clerk.  That  what- 
ever right  or  duty  is  imposed  by  law  upon  the  board  of  commission- 
ers to  accept  and  approve  an  instrament  like  the  one  in  question,  for 
the  purpose  of  substituting  the  same  in  lieu  of  a  former  one  exe- 
cuted, of  the  same  nature  and  character,  that  right  or  power  is  vested 
in  the  board  alone  as  a  whole,  to  be  exercised  only  by  that  body  when 
convened  in  regular  session.  This  power,  therefore,  being  inherent 
in  the  board  alone,  cannot  be  legally  delegated  to  others.  A  portion 
of  defendants'  answer  may  be  considered  in  this  connection.  We 
quote : 

"Defendants  further  aver  that  the  bond  now  in  suit  was  presented  to  the 
said  board  of  county  commissioners  on  the  seventh  day  of  September,  1875, 
and  at  that  time,  and  prior  to  the  acceptance  and  approval  of  said  bond  by 
said  board  of  county  commissioners,  proceeded  to  examine,  and  did  examine, 
the  books,  papers,  and  moneys  of  the  said  W.  G.  Edwards,  as  such  county 
treasurer,  and  after  such  examination  reported  and  caused  to  be  entered  in 
the  minutes  of  their  proceedings  an  order  or  entry  to  the  effect  that  they  hail 
examined  the  books  and  accounts  of  said  trensurer,  and  the  moneys  reported 
to  be  in  the  hands  of  said  treasurer,  and  belonging  to  said  Missoula  county, 
and  that  they  had  found  tlie  same  to  be  correct  and  properly  accounted  for; 
that  the  defendants,  believing  the  report  of  the  board  of  county  commission- 
ers to  be  true,  and  relying  upon  the  truth  of  the  same,  consented  and  per- 
mitted the  bond  in  suit  to  be  presented  for  acceptance  and  approval;  and  that 
the  same  was  then  and  there  accepted  and  approved  as  the  official  bond  of  the 
said  W.  G.  Edwards  as  county  treasurer." 

If  this  be  true,  then  the  action  of  the  commissioners  was  conclu- 
sive as  to  the  time  when  the  bond  in  question  was  accepted  and  ap- 
proved by  them  and  substituted  in  lieu  of  the  orignal  bond  of  said 
treasurer.  It  fixes  and  determines  the  date  at  which  the  liability  of 
the  defendants,  as  sureties,  began.  Defendants,  in  their  answer, 
aver, — 

"On  information  and  belief,  that,  at  the  time  of  the  examination  of  the 
books,  papers,  and  moneys  as  aforesaid,  and  at  the  time  of  the  acceptance  of 
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and  approval  of  the  bond  now  in  suit,  the  said  county  treasurer  had  appro- 
priated, and  converted  to  his  own  use  and  benefit,  a  large  sum  of  county  money 
belonging  to  said  Missoula  county,  and  intrusted  to  the  care  and  custody  of 
the  said  county  treasurer;  that  said  sum  appropriated  and  converted  to  his 
own  use  by  said  county  treasurer,  W.  G.  Edwards,  was  about  the  sum  of 
$1,600 ;  and  that,  at  the  time  that  the  bond  in  suit  was  accepted  and  approved, 
said  sum  had  not  been  repaid,  or  any  part  thereof;  but  that  said  treasurer  was 
then  in  default  to  said  county  for  said  amount.  Defendants  further  aver  that 
they  are  informed  and  believe  that  at  the  time  of  the  examination  of  the  books, 
accounts,  and  moneys  of  the  said  county  treasurer,  W.  G.  Edwards,  as  afore- 
said, and  at  the  time  the  same  was  reported  to  be  correct  by  the  said  board  of 
county  commissioners,  the  said  board  of  county  commissioners  knew  that  the 
report  was  not  correct,  and  that  the  said  treasurer,  W.  G.  Edwards,  was  a  de- 
faulter, and  did  not  produce  for  examination  or  properly  account  for  the  sum 
of  money  belonging  to  Missoula  county,  and  which  his  books  showed  should 
be  in  his  hands  as  such  county  treasurer;  that  the  said  treasurer,  W.  G.  Ed- 
wards, at  that  time  presented  to  the  board  of  county  commissioners,  as  a  por- 
tion of  the  county  funds  for  which  he  was  accountable  as  such  treasurer,  a 
check  on  the  *  Missoula  National  Bank,'  drawn  in  favor  of  the  said  W.  G.  Ed- 
wards by  one  D.  J.  Welch;  that  said  board  of  county  commissioners  did  not 
examine  said  check  as  to  its  being  genuine,  or  make  any  effoi-t  to  find  out  if 
said  check  would  be  paid  on  presentation  at  said  bank,  but  received  the  same 
and  counted  it  as  a  portion  of  the  county  funds  reported  by  said  county 
treasurer  as  being  in  his  hands  as  aforesaid.  Defendants  aver  that  said  check 
was  not  money,  or  a  portion  of  the  county  funds  for  which  said  county  treas- 
urer. W.  G.  Edwards,  was  responsible  as  such  county  treasurer,  and  that  the 
fact  was  known  to  the  said  board  of  county  commissionei-s  at  the  time  they 
made  and  entered  their  report  aforesaid;  and  that  it  showed  upon  the  face  of 
the  transaction  that  the  said  Edwards  was  in  default  to  Uie  county  of  Missoula 
for  county  funds  unlawfully  appropriated  and  used  by  him  and  remaining 
unpaid  at  the  time  the  bond  in  suit  was  accepted  and  approved  by  the  said 
board  of  county  commissioners." 

This  averment  sets  out,  as  matters  of  defense,  two  material  ques- 
tions of  fact :  (1)  A  previous  conversion  of  money  by  the  treasurer, 
Edwards,  to  his  own  use ;  and  (2)  fraud  on  the  part  of  the  board  of 
county  commissioners  in  endeavoring  to  cover  up  the  same. 

On  the  first  proposition  the  supreme  court  of  the  United  States,  in 
the  case  of  Farrar  v.  U.  S,  6  Pet.  389,  say : 

"We  feel  no  difficulty  in  affirming  that  for  any  sums  paid  to  Rector,  prior 
to  the  execution  of  the  bond,  there  is  but  one  ground  on  which  the  sureties 
could  be  held  answerable  to  the  United  States,  and  that  is  on  the  assumption 
that  he  still  held  the  money  in  bank  or  otherwise.  If  still  in  his  hands,  he 
was,  up  to  that  time,  bailee  to  the  government;  but  upon  the  contrary  hypoth- 
esis he  had  become  a  debtor  or  defaulter  to  the  government,  and  his  offense 
had  already  been  consummated.  If  intended  to  cover  past  dereliction,  the 
bond  should  have  been  made  retroactive  in  its  action.  The  sureties  have 
not  undertaken  against  his  past  misconduct.  They  ought,  therefore,  to  have 
been  let  into  proof  of  the  actual  facts  so  vitally  important  to  their  defense, 
and  whether  paid  away  in  violation  or  in  execution  of  the  trust  reposed  in 
him;  if  paid  away,  he  no  longer  stood  in  the  relation  of  bailee.     *    *    *" 

Referring  to  the  bond  here  sued  on,  we  find  the  following  lan- 
guage, to-wit: 

"Now,  therefore,  the  condition  of  the  foregoing  obligation  :,s  such  that  if 
the  said  William  G.  Edwards  and  his  deputies,  and  all  persons  employed  in 
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his  office,  sliall  well  and  faithfully  and  promptly  perform  all  of  the  duties  per- 
tainiiig  to  the  said  office  of  treasurer,  and  the  said  William  G.  Edwards  and  his 
deputies  shall  pay,  according  to  law,  all  moneys  which  may  come  into  his 
hands  as  treasurer,''  etc. 

By  this  it  will  be  seen  that  there  was  nothing  in  the  bond  retro- 
spective in  its  character,  and  the  obligations  of  the  sureties  were  for 
the  future,  and  not  for  the  past.  In  the  language  of  the  supreme 
court  quoted  above:  "They  ought,  therefore,  to  have  been  let  into 
proof  of  the  actual  state  of  facts  so  vitally  important  to  their  de- 
fense." 

2.  As  matter  of  defense  the  defendants  allege,  in  their  answer,  fraud 
on  the  part  of  the  board  of  county  commissioners.  They  aver  that, — 
"On  the  seventh  day  of  September,  1875,  and  prior  to  the  acceptance  by 
them  of  the  bond,  the  board  of  county  commissioners  proceeded  to  examine, 
and  did  examine,  the  books,  papers,  and  moneys  of  the  treasurer,  and  after  such 
examination  reported,  and  caused  to  be  entered  in  the  minutes  of  their  pro- 
ceedings, an  order  or  entry  to  the  effect  that  they  had  examined  the  books  and 
accounts  of  the  treasurer,  and  the  moneys  reported  to  be  In  the  hands  of  said 
treasurer,  and  belonging  to  Missoula  county,  and  that  they  found  the  same  to 
be  correct  and  properly  accounted  for;  and  at  the  time  the  said  board  of 
county  commissioners  knew  that  the  treasurer  was  a  defaulter,  and  did  not 
produce  for  examination,  or  properly  account  for,  the  sum  of  money  belong- 
ing to  Missoula  county,  and  which  his  books  showed  should  be  in  his  hands; 
that  at  the  time  he  presented  to  the  board,  as  a  portion  of  the  county  funds, 
a  check  on  the  Missoula  National  Bank,  drawn  in  favor  of  the  said  W.  G. 
Edwards  by  one  D.  J.  Welch ;  that  the  board  did  not  examine  said  check  as  to 
its  being  genuine,  or  make  any  effort  to  find  out  if  said  check  would  be  paid 
on  presentation  at  said  bank,  but  received  it  the  same  and  counted  it  as  a 
portion  of  the  county  funds  reported  by  the  treasurer  as  in  his  hands." 

Section  92,  art.  6,  Cod.  St.,  provides  that — 

"It  shall  be  the  duty  of  each  county  treasurer  to  receive  all  moneys  belong- 
ing to  his  county  from  whatever  source  they  may  be  derived,  and  other 
moneys  which  are  by  law  directed  to  be  paid  to  him."  *'A11  moneys  received 
by  him  for  the  use  of  the  county  shall  be  paid  out  by  him  only  on  the  order  of 
the  board  of  county  commissioners,  according  to  law,  except  when  special 
provision  for  the  payment  thereof  is  or  shall  be  otherwise  made  by  law." 

Applying  this  statute  to  the  case  at  bar,  it  was  clearly  the  duty  of 
the  treasurer  to  present  to  the  board  to  be  counted,  money  or  vouch- 
ers upon  which  money  belonging  to  the  county  has  been  legally  paid 
in  the  course  of  his  official  business  or  transactions.  He  could  not 
lawfully  hold  or  present  as  a  part  of  the  county  funds,  in  the  settle- 
ment of  his  accounts  with  the  board  of  commissioners,  a  check  of  a 
third  party.  Buch  a  paper  or  instrument  is  not  money  in  the  legal 
acceptation  of  the  term.  The  check  under  consideration  was  signed 
by  one  D.  J.  Welch.  The  record  shows  that  "David  J.  Welch"  was  one 
of  the  sureties  on  the  original  bond  of  Edwards,  treasurer,  and  who 
sought  to  be  released  from  further  liability  thereon.  It  may  reason- 
ably be  assumed  that  David  J.  Welch,  the  surety,  is  the  same  person 
who  signed  the  check  in  question.  This  fact,  taken  in  connection 
with  the  circumstances  existing  at  the  time^ — the  anxiety  of  some  of 
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the  snreties  to  be  released  from  the  bond, — ^was  of  itself  suffioient  to 
awaken  suspicion  in  the  minds  of  the  commissioners  of  irregulariiiy 
in  the  ofiScial  acts  of  the  county  treasurer.  A  prudent  and  reason- 
able  business  man,  under  similar  circumstances,  and  actuated  by  the 
same  doubt  or  suspicion,  would  at  once  have  instituted  inquiry  into 
the  object  or  purpose  for  which  the  check  was  drawn  and  received, 
and  whether  it  would  be  honored  on  presentation  to  the  payer.  But 
we  again  affirm  that  the  check  in  question  could  not  be  held  or  counted 
by  the  commissioners,  in  their  settlement  with  Edwards,  as  a  part  or 
portion  of  the  money  in  his  hands  as  treasurer,  belonging  to  Missoulki 
county.  The  failure  of  the  board  of  commissioners  to  make  a  proper 
settlement  with  the  treasurer,  Edwards,  set  up  in  the  answer  as  Hk 
defense,  was  well  pleaded,  and  the  defendants  should  have  been  per- 
mitted  to  introduce  evidence  to  support  it. 

Having  thus  far  examined  this  case  on  its  merits,  as  shown  by  th& 
pleadings,  it  becomes  evident  to  us  that  the  court  below  erred  in  bus- 
taining  the  motion  of  the  district  attorney,  and  rendering  judgme&t 
for  the  plaintiff  on  the  pleadings.  But  another  important  question 
is  presented  for  our  consideration  before  we  arrive  at  a  final  determi- 
nation of  this  appeal.  On  the  seventh  day  of  June,  A.  D.  18 — ,  a 
suit  was  instituted  by  the  board  of  county  commissioners  of  Missoula 
county  against  the  sureties  on  the  original  bond  of  the  treasurer,  W. 
6.  Edwards,  to  recover  the  amount  of  the  defalcation  alleged  in  the 
present  action  to  have,  occurred.  The  suit  was  brought  to  trial  be- 
fore the  honorable  judge  then  sitting,  a  jury  having  been  expressly 
waived,  in  and  for  the  second  judicial  district,  Missoula  county.  The 
court,  in  its  findings  of  fact,  said : 

*'I  find  that  tl^e  board  of  county  com mis3i oners  did  accept  the  bond  given 
by  Edwards  in  lieu  of  this  bond,. and,  as  far  as  it  was  in  their  power,  release 
this  bond  and  the  sureties  thereon;  that  the  substituted  bond  was  voluntarily 
executed."  "As  a  conclusion  of  law  I  find  that  the  said  board  of  county  com- 
missioners could  accept  an  official  bond  in  lieu  of  one  previously  given,  if 
voluntarily  executed,  from  the  treasurer  of  the  county,  as  in  tliis  case,  and 
that  therefore  the  defendants  should  recover  judgment  for  their  costs.'' 

And  judgment  was  accordingly  entered.  From  this  judgment  the 
board  of  commissioners  appealed  to  this  court;  The  cause  was  ar- 
gued by  counsel  and  duly  submitted  at  the  August  term,  1877.  The 
court,  in  rendering  its  opinion,  say : 

"Tins  action  was  commenced  by  the  board  of  commissioners  of  Missoula 
county  upon  the  official  bond  of  Edwards,  the  county  treasurer.  This  bond 
was  executed  December  19, 1873,  to  the  board  of  county  commissioners,  and 
filed  and  approved  according  to  law,  and  Edwards  entered  afterwards  upon 
the  discharge  of  his  duties  as  treasurer.  Some  of  the  respondents,  who  were 
suceties  upon  the  bond,  wished  to  be  released  from  the  same,  and  a  new  bond 
was  executed,  filed,  and  approved  July  12,  1875.  A  settlement  took  place 
September  7,  1875,  between  Edwards  and  the  county  commissioners,  and  the 
new  bond  was  accepted  as  a  substitute  for  the  original  instrument.  The 
term  of  Edwards  expired  March  5, 1876,  and  this  action  has  been  commenced 
to  recover  $2,475,  which  Edwards  failed  to  account  for,  and  pay  over  to  his 
successor.    The  court  below  rendered  judgment  tor  the  respondents  on  the 
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ground  that  they  had  been  released  from  liability  by  the  execution  and  aceept- 
imce  of  the  second  bond. 

"  There  is  only  one  legal  question  for  our  consideration.  Could  the  county 
commissioners,  under  the  laws  of  the  territory,  accept  the  last  bond  of  Ed- 
wards in  lieu  of  the  fii-st?  The  county  of  Missoula  is  an  organized  county 
within  this  territory,  and  a  body  corporate  and  politic.  It  is  empowered  for 
certain  purposes,  one  of  which  is  the  following:  *  To  make  all  'contracts,  and 
do  all  other  acts  in  relation  to  the  property  and  concerns  necessary  to  the 
exercise  of  its  corporate  or  administrative  powers.'  Cod.  St.  p.  483,  §  1.  The 
powers  of  the  body  corporate  and  politic  must  be  exercised  by  the  board  of 
county  commissioners.  Id.  p.  434,  §  8.  *  This  board  is  authorized  to  examine 
and  settle  all  accounts  of  the  receipts  and  expenses  of  the  county,  and  to 
examine,  settle,  and  allow  all  accounts  chargeable  against  the  county,*  and  to 

*  represent  the  county,  and  have  the  care  of  the  county  property,  and  the 
management  of  the  business  and  concerns  of  the  county,  in  all  cases  where 
no  other  provision  is  made  by  law.'  Id.  p.  435,  §  14.  The  county  treasurer  is 
required  to  *  execute  to  the  board  of  county  commissioners  of  his  county  a 
bond  with  three  or  more  suflScient  sureties,  to  be  approved  by  the  board,  and 
in  such  penal  sum  as  they  may  direct;  which  bond,  with  the  approval  of  the 
board  indorsed  thereon  by  their  clerk,  shall  be  filed  in  the  office  of  the  county 
clerk,*  Id.  p.  451,  §  87.  It  is  the  duty  of  the  county  treasurer  to  collect,  re- 
ceive, and  pay  out  *  all  moneys  belonging  to  his  county.'  Id.  p.  452,  §  92.  lie 
is  also  the  coflector  of  taxes  in  his  county.  Id.  p.  453,  §  96.  There  is  no  statute 
which  expressly  empowers  the  board  of  county  commissioners  to  require  or 
accept  new  bonds  of  the  county  treasurer. 

"It  will  be  noticed  that  the  county  commissioners  fix  the  penalty  of  the 
bond  of  the  county  treasurer,  and  decide  upon  the  sufficiency  of  the  sureties, 
and  that  it  is  executed  to  the  board  of  county  commissioners  for  the  use  and 
benefit  of  the  county.  The  object  of  the  statutes  which  have  been  referred 
to  is  the  protection  of  the  county  against  any  loss  through  the  failure  of  the 
county  treasurer  to  perform  faithfully  his  official  duties.  The  omission  of  the 
county  treasurer  to  pay  out  according  to  law  the  moneys  of  the  county  de- 
feats the  purposes  for  which  the  county  has  been  organized.  If  the  county 
commissioners  cannot  obtain  these  moneys  on  account  of  the  insolvency  of 
the  sureties  or  a  fatal  defect  in  the  bond,  the  corporate  or  administrative  pow- 
ers of  the  county  cannot  be  exercised.  There  is  only  one  remedy  for  this  state 
of  things,  and  a  new  bond  which  is  good  and  sufficient  must  be  executed  by 
the  county  treasurer.  This  is  one  of  the  cases  *  where  no  other  provision  is 
made  by  law.*  The  execution  of  the  new  bond  is  •  necesseary  to  the  exercise 
of  the  corporate  or  administrative  powers  of  the  county.*  The  transcript  does 
not  disclose  the  reasons  which  controlled  the  action  of  the  county  commis- 
sioners in  requiring  Edwards  to  give  the  new  bond,  although  it  appears  that 
some  of  the  respondents  took  the  first  steps  to  bring  about  this  result.  The 
good  faith  of  the  county  commissioners  is  not  questioned  by  the  respondents, 
and  this  branch  of  the  investigation  is  therefore  unimportant. 

"Can  an  action  be  enforced  upon  the  second  bond?  Have  the  rights  of  the 
county  of  Missoula  been  impaired  by  the  conduct  of  its  board  of  county  com- 
missioners? In  Stoeetser  v.  Hay,  2  Gray,  49,  Mr.  Justice  Metcalf  says: 
♦Actions  have  been  supported  on  bonds  which  no  law  required,  when  they 
were  executed  voluntarily  and  with  proper  conditions  to  procure  the  per- 
formance of  official  duty.*     We  find  the  following  note  in  Dill.  Mun.  Corp.: 

*  A  bond,  given  by  the  treasurer  of  a  county  for  the  faithful  performance  of 
his  official  duties  to  the  board  of  supervisors  of  the  same  county.  Is  a  good 
and  valid  bond,  notwithstanding  there  may  be  no  statute  requiring  one.* 
Supervisors  v.  Cofenbury,  IMich.  355;  People  v.  Johr,  22  Mich.  461;  IDill. 
Mun.  Corp.  §  155.     In  U,  S,  v.  Tingey,  5  Pet.  115,  Mr.  Justice  Story  says: 

*  \Ve  hold  that  a  voluntary  bond,  taken  by  authority  of  the  proper  officers 
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of  the  treasury  department,  to  whom  the  disbursements  of  public  moneys 
is  intrusted,  to  secure  the  fidelity  in  official  duties  of  a  receiver  or  an  agent 
for  disbursing  of  public  moneys,  is  a  binding  contract  between  him  and  his 
sureties  and  the  United  States,  although  such  bond  may  not  be  prescribed  or 
required  by  any  positive  law.  The  right  to  take  such  a  bond  is,  in  our  view, 
an  incident  to  tlie  duties  belonging  to  such  a  department,  and,  the  United 
States  having  a  political  capacity  to  take  it,  we  see  no  objection  to  its  validity 
in  a  moral  or  legal  view/  In  the  case  at  bar  the  second  bond  was  given  volun- 
tarily to  the  county  of  Missoula  to  secure  the  faithful  pei*formance  of  official 
duties.  The  interests  of  the  public  have  not  been  injured  by  the  action  of  the 
county  commissionei*s.  We  think  that  this  miction  should  not  have  been  com- 
menced upon  the  original  bond  of  Edwards." 

We  have  deemed  it  expedient  to  quote  at  length  the  foregoing  opin- 
ion of  Mr.  Justice  Blake,  on  the  first  appeal,  for  the  purpose  of  re- 
viewing it  in  this  connection.     In  that  opinion  it  is  said : 

'*The  court  below  rendered  judgment  for  the  respondents  on  the  ground 
that  they  had  been  released  from  liability  by  the  execution  and  acceptance  of 
the  second  bond.  There  is  only  one  legal  question  for  our  consideration. 
Could  the  county  commissioners,  under  the  laws  of  the  territory,  accept  the 
last  bond  of  Edwards  in  lieu  of  the  first?*' 

The  opinion  then  proceeds  to  the  examination  of  the  question  with 
reference  to  the  power  and  authority  of  the  board  of  county  commis- 
sioners under  the  laws  of  the  territory.  There  can  be  no  doubt  that 
when,  in  the  judgment  of  a  board  of  county  commissioners,  the  pub- 
lic interests  of  their  county  would  be  better  protected  thereby,  it  is 
within  the  scope  of  their  authority  to  require  of  the  treasurer  addi- 
tional security,  or  that  he  execute  a  new  bond  for  the  faithful  per- 
formance of  bis  official  duties.  And  we  reaffirm,  as  a  legal  proposi- 
tion, the  views  of  the  court  on  this  point  as  announced  in  the  opinion 
just  cited.  Again,  in  that  opinon,  the  court  say:  **Can  an  action  be 
enforced  upon  the  second  bond?*'  etc.  With  this  part  of  the  opinion 
and  the  authorities  there  cited  we  urge  no  objection.  We  concur  in 
the  views  therein  expressed,  and  accept  the  conclusions  arrived  at  by 
the  court.     In  conclusion  the  court  say : 

"In  the  case  at  bar,  the  second  bond  was  given  voluntarily  to  the  county  of 
Missoula,  to  secure  the  faithful  performance  of  official  duties.  The  interests 
of  the  people  have  not  been  injured  by  the  action  of  the  county  commission- 
ers. We  think  that  this  action  should  not  have  been  commenced  upon  the 
original  bond  of  Edwards,  and  the  judgment  of  the  court  below  is  affirmed." 

This  extract  from  the  concluding  part  of  the  opinion  of  the  court  is 
here  modified,  so  as  to  correctly  state  the  relation  which  the  sureties 
on  each  of  the  two  bonds  sustain  to  the  defalcation  or  delinquency  of 
the  treasurer,  Edwards,  as  charged  in  the  complaint.  The  bond  first 
given  by  the  treasurer  recites : 

"That  if  the  said  W.  G.  Edwards  and  his  deputy,  and  all  persons  employed 
in  his  office,  shall  well  and  faithfully  and  promptly  perform  all  of  the  duties 
pertaining  to  the  office  of  treasurer,  and  the  said  Wm.  G.  Edwards  and  his 
deputies  shall  pay  according  to  law  all  moneys  which  may  come  into  his 
hands  as  treasurer,  and  will  render  a  just  and  true  account  thereof  whenever 
required  by  the  said  board  of  county  commissioners,  or  by  any  provision  of 
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law,  and  shall  deliver  to  his  successor  in  office,  or  any  person  authcilzed  by 
law  to  receive  the  same,  all  moneys,  bonds,  papers,  and  other  things  apper- 
taining to  his  office,  then  the  above  obligation  to  be  null  and  void;  otherwise, 
to  be  and  remain  in  full  force  and  effect.'* 

For  all  the  purposes  mentioned,  the  sureties  on  this  bond  were 
liable  to  the  county  commissioners  up  to  the  seventh  day  of  Septem- 
ber, 1875,  and  are  still  liable  for  any  breach  of  the  conditions  of  the 
bond  by  their  principal  prior  to  the  seventh  day  of  September,  18.75, 
and  not  afterwards,  by  him  or  them,  made  good  to  the  county. 
While  the  second  or  new  bond  recited  that  it  is  given  as  a  substitute 
or  in  lieu  of  the  original  instrument,  yet  the  extent  of  the  liability  of 
the  sureties  thereon  is  expressly  stated  to  be  "for  the  payment,  ac- 
cording to  law,  of  all  moneys  which  shall  come  into  his  (Edwards') 
hands  as  treasurer, "  etc.  If  it  was  intended  to  hold  the  sureties  on 
the  second  bond  for  past  ddlinqnencies  of  the  treasurer,  it  should 
have  been  so  stated  and  expressed  in  the  instrument  itself.  The  law 
that  the  liability  of  sureties  on  an  official  bond  cannot  afterwards  be 
increased  or  diminished  by  implication  is  so  well  established  that  no 
citation  of  authorities  in  support  of  the  same  is  necessary. 

The  judgment  of  the  district  court  in  the  former  suit  was  against 
the  power  of  the  county  commissioners  to  bring  or  maintain  an  ac- 
tion to  recover  on  the  original  bond  of  the  treasurer,  Edwards.  An 
appeal  was  taken  from  that  judgment  to  this  court,  where  the  same 
was  affirmed.  Afterwards  a  suit  was  commenced  by  the  county  com- 
missioners to  recover  upon  the  second  bond  the  amount  of  the  alleged 
defalcation  of  the  treasurer.  In  this  snit  judgment  was  rendered  on 
the  pleadings  in  favor  of  the  respondent  for  the  sum  claimed  in  the 
complaint.  In  view  of  the  law  as  now  laid  down  by  this  court,  the 
judgment  was  erroneous.  The  judgment  of  the  court  below  is  re* 
versed,  with  costs,  and  the  cause  remanded  for  a  new  trial. 
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SUPRBMB  COURT  OF  WASHINGTON  TERRITORY. 


WiNEBURGH,  doing  BufiineBB  under  the  Name  and  Style  of  E.  Wine- 
burgh  &  Co.,  V.  SOHABB. 

Filed  September  24,  1884. 

Chattbi*  Mortqaob— Lawb  of  Washington  Tbrritobt— Common  Law. 
The  laws  of  Washington  Territory,  providing  for  the  regulation  of  chattel 
mortgages,  and  for  an  affidavit  of  the  mortgagor  to  accompany  the  mortgage, 
in  which  he  shall  declare  that  the  mortgage  is  made  in  eood  faith,  and  the  law 
making  it  a  penal  offense  to  sell  or  remove  mortgaged  properly  without  the 
consent  of  the  mortgagee,  have  not  changed  by  necessary  implication  the  rules 
of  the  common  law  on  the  subject. 

2.  Same  —  Fokeclosurb — Answer  of  Attaching  Creditor  —  AijLegation  of 

POBSESBION  BT  MORTGAGOR. 

In  a  suit  to  foreclose  a  chattel  mortgage,  one  of  the  defendants  being  an  at- 
taching creditor  of  the  mortgagor,  such  creditor  may,  in  his  answer,  allege 
that  the  mortgaged  goods  had  been  left  by  the  mortgagee  in  the  morgagor's 
hands  to  be  disposed  of  by  him  in  the  regular  course  of  his  business  as  a  mer- 
chant. 

3.  Same  —  PofiBBssiON  of  Goods  by  Mortgagor  —  Attachment  —  Priority  of 

Lien. 

An  attachment  laid  upon  mortgaged  goods  prevails  as  a  lien  over  the  chattel 
mortgage,  when  it  appears  that  such  goods  (being  the  stock  in  trade  of  the 
mortgagor)  were,  by  consent  of  the  mortgagee,  being  continuously  used  bv  the 
mortgagor  in  the  regular  course  of  his  business.  Hobinwn  v.  EllioUt  22  Wall. 
513. 

Allen  d  Whitson,  for  plaintiff  in  error. 

Reavis  dt  Pruyn,  for  defendant  in  error. 
*  Turner,  J.  This  action  was  commenced  in  the  district  court  of 
the  Second  judicial  district,  holding  terms  at  Yakima  City.  The  de- 
fendant in  error  filed  his  complaint  in  the  coart  below  for  the  fore- 
closure of  a  chattel  mortgage  upon  a  certain  stock  of  goods,  wares,  and 
merchandise,  making  John  Schaer,  the  mortgagor,  E.  Wineburgh,  at- 
taching creditor  of  the  mortgagor,  and  J.  J.  Tyler,  sheriff  of  Yakima 
county,  who  served  the  attachment,  defendants.  The  answer  of  E. 
Wineburgh  admitted  the  taking  on  attachment  by  the  sheriff,  at  his 
suit,  of  a  portion  of  the  stock  of  goods  in  question.  For  a  further 
defense  the  answer  sets  up  that  the  mortgagor,  John  fichaer,  at  the 
time  of  the  execution  of  said  mortgage,  and  continuously  thereafter, 
and  until  the  attachment  by  the  plaintiff  in  error,  was  a  general  mer- 
chant doing  business  at  Yakima  City,  and  was  at  the  time  he  executed 
said  mortgage,  and  continuously  until  said  attachment,  and  that  he 
retained  possession  of  said  mortgaged  stock  of  goods,  all  of  which  the 
defendant  in  error  well  knew;  that  the  stock  of  goods  continued  in 
his  possession,  and  that  he  was  allowed  to  sell  the  same  with  the 
knowledge  and  consent  of  the  defendant  in  error,  and  to  apply  the 
proceeds  to  his  own  use  and  benefit  in  the  ordinary  course  of  his  bnsi- 
ness;  that  the  plaintiff  in  error,  E.  Wineburgh,  caused  the  attach- 
ment to  issue  on  an  indebtedness  against  the  said  John  Schaer,  con- 
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tracted  prior  to  the  said  mortgage,  for  $920.51,  the  same  being  the 
balance  of  an  account  for  goods,  wares,  and  merchandise  sold  by 
plaintiff  in  error  to  said  John  Schaer.  To  this  answer  the  defendant 
in  error  interposed  a  general  demurrer,  which  was  sustained  by  the 
court;  and,  plaintiff  in  error  electing  to  stand  upon  his  demurrer, 
judgment  was  rendered  against  him.  He  brings  the  case  to  this 
court  by  appeal. 

The  only  question  presented  for  decision  is  as  to  the  sufficiency  of 
the  answer  of  the  plaintiff  in  error.  If  said  answer  constitutes  a 
good  defense,  then  the  lien  of  the  attachment,  which  it  was  the  ob- 
ject of  the  defendant  in  error  to  have  declared  junior  to  the  lien  of 
his  mortgage,  must  prevail  and  defeat  the  mortgage.  The  question 
as  to  whether  a  mortgage  of  chattels,  such  as  a  stock  of  goods,  is 
fraudulent  j9^r  ae^  in  cases  where  the  mortgagor  retains  the  possession, 
with  power  to  sell  and  dispose  of  the  goods  in  the  course  of  his  busi- 
ness, has  been  much  considered  and  variously  decided  by  the  courts 
of  this  country.  The  cases  upon  each  side  of  the  question  were 
called  to  the  attention  of  the  court  in  the  argument  of  the  case  at  bar, 
and  the  reasons  upon  which  they  proceeded,  and  the  force  and  effect 
which  should  be  given  to  them  upon  principle,  was  ably  discussed 
and  illustrated  by  counsel  upon  both  sides.  If  we  were  at  liberty  to 
do  so,  it  would  be  profitable  to  take  up  these  cases  and  attempt  to 
extract  from  them  the  rule  upon  the  subject  that  seems  to  be  most 
consonant  with  sound  reason.  We  are  stopped  on  the  threshold  of 
the  investigation,  however,  by  an  authority  of  such  weight  that  it 
would  have  great  force  with  the  court  of  any  state  where  the  question 
was  still  an  open  one,  and  that,  as  to  this  court,  is  binding  and  au- 
thoritative. We  refer  to  the  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Robinson  v.  Elliott,  reported  in  22  Wall. 
513.  It  was  decided  in  that  case,  by  the  unanimous  voice  of  the  full 
bench,  that  a  chattel  mortgage  upon  a  stock  of  goods  in  trade,  which 
permits  the  mortgagor  to  remain  in  possession  of  the  property,  and 
in  its  disposition  by  sale,  in  due  course  of  trade,  at  his  discretion, 
until  the  maturity  of  the  debt  purporting  to  be  secured  by  it,  is  fraud- 
ulent and  void  as  to  other  creditors,  without  reference  to  the  Imia 
fides  of  the  parties.  We  gather  from  the  opinion,  however,  that  the 
court  strongly  doubted  if  the  mortgage  would  be  invalid  in  case  the 
money  derived  from  the  sale  of  the  mortgaged  property  was  applied, 
and  was  understood  to  be  applied,  to  the  extinction,  in  whole  or  in 
part,  of  the  mortgage  debt. 

This  authority  must  govern  us  in  the  decision  of  this  case.  It  is 
insisted,  however,  by  the  counsel  for  the  defendant  in  error,  that  the 
laws  of  the  territory  providing  for  the  regulation  of  chattel  mort- 
gages, and  for  an  affidavit  of  the  mortgagor  to  accompany  the  mort- 
gage, in  which  he  shall  declare  that  the  mortgage  is  made  in  good 
faith,  etc.,  and  the  law  making  it  a  penal  offense  to  sell  or  remove 
mortgaged  property  without   the  consent   of  the  mortgagee,  have 
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changed,  by  necessary  implication,  the  rule  of  the  common  law  on 
the  sabject.  We  think  not.  Similar  provisions,  and  in  some  re- 
spects stronger  provisions,  in  the  laws  of  Indiana,  were  urged  upon 
the  court  in  Robinson  v.  Elliott  as  a  virtual  abrogation  of  the  com- 
mon-law rule  in  that  state,  but  the  court  refused  to  so  consider  them. 
The  statutes  referred  to  provided  for  the  registration  of  chattel  mort- 
gages, and  declared  "that  the  question  of  fraudulent  intent  in  all 
cases  shall  be  deemed  a  question  of  fact."  There  is  nothing  in  the 
statutes  of  this  territory  affording  so  strong  an  implication  in  favor 
of  the  position  contended  for,  as  the  language  of  the  Indiana  statute 
which  we  have  quoted.  The  statute  providing  for  an  aflBdavit  of 
good  faith,  in  addition  to  the  recording  of  the  mortgage,  in  cases  where 
the  mortgagor  retains  possession,  is  rather  a  strong  expression  of 
legislative  opinion  against  the  propriety  of  such  mortgages  in  ail 
cases,  than  an  implied  recognition  of  the  right  of  the  mortgagor  to 
control  and  dispose  of  the  mortgaged  goods.  The  statute  making  it 
an  offense  to  sell  or  remove  the  mortgaged  goods  without  the  consent 
of  the  mortgagee,  was  intended  for  the  protection  of  the  mortgagee, 
and  to  enforce  fair  dealing  on  the  part  of  the  mortgagor  towards  him. 
Undoubtedly,  the  mortgagor  may  sell  the  mortgaged  goods  without 
violating  this  statute,  if  he  have  the  assent  of  the  mortgagee.  The 
effect  of  such  assent  upon  the  mortgage,  however,  as  between  the 
mortgagee  and  other  creditors,  is  left  to  be  declared  by  the  rules  of 
law  relating  to  the  validity  of  mortgages.  The  facts  set  up  in  the 
answer  bring  the  mortgage  under  consideration  within  the  principle 
laid  down  in  the  case  of  Robinson  v.  Elliott,  and  upon  said  facts  the 
mortgage  was  void  as  against  the  plaintiff  in  error.  The  demurrer 
should  have  been  overruled.  The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  directions  to  proceed  to  judg- 
ment in  conformity  with  this  opinion. 

WiNGARD,  J.,  and  Greene,  C.  J.,  concur. 
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SUPREME  COURT  OF  UTAH. 


'.       Proyo  City  v.  Shurtliff. 
Filed  January  6,  1885. 

1.  PRonrBiTioN  Laws— Power  to  Make,  under  a  City  Charter— Power  under 

bTATDTK. 

Whatever  may  be  the  powers  of  prohibition  as  to  the  sale  of  intoxicating 
liquors  given  under  section  31  of  the  charter  of  Provo  Citv,  under  the  statute, 
the  power  to  license,  regulate,  or  restrain  is  not  questioned,  and  this  power  im- 
plies tlie  right  of  partial  prohibition. 

2.  Same— Scope  op  Charter  Power  to  License— Public  Policy. 

An  ordinance  prohibiting  druggists  from  selling  intoxicating  liquors  except 
for  medicinal  purposes  is  within  the  granted  charter  power  to  license,  regulate, 
or  restrain,  and  is  not  unreasonably  oppressive,  or  against  public  policy. 

3.  Same— License  of  Druggist— Eb£pi/jybr  and  Clerk. 

The  license  of  a  druggist  cannot  be  evidence  of  a  right  in  his  clerk  to  sell  in- 
toxicating liquors  for  other  than  medicinal  purposes,  when  it  does  not  show  any 
authority  given  the  employer  to  sell  such  liquors  for  any  purpose  other  than 
medicinal. 

4.  Evidence— Oral  Testimony  op  Proof  of  Absent  WrrNESs. 

An  expected  witness  not  presenting  himself  in  the  district  court,  oral  testi- 
mony as  to  facts  proved  by  him  in  a  former  investigation  before  a  magistrate 
of  the  same  cause  of  action  cannot  be  offered,  when  it  appears  that  the  court's 
process  had  not  been  invoked  to  insure  the  attendance  of  such  witness  in  per- 
son, but  that  the  parties  had  relied  upon  his  mere  promise  to  attend. 

Arthur  Bromn,  for  appellant. 

Sutherland  dt  McBride,  for  respondent. 

Twiss,  J.  This  is  an  action  brought  by  the  plaintiff  against  the 
defendant,  wherein  he  is  charged  with  the  violation  of  an  ordinance 
of  the  plaintiff,  entitled  "An  ordinance  to  prevent  the  manufacture 
and  sale  of  spirituous,  vinous^  and  fermented  and  other  intoxicating 
liquors  as  a  beverage."  The  defendant  is  charged  with  unlawfully 
selling  and  delivering,  within  the  territorial  limits  of  the  plaintiff,  to 
one  E.  M.  Peck,  Jr.,  in  one  transaction,  spirituous  and  fermented 
liquors,  to-wit,  one  glass  of  whisky  and  two  glasses  of  beer,  to  be  used 
as  a  beverage,  in  violation  of  the  provisions  of  said  ordinance.  The 
ordinance  provides  that  druggists,  upon  giving  bonds  as  therein  pro- 
vided, may  sell  such  liquors  as  a  medicine,  but  prohibits  them  from 
selling  the  same  to  any  person  whom  they  know  or  have  reason  to 
believe  intends  to  use  them  as  a  beverage,  or  to  any  person  to  be 
drank  on  the  premises. 

The  evidence  shows  that  one  Snider  and  one  Worsley,  being  in  the 
back  room  of  Hines'  drug-store,  were  asked  by  Peck,  "What  will  you 
take  ?"  That  in  response  to  such  question  the  defendant  waited  upon 
them,  and  Worsley  and  Snider  each  took  a  glass  of  beer,  and  Peck 
a  glass  of  whisky;  and  that  Peck  paid  the  defendant  for  the  same. 
It  is  apparent  from  the  record,  although  not  expressly  stated,  that 
the  two  glasses  of  beer  and  one  of  whisky  were  at  the  time  and  place 
drank  by  the  respective  persons  taking  them;  and  it  was  conceded 
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at  the  trial,  by  oonnsel  for  both  parties,  that  beer  is  a  fermented  and 
whisky  a  spirituous  liquor.  On  the  trial  counsel  for  the  defense  of- 
fered fo  show  that  the  defendant  was  a  olerk  for,  and  in  the  drag- 
store  of,  B.  S.  Hines  at  the  time  of  such  sale,  and  that  Hines  had 
duly  filed  his  bond  as  required  by  the  ordinance,  and  had  received 
^a  license  from  the  city  to  sell  liquors"  and  to  transact  the  business 
of  a  druggist,  and  that  the  defendant  was  in  that  business  in  the 
scope  of  his  employment.  The  license  offered  in  evidence  recites 
that  Hines,  having  complied  with  the  ordinance  in  force  relating  to 
the  licensing  of  druggists,  authorized  him  "to  transact  his  business 
as  a  druggist."  It  contains  no  provision  authorizing  the  sale  of  fer« 
mented  or  spirituous  liquors  of  any  kind  whatever  for  any  purpose. 
The  plaintiff  claims  that  the  necessary  power  for  the  passage  of  this 
ordinance  by  its  city  council  is  found  in  section  81  of  its  charter, 
which  is  as  follows: 

''To  license,  regulate,  prohibit,  or  restrain  the  manuf^turers,  sellers,  or 
vendors  of  spirituous  or  fermented  liquors,  tavern-keepers,  dram  or  tippling 
shop  keepers,  boarding,  victualing,  or  coffee  houses,  restaurants,  saloons,  or 
other  houses  or  places  for  the  seUing  or  giving  away  of  wines  or  other  liq* 
uors,  whether  ardent,  vinous,  or  fermented." 

In  Logan  City  v.  Buck,  8  Utah,  801,  8.  0.  2  Pao.  Bbp.  706,  under 
a  charter  provision  precisely  like  this,  it  was  held  that  an  ordinance 
prohibiting  the  sale  of  these  liquors  was  not  authorized.  In  the  case 
now  before  us,  the  question  of  total  prohibition  is  not  involved;  but 
the  right  to  license,  regulate,  or  restrain,  and  the  right  to  sell  these 
liquors  as  a  beverage,  under  a  druggist  license,  are.  The  power  to  pro- 
hibit includes  the  power  of  total  prohibition.  City  of  Keokuk  v.  Dres' 
$eUy  47  Iowa,  597.  This  is  not  claimed  in  this  case.  Under  the  stat- 
ute,  the  power  to  license,  regulate,  or  restrain  is  not  questioned,  and 
this  power  implies  the  power  of  partial  prohibition, — ^to  incumber  the 
sale  with  conditions  and  limitations ;  to  hinder  and  prevent  in  degree ; 
and  to  prescribe  reasonable  rules,  by  which  the  sale  of  intoxicating 
liquors  to  persons  and  at  places  is  to  be  governed,  to  the  end  that  the 
abuse  to  which  they  are  obviously  liable  may,  at  least  in  degree,  be  pre- 
vented. The  license  to  Hines,  and  the  clerkship  of  defendant,  were 
offered  as  testimony  tending  to  establish  a  right  on  the  part  of  the 
defendant,  as  clerk  of  Hines,  to  do  the  act  complained  of ;  but  the 
license  fails  to  show  any  authority  on  the  part  of  Hines  to  sell  these 
liquors  for  any  purpose  except  medicinal.  An  ordinance  prohibit* 
ing  druggists  from  selling  these  liquors,  except  for  medicinal  purposes, 
is  within  the  granted  charter  power  to  license,  regulate,  or  restrain, 
and  is  not  unreasonably  oppressive,  or  against  public  policy.  When 
Hines  accepted  the  license  to  do  the  business  of  a  druggist,  granted 
pursuant  to  the  provisions  of  an  ordinance  expressly  prohibiting  the 
sale  of  these  liquors  by  druggists  as  a  beverage,  he  impliedly  as- 
sented to  the  legally  authorized  conditions  imposed  therein;  and,  as 
it  did  not  authorise  the  sale  of  such  liquors  as  a  beverage,  the  pur^ 


Digitized  by 


Google 


804  THE   PACIFIC   BEPOBTEB.  £Utah. 

pose  for  which  the  defendant  is  charged  with  having  sold  them,  and 
for  which  they  were  sold,  the  proffered  evidence  was  irrelevant,  and 
properly  excluded.  State  v.  Shaw,  58  N.  H.  72;  Tullosg  v.  City  of 
Sedan,  1  Pac.  Kbp.  285;  S.  C.  31  Kan.  165. 

The  record  shows  that  E.  M.  Peck,  Jr.,  the  prosecuting  witness, 
who  testified  before  the  justice  of  the  peace  before  whom  the  case 
was  comm3nced,  was  not  present  at  the  trial  in  the  district  court, 
and  that  the  defendant  placed  upon  the  stand  a  witness  for  the  pur- 
pose of  stating  what  Peck  said  as  a  witness  in  the  trial  of  the  case 
before  the  justice.  It  also  appears  from  the  record  that  the  counsel 
for  the  plaintiff  relied  upon  the  promise  of  Peck  to  be  present  at  the 
trial,  and  that  the  counsel  for  the  defendant,  relying  upon  the  state- 
ment of  the  counsel  for  the  plaintiff  that  he  would  be  present  at  the 
trial,  took  no  steps  to  procure  his  attendance  as  a  witness  at  the  trial, 
although  he  was  at  this  time  in  the  jurisdiction  of  the  court,  and 
could  have  been,  by  due  process,  compelled  to  appear.  Objection 
was  made  to  this  testimony,  and  sustained  by  the  court.  This  rul- 
ing was  correct.  It  was  in  the  power  of  either  party  to  have  produced 
him  as  a  witness.  Instead  of  invoking  and  relying  upon  the  power  or 
process  of  the  court  to  compel  his  attendance,  one  party  relied  upon 
his  promise  to  be  there,  and  one  upon  the  statement  of  the  other 
that  he  would  be  present.  Under  these  circumstances  neither  party 
could  reproduce  his  oral  statements,  made  as  a  witness,  at  the  trial 
before  the  justice.     The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  WASHINGTON  TERRITORY. 


BOSENOBANTZ  V.  TeBBITOBY. 

Filed  September  24,  1884. 

1.  GiiAND  .Jury— Married  Woman— Jury  Service— Statute  Law  of  Terri- 

tory. 

Chapter  183  of  the  Code  of  1881  has  so  changed  the  cominon  law  that  a  wife 
living  with  her  husband  roay  be  a  householder,  and  hence  qualified  to  serve  as 
a  grand  juror. 

2.  Same—Head  of  the  Famit^y. 

In  Washington  Territory  the  husband  is  not  the  heaa  of  the  family,  but  he  and 
the  wife  hold  that  position  jointly. 

3.  Same— Presentment  for  Crime  not  Infamous. 

In  Washington  Territory,  as  the  le.^'islature  is  at  liberty  to  provide  for  the 
trial  of  crimes  (not  infamous)  without  presentment  of  grand  Jury  at  all,  it  can 
provide  for  its  presentment  by  other  than  common-law  grand  jury. 

Struve,  Haines  d  McMicken,  for  plaintiff  in  error. 

C.  M.  Bradshaw,  for  the  Territory. 

HoYT,  J.  Plaintiff  in  error  was  indicted  by  a  grand  jury  eomposed 
in  part  of  married  women  living  with  their  hasbands.  8he  took  sea- 
sonable objection  to  said  grand  jury  on  the  ground  that  said  women 
were  not  competent  grand  jurors,  and»  her  objection  having  been 
overruled,  she  has  brought  the  case  here,  and  assigns  the  overruling 
of  her  said  objection  as  error.  The  only  important  question  raised 
by  the  record  is  the  single  one  as  to  whether  or  not,  under  the  laws 
of  this  territory,  married  women  living  with  their  husbands  are  com- 
petent grand  jurors. 

The  Code  of  1881  provides  that  all  electors  and  householders  shall 
be  competent  grand  jurors,  and  it  is  claimed  by  plaintiff  in  error  that 
this  must  be  held  to  apply  to  only  such  persons  as  were  thus  qualified 
at  the  time  such  provision  was  enacted,  and  not  to  such  as  should 
thereafter  become  endowed  with  such  requisite  qualifications;  but  to 
us  it  seems  clear  that  the  legislature  intended  simply  to  prescribe 
what  classes  of  persons  in  society,  as  it  was  then  or  should  be  there- 
after constituted,  should  be  called  upon  to  perform  such  jury  duty,  and 
that  whenever  a  person,  by  any  change  in  his  condition,  was  brought 
within  such  requirements,  he  at  once  became  liable  to  perform  such 
duty ;  and  that  likewise  when,  by  a  change  in  the  law,  a  class  of  per- 
sons was  brought  within  such  requirements,  the  members  of  such 
class  at  once  became  liable  to  soeiety  for  all  the  obligations  incident 
to  the  class  of  electors  and  householders  of  which  they  had  thus  be- 
come members.  Were  such  married  women  then  electors  and  Louse- 
holders  ?  That  they  were  electors  is  fully  conceded,  leaving  only  the 
sinRle  questiop  as  to  their  being  householders  for  consideration.  We 
shall  not  be  aided  in  this  discussion  by  attempting  to  single  out  a 
definition  of  the  word  "householder,"  as,  under  the  facts  disclosed  by 
this  record,  the  indictment  herein  must  be  .sustained,  if  it  is  possible 
v.5p,no.5 — 20 
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that  a  married  w  n  living  with  her  husband,  as  such,  can  be  a 
householder,  within  the  meaning  of  such  term  as  used  in  our  act  as  to 
grand  jurors;  and  this  must  depend  entirely  upon  the  change  wrought 
in  family  relations  by  chapter  183  of  the  Code  of  1881 ;  for,  of  course, 
it  is  conceded  that  under  the  common  law  the  relation  of  the  wife  to 
the  husband  was  such  that  while  she  was  living  with  him  she  was 
not  such  a  householder,  as  her  identity  was  largely  lost  in  that  of  her 
husband,  and  she  bad  no  right  to  be  heard  as  to  the  disposition  of 
the  property  or  children  that  resulted  from  her  marriage,  so  long  as 
her  husband  survived. 

This  harsh  rule  of  the  common  law  has  been,  however,  gradually 
changing,  and  from  time  to  time  various  restrictions  have  been  im- 
posed upon  the  absolute  right  of  control  of  the  husband,  and  the  right 
of  the  wife  to  participate  in  such  control  came  to  be  more  and  more 
recognized  by  the  laws  of  nearly  all  the  states  and  territories  of  this 
Union.  And  the  changes  thus  made  in  the  law,  though  many  of 
tbem  were  at  the  time  considered  radical,  have,  so  far  as  we  are  ad- 
vised, universally  tended  to  the  elevation  of  the  marriage  relation 
and  of  society,  and  have  been  fully  sustained  by  the  courts.  Our  leg- 
islature, imbued  with  this  spirit  of  progress,  enacted  the  law  which 
now  constitutes  the  chapter  of  the  Code  above  referred  to;  and  that 
it  intended  radical  legislation  upon  the  subject  is  not  only  consonant 
with  the  spirit  of  the  times,  but  is  clearly  shown  in  the  title  of  the 
act,  "An  act  to  define  the  rights  of  married  persons;"  not  certain 
rights,  but  the  rights;  and  when  such  title  is  viewed  in  connection 
with  the  body  of  the  act,  it  could  probably  with  propriety  read,  "all 
the  rights."  At  least,  the  title  and  the  act  is  broad  enough  to  show 
that  it  was  the  intention  by  it  to  abolish  all  the  disabilities  of  the 
wife  as  a  member  of  the  family  which  had  been  imposed  upon  her 
by  the  common  law^  and  to  provide,  instead  of  said  common-law  rule, 
a  new  relation  between  husband  and  wife  as  members  of  the  family. 

Wh&t  was  this  new  relation  provided  for  in  said  chapter?  To  us 
it  seems  that  the  relation  between  husband  and  wife  thereby  estab- 
lished was  (with  certain  exceptions  therein  stated)  one  of  absolute 
equality  before  the  law ;  as  it  not  only  in  express  terms  gives  to  her 
the  same  rights  to  hold  property  as  her  husband,  but  in  section  3 
of  said  act  expressly  abolishes  all  civil  disabilities  imposed  upon  her 
by  the  marriage  relation  which  were  not  imposed  or  recognized  as  ex- 
isting as  to  the  husband;  and  such  positive  and  unequivocal  language 
was  used  to  make  this  section  strong  and  beyond  question,  that  it  was 
thought  necessary  to  expressly  provide  that  the  right  to  vote  or  hold 
office  should  not  thereby  be  conferred,  lest  the  unrestricted  language 
of  said  section  should  be  so  strong  as  to  amend  the  election  law  by 
implication,  and  thereby  enable  women  to  vote;  the  single  privilege  or 
right  which  that  legislature  was  not  ready  to  confer  upon  women,  but 
which  the  subsequent  one  saw  fit  to  freely  and  fully  bestow.  Tbep, 
by  section  4  of  said  act,  she  was  given  exactly  the  same  measure  of 
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cantrol  over  the  obildren  of  the  family  as  her  husband,  with  the  same 
right  to  any  or  all  of  their  earnings,  and  the  same  voice  in  directing  all 
things  connected  with  the  family  government.  Before  this  act  the 
father  could  control  the  children  irrespective  of  and  even  against  the 
express  wish  and  will  of  the  mother,  and  could  send  them  from  or 
keep  them  at  home,  at  his  own  ciiprice.  Since  its  passage,  by  its 
express  terms,  all  of  this  is  changed,  and  now  the  mother  as  fully 
controls  the  children  as  does  the  father;  and  it  is  clear  that  under 
said  act  it  would  take  the  agreeing  wills  of  both  father  and  mother 
before  their  children  could  be  sent  permanently  away  from  home  to 
attend  school,  or  for  any  other  purposes,  and  we  think  that  likewise, 
in  all  the  affairs  of  the  family,  (not  excepted  as  above  stated,)  what 
before  could  be  done  by  the  husband,  even  against  the  will  of  the 
wife,  can  now  only  be  done  by  the  consent  of  both.  At  common  law 
he  had  sole  control,  and  was  therefore  properly  treated  and  held  as 
the  head  of  the  family;  by  our  statute  the  two  together,  and  acting 
jointly,  have  like  sole  control,  and  are  therefore  jointly  the  head  of 
the  family.  But  it  is  said  that  if  they  are  thus  equal,  then  neither 
of  them  is  the  head  of  a  family,  and  therefore  not  the  keeper  of  a 
house,  as  ecch  is  only  a  half  of  a  housekeeper.  This,  however,  does 
not  follow,  as  each  of  them  has  the  absolute  right  to  control  the  fam- 
ily and  household  in  the  absence  of  the  other,  and  each  has  all  the 
responsibilities  and  rights  growing  out  of  such  control.  One  person 
engaged  in  keeping  &  store  is  said  to  be  a  storekeeper,  but  we  do  not 
speak  of  one  or  two  persons,  who  are  keeping  a  store  as  equal  partners, 
as  a  half  of  a  storekeeper.  Neither  do  we  think  that  one  of  two  per- 
sons engaged  upon  equal  terms  in  keeping  a  house  can  be  said  to  be 
or  is  only  a  half  of  a  housekeeper.  Each,  acting  for  himself  or  her- 
self, but  in  conjunction  with  his  ox  her  companion,  is  the  keeper  of 
the  entire  household. 

The  chapter  in  question  has  then  so  changed  the  cdmmon  law  that 
a  wife  living  with  her  husband  may  be  a  householder,  and  heuce  qual- 
ified to  serve  as  a  grand  juror.  But  it  is  claimed  that  the  said  chap- 
ter is  unconstitutional,  if  given  this  application  to  our  lury  system, 
on  the  ground  that  the  jury  guarantied  by  the  constitution  is  a  jury 
of  men;  but,  as  this  question  was  very  slightly,  if  at  all,  argued  in 
this  ease,  we  shall  content  ourselves  by  saying  that,  as  to  this  case, 
such  position  is  untenable,  as  the  legislature  was  at  liberty  to  provide 
for  the  trial  of  crime  not  infamous  without  presentment  of  a  grand 
jury  at  all;  and,  a  fortiori,  could  provide  for  its  presentment  by  other 
than  common-law  grand  jury.  We  find  no  error  in  the  record,  and 
the  judgment  and  sentence  must  be  affirmed;  and  it  is  so  ordered. 

WiNOABD,  J.,  concurs. 

TuBNBB,  J.,  dissenting.  I  am  compelled  to  rti^^bent  from  the  con- 
clusion reached  by  a  majority  of  the  court  in  vhis  case.     I  do  not  be- 
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lieve  that  females  are  competent  under  the  law  as  grand  or  petit  ju- 
rors, nor  do  I  believe  that  females  who  are  married  and  living  with 
their  husbands  are  "householders"  within  the  meaning  of  section  2078 
of  the  Code.  The  question  is  not  as  to  the  meaning  of  the  act  of  the 
legislature  entitled  "An  act  to  amend  section  3050,  chapter  238,  of  the 
Code  of  Washington,"  approved  November  23,  1883.  That  act  does 
not  purport  to,  and  could  not  legally,  do  more  than  its  title  expresses  to 
be  its  purpose.  The  question  is  as  to  the  meaning  of  section  2078  of 
the  Code,  which  provides :  "All  qualified  electors  shall  be  competent  to 
serve  as  petit  jurors,  and  all  qualified  electors  and  householders  shall 
be  competent  to  serve  as  grand  jurors,"  etc.  Section  3050  being 
amended  so  as  to  make  females  "qualified  electors,"  it  would  seem 
that  they  are  now  embraced  within  the  provisions  of  section  2078, 
and  are  therefore  competent  as  jurors,  unless  it  is  proper  to  construe 
section  2078  to  mean  qualified  electors  who  were  such  at  the  time  of 
the  passage  of  the  law,  or  who  might  become  such  under  then  exist- 
ing laws. 

An  argument  in  favor  of  this  construction  is  found  in  the  provis- 
ion  of  the  organic  act,  which  declares :  "To  avoid  improper  influences 
which  may  result  from  intermixing  in  the  same  act  such  things  as 
have  no  proper  relation  to  each  other,  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in  the  title.  Who  shall  be 
qualified  electors  and  what  classes  of  citizens  shall  be  subject  to  jury 
duty,  are  entirely  diflFerent  questions,  having  no  proper  relation  to 
each  other.  Therefore,  to  hold  that  the  legislature,  in  passing  the 
law  now  incorporated  in  the  Code  as  section  2078,  meant  to  estab- 
lish a  rule  relating  to  jurors  which  might  be  materially  altered  and 
changed  every  time  the  legislature  enlarged  or  diminished  the  quali- 
fication of  electors,  is  to  suppose  that  that  body  contemplated  and  in- 
tended to  provide  for  a  course  of  conduct  by  its  successors  opposed 
to  the  spirit  if  not  the  letter  of  the  law  under  which  it  and  they  had 
and  have  their  being.  The  organic  act  says :  "Every  law  shall  em- 
brace but  one  object,  and  that  shall  be  expressed  in  its  title."  Sec- 
tion 2078  says :  "Laws  relating  to  suflfrage  may  embrace  two  objects, 
only  one  of  which  need  be  expressed  in  the  title."  Such  is  the  effect 
of  section  2078,  unless  it  be  limited  as  I  have  suggested. 

Another  argument  for  that  construction  is  found  in  the  constitu- 
tional requirements  concerning  jury  trials.  Section  2,  article  3,  of 
the  constitution  of  the  United  States  provides :  "The  trial  of  all  causes, 
except  in  cases  of  impeachment,  shall  be  by  jury,"  etc.  Article  6  of 
the  amendment  provides:  "No  person  shall  be  held  to  answer  for  a 
capital,  or  otherwise  infamous  crime,  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury,"  etc.  Article  7  of  the  amendment  pro- 
vides: "In  suits  at  common  law,  when  the  value  in  controversy  shall 
exceed  twelve  dollars,  the  right  of  trial  by  jury  shall  be  preserved," 
etc.  The  terms  "grand  jury"  and  "trial  by  jury,"  in  these  provisions, 
have  been  held  to  secure  to  the  citizens  in  the  courts  of  the  United 
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States  and  in  the  courts  of  the  territorieB  such  a  grand  jury  and  saoh 
a  petit  jury  as  was  understood  and  secured  by  the  common  law  of 
England.  In  construing  such  provisions,  both  in  the  courts  of  the 
United  States  and  in  the  courts  of  the  states  having  similar  consti- 
tutional provisions,  it  has  been  held  that  the  right  to  a  jury  trial, 
and  the  right  to  immunity  from  trial  for  crime,  except  on  indictment 
by  a  grand  jury,  included  all  the  incidents  attaching  to  such  pro- 
ceedings. One  of  the  incidents  of  a  jury  trial  is  that  the  jury  shall  not 
be  composed  of  less  than  12  men.  An  incident  of  indictment  by  a 
grand  jury  is  that  the  grand  jury  shall  not  be  composed  of  less  than 
12  men,  or,  in  case  a  larger  number  comprise  the  body,  that  12  must 
concur  in  finding  the  indictment,  so  that  a  man  shall  not  be  convicted 
of  a  crime  except  by  the  verdict  of  24  of  his  neighbors.  Another  in* 
cident  of  trial  by  jury  is  that  the  verdict  shall  be  unanimous.  Another 
incident  is  that  the  jury  must  be  selected  from  the  great  body  of  the 
citizens  living  in  the  vicinage,  and  where  the  number  from  whom 
juries  may  be  selected  has  been  unreasonably  diminished  by  law, 
the  law  has  been  held  unconstitutional  as  impairing  the  right  of  trial 
by  jury. 

The  application  of  all  this  to  section  2078  of  the  Code  is  that  it 
cannot  be  supposed  that  the  legislature,  in  framing  that  provision, 
meant  to  leave  the  important  subject  of  jurors,  and  the  incidents  at- 
taching to  jury  trials,  to  be  affected  by  legislation  upon  an  entirely 
different  subject-matter.  It  might  well  be  that  at  some  future  time 
the  legislature  would  wish  to  restrict  the  elective  franchise.  A  pro- 
vision limiting  the  right  to  vote  to  citizens  of  the  age  of  50  years  would 
be  lawful  as  concerns  the  rights  of  electors,  but  it  would  be  unlawful 
and  unconstitutional  as  a  limitation  on  the  right  of  trial  by  jury. 
Another  incident  of  trial  by  jury  at  common  law,  in  my  judgment, 
was  that  the  jury  should  be  composed  of  men.  The  language  of  the 
venire  facioB  was  that  the  sheriff  cause  to  come  on  such  a  day  "twelve 
free  and  lawful  men.'*  Blackstone  gives  as  one  of  the  causes  of  chal- 
lenge to  the  poll  *' propter  defectum;"  as,  if  a  juryman  be  alien  bom, 
this  is  defect  of  birth;  if  he  be  a  slave  or  bondman,  this  is  defect  of 
liberty,  and  he  cannot  be  liber  et  legalis  homo.  Under  the  word  "Aomo," 
also,  though  a  name  common  to  both  sexes,  the  female,  however,  is 
excluded  propter  defectum  sexus.*'  It  cannot  be  doubted  that  at  com- 
mon law  one  of  the  incidents  of  a  jury  trial,  with  one  exception,  and 
that  founded  on  regard  for  the  delicacy  of  the  sex,  was  that  the  jury 
should  be  composed  of  men.  Blackstone  classes  that  qualification 
with  those  of  citizenship  and  liberty.  It  is  said  that  the  rights  of  the 
weaker  sex,  if  I  may  now  call  them  so,  are  more  regarded  than  in 
the  days  of  Blackstone,  and  that  the  theory  of  that  day,  that  women 
were  unfitted  by  physical  constitution  and  mental  characteristics  to 
assume  and  perform  the  civil  and  political  duties  and  obligations  of 
citizenship,  has  been  exploded  by  the  advanced  ideas  of  the  nineteenth 
century.     This  may  be  true.     No  man  honors  the  sex  more  than  I. 
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None  has  witnessed  more  cheerfully  the  improvement  in  the  laws  of 
the  states,  and  particularly  in  the  laws  of  this  territory^  whereby  many 
of  the  disabilities  of  that  day  are  removed  from  them,  and  their  just 
personal  and  property  rights  put  upon  an  equal  footing  with  those  of 
men.  I  cannot  say,  however,  that  I  wish  to  see  them  perform  the 
duties  of  jurors.  The  liability  to  perform  jury  duty  is  an  obligation^ 
not  a  right.  In  the  case  of  woman,  it  is  not  necessary  that  she  should 
accept  the  obligation  to  secure  or  maintain  her  rights.  If  it  were,  I 
should  stifle  all  expression  of  the  repugnance  that  I  feel  at  seeing  her 
introduced  into  associations,  and  exposed  to  influences  which,  how* 
ever  others  regard  it,  must,  in  my  opinion,  shock  and  blunt  those  flue 
sensibilities,  the  possession  of  which  is  her  chiefest  charm,  and  the 
protection  of  which,  under  the  religion  and  laws  of  all  countries,  civ 
ilized  or  semi-civilized,  is  her  most  sacred  right. 

If  one  woman  is  competent  as  a  juror,  all  women  having  the  same 
qualifications  are  competent.  If  women  may  try  one  case,  they  may 
try  all  cases.  It  is  unnecessary  to  say  more;  to  suggest  the  shocking 
possibilities  to  which  our  wives,  mothers,  sisters,  and  daughters  may 
be  exposed,  unless  the  legislature  should  hereafter  relieve  us  from 
wHat  I  believe  to  be  a  mistaken  construction  of  the  law.  These  ob- 
servations, however,  are  not  pertinent  here.  The  question  is,  what 
is  the  law?  I  say  that  the  law  now  concerning  the  important  inci* 
dents  of  a  jury  trial  are,  by  express  constitutional  provision,  what 
they,  were  at  the  common  law,  and  that  under  that  law  a  jury  was 
no  jury  unless  it  was  composed  of  men*.  The  jury  spoken  of  by  the 
constitution  is  the  common-law  jury,  and  consists  of  12  men.  Note 
to  Sedg.  St.  &  Const.  Law,  493.  It  is  true  that  the  constitutional 
guaranty  of  indictment  before  trial  is  extended  by  the  constitution 
to  the  trial  of  offenses  only  that  are  infamous,  and  that  the  offense 
above  not  being  infamous,  it  is  competent  for  the  legislature  to  have 
the  indictment  found  by  such  a  grand  jury  as  it  pleases,  or  to  prose- 
cute without  indictment  of  a  grand  jury  if  it  pleases.  The  qualifica- 
tion of  grand  and  petit  jurors  being  fixed  by  the  same  section  and  in 
the  same  sentence  of  the  law,  however,  it  is  certainly  a  good  argu- 
ment against  a  construction  of  that  law  that  would  make  women  grand 
jurors  in  case  of  misdemeanor,  to  show  that  in  no  case,  even  by  ex- 
press enactment,  could  the  legislature  make  women  petit  jurors  or 
grand  jurors  to  investigate  capital  or  other  infamous  crimes.  It  has 
been  said  that  it  is  a  safe  and  wholesome  rule  to  adopt  the  restricted 
construction  of  a  statute  when  a  more  liberal  one  will  bring  us  in 
conflict  with  the  fundamental  law.  It  would  appear  to  be  the  same 
where  such  a  construction  may  bring  us  in  conflict  with  the  funda- 
mental law.  In  the  construction  of  the  statute  under  consideration, 
however,  it  is  not  necessary  to  resort  to  the  principle  of  strict  con- 
struction. Its  letter  and  spirit  comport  as  well  with  the  view  I  have 
taken  of  its  meaning  as  with  that  adopted  by  a  majority  of  the  court. 

Next|  as  to  the  meaning  of  the  word  "householder''  in  the  statute. 
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Iloufleholder  means,  according  to  all  the  definitions,  "the  kead  of  a 
family/'  I  think  that  in  all  cases  where  there  is  a  husband  living  with 
his  family,  that  he  is,  in  contemplation  of  law,  the  head  and  the  only 
head  of  the  family.  It  has  been  said,  ''the  term  'householder'  has  no 
reference  to  a  holding  of  property.  It  is  understood  to  mean  the 
head,  master,  or  person  who  has  the  charge  of  and  provides  for  a 
family,"  etc.  It  is  claimed  that  in  this  territory  the  laws  have  placed 
the  civil  and  property  rights  of  husband  and  wife  oh  an  equal  foot- 
ing; that  they  are  equal  as  to  rights  and  obligations  in  the  household, 
and  therefore  that  both  of  them  are  heads  of  the  family  and  both  of 
them  householders.  If  it  be  true  that  the  laws  of  the  territory  have 
-had  the  effect  stated,  the  logical  deduction  would  seem  to  be,  not  that 
the  law  has  created  two  heads  of  the  family,  but  that  it  has  deposed 
from  the  position  of  superiority  what  was  formerly  the  one  head,  and 
that  now  there  is  no  head,  as  understood  by  the  common-law  term. 
The  idea  of  a  double  head  in  nature  or  in  government  is  that  of  a 
monstrosity.  But  there  is  something  even  above  the  provisions  of 
statutory  law  in  the  conception  embraced  in  the  term,  the  ''head  of  a 
family."  It  embraces  the  idea  of  legal  supremacy,  perhaps,  but  is  not 
confined  to  that.  The  husband  was  not  only  the  head  of  the  family  at 
common  law,  because  under  that  law  he  had  the  right  to  be  obeyed 
by  all  the  family,  including  the  wife,  but  because  of  inherent  and  ac- 
quired differences  between  himself  and  wife  in  mental  and  physical 
constitution.  He  was  better  fitted  to  wage  the  war  for  j^resent  sub- 
sistence, and  to  accumulate  the  competence  that  was  to  make  provis- 
ion against  want  in  the  future.  The  experience  gained  by  him  in 
prosecuting  this  branch  of  the  partnership  matured  his  judgment, 
strengthened  his  will,  and  made  him  confident  and  self-reliant.  I 
believe  that  the  facts  I  have  mentioned  obtain  to  this  day,  and  that 
they  operate  and  will  continue  to  operate  to  give  the  husband  par- 
amount authority  in  the  household,  as  that  term  is  understood  at 
common  law,  until  an  upheaval  of  nature  has  reversed  the  position 
of  man  and  woman  in  the  world.  Legislative  enactment  would  not 
make  white  black,  nor  can  it  provide  the  female  form  with  bone  and 
sinew  equal  in  strength  to  that  with  which  nature  has  provided  man. 
No  more  can  it  reverse  the  law  of  cause  and  effect,  and  clothe  a  timid, 
shrinking  woman,  whose  life  theater  is  and  will  continue  to  be,  and 
ought  to  continue  to  be,  primarily  the  home  circle,  witn  the  masculine 
will  and  self-reliant  judgment  of  a  man. 

The  law  has  not  attempted  to  do  any  such  thing.  It  can  only  be 
effected,  if  effected  at  all,  by  countless  ages  of  a  civilization  in  which 
the  scope  of  usefulness  of  woman  in  the  world  and  in  society  is 
changed  and  reversed.  It  cannot  be  truthfully  said  that  changes  in 
the  property  or  civil  rights  of  women  in  this  territory,  suoh  as  are 
found  in  the  statutes,  have  had  or  have  begun  to  have  such  an  effect. 
But  it  is  not  true  that  the  laws  of  this  territory  have  wipe '  out  in 
every  respect  the  supremacy  of  the  husband,  and  put  the  wife  upon 
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a  plane  with  him  in  the  matter  of  rights  and  obligations.  Section 
2399  does  not,  in  my  opinion,  as  has  been  assumed,  raise  an  issue 
to  be  adjudicated  at  law,  when  the  husband  and  wife  disagree  as  to 
the  school  the  children  should  attend,  the  branches  of  learning  they 
should  be  taught,  or  the  profession  or  avocation  in  life  they  should  be 
trained  to  follow.  This  would  be  a  more  intolerable  evil  than  the 
unrestrained  control  of  such  matters  by  the  one  or  the  other.  Sec- 
tion 2399  relates  to  the  custody  of  the  children,  and  the  right  to  re- 
ceive their  earnings  in  cases  of  separation.  The  use  of  the  term 
"misconduct*'  shows  that,  moreover,  the  earnings  of  the  children  be- 
ing community  property,  the  right  of  the  husband  to  receive  it  and 
apply  it,  unless  in  case  of  separation,  is  undoubted.  Section  2409. 
The  control  of  the  husband  over  community  personal  property,  ex- 
tending to  the  right  to  dispose  of  such  property  as  he  pleases,  without 
accounting  to  the  wife,  is  another  particular  in  which  the  legal  rights 
of  the  husband  are  superior  to  those  of  the  wife.  The  right  of  the 
husband  over  the  wife  is  again  recognized  in  the  provision  giving  him 
the  preference  right  to  select  the  homestead  for  the  family  from  the 
community  real  property.  This  right  of  a  selection  of  the  family 
homestead  suggests  annother  matter  in  which  the  right  of  the  husband 
is  paramount.  His  domicile  is  the  domicile  of  the  wife,  and  she  may 
not  abandon  it  for  one  year  without  giving  him  legal  ground  for  the 
divorce.  The  converse  of  the  proposition  is  not  true.  The  wife  can- 
not say  to  her  husband,  "You  must  live  here  if  you  wish  to  live  with 
me,"  but  the  husband  may  so  say  to  the  wife  if  he  offers  her  a  home 
suitable  to  her  condition.  Another  distinction  in  rights  which  rec- 
ognizes the  paramount  obligations  of  the  husband  is  in  the  matter  of 
alimony  in  case  of  separation.  The  law  imposes  upon  the  husband 
the  obligation  of  supporting  the  wife,  and  the  courts  will  so  decree; 
but  it  would  be  a  novel  idea  that  the  husband  should  assert  such  a 
claim  against  the  wife.  There  is  an  exemption  in  the  law  in  favor 
of  the  wife  from  responsibility  for  criminal  acts  done  in  the  presence 
of  her  husband,  which,  it  is  believed,  the  statutes  of  this  territory  have 
not  wiped  out.  How  can  the  wife  be  considered  an  entirely  free  agent 
in  matters  of  only  civil  concern,  and  of  but  little  moment,  when  it  is 
the  policy  of  the  law  to  consider  that  she  is  so  much  under  the  influ- 
ence of  the  husband  that  it  will  not  hold  her  responsible  for  crime 
committed  in  his  presence?  An  ingenious  mind, having  the  time  to 
employ  in  the  task,  might  multiply  these  illustrations  indefinitely. 

An  argument  to  the  effect  that  the  law  considers  the  wife  a  "house- 
holder," is  attempted  to  be  drawn  from  the  relations  to  each  other  of 
sections  342  of  the  Code  and  section  2415.  The  first  section  named 
gives  the  right  to  select  a  homestead  to  every  "householder  being  the 
head  of  a  family."  The  latter  section  authorizes  both  the  husband 
and  wife  to  select  homesteads  from  their  separate  property,  and  it  is 
said  that  in  this  respect  it  is  supplementary  to  section  342,  and  has 
the  eSect  to  recognize  the  wife  as  a  householder.     It  is  answer  to 
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this  to  say  that  section  2415  is  part  of  the  chapter  relating  to  the 
property  and  other  rights  of  married  women  ;  and  that,  having  given 
her  a  separate  property,  it  was  thought  proper  to  give  her  the  same 
exemptions  with  respect  to  it  that  other  persons  had.  Section  342 
gives  the  exemption  only  in  favor  of  a  homestead  occupied  as  such. 
Section  2415  gives  it  without  qualification.  If  section  2415  were  con- 
sidered only  as  an  extension  to  married  women  of  the  right  reserved 
by  section  342,  it  was  unnecessary,  on  the  theory  that  married  women 
are  householders  and  heads  of  their  families.  Their  right  to  the  ex- 
emption would  attach  under  section  342  without  further  legislation. 
My  views,  therefore,  are  that  women  cannot  be  jurors,  and  that 
they  cannot  be  householders  so  long  as  they  are  married  and  shar- 
ing the  household  of  the  husband. 


Walker  v.  Territory. 

Filed  September  24,  1884. 

Judgm£:yt  Affirmed,  upon  theory  of  judgment  on  appeal  in  Case  of  Ro%enerantz^ 
ante,  305. 

HoYT,  J.  The  record  in  this  case  presents  the  same  questions  as 
in  the  case  of  Koaencrantz  v.  Territory^  decided  at  this  term,  ante^ 
305 ;  and,  upon  the  strength  of  that  case,  the  judgment  and  sentence 
herein  must  be  affirmed;  and  it  is  so  ordered. 

WiNOARD,  J.,  concurs. 
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aUPREMB  COURT  OF  MONTANA. 

(4  Mont.  87)  — — - 

MoGoBMioE  V.  HuBBELL  and  others. 
Januaiy  Term,  1881. 

L  SimKTTKS  ON  AH  UNDBRTAKIHO^DSFENaB  NOT  PUfiABBD  IN  OrTOINAL  AcTTON. 

Sureties  upon  an  appeal  bond  or  undertaking  cannot  go  behind  the  judg- 
ment to  set  up  any  matter  of  defense  of  their  liability  which  might  have  been 
pleaded  or  shown  in  the  original  action. 
8.  Status  of  Action  in  District  Court  after  Rbmoyal  from  Probatb  Court. 
A  cause  of  action,  reaching  the  district  court  from  the  probate  court,  under 
section  435  of  the  Code,  is  tried  as  a  new  action.    Judgment  thereupon,  being 
the  result  of  a  trial  de  novo^  is  not  aflected  by  any  defect  or  infirmity  that  might 
pertain  or  belong  to  the  judgment  in  the  probate  court. 
8.  Custrr  County — Lack  of  District  Court  Therein— How  Supplied. 

An  allegation  that,  at  the  date  of  the  rendition  of  the  judgment  in  the  pro- 
bate court  of  Custer  county,  there  was  no  district  court  therein,  is  no  defense, 
when  it  appears  that,  by  legislative  enactment,  the  county  of  Big  Horn  (since 
named  Custer)  was  at  that  time  attached  to  the  county  of  Gallatin  for  Judicial 
purposes. 
4  Verbal  Reprssbntationb  ab  to  Written  Contract  in  Hands  of  Party 
Bound. 

Mere  verbal  representations  of  what  a  written  contract  contains  when  the 
same  is  in  the  hands  of  the  party  to  be  bound,  if  he  signs  it,  do  not  affect  the 
liability  of  such  party.  ' ' 

ft.   FlCAUDULENT   VRUDIGT— RBMBDT  ThERSIN-^SUPREXB  COURT. 

if  a  verdict  is  tainted  with  fraud,  the  proper  remedy  is  bj  motion  for  a  new 
trial  in  the  district  court,  where  such  things/ tf  true,  might  be  made  to  appear. 
Only  by  appeal  from  an  order  upon  such  motion  could  such  a  question  be 
considered  in  the  supreme  court. 

f.   COYERTURB  AS  A  DbFBNSB  BY  SURETIES  OF  DEFENDANT. 

if  a  defendant  neglects  to  avail  herself  of  the  defense  of  coverturo,  such  de- 
fense cannot  avail  her  sureties  on  their  undertaking. 

Appeal  from  First  district,  Caster  county. 

Warner  d  Oarlock,  for  appellant. 

H.  N.  Blake^  for  respondents. 

Wade,  C.  J.  This  is  an  action  upon  an  undertaking  on  appeal. 
It  appears  from  the  transcript  that  on  the  twenty-eighth  day  of  Sep- 
tember, 1878,  judgment  was  rendered  by  the  probate  court  of  Custer 
county  in  favor  of  Thomas  H.  Burton  against  Elizabeth  Young  for 
the  sum  of  $369  and  costs  of  suit,  and  on  the  twenty-eighth  day  of 
October,  1878,  Young  appealed  to  the  district  court  of  Custer  county. 
On  this  appeal  the  defendants  Kelly  and  Hubbell  entered  into  an 
undertaking  whereby  they  undertook  and  promised  to  pay  any  judg* 
ment  that  might  be  rendered  against  the  defendant  Young  in  the  dis^ 
trict  court.  On  the  twenty-seventh  day  of  May,  1879,  the  cause  waa 
tried  in  the  district  court,  and  a  verdict  and  judgment  thereon  ren- 
dered against  Young  for  the  sum  of  $302  and  costs.  The  defendant 
did  not  file  a  motion  for  a  new  trial,  or  appeal  from  this  judgment. 
Thereafter  the  plaintiff  Burton,  in  that  action,  sold  and  assigned  all 
his  interest  in  said  judgment  and  undertaking  to  John  MoCormick^ 
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the  plaintiff  herein,  who  brings  this  action  on  isaid  undertaking. 
To  this  action  the  defendants,  the  sureties  upon  the  undertaking 
aforesaid,  in  their  answer,  set  up  several  matters  in  defense,  and 
among  them  the  following:  First.  That  on  the  twenty-eighth  day  of 
September,  1878,  and  thereafter  until  the  eighth  day  of  February, 
1879,  the  county  of  Custer  was  an  unorganized  county  in  the  terri- 
tory of  Montana,  and  that  during  said  period  of  time  such  county 
had  no  lawfully  authorized  or  qualified  county  officers,  and  that  dur- 
ing such  period  the  county  of  Custer  had  no  probate  judge  or  probate 
court,  and  no  person  authorized  and  qualified  to  act  as  such,  and 
therefore  that  the  judgment  alleged  to  have  been  rendered  by  the 
probate  court  of  Custer  county  is  without  force  or  effect,  and  utterly 
void;  second,  that  there  was  not  on  the  twenty-eighth  of  September, 
1878,  nor  thereafter  until  the  eighth  day  of  February,  1879,  any  dis- 
trict court  within  and  for  the  county  of  Custer;  third,  that  Young 
and  her  attorneys  induced  and  procured  these  defendants  to  sign  said 
undertaking  by  false  and  fraudulent  representations;  fourth,  that  the 
judgment  in  the  district  court  was  not  entered  by  the  clerk  or  signed 
by  the  judge  thereof  on  the  twenty-seventh  day  of  May,  1879,  bat 
that  some  time  in  August  of  that  year  the  amounts,  both  of  damages 
and  costs,  as  they  now  appear  in  the  judgment,  were  surreptitiously 
entered  therein  in  a  wrongful  and  unlawful  manner,  and  that  the 
name  of  the  judge  signed  to  said  judgment  was  not  signed  or  author- 
ized by  said  court;  Jifth,  that  the  jurymen  who  tried  the  case  in  the 
district  court  were  corruptly  biased  in  favor  of  the  plaintiff,  in  this, 
that  they  were  creditors  of  the  plaintiff,  and  that  the  plaintiff  prom- 
ised such  jurymen  if  a  judgment  were  rendered  in  his  favor  to  pay 
such  jurymen  the  amount  of  their  claims  against  him;  and,  sixth, 
that  at  the  time  said  judgment  was  rendered  in  the  district  court 
against  the  said  Elizabeth  Young  she  was  a  married  woman,  and  the 
wife  of  Richard  Kelly,  one  of  these  defendants,  and  that  Kelly  was 
not  made  a  party  to  said  action.  Thereupon  the  plaintiff  moved  to 
strike  out  said  several  matters  of  defense,  which  motion  was  sus- 
tained, and  this  action  of  the  court  is  assigned  as  error. 

1.  In  this  action  the  judgment  of  the  probate  court  cannot  be  at- 
tacked. Sureties  upon  an  appeal  bond  or  undertaking  cannot  go  be- 
hind the  judgment  to  set  up  any  matter  of  defense  of  their  liability 
which  might  have  been  pleaded  or  shown  in  the  original  action.  If 
the  probate  court  was  not  properly  constituted  or  authorized,  or  if  the 
judgment  was  improperly  rendered  therein,  the  defendant  in  that 
action  might  have  made  that  defense  in  the  probate  court  or  had  the 
same  retried  on  her  appeal  to  the  district  court.  Having  failed  to  do 
this,  the  sureties  cannot  now  make  this  collateral  attack  upon  the 
judgment.  There  is  another  consideration  which  renders  the  ques- 
tion  as  to  whether  or  not  the  probate  court  of  Custer  county,  at  the 
time  of  the  rendition  of  the  judgment  therein,  was  properly  consti- 
tuted and  authorized,  an  immaterial  question.     A  cause  of  action 
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reaching  the  district  court  from  the  probate  cour);  under  section  435 
of  the  Code  is  tried  as  a  new  action.  The  statute  provides  that  such 
a  case  shall  be  tried  in  the  district  court  de  novo.  New  pleadings 
may  be  filed  therein,  and  the  action  proceeds  in  all  respects  as  if  it 
had  been  commenced  in  that  court.  When  the  transcript  and  papers 
are  sent  from  the  probate  court  to  the  district  court,  and  the  parties 
appear  therein  without  objection,  the  jurisdiction  of  the  district  court 
at  once  attaches,  and  the  case  is  tried  anew,  and  is  not  in  any  man- 
ner aifected  or  controlled  by  the  trial  or  judgment  in  the  probate 
court.  The  defendant  Young  appeals.  She  causes  the  case  to  be 
taken  to  the  district  court.  When  it  reaches  there,  the  machinery  of 
that  court  is  set  in  motion  and  the  action  has  to  be  disposed  of  like 
any  other  action.  A  trial  ensues.  A  verdict  is  rendered  against  her, 
followed  by  a  judgment  thereon.  This  judgment,  being  the  result  of 
a  trial  de  novo,  is  not  aifected  by  any  defect  or  infirmity  that  might 
pertain  or  belong  to  the  judgment  in  the  probate  court.  This  judg- 
ment in  the  district  court  the  sureties  in  the  undertaking  promised 
to  pay  or  caused  to  be  paid.  They  cannot  go  behind  this  judgment 
and  set  up  any  matter  in  defense  that  might  have  been  pleaded  in 
the  original  action.  A  defense  that  might  have  been  made  to  that 
action  cannot  be  pleaded  for  the  first  time  in  an  action  upon  the  un- 
dertaking. In  an  action  upon  an  undertaking  on  appeal  from  a 
judgment  of  the  probate  court  to  the  district  court,  where  a  trial  de 
novo  has  been  bad,  and  a  new  judgment  rendered  in  the  district 
court,  an  allegation  in  the  answer  of  the  sureties  that  the  judgment 
appealed  from  is  fraudulent  and  void,  is  not  a  defense  to  such  action. 
Knight  v.  Waters,  18  Iowa,  346. 

2.  The  allegation  in  the  answer  that  at  the  date  of  the  rendition  of 
the  judgment  in  the  probate  court  of  Custer  county  there  was  no  dis- 
trict court  therein,  and  consequently  no  court  in  which  an  appeal 
could  have  been  taken,  does  not  constitute  a  defense  to  this  action. 
If  it  were  true  that  no  separate  district  court  had  been  established 
within  and  for  said  county  at  that  time,  then  the  statute  of  January 
4,  1872,  which  was  a  re-enactment  of  a  former  statute  on  the  same 
subject,  whereby  the  county  of  Big  Horn  (since  named  Custer)  was 
attached  to  the  county  of  Gallatin  for  judicial  purposes,  was  then  in 
force.  The  purpose  of  this  statute  was  to  give  to  the  people  of  Custer 
county  all  the  benefits  of  a  district  court.  It  extended  the  jurisdic- 
tion of  the  Gallatin  county  district  court  over  that  county.  The  dis- 
trict court  of  Gallatin  county  thereby  became  the  district  court  of 
Custer  county  also.  It  gave  to  the  people  of  Custer  county  the  same 
ri^ht  to  appeal  their  cases  from  the  probate  court  of  their  county  to 
the  district  court  as  the  people  of  Gallatin  county  had  to  appeal 
from  their  probate  court  to  their  district  court.  And  so,  whether  the 
district  court  of  Custer  county,  at  the  date  of  the  rendition  of  the 
judgment  in  the  probate  court,  had  been  established  in  that  county, 
or  whether  such  district  court  at  that  time  remained  at  the  county 
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seat  of  Gallatin  connty,  is  immaterial.  In  either  case  the  defendant 
in  the  judgment,  at  the  date  of  its  rendition,  might  have  appealed  to 
the  court  exercising  district  court  jurisdiction  for  Custer  county.  And 
this  is  what  the  defendant  did  do  in  giving  the  proper  notice  and 
causing  to  be  executed  the  undertaking  sued  on  in  this  action. 

3.  The  third  defense,  that  Young  and  her  attorney  falsely  repre- 
sented that  the  undertaking  these  defendants  v^ere  about  to  sign  was 
conditioned  for  the  payment  of  the  costs  only  in  case  judgment  was 
rendered  against  Young  in  the  district  court,  is  wholly  insufficient. 
The  undertaking  with  all  its  conditions  was  before  the  defendants. 
They  had  it  in  their  hands,  and  an  opportunity  to  examine  it.  If,  by 
their  own  neglect  or  carelessness,  they  failed  to  do  so,  it  is  their  own 
fault.  If  they  were  ignorant  of  the  law  on  the  subject,  that  does  not 
excuse  them.  Mere  verbal  representations  of  what  a  written  con- 
tract contains  when  the  same  is  in  the  hands  of  the  party  to  be 
bound,  if  he  signs  it,  do  not  affect  the  liability  of  such  party. 

4.  The  fourth  and  fifth  defenses,  which  relate  to  the  misconduct 
of  the  jury  in  the  district  court,  and  to  irregularities  in  the  entry  and 
rendition  of  the  judgment,  are  not  available  in  this  collateral  attack 
upon  the  judgment.  Such  misconduct  or  irregularity  did  not  render 
the  judgment  void.  It  was  only  voidable,  and  that  by  the  application 
of  the  proper  remedy.  There  was  a  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  Young,  and  a  judgment  thereon.  If  the 
verdict  was  tainted  with  fraud;  if  the  jury  had  been  corrupted  by  the 
plaintiff;  or  if  the  judgment  was  unlawfully  and  improperly  entered, 
the  remedy  of  the  defendant  was  a  motion  for  a  new  trial  in  the  dis- 
trict court,  where  those  things,  if  true,  might  have  been  made  to  ap- 
pear. From  an  order  granting  or  refusing  such  a  motion  an  appeal 
lies  to  this  court,  and  only  by  virtue  of  such  an  appeal  can  such  or 
kindred  questions  be  considered  here. 

5.  The  sixth  defense,  wherein  it  is  alleged  that  the  defendant 
Young,  at  the  time  of  the  rendition  of  the  judgment  against  her,  was 
a  married  woman,  is  not  a  good  defense  for  these  defendants.  Such 
a  judgment  is  not  void.  It  is  erroneous,  but  the  error  is  cured  if  the 
party  does  not  avail  herself  of  her  remedy,  and  at  the  proper  time. 
In  this  case  the  defendant  Young  might  have  made  a  motion  to  set 
aside  the  judgment  because  of  her  coverture,  or  she  might  have  ap- 
pealed from  the  judgment.  She  failed  to  do  either.  Having  a  stat- 
utory remedy  which  afforded  full  and  complete  relief,  which  she  neg- 
lected to  avail  herself  of  at  the  proper  time,  she  could  not  now,  in  an 
equitable  proceeding,  ask  to  have  the  judgment  set  aside,  (Vantilberg 
V.  Black,  3  Mont.  459;)  and  if  not,  the  judgment  against  her  must 
be  held  good  as  far  as  it  concerns  these  defendants.  If  the  judgment 
could  not  be  set  aside  in  a  direct  proceeding  instituted  by  the  mar- 
ried woman  for  that  purpose,  then,  evidently,  it  could  not  be  set  aside 
in  a  collateral  action  by  these  defendants.  The  judgment  is  affirmed* 
with  costs. 
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SOUTHMAYD  V.  SOUTHMAYD. 
January  Term,  1881. 

1.  Practice— ALLEGATroN  of  Variance— Section  110.  Code  of  Civil  Pboced- 

URE. 

An  objection  first  urged  in  the  supreme  court  by  a  respondent  in  relation  to 
a  variance  in  some  particulars  between  the  allegations  of  the  petition  and  the 
findings  of  the  court  below  is  not  good  unless  it  is  shown  that  the  respondent 
was  thereby  misled  to  his  prejudice.    Section  110,  Code  Civil  Froc. 

2.  Partn£R8hip^Posss86iok  OF  Land— One  Partner  Holds  for  All. 

Possession  by  one  tenant  in  common  is  possession  by  all,  and  the  relation  of 
partners  being  made  out  between  parties  holding  an  interest  In  land,  possession 
by  one  partner  is  possession  by  another  suflicient  to  protect  the  latter  from  the 
operation  of  the  statute  of  limitations  as  to  mining  claims. 

8.  Same— Mink— Facts  Tending  to  Show  the  Relation. 

The  verbal  con'cyance  of  one-third  interest  in  a  mining  claim  b jr  a  party 
who  retains  the  other  two- thirds,  the  purchaser  agreeing  to  pay  the  price  there- 
fore out  of  the  product  of  the  property;  the  working  of  all  parties  together  in 
developing  the  mine,  a  time-book  being  kept  in  which  were  entered  the  wages 
accruing  to  each  party,  and  the  paj'^ment  of  sums  of  money  by  the  purchaser 
agreeably  to  the  contract,  are  facta  sufficient  to  make  out  a  mining  partner- 
ship. 

4.  Same— Intbrkbt  in  Land— Verbal  Contract— Specific  Performance. 

The  actual  and  constructive  possession  of  a  purchaser  under  a  verbal  con- 
tract, coupled  with  the  manifest  fraud  which  the  admission  to  the  possession 
would  cause  to  him  unless  the  vendor  should  comply  with  his  agreement,  is 
such  a  part  performance  of  the  verbal  agreement  as  that  its  specific  perform- 
ance, when  the  profits  amount  to  the  sum  thereby  agreed  upon  as  the  purchase 
money,  should  be  enforced. 

Appeal  from  First  district,  Madison  county. 

James  E.  Callaway  and  Sanders  dt  CuUen,  for  appellant. 

Samuel  Word,  for  respondent. 

Galbraith,  J.  In  view  of  oar  final  conclusion  in  this  case,  the 
arguments  presented  by  counsel  require  that  we  should  consider:  (1) 
An  objection  urged  by  the  respondent  in  relation  to  a  variance  in 
some  particulars  between  the  allegations  of  the  petition  and  the  find- 
ings of  the  court.  (2)  An  objection  urged  also  by  the  respondent 
that  the  complaint  does  not  contain  an  averment  of  possession  of  the 
subject  of  the  controversy  by  the  appeUant,  and  will  not,  therefore, 
support  a  judgment.  (3)  As  to  whether  or  not  the  conclusions  of 
law  and  the  consequent  judgment  of  the  court  are  warranted  by  the 
findings  of  fact. 

The  complaint  alleges  in  substance  the  purchase  of  the  interest  in 
question  by  appellant  from  A.  G.  Hall,  and  that  respondent  became 
security  for  the  performance  of  the  terms  of  such  purchase  by  ap- 
pellant; and  the  conveyance  of  the  interest  to  respondent  by  A.  C, 
Hall,  to  indemnify  him  as  such  security,  and  to  be  held  by  him  till 
the  profits  thereof  had  paid  the  purchase  money,  and  when  so  paid 
he  was  to  convey  the  same  to  appellant.  The  answer  denies  these 
allegations,  and  alleges  a  purchase  by  respondent  for  himself  alone 
from  A.  G.  Hall;  and  also  avers  in  substance  that  the  respondent 
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nevei  did  sell  in  any  manner  the  interest  in  question  to  the  appel- 
lant, nor  is  the  appellant  in  any  manner  entitled  to  any  interest 
therein,  nor  any  part  thereof,  by  virtue  of  any  agreement  of  any  kind 
with  respondent.  Whereas  the  findings  show  a  verbal  agreement  by 
appellant  to  purchase  the  interest  in  controversy  from  respondent, 
after  a  verbal  agreement  by  respondent  to  purchase  the  same  of  A. 
C.  Hall. 

It  is  claimed  by  the  respondent  for  the  first  time,  in  this  court,  that 
in  consequence  of  this  different  state  of  facts,  as  averred  in  the  com- 
plaint, and  as  found  by  the  court,  that  there  is  such  a  variance  be- 
tween the  complaint  and  the  findings  as  that  the  appellant  cannot 
recover.  The  transcript  does  not  contain  the  testimony,  therefore  it 
does  not  show  any  objection  to  the  introduction  of  evidence  sustain- 
ing the  findings  of  the  court,  upon  the  ground  of  such  evidence  not 
being  warranted  by  the  pleadings.  Neither  is  there  anything  in  the 
transcript  from  which  the  court  can  discover  that  injustice  was  done 
the  respondent,  or  that  he  was  misled  to  his  prejudice  by  the  intro- 
duction of  such  testimony.  The  findings  of  the  court  as  above  set 
forth,  although  not  in  accordance  with  the  allegations  of  the  com- 
plaint, show,  as  a  matter  of  fact,  that  which  is  directly  denied  by  the 
answer,  viz.,  that  appellant  did  agree  verbally  to  purchase  the  inter- 
est from  respondent.  When  nothing  appears  to  show  that  the  re- 
spondent was  misled  to  his  prejudice  or  surprise  by  the  testimony 
and  findings  of  the  court,  the  denial  in  the  answer  would  lead  us 
rather  to  conclude  that  he  was  not  thus  surprised  or  misled.  Sec- 
tior  110  of  the  Code  of  Civil  Procedure  provides  that  "no  variance 
between  the  allegations  in  a  pleading  and  the. proof  is  to  be  deemed 
material  unless  it  has  actually  misled  the  adverse  party  to  his  prej- 
udice in  maintaining  his  action  or  defense  upon  the  merits*  When 
it  appears  that  a  party  has  been  so  misled,  the  court  may  order  the. 
pleadings  amended  upon  such  terms  as  may  be  juat."  Had  the  ob- 
jection been  made  upon  the  ground  of  variance  before  the  entry  of 
judgment  in  the  court  below,  this  difficulty  might  have  been  obviated 
by  amendment.  In  view  of  the  statement  of  parties  as  set  forth  in 
the  pleadings,  and  the  history  and  circumstances  of  the  case  as  shown 
by  the  transcript,  we  do  not  think  that  the  respondent  was  misled,  to 
his  prejudice,  or  surprised  by  the  introduction  of  the  testimony  or 
the  findings  of  the  court  therefrom.  In  the  same  view  we  are  also  of 
the  opinion  that  the  variance  is  not  of  sufficient  importance  to  justify 
us  in  sustaining  the  objection  when  for  the  first  time  raised  in  this 
court.     Dlkeman  v.  Norrie^  36  Cal.  94. 

It  is  also  objected  by  respondent  that  the  complaint  contained  in 
the  record  does  not  make  any  averment  of  possession  by  appellant, 
for  the  reason  that  he  dismissed  *'that  part  of  his  complaint  which 
relates  to  the  possession  of  the  property  therein  described."  The 
dismissal  is  in  the  following  language ;  "Now  come  again  the  parties, 
by  their  counsel  as  aforesaid,  whereupon  the  said  plaintiff  dismisses 
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that  part  of  his  complaint  which  relates  to  the  possession  of  the  prop- 
erty therein  described.*'  It  is  not  signed  by  the  appellant  or  his 
counsel.  It  does  not  appear  whether  it  was  a  verbal  motion  in  open 
court  and  entered  in  the  minutes,  or  in  writing,  as  alleged  in  respon- 
dent's brief.  It  is  indefinite  and  uncertain,  both  as  to  the  party  to 
whose  possession  it  refers  and  what  complaint  is  intended.  The 
trial  was  had  upon,  and  the  transcript  contains  the  second  amended 
complaint.  The  dismissal  is  immediately  followed  by  a  motion  to 
strike  out  certain  parts  of  the  second  amended  complaint,  which  are 
specified,  and  which  are  inconsistent  with  the  allegations  therein  of 
possession  by  the  appellant.  It  is  apparent  that  it  was  for  this 
cause  they  were  asked  to  be  stricken  out  by  the  pleader.  When  the 
dismissal,  therefore,  is  viewed  in  the  light  of  the  circumstances  sur- 
rounding it,  and  construed  in  connection  with  the  motion  to  strike 
oat,  which  immediately  succeeds,  it  should  not  be  considered  as  dis- 
missing that  part  of  the  second  amended  complaint  which  alleges  the 
possession  of  the  appellant.  To  further  sustain  the  correctness  of 
this  view,  we  may  remark  that  in  order  to  warrant  the  findings  testi* 
mony  must  have  been  introduced,  and  (so  far  as  appears  by  the  rec- 
ord) without  objection,  that  appellant  was  in  the  actual  possession  of 
the  interest  in  controversy,  and  in  the  constructive  possession  thereof, 
by  agent,  as  well  as  by  being  a  partner  and  tenant  in  common. 

In  relation  to  the  objection  by  respondent  that  the  complaint  does 
not  contain  an  averment  of  possession  under  the  agreement,  we  think 
that  the  complaint  makes  this  allegation  with  sufficient  clearness  and 
precision. 

The  next  subject  of  inquiry  must  then  be  as  to  whether  or  not  the 
conclusions  of  law  and  the  consequent  judgment  of  the  court  are  war- 
ranted by  the  findings  of  fact.  The  findings  are  in  substance  as  fol- 
lows: 

"That  in  March,  1870.  the  respondent,  William  H.  Hall,  and  Amos  C.  Hall 
were  tlie  owners  and  possessors,  as  tenants  in  common,  and  partners  in  the 
working  of  ttie  mining  ground,  the  one-third  interest  in  which  is  in  contro- 
versy, and  all  the  rights  and  appurtenances  thereto  belonging;  that  at  this 
time  Amos  C.  Hall  made  a  verbal  agreement  to  sell  to  respondent  his  interest 
in  said  property,  being  an  undivided  one-third,  for  $5,000,  and  then  delivered 
to  him  the  possession  thereof;  that  in  November,  1871,  the  respondent  paid 
to  A.  C.  Hall  the  above  sum,  and  received  from  him  a  deed  for  the  interest; 
that  also  in  March,  1870,  immediately  after  the  making  of  the  foregoing  ver- 
bal agreement,  the  respondent  made  a  verbal  agreement  to  sell  and  convey  to 
the  appellant  the  above  interest  upon  the  payment  by  appellant  to  respondent 
of  the  sura  of  85,000,  and  the  further  sum  of  $3,800,  with  interest  on  the 
last-named  sum  at  the  rate  of  ten  per  cent,  per  annum,  the  same  being  due 
and  owing  by  appellant  to  respondent  at  the  date  of  this  agreement;  that 
the  above  property  is  the  mining  ground  described  in  the  second  amended 
complaint;  that  respondent  was  to  execute  and  deliver  to  appellant  a  deed 
for  the  interest  as  soon  as  respondent  should  receive  from  the  profits  in  the 
mining  of  said  interest  the  above  sum  of  money,  no  time  being  fixed  for  said 
payment;  that  appellant  never  paid  to  respondent  any  money  on  account 
of  this  agreement;   that  respondent  further  agreed  to  control  and  manage 
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two-thirds  of  the  said  property  and  receive  all  the  proceeds  thereof;  that  in 
1870  and  1871  the  appellant,  respondent,  and  Wm.  H.  Hall  worked  upon  said 
property  as  equal  partners;  that  the  time-book  was  kept  by  William  H. 
Hall,  who  credited  therein  each  partner  with  the  wages  for  the  number  of 
days  in  which  he  performed  labor;  that  in  November,  1871,  the  respondent 
also  became  the  owner  and  possessor  of  the  interest  of  William  H.  Hall  in 
the  property,  the  same  being  an  undivided  one-third  thereof;  that  respond- 
ent has  received  all  the  proceeds  of  the  one-third  interest  in  controversy 
since  Marcli,  1870,  and  never  accounted  to  appellant  therefor;  that  appel- 
lant also  worked  upon  said  propeily  in  the  spring  of  1872,  and  about  a  week 
in  June,  1874,  but  has  done  no  labor  thereon  since  the  last  date,  excepting 
certain  times  when  he  was  interested  in  the  contracts  of  third  persons,  and 
obtained  the  consent  of  respondent  so  to  do;  that  appellant  was  sick  and 
absent  from  the  territory  from  September,  1878,  until  about  June  1,  1874, 
and  from  September,  187*4,  until  September,  1876;  that  appellant  demanded 
his  said  interest  in  the  property  from  respondent  in  March,  1877." 

It  is  claimed  that  these  findings  do  not  establish  a  resulting  trust 
or  other  trust  by  act  or  operation  of  law.  In  order  to  create  such  a 
trust,  payment  at  the  time  is  indispensable.  4  Kent,  Gomm.  marg. 
p.  305.  The  court  finds  that  the  appellant  never  paid  any  money  on 
account  of  his  agreement  with  respondent,  but  the  respondent  was  to 
be  paid  out  of  the  profits  of  the  interest  in  question  as  soon  as  ap- 
pellant should  receive  therefrom  sums  sufficient  to  pay  the  purchase 
money  thereof.  Neither  is  there  any  finding  from  which  can  be  dis- 
covered the  amount  of  the  profits  of  said  interest,  and,  consequently, 
how  much,  if  any,  should  be  applied  to  the  payment  of  the  purchase 
money  to  be  paid  under  the  appellant's  agreement  with  respondent, 
even  if  payment  at  the  time  was  not  essential  to  the  creation  of  a 
trust  by  implication  of  law.  But  if  there  was  such  finding,  neverthe- 
less, payment  of  the  purchase  money,  or  any  part  thereof,  subsequent 
to  the  verbal  agreement  between  the  parties,  could  not  establish  a 
resulting  trust  of  the  interest  in  question,  either  in  whole  or  in  part. 
Frederick  v.  Hass,  6  Nev.  389;  Case  v.  Codding,  38  Cal.  191. 

In  brief,  the  findings  do  not  establish  what  in  law  constitutes  the 
requisite  elements  of  a  resulting  trust.  The  findings  of  the  court, 
however,  show  that  the  appellant,  respondent,  and  William  H.  Hall 
worked  upon  the  property  in  1870  and  1871  as  equal  partners.  It  is 
also  found  that  a  time-book  was  kept  by  said  Hall,  who  credited 
therein  each  partner  for  the  number  of  days  in  which  he  worked. 
They  also  show  that  appellant  bought  into  a  partnership  already  ex- 
isting, by  purchasing  the  interest  in  question  from  respondent,  who 
belonged  to  this  partnership,  who  in  turn  had  purchased  the  same 
from  A.  C.  Hall,  who  was  also  a  member  of  the  partnership.  In 
reference  to  this  partnership  the  court  also  finds  that  its  members, 
who  were  then  the  respondent,  William  H.  Hall,  and  Amos  C.  Hall, 
'Vere  the  owners  and  possessors,  as  tenants  incommon  and  partners 
in  the  working  of  the  mining  ground  and  all  the  rights  and  appurte- 
nances thereto  belonging."  It  also  appears  from  the  findings  that  in 
November,  1871,  the  respondent  obtained  the  interest  of  William  H. 
v.6p,no.6 — 21 
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Hall  in  the  property,  which  was  an  undivided  one-third.  The  above 
facts  establish  the  existence  of  a  partnership. 

The  court  below  does  not  find  the  exact  terms  of  this  partnership, 
but  it  does  find  that  before  the  respondent  obtained  tho  interest  of 
William  H.  Hall  that  appellant,  respondent,  and  William  H.  Hall 
worked  upon  the  property  as  equal  partners,  which  is  equivalent  to  a 
statement  that  they  were  partners,  each  having  an  equal  interest  in 
the  partnership.  The  inference  must  therefore  be  that  subsequent 
to  this  period  the  respondent  had  an  interest  of  two-thirds,  and  the 
appellant  that  of  one-third,  in  the  partnership.  It  may  also  be  fairly 
inferred  that  the  object  of  the  partnership  existing  between  appellant 
and  respondent  was  the  working  of  the  property  for  mining  purposes, 
as  it  had  been  before,  and  that  they  continued  to  be  partners  in  pro- 
portion to  their  respective  interests  and  subject  to  the  other  incidents 
and  consequences  resulting  from  such  a  partnership.  '*It  .s  not  nec- 
essary that  there  should  be  an  express  stipulation  between  the  part- 
ners to  share  the  profits  and  losses,  as  that  is  an  incident  to  the  pros- 
ecution of  their  joint  business."  Duryea  v.  Burt,  28  Cal.  569,  and 
cases  there  cited. 

The  findings  show  that  the  property  upon  which  the  partnership 
was  employed  is  that  described  in  the  second  amended  complaint,  and 
it  is  therein  set  forth  as  "certain  gulch  claims  and  lacer  mines,  and 
the  flumes  thereon,  and  water-rights  and  water-ditches,  and  privileges 
thereunto  belonging;  also  the  dump-ground  therefor,  and  appurte- 
nances thereto  belonging."  It  would  appear  from  this  general  de- 
scription that  the  property  was  strictly  mining  property,  and  only 
valuable  for  mining  purposes.  We  think  that  the  foregoing  facts  in- 
dicate conclusively  that  there  existed  between  the  appellant  and  re- 
spondent what  is  termed  a  mining  partnership;  "a  species  of  part- 
nership containing  some  of  the  incidents  of  trading  partnerships  and 
some  of  the  incidents  of  tenancy  in  common."  Settemhre  y.  Putnam^ 
30  Cal.  490.  The  findings  do  not  show  that  there  was  evef  a  disso- 
lution of  this  partnership.  A  rule,  peculiar  to  mining  partnerships, 
is  that  each  owner  may  sell  and  convey  his  interest  at  any  time,  and 
such  sale  does  not,  as  in  the  case  of  ordinary  trading  partnerships, 
dissolve  the  partnership.  This  distinction  is  founded  upon  the 
grounds  both  of  expediency,  because  mining  partnerships  would  suf- 
fer great  inconveniences  from  the  application  of  the  common  rule, 
and  also  that  such  partnerships  are  not  founded  upon  the  ''delectus 
personce,''  which  is  the  case  with  ordinary  commercial  partnerships. 
The  sales  of  the  interests  as  shown  by  the  findings  did  not,  therefore, 
dissolve  the  partnership,  and  it  must  therefore  be  presumed  as  still 
continuing  to  exist.  Skillman  v.  Lachman,  23  Cal.  I'99;  Duryea  v. 
Burt,  28  Cal.  569.  As  partner,  the  appellant  was  therefore  also  ten- 
ant in  common.  It  is  well  settled  that  the  possession  of  one  tenant 
in  common  is  the  possession  of  all.  Waring  v.  Crow,  11  Cal.  367. 
Possession  and  seizin  of  one  tenant  in  common  is  the  possession  of 
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the  other.  Smith,  Beal  Prop.  *332.  The  findings  also  show  that  in 
March,  1870,  the  respondent  agreed  to  control  and  manage  two-thirds 
of  the  property  and  receive  the  proceeds  thereof.  At  this  time  Wil- 
liam H.  Hall  owned  one-third  interest  in  the  property,  and  also 
worked  with  the  parties  to  the  action  thereon.  We  must  therefore 
conclude  that  the  two-thirds  which  the  respondent  agreed  to  control 
and  manage  were  those  of  himself  and  the  interest  in  controversy. 
As  the  findings  also  show  that  respondent  did  receive  the  proceeds 
thereof,  we  mnst  likewise  infer  that  he  did  in  fact  control  and  manage 
the  above  interest.  Therefore,  as  controller  and  manager,  he  would 
have  been  in  possession  thereof  for  appellant.  As  the  findings  also 
show  that  appellant  worked  upon  said  property  in  1870  and  1871, 
and  a  time-book  was  kept  by  William  H.  Hall,  who  entered  therein 
the  wages  for  each  day  in  which  each  partner  worked,  and  that  ap- 
pellant also  worked  thereon  for  a  short  period  in  1872  and  1874,  we 
must  conclude  that  during  these  periods  he  was  in  the  actual  posses- 
sion of  the  interest  in  controversy.  The  fact  that  appellant,  when 
interested  in  the  contracts  of  third  persons,  obtained  the  consent  of 
respondent  at  certain  times  to  work  on  the  property  is  not  incon- 
sistent with  his  possession. 

The  appellant  has,  therefore,  during  the  above  periods,  been  in  the 
actual  possession  of  the  interest  in  controversy,  and,  both  by  his  agent 
and  as  tenant  in  common,  has,  ever  since  the  verbal  agreement  with 
respondent,  been  in  the  constructive  possession  thereof.  The  findings 
leave  no  doubt  but  that  he  was  thus  in  possession  under  and  by  vir- 
tue of  the  verbal  agreement.  The  statute  of  limitations  in  relation  to 
mining  claims  has,  therefore,  no  application  to  this  case.  In  view 
of  the  time  spent  and  work  done  by  the  appellant  upon  the  property, 
and  also  the  mutual  trust  and  confidence  which  is  presumed  from 
the  partnership  relation,  we  are  of  the  opinion  that  the  refusal  of  the 
respondent  to  convey  to  him  the  interest  in  controversy,  when  the 
profits  thereof  have  amounted  to  the  sum  agreed  upon,  would  work  a 
fraud  upon  appellant.  We  therefore  conclude  that  the  actual  and 
constructive  possession  of  appellant,  coupled  with  the  manifest  fraud 
which  the  admission  to  the  possession  would  cause  to  him,  unless  the 
respondent  would  comply  with  his  agreement,  is  such  a  part  perform- 
ance of  the  verbal  agreement  as  that  its  specific  performance,  when 
the  profits  amount  to  the  sum  thereby  agreed  upon,  should  be  en- 
forced. Story,  Eq.  Jur.  §§  759-761.  Whether  or  not  a  specific  per- 
formance shall  be  decreed  cannot,  of  course,  now  be  determined  un- 
til it  is  ascertained  what,  if  any,  have  been  the  profits  of  the  interest 
in  question.  The  findings,  as  we  have  seen,  show  that  the  respond- 
ent agreed  to  control  and  manage  this  interest  and  receive  the  pro. 
ceeds  thereof;  that  he  has  received  all  the  proceeds  of  the  interest 
since  March,  1870,  and  never  accounted  to  appellant  therefor;  that 
appellant  and  respondent  are  now  the  only  members  of  the  partner- 
ship; and  that  appellant  demanded  his  interest  in  1877. 
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Under  the  above  state  of  facts  the  appellant  is  entitled  to  an  order 
for  an  accounting,  as  prayed  for  in  his  amended  complaint.  Judg- 
ment is  reversed,  with  costs,  and  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


Eyan  v.  Dunphy. 

January  Term,  1882. 

Evidence— Memokandum  Books. 

The  rules  of  evidence,  authorizing  the  introduction  of  books,  do  not  contem- 
plate mere  memorandum  books  kept  to  aid  the  memor3'of  the  owner.  Wadk, 
C.  J.,  dissenting. 

Appeal  from  Third  district,  Lewis  and  Clarke  county, 

Chumasero  d  Chadivick,  for  appellant. 

E.  W.  dc  J,  K.  Toole y  for  respondent. 

Galbbaite,  J.  The  complaint  in  this  action  in  substance  alleges 
that  the  respondent,  on  the  second  of  June,  1879,  sold  and  delivered 
his  interest  in  certain  cattle  to  the  appellant,  in  consideration  of 
which  the  appellant  executed  his  note  and  mortgage  on  the  cattle  to 
respondent,  and  in  addition  thereto  agreed  to  pay  on  demand  30 
cents  a  head  upon  the  cattle,  amounting  to  the  sum  of  $323.20.  The 
answer  of  appellant  admits  the  sale,  and  avers  that  the  note  and 
mortgage  were  executed  and  paid,  but  that  the  note  and  mortgage 
were  the  only  consideration  for  the  interest  in  the  cattle,  and  denies 
that  he  promised  to  pay  any  additional  sum  whatever.  Upon  the 
trial,  which  was  to  a  jury,  a  certain  memorandum  book  and  entry 
therein  were  admitted  in  evidence.  The  entry  was  as  follows:  "To 
1,079  head  of  stock  cattle,  at  30  cents  per  head.  June  3,  1879." 
This  evidence  the  appellant  moved  to  strike  out  on  the  ground  of  in- 
competency. The  court  overruled  the  objection,  to  which  ruling  the 
appellant  excepted.  It  will  be  observed  that  the  objection  is  made 
on  the  ground  of  incompetency.  The  point  of  the  exception  is  there- 
fore particularly  stated  as  required  by  the  Code  of  Civil  Procedure. 
The  exception  is  not,  therefore,  subject  to  the  criticism  made  in  the 
argument  of  respondent,  that  the  point  of  the  exception  is  not  partic- 
ularly stated. 

The  next  and  only  question  presented  for  our  consideration  is 
whether  or  not  the  above  entry  was  properly  admitted  in  evidence. 
Before  the  memorandum  book  and  entry  were  admitted,  the  respond- 
ent testified  particularly  and  positively  as  to  the  terms  of  the  con- 
tract, without  reference  to  the  book  for  any  purpose.  He  then  stated 
that  at  the  time  of  the  agreement,  on  the  third  of  June,  he  made  an 
entry  in  a  memorandum  book  of  the  transaction.  "On  the  third  of 
June,  1879,  I  demanded  the  cash  payment  that  was  to  be  paid  as  a 
bonus.  Defendant  said,  'You  need  not  be  in  such  a  hurry  about  it.* 
I  then  took  out  my  book  and  said  to  him,  '  Shall  I  make  an  entry  of 
it?*     He  said,  *Yes,  make  a  minute  of  it;'  and  I  then  did  so,  and 
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tbiB  is  the  entry  so  made/  TII0  memorandum  book  and  entry  therein 
was  then  given  in  evidence.  The  defendant  testified  "that  be  bought 
the  cattle  on  the  third  of  June,  but  that  he  did  not  agree  at  any  time 
to  pay  plaintiff  thirty  cents  per  head  additional  to  the  note  and  mort- 
gage ;  that  prior  to  the  final  agreement  there  was  talk  about  his 
paying  plamtiff  thirty  cents  per  head,  but  no  agreement  was  made; 
and  tbat^  when  the  agreement  was  finally  consummated,  nothing 
whatever  was  said  about  an  addition  of  thirty  cents  per  head;  and 
that  the  whole  sum  he  did  agree  to  pay  was  included  in  the  note  and 
mortgage." 

It  will  be  observed  that  no  foundation  was  laid  for  the  introduction 
of  the  book  by  any  preliminary  proof  that  it  was  the  respondent's 
book  of  original  entries.  It  does  not  appear  that  the  book  was  sub- 
mitted to  the  inspection  of  the  court.  It  was  not  shown  that  it  was 
a  book  in  which  the  respondent  kept  an  account  of  bis  ordinary  busi- 
ness transactions,  or  a  course  of  dealing  with  the  respondent  or  other 
persons.  A  single  sale  or  transaction  entered  in  the  book  would  not 
constitute  it  a  book  of  original  entries.  Neither  was  there  proof  that 
the  respondent  kept  true  and  honest  accounts.  To  entitle  the  entry 
in  the  book  to  be  read  to  the  jury,  the  above  matters  of  preliminary 
proof  were  essential.  Abb.  Tr.  Ev.  322  et  seq.,  notes,  and  cases 
cited;  1  Greenl.  Ev.  (13th  Ed.)  note  2  to  §  118.  The  rules  of  evi- 
dence authorizing  the  introduction  of  books  contemplate  books  of  ac- 
count, shop-books,  and  books  showing  a  regular  course  of  dealing 
with  other  persons.  But  the  book  in  question  was  simply  a  memo- 
randum book,  and,  as  its  name  imports,  was  intended,  not  for  the 
purpose  of  entering  charges  and  keeping  accounts,  but  for  making 
memoranda,  to  aid  the  memory  of  the  owner.  The  witness  did  not 
require,  as  is  evident  from  his  testimony,  the  aid  of  the  book  to  re- 
fresh his  memory;  and  it  is  one  of  the  requisites  to  authorize  the  ad- 
mission of  such  books  that  it  should  appear  that  no  better  evidence 
was  attainable.     1  Greenl.  Ev.  (13th  Ed.)  §  117. 

It  is  true  that  one  of  the  grounds  upon  which  such  testimony  is 
admissible,  as  is  claimed  in  this  case,  is  that  the  entry,  being  con- 
temporaneous with  the  fact,  is  part  of  the  res  gcstce.  But  this  is  only 
one  of  the  reasons  for  the  introduction  of  such  books.  All  the  other 
requisites  are  essential  as  preliminary  to  its  introduction.  In  this  case 
only  this  single  requisite  is  claimed  to  appear,  and  it  is  not  of  itself 
sufficient  to  authorize  the  admission  of  the  entry.  But  it  is  by  no 
means  evident  from  the  testimony  that  the  entry  was  ever  a  part  of 
the  res  gestce.  The  appellant  testifies  that  there  was  no  such  agree- 
ment, and  therefore  that  no  such  entry  was  authorized  by  him. 
Whether  or  not,  then,  it  was  a  part  of  the  res  gestce,  is  a  matter  of 
doubt.  The  necessity  which  formerly  seemed  to  require  the  admis- 
sion of  shop  and  account  books  does  not  now  exist  in  so  great  a  de- 
gree in  relation  to  minute  and  bare  transactions,  as  when  the  party 
was  prohibited  from  testifying.     He  may  now  be  a  witness  for  him- 
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self,  and  refresh  his  memory  from  his  books.  It  would  seem,  there- 
fore, that  the  former  rule  in  relation  to  book  entries  should  not  be  re- 
laxed. To  allow  such  an  entry  to  be  given  in  evidence,  under  the 
circumstances  of  this  case,  would  afford  an  opportunity  for  imposture 
and  fraud,  which  the  policy  of  the  law  forbids  us  to  encourage.  Such 
a  precedent  would,  we  think,  be  neither  safe  nor  salutary.  The  court, 
therefore,  erred  in  the  admission  of  the  evidence,  and  the  error  was 
prejudicial  to  the  appellant.  The  judgment  is  re  versed,  and  the  cause 
remanded  for  a  new  trial. 

Wade,  G.  J.,  dissenting.  I  think  a  memorandum  made  by  one 
party  in  the  presence  of  the  other,  with  his  knowledge  and  consent, 
stating  a  transaction  that  has  just  taken  place  between  the  parties  in 
their  presence,  forms  part  of  the  transaction  itself,  and  is  competent 
evidence;  and  the  fact  that  the  other  party  denies  the  transaction 
and  the  making  of  the  memorandum  does  not  affect  the  competency 
of  the  evidence,  but  the  credibility  of  the  witnesses. 


Stobt  v.  Maglay  and  others. 

January  Term,  1882. 

EvmsNOB— WiTNBSs  Dbawdio  Map. 

A  witness  may  draw  a  map  or  plat  to  illustrate  his  testimony,  but  before  do- 
ing so  it  ought  to  appear  that  he  has  some  knowledge  of  what  he  is  doing. 

On  rehearing.     See  8.  G.  8  Mont.  480. 

Sanders  dt  CulUn,  for  appellants. 

E.  W.  dt  e7.  K.  TooUf  for  respondent. 

Wadb,  G.  J.  This  cause  was  heard  at  the  August  term,  1880,  and 
is  reported  in  3  Mont.  480.  We  see  no  reason  for  disturbing  the  de- 
cision then  rendered. 

A  witness  may  draw  a  map  or  plat  to  illustrate  his  testimony,  but 
before  doing  so  it  ought  to  appear  that  he  has  some  knowledge  of 
what  he  is  doing.  A  total  stranger  to  a  mine,  a  house,  or  tract  of 
ground  would  not  be  permitted  to  draw  a  plat  of  the  same  from  mere 
hearsay,  and  exhibit  the  same  to  a  jury  to  explain  or  illustrate  his 
testimony.  And  all  that  the  former  decision  decides  in  this  regard 
is  that  a  witness  who  attempts  to  draw  a  map  of  a  country  three  or 
four  hundred  miles  square,  in  order  to  show  what  it  is  worth  to  trans- 
port a  certain  number  of  pounds  of  merchandise  through  such  coun- 
try, and  the  reasonable  and  probable  cost  thereof,  should  at  least 
have  some  knowledge  of  such  country,  and  some  means  of  knowing 
the  probable  cost  of  such  transportation.  There  is  no  question  but 
the  judgment  is  too  large  by  about  $1,300,  and  we  think  the  cause 
ought  to  be  retried.  Judgment  of  reversal  affirmed,  and  cause  re- 
manded for  a  new  trial.     Former  judgment  affirmed. 
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aUPREMB  COURT  OF  NEW  MEXICO. 

(3  N.  M.  [GIM.]  296)  ^ 

Waldbz  V.  Archuleta. 
Filed  January  13, 1885. 

1.  PRACmCE— A.PPEA'RANCB  OF  PARTIES  IN  PERSON — EKOWTXDGB   PRESUMED. 

When,  in  the  trial  of  an  action  at  law,  the  parties  appear  in  person,  and 
undertake  its  management,  each  for  himself,  without  the  aid  of  counsel,  the 
law  presumes  them  to  have  full  knowledge  of  the  situation  of  their  case. 

2.  Bake— PiJBA— Issue. 

Where  a  cause  is  tried  in  a  lower  court  without  any  plea  having  been  filed 
or  issue  joined,  as  required  by  law,  and  no  objection  or  exception  is  made 
thereto,  the  verdict  of  the  jury  will  not  be  disturbed,  and  the  judgment  will  be 
sustained. 

3.  Same— AppbaI/— AfisiGNBfENT  of  Error— Recori>. 

When,  upon  an  appeal  from  the  judgment  of  the  trial  court,  ft  Is  assigned 
a^  error  that  no  issue  was  joined  by  the  parties,  and  the  record,  on  its  face,  af- 
firmatively shows  that  issue  was  joined,  the  record  imports  absolute  verity,  and 
the  error  complained  of  cannot  be  sustained. 

Error  to  First  judicial  district  court,  Bio  Arriba  coonty. 

Catron  d  Thornton^  lor  plaintiflF  in  error. 

John  H.  Knaebely  for  defendant  in  error. 

Wilson,  J.  This  was  a  suit  in  replevin  for  a  borse.  When  the 
case  came  on  for  trial  in  the  court  below,  the  parties  appeared  in 
person  and  undertook  the  management  of  the  trial,  each  for  himself, 
without  the  aid  of  counsel.  Whatever  these  parties  knew  or  did  not 
know  of  the  technical  state  of  the  pleadings,  the  law  presumes  them 
to  have  full  knowledge  of  the  situation  of  their  case.  The  trial  re- 
sulted in  a  verdict  for  the  defendant,  upon  which  verdict  the  court 
entered  a  judgment.  The  plaintiff  obtained  a  writ  of  error,  and  as- 
signed as  error  as  follows:  ''Now  comes  the  said  plaintiff  and  says 
that  there  is  manifest  error  in  the  record  and  proceedings  of  this 
cause,  in  this :  that  said  cause  was  tried  in  the  court  below  without 
any  plea  having  been  filed  or  issue  joined  as  required  by  law." 

The  counsel  for  plaintiff  has  cited  a  large  number  of  authorities 
demonstrating  the  necessity  of  technical  pleading,  and  that  a  cause 
cannot  be  properly  tried  before  a  jury  until  after  issue  joined.  The 
court  recognize  to  the  fullest  extent  these  authorities,  and  will  and 
always  have  enforced  compliance  to  their  most  technical  require- 
ments, provided  their  enforcement  be  asked  at  the  proper  time.  The 
complaint  is  that  the  cause  was  tried  before  issue  was  joined.  It  is 
proper  to  remark  that  it  is  not  complained  that  injustice  resulted  as 
a  consequence  of  the  mistrial. 

A  case  similar  in  principle  is  reported  in  50  Ind.  530,  {Casad  v. 
Holdridge.)  In  that  case  the  defendant  pleaded  specially  such  a  plea 
as  would  entitle  him  to  a  judgment  in  his  (the  defendant's)  favor, 
and  the  record  standing  thus,  the  case  was  tried  and  judgment  was 
rendered  for  the  plaintiff.     The  defendant  appealed,  and  assigned  as 
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error  that  his  plea  had  not  been  answered.  The  supreme  court  of 
Indiana  refused  to  sustain  the  error  assigned,  and  say  "that  going  to 
trial  without  answer,  it  will  be  deemed  to  have  been  controverted  as 
if  a  denial  had  been  filed;''  and  cites  a  large  number  of  authorities  as 
sustaining  this  ruling.  In  another  case  in  the  same  state  it  was  held 
that  by  going  to  trial  the  defendant  waived  the  reply,  and  thereby  con- 
sented to  treat  the  answer  as  though  denied.  A  similar  case  is  re- 
ported in  11  Ohio,  692,  (Hallam  v.  Jacks,)  On  an  appeal  from  a  justice 
of  the  peace  the  parties  went  to  trial  before  a  jury  without  any  plead- 
ings. The  supreme  court  refused  to  disturb  the  verdict,  and  sustained 
the  judgment. 

In  Pennsylvania,  in  a  case  heard  and  determined  in  the  supreme 
court,  the  error  assigned  was  that  the  defendant  was  forced  to  trial 
when  the  case  was  not  at  issue.  The  court  say:  **The  exception  is 
without  foundation,  for  it  does  not  appear  that  the  defendant  objected* 
to  going  to  trial  without  a  formal  joinder  of  issue.  As  he  took  the 
chance  of  a  verdict  then,  he  shall  not  object  now.**  CleineyitY.  Hay* 
deriy  4  Pa.  St.  139.  In  another  case  in  Pennsylvania,  decided  as  early 
as  1827,  the  case  had  been  tried  in  the  court  below  without  issue  hav- 
ing been  joined.  The  error  assigned  was  that  there  had  been  no  repli- 
cation filed  before  the  trial  in  the  court  below.  The  supreme  court,  in 
dismissing  the  case,  say :  ''We  will  not  permit  an  exception  like  this 
to  be  argued.  We  have  repeatedly  declared  that  we  will  not  listen  to 
objections  such  as  this.  Even  though  there  should  have  been  no  is- 
sue at  all,  it  would  be  a  scandal  to  the  administration  of  justice  if  we 
were  longer  to  hear  objections  after  a  trial  on  the  merits."  Thomp* 
son  V.  Cross,  16  Serg.  &  R.  349. 

At  the  time  these  decisions  were  rendered  in  Pennsylvania,  the 
same  system  of  pleading  existed  there  as  is  practiced  in  this  territory 
now.  The  record  itself  contradicts  the  assignment  of  error,  viz.: 
''Now  come  the  said  parties,  plaintiff  and  defendant,  in  their  own 
proper  persons,  and  issue  being  joined  between  them,"  etc.  The  rec-< 
ord,  therefore,  on  its  face  affirmatively  shows  that  issue  was  joined 
by  the  parties  before  the  jury  were  sworn  to  try  the  case.  A  record 
imports  as  absolute  verity  now  as  it  did  in  the  days  of  Blackstone. 
In  the  light  of  authorities  cited,  and  under  the  state  of  the  record,  it 
is  evident  that  the  error  complained  of  cannot  be  sustained.  The 
judgment  of  the  court  below  is  affirmed. 

AxTELL,  C.  J.,  concurs. 
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HORNEB   V.  HaRYEV. 
Filed  January  13, 1885. 

Inkkeepers— GuRSTS— Low  OF  GooDa— Dahagbs. 

An  employe  of  a  railroad  company,  makini;  his  regular  trips  and  stopping 
over  at  eacii  end  of  liis  route  at  tlie  hotel,  where  he  rents  a  room  by  the  month, 
is  not  a  guest,  in  the  legal  sense,  which  iizen  the  liability  of  the  innkeeper  as 
an  insurer  of  his  property,  and  cannot  maintain  an  action  for  damages  against 
the  innkeeper  for  the  loss  or  injury  to  the  same. 

Assumpsit.  Appeal  from  the  Third  judicial  district  court,  Grant 
county. 

Mu/rat  Masterson,  for  plaintiff  and  appellee. 

Conway  db  Posey,  for  defendant  and  appellant. 

AxTELL,  C.  J.  The  facts  in  this  case  are  substantially  as  follows : 
Harvey  was  a  hotel-keeper  at  Doming,  the  terminus  of  the  Atchison, 
Topeka  &  Santa  Fe  Bailroad.  Horner  was  employed  as  conductor 
on  said  railroad,  and  Deming  was  at  one  end  of  his  route.  He  and 
some  other  conductors  rented  a  room  in  Harvey's  hotel  at  a  specified 
rate  per  month,  and,  when  at  Deming,  used  this  room  both  as  a  sleep- 
ing-room and  as  a  place  where  they  could  make  up  their  accounts, 
and  also  as  a  place  where  tbey  could  receive  their  friends,  and  for 
social  amusements.  When  the  train  was  in,  and  his  duties  for  the 
trip  were  over,  he  came  to  this  room  at  his  pleasure.  The  key  was 
always  left  in  the  door.  He  did  not  register  at  the  office  of  the  hotel, 
nor  did  he  inform  any  one  of  his  arrival.  He  took  his  meals  wher- 
ever he  pleased, — sometimes  at  the  hotel  restaurant,  where  he  had 
specified  rates,  and  sometimes  in  the  town.  This  method  of  living 
at  this  hotel  had  continued  for  about  four  months,  when  he  came  one 
morning,  bringing  with  him  a  satchel  containing  over  $700  in  gold 
coin.  He  went  directly  to  his  room.  He  was  asked,  "How  did  you 
get  in?"  ''I  went  to  the  door,  rapped  on  it,  and  waked  up  the  con- 
ductor who  was  sleeping  in  there.  There  was  always  a  conductor 
there,  in  the  absence  of  others.  After  he  made  his  run,  he  would 
use  the  room,  and  when  the  next  conductor  came  down  he  would  oc- 
cupy the  room  in  his  place."  He  took  his  satchel,  with  the  coin  in  it, 
into  this  room,  and  that  night  his  satchel  was  opened  and  the  coin 
stolen.  No  one  connected  with  the  hotel  was  informed  by  him  that 
he  had  this  money  till  after  it  was  lost. 

There  was  evidence  and  argument  as  to  gross  carelessness  upon 
the  part  of  plaintiff,  but,  in  the  view  we  take  of  this  case,  it  is  not 
necessary  to  refer  to  this.  The  primary  question  in  the  case  is, 
was  the  relation  between  the  parties  that  of  innkeeper  and  guest? 
If  we  decide  this  question  in  the  negative,  it  will  not  be  necessary 
for  us  to  go  further.  The  answer  to  this  question,  after  certain  facts 
found  and  admitted,  is  a  question  of  law,  to  be  decided  by  the  court. 
The  liability  of  innkeepers  is  strict,  and  justly  so;  but  it  is  a  liability 
limited  to  their  relation  to  travelers  or  wayfaring  men.  The  law  of 
civilized  countries  benignantly  protects  men  away  from  home,  and 
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from  those  resources  with  which  the  denizen  or  citizen. can  guard 
himself  from  wrong,  and  protect  his  property  from  loss  or  injury. 
When  the  traveler  comes  to  an  inn  and  is  accepted,  he  instantly  be- 
comes a  guest ;  the  innkeeper,  when  he  accepts  him  and  hia  goods, 
becomes  his  insurer,  and  the  innkeeper  must  answer  in  damages  for 
the  loss  or  injury  of  all  goods,  money,  and  baggage  of  his  guest, 
brought  within  his  inn  and  delivered  into  his  charge  and  custody,  ac- 
cording to  the  usage  of  travelers  and  innkeepers;  but  he  must  be  a 
guest,  and  before  he  can  be  a  guest  he  must  be  a  traveler.  When  he 
ceases  to  be  a  traveler,  or  a  transient  or  wayfaring  man,  and  takes  up 
a  permanent  abode  even  in  an  inn,  he  ceases  to  be  an  object  of  the 
law's  especial  solicitude,  and  he  is  no  longer  a  guest,  but  a  boarder;  no 
longer  a  traveler,  but  a  citizen. 

In  considering  the  liabilities  of  innkeeperB  in  this  connection,  the 
words  "traveler"  and  "guest"  are  always  used  correlatively.  At  com- 
mon law  the  innkeeper  was  compelled  to  furnish  lodging  and  enter* 
tainment  for  travelers  and  passengers,  and  he  was  bound  to  protect 
the  property  they  brought  with  them,  when  delivered  into  his  care,  and 
was  liable  if  it  was  lost  or  injured.  The  length  of  time  a  man  is  at 
an  inn  makes  no  difference,  so  he  retains  his  character  as  a  traveler. 
Officers  of  the  army  and  navy,  and  sailors  and  soldiers,  are  to  be  con- 
sidered, prima  facie,  travelers  and  wayfarers;  and  it  was  upon  this 
distinction  that  the  case  of  Hancock  v.  Rand,  94  N.  Y.  1,  was  de- 
cided ;  but  are  the  employes  of  railroads  engaged  in  running  trains 
to  be  so  considered  ?  An  engineer  or  conductor,  who  follows  his  em- 
ployment, and  runs  his  regular  trips,  stopping  over  at  each  end  of  his 
route,  either  at  his  own  house  or  at  a  hotel,  is  neither  a  traveler,  a 
wayfaring  man,  nor  a  transient  person.  He  is  a  citizen  of  the  com- 
munity at  both  ends  of  his  route.  The  fact  that  he  works  upon  a 
train  which  runs  SO  miles  an  hour  does  not  make  him  a  traveler  any 
more  than  if  he  worked  in  the  company's  shops.  If  he  goes  to  a  hotel 
and  rents  a  room  by  the  month,  he  is  no  more  a  guest,  in  the  legal 
sense  which  fixes  the  liabilities  of  innkeepers,  than  if  he  were  a  me- 
cbainic  in  the  shops,  or  a  permanent  citizen  of  the  place.  If  Horner 
was  not  a  traveler,  he  could  not  be  a  guest;  and  if  he  was  not  a  guest, 
he  could  not  maintain  this  action.  On  the  evidence  in  this  case,  there 
was  nothing  for  a  jury  to  consider.  It  is  a  conclusion  of  law,^,from 
the  facts  disclosed  by  his  own  evidence,  that  Homer  was  not  a  guest, 
and  the  court  should  have  directed  a  verdict  for  defendant. 

The  judgment  of  this  court  is  that  the  judgment  of  the  district  court 
be  reversed,  and  the  action  dismissed;  and  that  defendant  recover  his 
costs,  both  in  the  district  and  supreme  courts  to  be  taxed;  and  that 
he  have  execution  for  the  same. 

Wilson,  J.,  concurs* 


Digitized  by 


Google 


N.  H.]  CXIAVES   V.  CURVES.  88i 

(S  N.  M.  [Gild.]  Md) 

Chavbs  r.  Chaybs. 

Filed  January  13,  1885. 

Sst-Off~6peoial  Plba— Statutb  of  Limitatiohs— Subseqtjbwt  Pbomibb. 

Where  an  action  is  brougiit  upon  a  promissory  not  e,  and  the  defendant,  besides 
pleading  the  general  issue,  flies  a  special  plea  of  set-oil,  to  which  the  plaintiff 
replies  that  the  matters  of  set-off  were  barred  by  the  statute  of  limitations, 
and  the  defendant,  od  the  trial,  introduced  evidence  of  subsequent  promises, 
which,  he  claimed,  took  them  out  of  the  statute,  an  instruction  by  the  court  to 
the  Jury  that  defendant  had  failed  to  sustnln  his  plea  of  set-off,  and  that  they 
must  flnd  a  verdict  for  the  plaintiff,  was  erroTt  for  which  the  defendant  was 
entitled  to  a  new  trial. 

Appeal  from  the  Second  jadioial  district  court,  Bernalillo  conntj. 

FUk  d  Warren,  8.  M.  Barnes^  and «/.  F.  Chaves,  for  appellant. 

W.  B.  ChUders,  for  appellee. 

AxTELL,  C  J«  Plaintiff  brought  suit  on  a  promissory  note.  De- 
fendant pleaded  non^asaumpHt  and  set-ol!.  Plaintiff  joined  issue  as  to 
the  plea  of  non^assvmpsit,  and  filed  replications  to  the  matters  of  set- 
off that  said  supposed  counts  of  set-off  did  not  accrue  within  either 
six  or  ten  years.  Defendant  introduced  proof  of  subsequent  prom* 
isesy  which  he  claimed  took  it  out  of  the  statute,  after  the  evidence 
had  all  gone  to  the  jury.  The  court,  upon  the  request  of  the  plain* 
tiff,  instructed  the  jury  that  defendant  had  failed  to  sustain  his  plea 
of  set-off,  and  directed  a  verdict  for  plaintiff.  Defendant  appealed. 
We  will  consider  only  thP  second  assignment  of  error,  which  is  that 
the  court  erred  in  instructing  the  jury  to  find  for  the  plaintiff.  The 
right  of  trial  by  jury,  in  actions  of  common  law,  where  the  amount 
in  controversy  exceeds  $20,  has  been  secured  to  the  citizen  by  the 
constitution  of  the  United  States.  The  province  of  the  jury,  how- 
ever, is  simply  to  find  the  facts.  It  is  for  the  court  to  deternane  the 
legal  effect  of  the  facts  when  found.  When  it  is  desirable  to  take  the 
opinion  of  the  court  as  to  whether  the  facts  proved  constitute  a  legal 
cause  of  action,  the  earlier  practice  was  to  demur  to  the  evidence.  In 
this  practice,  the  party  demurring  admits  the  truth  of  all  the  facts 
which  his  opponent  claims  to  have  been  proved,  and  everything  which 
the  jury. could  reasonably  infer  from  the  evidence  is  to  be  considered 
as  admitted,  and  the  judgment  of  the  court  is  then  taken  as  to 
whether  these  facts  constitute  a  cause  of  action. 

In  Pleasants  v.  Fant,  22  Wall.  121,  Mr.  Justice  Milleb  says: 

''In  the  case  of  Parks  v.  Ross  [11  How.  362j  this  court  held  that  the  prac 
tice  of  granting  an  instruction  to  find  a  verdict  had  superseded  tiie  anL-it^nt 
practice  of  demurrer  to  evidence,  and  should  be  tested  by  the  sume  rules- 
It  will  not  be  contended  that  the  modern  practice  at  all  enlarges  the  powera^ 
of  the  court,  or  in  any  way  abridges  the  right  of  trial  by  jury.  It  is  and 
must  always  be  true  that  the  jury  finds  the  facts  and  the  court  decides  the 
law." 

In  the  case  of  Pleasants  v.  Fant  the  contention  was  as  to  what 
facts  would  establish  a  partnership.  Here  was  a  legal  conclusion 
which  the  court  was  nronerlv  called  upon  to  decide.    In  a  case  de» 
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cided  in  our  own  supreme  court  recently,  the  question  was  whether 
the  facts  proved  constituted  such  negligence  as  would  render  a  party 
liable;  and  the  supreme  court  sustained  the  judge  at  nisi  priua,  who 
took  the  case  from  the  jury,  and  decided  that  the  facts  proved  did  not 
constitute  culpable  negligence.  While  it  is  important  to  confine  the 
jury  to  their  proper  sphere,  it  is  equally  important  that  the  court 
should  not  trench  upon  that  sphere;  and  it  will  be  found,  on  careful 
examination  of  the  reported  cases,  that  judges  have  only  taken  upon 
themselves  to  decide  upon  the  legal  efFect  of  evidence,  not  upon  the 
credibility  of  witnesses.  In  Parks  v.  Ross  the  question  was  whether 
an  agent,  who  contracts  in  the  name  of  his  principal,  is  liable  to  a 
suit  on  such  contract,  and  the  court  instructed  the  jury  to  find  for  the 
defendant,  even  though  they  believed  the  plaintiff's  evidence  to  be 
true;  that  is,  the  court  drew  a  legal  conclusion  from  the  facts  found 
by  the  jury,  or  that  might  properly  be  found  by  them  in  this  case. 
Mr.  Justice  Greer  says :  "A  demurrer  to  evidence  admits,  not  only 
the  facts  stated  therein,  but  also  every  conclusion  which  a  jury  might 
fairly  or  reasonably  infer  therefrom."  Mr.  Justice  Thompson,  in  U.  S. 
Bank  v.  Smith,  11  Wheat.  179,  says :  ''Everything  which  a  jury  could 
reasonably  infer  from  the  evidence  demurred  to  is  to  be  considered  as 
admitted.  The  court  is  in  no  case  to  determine  upon  the  credibility 
of  witnesses.  The  evidence  must  be  permitted  to  go  to  the  jury  with- 
out comment  upon  its  weight,  and  as  if  it  was  entirely  true."  In  the 
light  of  these  general  principles,  can  it  be  said  that  there  was  not  evi- 
dence in  this  case  which  might  have  justified  the  jury  in  finding  that 
the  defendant's  set-off,  or  some  portion  of  it,  was  trueV  Might  not 
different  minds  honestly  have  drawn  different  conclusions  from  the 
testimony  ?  If  the  statute  of  James  I.  was  in  force,  was  there  not 
evidence  which,  if  admitted  to  be  true,  proved  a  subsequent  promise, 
and  thus  took  the  case  out  of  the  statute?  The  following  memoranda 
from  the  record  of  testimony  is  very  pointed : 

**Question,  How  long  has  it  been  since  he  wanted  to  pay  it  to  you,  if  you 
know?  Answer,  He  w«inted  to  pay  it  to  me  in  goods  all  the  time.  He  al- 
ways wanted  to  pay  it  to  me,  and  promised  to  pay  it.  When  he  sued  me  for 
the  note  I  claimed  from  him  what  he  owed  me.  I  showed  him  his^iccount. 
All  he  said  was  that  he  Wiis  ready  to  pay  me.  Q,  What  did  he  say  about 
that  item  of  SI.200?  A,  That  he  would  pay  it  to  me.  Q,  Wlien  Wiis  that? 
A.  I  don't  remember  the  date.  I  have  been  there  very  often  since  suit  was 
commenced,  (April  24,  1882,)  so  as  to  do  away  with  the  suit.  Q.  In  the  con- 
versation, what  did  he  say  in  reference  to  your  account,  as  to  whether  he  owed 
you  or  not?  A.  He  said  that  he  owed  it  to  me.  He  never  denied  it,  but  al- 
ways told  me  that  he  owed  it  to  me." 

There  is  much  more  evidence  to  the  same  point  by  the  same  wit- 
ness, the  defendant,  and  however  incredible  it  may  have  seemed  to 
the  court,  to  sustain  this  instruction  it  must  be  taken  to  be  strictly 
and  literally  true.  In  Manchester  v.  Ericksson,  105  U.  S.  349,  Mr. 
Justice  Miller  says :  "It  is  error  to  withdraw  from  the  jury  the  deter- 
mination of  a  disputed  fact  in  issue.    Where  there  is  a  substantial  con- 
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flict  of  testimony,  it  is  for  the  jury,  and  not  the  court,  to  decide."  In 
this  case  the  conflict  of  testimony  is  very  substantial  indeed,  and  the 
facts  can  only  be  ascertained  by  a  jury.  The  judgment  in  favor  of 
the  plaintiff  must  be  sot  aside,  and  a  new  trial  had;  and  it  is  so  or- 
dered. 

Wilson,  J.,  concurs. 

(3  N.  M.  [Qlld.]  3U) 

United  States  v.  Bowman. 
Filed  January  14,  1885. 

L  Robbery  ov  United  States  Mail—Section  5472,  Rev.  St.  U.  S. 

When  in  tlie  trial  of  an  indictment  the  evidence  proves  that  tlie  accused  took 
by  force,  from  the  possession  of  the  postmaster,  a  package  directed  tr^inother 
person,  which  was  a  part  of  the  United  States  mail,  although  such  package 
was  not  In  the  post-office,  and  had  been  removed  to  some  other  place,  and  al- 
though the  postmaster  may  have  intended  to  appropriate  tlie  same  for  a  pri- 
vate debt  due  to  himself,  the  accused  is  guilty  of  robbing  the  mail,  within  the 
m -aningof  section  5472  of  the  Revised  Statutes  of  the  United  States. 

2.  S\ME—ruNisiiMENT— Province  of  Couht— United  States  Law — Tevrito- 
KiAL  Statute. 

Where  a  person  is  found  guilty  of  robbing  the  nyail,  it  is  the  province  of  the 
court,  under  the  law  of  the  United  States,  to  assess  his  punishment.  The  slat* 
ute  of  the  territorial  legislature  has  no  application  to  this  class  of  cases. 

Appeal  from  the  Second  judicial  district  coart. 

O.  \V.  Prichardy  D.  S.  Atty.,  for  appellees. 

Bernard  liodcy^  for  appellant. 

AxTELL,  C.  J.  The  defendant  was  indicted,  under  section  5473  of 
the  United  States  Bevised  Statutes,  for  robbing  the  mails.  He  was 
tried,  convicted,  and  sentenced  to  seven  years  in  the  penitentiary. 
His  counsel  has  made  a  very  elaborate  and  painstaking  defense  for 
his  client  before  this  court,  and  has  argued  with  force  and  ingenuity 
a  number  of  points  to  sustain  his  allegation  that  there  were  suffi- 
cient errors  committed  at  tln^  trial  to  entitle  him  to  a  reversal.  There 
were  two  assignments  of  error  which  especially  interested  this  court : 
one  was  that  evidence  was  excluded  which  tended  to  show  that  the 
articles  taken  from  possession  of  the  postmaster  were  not  in  the  post- 
office  nor  in  the  possession  of  the  United  States  at  the  time  they  were 
taken;  the  other,  that  the  court  ought  to  have  permitted  the  jury  to 
assess  the  punishment.     These  are  the  only  points  we  shall  consider. 

The  facts  in  this  case  are  substantially  that  defendant  came  into 
the  post-office  and  inquired  for  a  package,  and  was  informed  that  there 
was  none  for  him;  that  he  then  inquired  for  a  package  for  James 
Smith,  and  was  informed  that  there  was  a  package  for  said  Smith. 
He  was,  at  his  request,  shown  this  package,  and  saw  by  marks  upon 
it  where  it  was  from.  He  then  claimed  this  package,  and  endeav- 
ored to  satisfy  the  postmaster  that  this  package  was  intended  for  him ; 
but  the  postmaster  still  refused  to  deliver  it  to  him,  saying  that  he 
knew  James  Smith,  and  could  only  delivor  it  to  him,  or  to  his  order. 
Bowman  then  went  away  from  the  post-office,  and  in  his  absence  the 
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postmaster  opened  the  package,  and  found  that  it  contained  what  he 
believed  to  be  barglars*  tools,  and  what  he  believed  to  be  improper 
matter  to  be  carried  in  the  United  States  mails.  He  took  the  arti- 
cles— a  buUs'-eye  lantern  and  a  pair  of  nippers — from  the  package, 
and  put  the  lamp  upon  a  shelf  in  his  store  and  the  nippers  in  a 
drawer.  Defendant  soon  after  returned,  made  a  demand  for  the 
goods,  was  again  refused,  when  he  suddenly  forced  the  postmaster  at 
the  point  of  a  pistol  to  give  him  the  lamp  and  nippers,  and  he  carried 
said  articles  away.  For  the  information  of  the  police,  it  may  be  well 
enough  to  state  at  this  point  that  these  articles  were  obtained  from 
the  firm  of  Montgomery,  Ward  &  Co.,  of  Chicago,  Illinois. 

Section  5472,  under  which  this  prosecution  is  had,  reads  as  fol- 
lows: 

"Sec.  5472.  Any  person  who  shall  rob  any  carrier,  agent,  or  other  person 
intrusted  with  the  mail,  of  such  mail,  or  any  part  thereof,  shall  be  punishable 
by  imprisonment  at  hard  labor  for  not  less  than  five  years  and  not  more  than 
ten  years;  and,  if  convicted  a  second  time  of  a  like  offense,  or  if,  in  effecting 
such  robbery  the  first  time,  the  robber  shall  wound  the  person  having  the 
custody  of  the  mail,  or  put  his  life  in  jeopardy  by  the  use  of  dangerous  weapons, 
such  offender  shcill  be  punishable  by  imprisoumeut  at  hard  labor  for  the  term 
of  his  natural  life." 

The  court  instructed  the  jury  as  to  degree  of  punishment  or  grade 
of  offense  as  follows : 

"Your  duties,  gentlemen,  will  be,  first,  under  certaifi  previous  instructions, 
to  determine  whether  the  prisoner  is  guilty  or  not  guilty  of  any  offense.  If 
he  is  guilty  of  an  offense,  whether  that  offense  is  the  simple  offense  of  rob- 
bing a  person  of  the  mail,  or  of  some  part  of  it,  or  if  he  is  guilty  of  robbing 
the  person  having  charge  of  the  mail,  or  of  some  portion  of  it,  accompanied 
with  putting  his  life  in  jeopardy  by  the  use  of  dangerous  weapons." 

And  the  jury  having  found  him  guilty  under  the  first  clause  only, 
he  was  afterwards  sentenced  by  the  court  to  seven  years  in  the  peni- 
tentiary. Why  the  jury  did  not  find  him  guilty  of  the  graver  oiiense 
of  putting  the  postmaster's  life  in  jeopardy  by  the  use  of  a  dangerous 
weapon,  can  only  be  accounted  for  by  the  almost  universal  disposi- 
tion of  jurors  to  be  merciful.  On  the  trial  the  defendant  produced 
as  witnesses  Charles  Boss,  William  Land,  and  William  Hight,  and 
offered  to  prove  by  each  of  them  that  the  witness  for  the  prosecution, 
John  B.  Hall,  postmaster  at  Cooliadge,  on  the  day  of  the  alleged 
robbery,  and  previous  to  the  commission  of  the  same,  showed  them 
the  lamp  and  nippers  in  controversy,  unwrapped  and  separated,  as 
described,  and  declared  to  them  and  each  of  them  that  James  Smith, 
the  person  to  whom  they  were  addressed,  owed  him  a  small  account 
and  bad  left  without  paying  it,  and  that  he  intended  to  confiscate,  or, 
in  his  own  language,  ''freeze  onto  those  goods"  until  the  account  was 
paid.  The  court  excluded  this  evidence  and  defendant  excepted. 
This  is  all  the  evidence  offered  to  establish  the  proposition  that  these 
goods,  at  the  time  they  were  taken,  were  not  in  the  possession  of  the 
postmaster.     We  cannot  see  that  this  offered  evidence  tends  in  the 
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remotest  degree  to  prove  that  proposition.  The  section  of  the  United 
States  law  under  which  this  prosecution  is  had  says  nothing  about  a 
post-office, — nothing  about  mail-sacks, — but  is  directed  against  any 
person  who  shall  rob  any  carrier,  agent,  or. other  person  intrusted 
with  the  mail,  of  such  mail,  or  any  part  thereof.  Hall  was  post- 
master— he  was  intrusted  with  the  mail.  This  package  was  a  part 
thereof,  and  it  was  taken  from  him  by  this  defendant  by  force,  and  put- 
ting him  in  bodily  fear  and  danger  of  his  life.  It  is  not  of  the  slightest 
importance  where  the  postmaster  had  these  goods,  or  what  be  in- 
tended to  do  with  them.  He  might  have  had  them  in  his  store  or 
upon  the  highway,  and  he  might  have  intended  thereafter  to  steal 
them ;  it  does  not  matter — they  were  a  part  of  the  United  States  mail — 
they  were  intrusted  to  him  by  the  United  States.  He  was  their  lawful 
custodian,  and  they  were  robbed  from  him  by  this  defendant.  We 
are  of  opinion  that  this  evidence  was  properly  excluded,  and  that 
defendant  could  not  possibly  be  injured  by  its  exclusion,  nor  could 
he  have  been  benefited  by  its  admission. 

The  next  point  raised  in  favor  of  defendant  is  on  the  following  in- 
struction asked  by  defendant  and  refused  by  the  court:  ''The  court 
is  asked  to  instruct  the  jury  that,  if  they  find  the  defendant  guilty, 
they  must  assess  the  punishment  in  their  verdict.^  The  request  so 
to  instruct  the  jury  is  founded  upon  the  following  provision  of  our 
territorial  statute:  ''All  issues  of  fact  in  a  criminal  case  shall  be 
tried  by  a  jury,  who  shall  assess  the  punishment  in  their  verdict, 
and  the  court  shall  render  judgment  accordingly. **  The  provision 
of  the  statute  that  the  jury  must  assess  the  punishment  within  the 
limits  prescribed  by  the  legislature  is  in  derogation  of  the  common 
law,  and  must  be  strictly  limited  to  cases  intended  by  the  territorial 
legislature.  It  is  true  that  a  law  of  the  United  States  is  to  be  ad- 
ministered in  the  same  manner  as  one  enacted  by  the  territorial  as- 
sembly, but  the  punishment  of  an  o£Fense  as  fixed  by  the  United 
States  law,  between  certain  limits,  as  in  this  case,  at  not  less  than 
five  nor  more  than  ten  years,  was,  in  contemplation  of  the  law-makers 
at  the  time  the  statute  was  enacted,  to  be  in  the  discretion  of  the 
judge  and  not  of  the  jury,  for  that  had  been  and  was  the  invariable  cus- 
tom of  the  courts.  It  is  just  as  clear  to  our  minds  that  this  was  the 
intention  of  the  law-making  power  as  if  they  had  said,  in  the  statute, 
"not  more  than  ten  nor  less  than  five  years,  in  the  discretion  of  the 
court."  We  are  of  this  opinion,  for  it  bad  so  been  the  custom  of  the 
courts  for  a  period  of  time  to  which  the  memory  of  man  ran  not  to 
the  contrary,  and  it  is  not  now  to  be  tolerated  that  this  shall  be 
changed  by  a  statute  of  our  territorial  legislature,  which,  it  is  to  be 
presumed,  liad  in  contemplation  only  its  own  enactments.  The*  pe- 
culiar province  of  juries  is  to  find  facts,  and  the  assessing  of  punish- 
ments is  not  a  fact.  This  is  an  act  of  legislation,  a  provision  of  law, 
and  where  a  discretion  is  given  it  should  be  lodged  in  the  court,  which 
is  more  apt  to  be  intelligent,  impartial,  and  unbiased.  We  do  not  favor 
extending  this  provision  of  our  territorial  lepiislature  to  United  States 
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laws, — ^Iaw8  passed  many  years  before  this  territory  had  an  existenoe, 
and  which  had  been  administered  by  courts  thafc  had  uniformly  ex- 
ercised this  delicate  and  important  duty  of  discriminating  in  the  pun- 
ishment of  criminals.  We  are  of  opinion  that  the  judgment  of  the 
district  court  ought  to  be  affirmed ;  and  it  is  so  ordered, 

Wilson,  J.,  concurs. 

($  N.  M.  lOlld.]  286) 

Gonzales  and  others  r.  Bouen, 
Filed  January  13, 1886. 

FOBOIBLB  EnTKY  AND  DETAINER— APPKAIi—PBACTIOB. 

In  an  action  of  forcible  entry  and  detainer,  tried  before  a  Justice  of  the  peace, 
there  was  no  allegation  in  the  complaint  that  the  plaintilf  was  possessed  or  enti- 
tled to  the  possession  of  the  property,  nor  did  it  set  forth  any  of  the  statutory 
grounds  on  which  the  action  could  be  brought.  The  justice  rendered  a  Judg- 
ment in  favor  •f  the  plaintiff,  from  which  defendant  appealed  to  the  district 
court,  at  the  next  term  of  which  he  failed  to  appear.  The  plaintiff  then  dock- 
eted the  case,  and  moved  to  dismiss  the  appeal,  at  the  same  time  asking  that  the 
Judgment  of  the  Justice  be  affirmed,  and  a  new  Judgment  rendered  against  de- 
fendant and  his  sureties.  The  district  court  thereupon  dismissed  the  appeal 
and  affirmed  the  Jud/^ment.    Hddt  that  this  was  error. 

Error  to  First  judicial  district  court,  Taos  county, 

Catron  dt  Thornton^  for  plaintiffs  in  erron 

M.  W.  Mills,  for  defendant  in  error. 

AxTELL,  C.  J.  This  cause  was  brought  into  this  court  by  writ  of  error 
iK)  the  district  court  for  the  county  of  Taos.  It  appears  to  be  an  ac- 
tion  of  forcible  entry  and  detainer,  begun  before  a  justice  of  the  peace. 
The  complaint,  however,  does  not  allege  that  the  complainant,  Boren, 
was  possessed  or  entitled  to  the  possession  of  the  property  in  ques- 
tion, nor  does  it  set  forth  any  of  the  statutory  grounds  upon  which 
such  an  action  can  be  brought.  Judgment  was  rendered  by  the  jus- 
tice in  favor  of  Boren  for  the  possession  of  the  property,  and  $99.95 
damages,  from  which  judgment  the  defendant  Gonzales  appealed  to 
the  district  court,  at  the  next  term  of  which  he  failed  to  appear  to 
prosecute  his  appeal.  The  appellee,  Boren,  then  docketed  the  case, 
and  moved  to  dismiss  the  appeal,  at  the  same  time  asking  that  the 
judgment  of  the  justice  be  affirmed,  and  a  new  judgment  rendered 
against  Gonzales  and  his  sureties.  Thereupon,  the  court  entered  a 
judgment  dismissing  the  appeal  and  affirming  the  judgment  of  the 
justice,  and  also  gave  a  new  judgment  for  the  property,  and  damages 
against  Gonzales,  and  his  sureties  on  his  appeal-bond.  This  was 
error.  No  judgment  whatever  could  have  been  properly  entered  upon 
the  compjaint  in  favor  of  Boren,  and  the  district  court  had  no  au- 
thqrity  to  dismiss  the  appeal,  and  at  the.  same  time  affirm  the  judg- 
ment of  the  justice.  The  judgment  of  the  district  court  is  therefore 
reversed,  and  the  cause  remanded  to  said  court,  with  directions  to  pro- 
ceed therein  in  accordance  with  this  opinion,  and  the  law  applicable 
lo  th)B  case, 

'    mLSON,  J.,  concurs.  *         .'    ^ 


Digitized  by 


Google 


Or.J  wixiisi  V.  WiMuM.  4)i^i 


SUPREME  COURT  OF  OREQOIT. 


Statb  ex  reL  McCormick  r.  Winton. 

Ftlod  January  5, 1885. 

Attorney  at  Law^  Disbarment— Inpoumatiok. 

Upon  an  information  filed,  asking  for  an  order  against  an  attorney  at  law,  to 
Bhow  cause  why  lie  should  not  be  removed  from  his  office,  whenever  it  is  made 
to  appear  to  the  satisfaction  of  the  court  that  an  attorney  has  been  guilty 
of  conduct  or  nets,  committed  inside  or  outside  of  his  professional  employ- 
ment, which  show  him  unfit  to  practice  law,  and  to  participate  in  the  oiticial 
ministration  of  justice,  the  court  has  jurisdiction  to  exercise  its  summary  pow- 
ers and  disiiar  htm,  though  such  conduct,  or  acts  charged,  may  involve  also  an 
indictable  offense, 

Geo,  H.  Durham,  for  relator. 

Raleigh  Stott  and  C.  B.  Bellinger,  for  defendant. 

Lord,  J.  This  is  an  information  on  the  relation  of  Hugh  McCor- 
mick, filed  in  this  court  against  F.  D.  Morton,  asking  for  an  order  to 
show  cause  why  he  should  not  be  removed  from  his  oflSce  as  an  attor- 
ney of  this  state.  The  facts  alleged  are,  in  substance,  of  this  char- 
acter : 

In  the  year  1883,  at  a  regular  term  of  the  circuit  court  for  Clatsop 
county,  the  complainant,  James  Franklin,  William  Bannister,  James 
McCarty,  James  DrisooU,  and  William  Loyd  were  indicted  by  the 
grand  jury  of  said  county  for  the  crime  of  kidnaping.  As  their  attor- 
ney, the  defendants  so  indicted  employed  the  said  Winton  to  defend 
them,  and  paid  him  the  full  amount  he  demanded  as  his  fee  to  make 
such  defense.  Of  the  defendants  indicted  upon  said  charge,  James 
Franklin  was  first  put  on  trial,  but  the  jury,  failing  to  agree,  were 
discharged  by  the  court.  Upon  this  result^  it  is  alleged  that  the  said 
Winton, — 

"Then  well  knowing  that  the  said  Franklin  could  not  be  again  tried  during 
that  term  of  the  court,  but  desiring  to  lake  advantage  ot  his  client  and  extort 
money  frona  him  and  his  friends,  went  in  person  to  Airs.  B.  Grant,  in  whose 
employment  the  said  Frankliu  then  was,  and  told  her  thcit  if  Franklin  was 
tried  again  during  that  term  he  would  surely  be  convicted,  but  that  if  she 
would  give  him  three  hundred  dollars  he  would  see  that  the  ease  was  con- 
tinued until  the  next  term  of  said  court:  that  ^e  could  induencethe  prosecut- 
ing attorney  to  continue  the  case." 

The  indictment  against  the  other  defendants,  including  the  com- 
plainant, was  not  tried  during  the  January  term,  but  was  continued 
until  the  August  term  of  said  court,  1883.  The  information  then  pro- 
ceeds as  follows : 

"That  immediately  thereafter,  and  prior  to  the  transactions  hereinafter 

stated,  the  said  Winton  became  possessed  of  information  which  satisfied  him 

that  the  prosecuting  attorney  did  not  intend  to  prosecute  the  case  against  the 

Said  McComiick,  and  intended  to  dismiss  the  same;  and  in  the  month  of 

,  1883,  the  ssiid  Winton  reprcseuted  to  the  said  McCormiek,  and  to  one 
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Mrs.  Louise  Collins,  with  whom  he  was  engaged  in  business,  that  if  they 
would  pay  him  sufficient  money  he  could  and  would  corrupt  the  prosecuting 
attorney  and  the  prosecuting  witness,  and  cause  said  action  to  be  dismissed, 
and  that  said  MeCormick's  only  safety  was  in  getting  such  action  dismissed; 
that  he  could  corrupt  the  said  witnesses  and  officer,  and  secure  the  dismissal 
of  said  action;  and  the  said  Winton  thereby  Induced  the  said  McComiick  and 
Mrs.  Collins  to  pay  to  him  the  sum  of  nine  hundred  dollars  for  said  purpose, 
although  lie  well  knew  said  action  would  be  dismissed  in  any  event,  and  knew 
that  his  said  clients  were  ignorant  of  such  fact,  and  that  lie  only  made  sucli 
representations  for  the  purpose  of  extorting  money  from  said  McCormick  and 
Mrs.  Collins,"  etc. 

By  reason  of  the  premises  it  is  further  alleged  that  the  said  Win- 
ton  has  been  guilty  of  willful  deceit  and  misconduot  in  his  profession, 
and  of  violating  the  confidence  reposed  in  him  by  his  clients. 

An  order  having  been  granted  to  show  cause,  the  said  Winton  ap- 
peared and  answered.  By  consent,  the  case  was  referred  to  a  referee, 
to  take  the  testimony  and  report  the  same  to  the  court.  At  the  time 
appointed  for  the  hearing — the  evidence  and  report  of  the  referee 
having  been  submitted — it  was  suggested  by  counsel  for  the  defend- 
ant that  they  desired  to  interpose  an  objection  to  the  power  or  juris- 
diction of  the  court  to  make  the  order  upon  the  fact  alleged.  Before 
proceeding  to  read  the  evidence,  and  a  trial  upon  the  merits,  leave  to 
raise  the  objection  as  if  the  same  had  been  regularly  taken  by  de- 
murrer was  conceded  to  be  the  legal  right  of  the  defendant,  and 
granted.  This  objection  is  that  when  a  crime  is  charged  against  an 
attorney  for  which  he  may  be  indicted,  the  court  will  not  entertain 
jurisdiction  in  such  case  until  he  has  been  regularly  convicted  by  a 
jury  in  a  criminal  proceeding;  or,  conceding  the  right  of  the  court  to 
make  the  order  to  show  cause,  it  will  refuse  to  proceed,  at  least  when 
such  charge  is  denied  and  not  confessed  by  him. 

We  are,  therefore,  to  consider  whether  such  a  case  has  been  pre- 
sented by  the  facts  alleged  and  denied,  as  will  authorize  the  court  to 
act, — ^to  exercise  its  summary  power  of  suspension  or  disbarment. 
Our  Code  provides  that  an  attorney  may  be  removed  or  suspended  by 
the  supreme  court  for  either  of  the  following  causes,  arising  after  his 
admission  to  practice :  (1)  Upon  his  being  convicted  of  any  felony  or 
misdemeanor,  involving  moral  turpitude,  in  either  of  which  cases  the 
record  of  his  conviction  is  conclusive  evidence ;  (2)  for  willful  diso- 
bedience or  violation  of  the  order  of  a  court  requiring  him  to  do  or 
forbear  an  act  connected  with  or  in  the  course  of  his  profession ;  (3) 
for  being  guilty  of  any  willful  deceit  or  mi^sconduct  in  his  profession ; 
(4)  for  a  willful  violation  of  section  1006,  which,  among  other  things, 
impose  upon  an  attorney  the  duty  to  employ,  for  the  purpose  of 
maintaining  the  causes  confided  to  him,  such  means  only  as  are  con- 
sistent with  truth,  and  to  maintain  inviolate  the  confidence  of  bis 
clients.     C!ode,  §  1015. 

The  proceeding  here  is  upon  the  information  of  another,  other  than 
the  court  or  any  of  the  judges  thereof,  and  is  verified  by  the  oath  of 
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the  party  making  the  aoousation;  and  in  such  case,  unless  it  ap- 
pears that  the  accused  should  be  required  to  appear  and  answer  the 
same^  the  accusation  shall  be  dismissed  at  once.  Sections  1016- 
1018.  At  the  time  appointed  in  the  order,  the  accused  must  ap- 
pear and  answer  the  accusation,  unless,  for  sufficient  cause,  the  court 
assign  another  day  for  that  purpose;  and  if  he  do  not  appear,  the 
court  may  proceed  and  determine  the  accusation  in  his  absence. 
Section  1019.  He  may  demur  to  the  accusation  for  insufficiency,  or 
controvert  it  by  answer.  The  demurrer  and  answer  are  required  to 
be  in  writing,  and  the  latter  is  to  be  verified  by  the  oath  of  the  ac- 
cused in  the  same  manner  as  a  pleading  in  an  action  at  law.  Sec- 
tion 1020.  If  the  demurrer  for  insufficiency  be  not  sustained,  the 
accused  shall  answer  forthwith.  If  he  plead  guilty,  or  refuse  to  an- 
swer the  accusation,  the  court  shall  proceed  to  judgment  of  removal 
or  suspension.  If  he  controvert  the  matters  charged,  the  court  shall 
then,  or  at  such  time  as  it  may  appoint,  proceed  to  try  the  accusa> 
tion  and  give  a  judgment  of  removal,  suspension,  or  acquittal,  accord- 
ing to  the  law  and  the  right  of  the  case.  Section  1021.  At  com- 
mon law,  attorneys  were,  as  now,  under  the  statute,  officers  of  the 
court ;  and  as  such  they  were  liable  to  be  punished  in  a  summary 
way,  either  by  attachment  or  having  their  names  struck  out  of  the 
roll  of  attorneys,  for  any  ill-practice  attended  with  fraud  and  corrup- 
tion, and  committed  against  the  obvious  rules  of  justice  and  common 
honesty.  Bac.  Abr.  "Attorneys, "  474.  This  is  an  inherent  power  re- 
siding in  the  court  without  the  aid  of  statutory  enactment.  The  ex- 
ercise of  the  power  may  be,  as  it  often  is,  regulated  by  statute,  but  the 
statute  does  not  create  it.  Its  existence  is  necessary  and  incidental  to 
the  court  for  its  own  protection,  to  secure  the  proper  administration 
of  justice,  to  maintain  the  prestige  of  the  profession  for  integrity,  to 
conserve  the  public  good,  and  to  protect  clients  from  malpractice  at- 
tended with  fraud  and  corruption.  Ex  parte  Smith,  28  Ind.  47 ; 
Penobscot  Bar  v.  Kimball^  64  Me.  140 ;  Fletcher  v.  Daingerjield,  20 
Cal.  427;  In  re  WoolUy,  11  Bush,  (Ky.)  95. 

It  is,  therefore,  laid  down  by  the  text-writers  upon  this  subject,  as 
deducible  from  the  practice  and  decisions  of  the  courts  in  such  cases, 
that  a  court  has  the  inherent  right  to  exercise  this  summary  juris- 
diction over  its  attorneys,  as  officers  of  the  court,  to  require  and  com- 
pel them  to  deal  justly  and  honestly  with  their  clients,  and  to  punish 
them  by  fine  and  imprisonment  for  contempts  or  misconduct  in  their 
office,  and,  in  cases  where  the  malpractice  or  misconduct  in  their 
professional  capacity  showed  them  to  be  unfit  persons  to  practice  the 
law,  to  strike  their  names  from  the  roll.  1  Field,  Pr.  89,  (9th  Ed. ;) 
Archb.  Pr.  148,  (Chit.  Ed.) 

The  question  which  has  presented  the  most  difficulty,  and  out  of 
which  there  has  grown  some  difference  of  opinion,  is  where  the  facts 
charged  against  the  attorney  are  indictable,  but  are  in  nowise  con- 
nected with  his  professional  employment, — acts  done  in  his  private. 
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but  not  in  his  professional,  capacity.  In  sach  cases  it  bas  been  held 
by  some  courts  that  where  the  misconduct  alleged,  though  done  in 
his  private  capacity  merely,  and  not  in  hisofiScial  capacity,  is  of  such 
gross  character  as  to  gravely  affect  his  standing  as  an  attorney,  that 
they  will  exercise  the  power  of  removal  or  disbarment.  This  seems 
to  be  an  exception  to  the  general  rule,  as  held  by  other  courts,  which 
confines  the  exercise  of  such  summary  jurisdiction  over  an  attorney 
to  cases  where  the  misconduct  was  committed  in  his  professional  char- 
acter, or  was  in  some  way  or  in  some  matter  so  connected  with  his  pro- 
fessional character  as  to  be  the  direct  result  of  it.  Courts  adhering 
to  this  rule,  when  the  misconduct  alleged  constitutes  an  indictable 
offense  not  growing  out  of,  or  in  any  way  connected  with,  his  profes- 
sional employment  or  duties,  refuse  to  proceed  in  this  summarv  man- 
ner, but  leave  the  party  injured  to  obtain  relief  by  a  prosecution  in 
the  proper  court,  or  the  matter  to  be  prosecuted  by  a  public  oflBcer, 
upon  whom  the  law  devolves  the  duty  of  prosecuting  criminal  offenses ; 
but  there  is,  no  doubt,  much  authority  for  extending  the  rule  to  mis- 
conduct for  acts  which  are  indictable,  and  committed  outside  of  the 
professional  relation,  when  the  misconduct  alleged  against  the  attor- 
ney is  so  gross  as  to  seriously  impugn  his  standing  and  integrity. 

In  Ex  parte  Wall,  107  U.  S.  266,  S.  C.  2  Sup.  Ct.  Eep.  669,  this 
whole  subject  is  ably  and  exhaustively  reviewed  by  Mr.  Justice  Brad- 
ley, and  all  the  authorities  beariug  upon  it,  both  English  and  Amer- 
ican, critically  reviewed  and  examined.  The  crime  charged  in  that 
case  was  committed  by  the  attorney  in  his  private  capacity  as  an  in- 
dividual, but  it  was  perpetrated  under  such  circumstances  of  outrage 
and  open  defiance  of  the  laws,  and  in  such  utter  disregard  of  the  du- 
ties which  the  law  imposed  upon  him  as  an  ofi&cer  of  the  court,  sworn 
to  uphold  the  laws  and  to  assist  in  their  proper  ministration,  that  it 
was  considered  by  the  court  to  belong  to  that  class  of  cases  in  which 
the  court  was  authorized  to  exercise  its  summary  powers,  when  the 
offense  charged,  though  indictable,  and  not  done  in  a  professional 
capacity,  gravely  affected  the  character  of  the  attorney,  and  showed 
him  unfit  to  be  intrusted  with  its  high  duties.  The  contention  of 
the  defendant  was  that  when  a  crime  is  charged  agamst  an  attorney 
for  which  he  may  be  indicted,  and  the  truth  of  the  charge  is  denied, 
or  not  confessed  by  him,  it  cannot  be  made  the  ground  of  an  appli- 
cation to  strike  his  name  from  the  roll  until  he  has  been  regularly 
convicted  by  a  jury  in  a  criminal  proceeding,  when  the  act  charged 
was  not  committed  in  his  professional  character.  As  a  result  of  an 
examination  of  all  the  English  authorities,  Mr.  Justice  Bradley  de- 
duced this  rule  from  them : 

"That  an  attorney  will  be  struck  off  the  roll  if  convicted  of  a  felony,  or  if 
convicted  of  a  misdemeanor,  involving  want  of  integrity,  even  though  the 
judgment  be  arrested  or  reversed  for  error;  and  also  (without  previous  con- 
viction) if  he  is  guilty  of  gross  misconduct  in  his  profession,  or  of  acts  which, 
thougli  not  done  in  his  professional  capacity,  greatly  atfect  his  character  as 
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an  attorney;  but  in  the  latter  case,  if  the  acts  charged  are  indictable,  and  are 
fairly  denied,  the  court  will  not  proceed  against  hira  until  he  is  convicted  by 
a  jury,  and  will  in  no  case  compel  him  to  answer,  under  oath,  to  a  charge  for 
which  he  may  be  indicted." 

This  rule,  it  is  asserted,  has  been  in  the  main  adopted  by  the  courts 
in  this  country,  though  special  proceedings  are  provided  by  statute 
in  some  of  the  states.  The  learned  judge  then  proceeds  to  review 
and  cite  the  authorities  in  this  country  pro  and  con,  and  deduces 
this  result : 

"That  while  it  may  be  the  general  rule  that  a  previous  conviction  should 
be  had  before  striking  an  attorney  off  the  roll  for  an  indictable  offense,  com- 
mitted by  him  when  not  acting  in  his  character  of  attorney,  yet  that  rule  is 
not  an  inflexible  one.  Cases  may  occur  in  which  such  a  requirement  would 
result  in  allowing  persons  to  practice  as  attorneys  who  ought,  on  every  ground 
of  propriety  and  respect  for  the  administration  of  the  law,  to  be  excluded 
from  such  practice." 

But  in  cases  of  this  character  it  is  admitted  that  the  power  ought 
not  to  be  exercised  without  great  caution,  and  never  except  in  clear 
cases  of  misconduct  which  affect  the  standing  and  character  of  the 
party  as  an  attorney.  The  case  before  us  is  not  one  committed  out- 
side of  the  professional  relation  and  in  the  private  capacity  of  the  de- 
fendant, and  therefore  does  not  require  of  us  any  decision  or  expres- 
sion of  opinion  upon  that  aspect  of  the  question.  Our  reference  to 
this  phase  of  the  subject  has  been  for  the  purpose  of  showing  the  ex- 
tent to  which  the  authorities  have  gone  in  the  exercise  of  this  sum- 
mary jurisdiction,  and  the  ground  upon  which  they  have  founded 
it,  so  as  to  make  more  clear  and  evident  the  duty  and  authority  of 
the  court  to  act  in  the  matter  which  we  are  required  to  decide.  It 
is  not  denied  that  the  matter  with  which  the  defendant  is  charged, 
though  an  indictable  offense,  was  committed  in  his  professional  em- 
ployment. Taking  the  facts  alleged  as  true,  it  was  in  fact  in  his  ca- 
pacity as  an  attorney,  and  employment  as  such,  that  he  was  enabled 
to  effect  the  result  of  which  the  relator  complains.  For  the  purposes 
of  this  inquiry  all  this  is  admitted.  But  it  is  contended  that  the 
matter  charged,  although  done  in  his  professional  character,  consti- 
tutes an  indictable  offense,  and  cannot  be  tried  in  this  summary  way; 
or  at  least  the  court  will  refuse  to  proceed  in  such  cases  when  the 
charge  is  denied  and  not  confessed.  Upon  the  first  part  of  this  prop- 
osition the  contention  is  that  the  authorities  are  uniform  in  holding 
that  the  court  will  in  no  case  compel  a  defendant  to  answer  under 
oath  to  a  charge  for  which  he  may  be  indicted,  whether  committed  in 
his  professional  or  private  character,  but  that,  under  the  provisions 
of  the  Code  referred  to,  the  defendant  is  required  to  make  a  sworn 
answer,  or,  in  the  event  of  a  refusal,  the  court  may  proceed  to  judg- 
ment  of  suspension  or  removal ;  a  result  which,  it  is  claimed,  is  in- 
consistent with  the  theory  of  jurisdiction  in  such  cases,  without  pre- 
vious conviction  or  confession,  and  which  shows  that  the  purpose  of 
the  proceeding,  as  mapped  out  by  the  case,  was  to  confine  the  inquiry 
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or  jurisdiction  of  the  court  to  such  cases  of  misconduct  as  do  not  con- 
stitute indictable  offenses. 

It  is  a  fundamental  principle  of  law,  ingrafted  in  the  constitution 
of  the  United  States,  and  in  the  constitutions  of  the  different  states 
of  the  Union,  that  no  man  shall  be  required  to  criminate  himself,  or 
be  held  to  answer  for  a  crime  unless  upon  a  presentment  or  indict- 
ment by  a  grand  jury,  and  that  the  trial  of  all  crimes,  except  in  cases 
of  impeachment,  shall  be  by  an  impartial  jury.  A  court  cannot  com- 
pel a  defendant,  by  his  answer  or  otherwise,  to  criminate  himself. 
A  proceeding  by  statute  requiring  an  answer  to  be  sworn  to  which 
would  produce  this  result,  would  be  plainly  unconstitutional  and  void, 
unless  the  court  was  invested  with  some  authority  to  dispense  with 
this  requirement.  The  answer  required  to  be  verified  by  the  oath  of 
the  accused,  in  a  proceeding  of  this  character,  is  the  same  as  a  plead- 
ing in  an  action  at  law.  It  is  governed  by  the  same  rules  and  prin- 
ciples, and  is  subject  to  the  same  limitations.  When,  in  the  judg- 
ment of  the  court,  an  answer  to  an  allegation  in  any  pleading  might 
subject  the  party  answering  to  a  prosecution  for  a  felony,  th'^  veriti- 
cation  to  said  answer  may  be  omitted.  Code,  §  80.  But  without 
this,  in  view  of  the  constitutional  inhibition,  the  court  would  be  au- 
thorized in  such  cases  to  dispense  with  such  requirement.  All  this 
becomes  more  evident  when  the  nature  of  the  jurisdiction  and  the  ob- 
ject of  its  existence  is  understood  and  applied.  But  waiving  this,  it 
is,  however,  strenuously  insisted  that  the  court  will  refuse  to  proceed 
to  try  the  matter  when  the  malpractice  alleged  involves  an  indictable 
offense,  and  is  denied,  and  not  confessed,  upon  the  ground  that  the 
only  proper  evidence  which  the  court  can  receive  of  the  commission 
of  such  offense  is  a  record  of  conviction.  Or»  in  other  words,  when 
the  malpractice  alleged  is  indictable  and  denied,  it  cannot  be  made 
the  ground  of  an  application  for  disbarment  until  there  has  been 
a  conviction  by  a  jury  in  a  criminal  proceeding.  The  vice  of  this 
argument  lies  in  the  assumption  that  the  court  is  trying  and  deter- 
mining a  criminal  offense,  with  all  its  attendant  results.  Such  is  not 
the  fact.  The  power  of  the  court  is  not  exercised  for  the  purpose  of 
reaching  results  which  flow  from  the  exercise  of  criminal  jurisdiction, 
but  it  is  directed  solely  to  ascertaining  whether,  upon  the  facts  alleged, 
although  involving  indictable  matter,  there  has  been  a  breach  of  of- 
ficial duty, — misconduct  in  office.  When  the  accusation  against  an 
attorney  is  for  misconduct  in  his  office,  although  involving  matter  for 
which  he  may  be  indicted,  the  inquiry  is  directed  to  the  truth  of  the 
accusation  only  so  far  as  it  affects  his  character  for  trustworthiness 
or  want  of  integrity,  leaving  the  matter  of  the  criminal  charge  to  be 
prosecuted  and  punished  by  the  courts  constituted  for  that  purpose. 
The  character  of  the  judgment  rendered  would  seem  to  make  this  all 
the  more  apparent.  It  is  not  a  criminal  judgment,  convicting  or  ac- 
quitting of  a  crime,  and  carrying  the  consequences  of  such  a  judg- 
ment, but  a  judgment  of  suspension  or  removal  from  his  office  as  an 
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attorney.  This  shoiirB  that  the  jurisdiction  acts  upon  the  office,  or 
upon  the  {acts  which  show  him  unfit  to  hold  such  office.  In  most  of 
the  authorities  is  the  proceeding  recognized  as  one  of  punishment, 
but  for  the  purpose  of  protecting  the  court  and  excluding  from  a  par- 
ticipation in  its  councils  those  of  its  officers  who  are  shown  to  be  cor- 
rupty  dishonest,  or  untrustworthy.     Ex  parte  Wall,  supra* 

*Ut  is  not  by  way  of  punishment,"  said  Lord  Mansfield,  *'but  the 
court,  in  such  cases,  exercise  their  discretion  whether  a  man  whom 
they  have  formerly  admitted  is  a  proper  person  to  be  continued  on 
the  roll  or  not."  Ex  parte  BrounsM,  Cowp.  829.  Legal  knowledge 
and  skill  are  not  the  only  requisites  of  attorneys,  but  they  must  be 
conjoined  with  that  ancient  requirement  of  tlie  law,  integrity  of  char- 
acter. Before  admission  to  his  office,  as  regulated  by  the  Code,  he 
must  prove,  by  evidence  satisfactory  to  the  court,  that  he  is  a  person 
of  good  moral  character,  and  show  by  an  examination  in  open  court 
that  he  possesses  the  requisite  learning  and  ability.  When  satisfie^l 
that  he  possesses  these  qualifications,  the  court  administers  to  him  an 
oath  to  support  the  constitution  and  laws  of  the  United  States  and 
of  his  state,  and  to  faithfully  and  honestly  demean  himself  in  office. 
Upon  an  order  being  entered  reciting  these  facts,  he  receives  his  cer- 
tificate of  admission,  and  becomes  entitled  to  practice  in  all  the  courts 
of  this  state.  The  order  of  admission  is  the  judgment  of  the  court 
that  he  possesses  these  qualifications,  and  is  fit  to  be  intrusted  with 
the  responsible  duties  of  his  office.  It,  in  eSect,  certifies  to  the  com- 
munity that  he  is  competent  to  advise  in  legal  matters,  or  to  conduct 
legal  proceedings,  and  is  of  such  "good  moral  character"  as  will  be  a 
pledge  to  those  dealing  with  him  professionally  oi  fidelity  and  honesty 
to  their  interests.  And  to  this  is  added  the  sanction  of  his  official 
oath  to  be  faithful,  upright,  and  honest  in  all  the  duties  which  may 
devolve  upon  him  as  an  attorney.  These  duties  often  comprise  grave 
responsibilities,  and  interests  of  the  highest  conceivable  character; 
life,  liberty,  reputation,  and  property  are  often  intrusted  to  bis  care.  It 
is  indispensable  that  he  be  trustworthy,  and  of  unswerving  integrity 
of  character  in  his  official  relations.  As  prerequisite  to  bis  admis- 
sion, they  must  be  enduring  and  distinctive  traits  of  his  character 
while  he  exercises  the  high  prerogative  of  his  office.  A  lapse  from 
them,  upon  a  proper  showing,  in  his  official  conduct  is  fatal  to  his 
right  to  be  an  attorney.  Justice  to  the  court,  protection  to  the  pub- 
lic, and  the  honor  of  his  profession,  alike  inexorably  demand  that  he 
act  with  fidelity  and  honesty  to  the  interests  intrusted  to  his  care. 
Whenever,  therefore,  it  is  made  to  appear  to  the  satisfaction  of  the  court 
that  an  attorney  has  been  guilty  of  conduct  or  acts,  committed  inside 
or  outside  of  his  professional  employment,  which  show  him  utterly 
unfit  to  practice  law  and  to  participate  in  the  official  ministration  of 
justice,  the  court  will  exercise  its  summary  powers  and  disbar  him. 
The  nature  and  extent  of  the  iniquity,  when  involving  indictable  of- 
fenses not  committed  in  a  professional  capacity,  and  denied,  and  al- 
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though  a  matter  upon  which  some  difference  of  opinion  exists,  are  not 
material  considerations  here.  The  case  before  us,  and  against  the  de- 
fendant, is  for  misconduct  in  his  office,  the  particular  facts  of  which, 
as  alleged,  are  admitted,  for  the  purposes  of  that  hearing,  to  have  been 
committed  in  his  professional  employment.  These  facts  show,  to 
say  the  least,  a  gross  violation  of  the  confidence  of  his  clients,  and 
an  utter  want  of  fidelity  and  honesty  to  their  interests.  In  cases  of 
this  character,  where  the  malpractice  or  other  misconduct  is  com- 
mitted in  his  official  capacity,  although  involving  indictable  matter, 
the  authority  of  the  court  to  escercise  its  summary  powers  of  disbar- 
ment is  sustained  by  an  imposing  array  of  judicial  authority. 

"No  question  can  be  made,"  says  Mr.  Chief  Justice  Sharswood,  **of 
the  power  of  the  court  to  strike  a  member  from  the  roll  for  official 
misconduct  in  or  out  of  court."  Ex  parte  Steininan,  95  Pa.  St.  220; 
Ex  parte  Walls,  64  Ind.  461.  When  a  case  is  presented  of  malprac- 
tice against  an  attorney,  attended  with  fraud  and  corruption,  and 
committed  against  the  obvious  rules  of  justice  and  common  honesty, 
it  would  be  a  scandal  to  the  court,  a  reproach  to  the  administration 
of  justice,  unjust  to  the  public,  and  a  grave  wrong  against  an  honor- 
able profession,  whose  members  have  preserved  a  high  standard  of 
professional  ethics,  and  some  of  whom,  by  their  learning  and  ability, 
have  added  luster  to  the  bar,  and  earned  an  enduring  fame  in  the 
annals  of  their  country,  to  refuse  to  act  or  to  exercise  its  summary 
powers,  and  thus  continue  him  upon  the  roll,  and  holding  him  out  to 
the  world  as  a  member  of  the  bar  worthy  of  confidence,  and  clothed 
with  the  prestige  of  its  authority.  There  can  be  no  doubt  but  that 
the  office  of  attorney  is  ordinarily  valuable  to  its  possessor.  It  is 
often  the  source  of  great  emolument  to  him.  In  the  great  majority 
of  cases,  however,  it  constitutes  his  only  means  of  procuring  a  live- 
lihood for  himself  and  those  depending  upon  him  for  support,  and 
to  deprive  him  of  it  would  be  likely  to  leave  him  with  blighted  repu- 
tation, and  comparatively  helpless  to  engage  in  other  remunerative 
pursuits,  thus  entailing  upon  himself  and  family  the  wretchedness  of 
want  and  poverty.  In  view  of  these  grave  consequences,  it  is  of  the 
highest  consideration  that  the  power  be  only  exercised  in  a  proper 
case,  and  after  a  patient  and  careful  examination  of  all  the  facts,  and 
upon  the  clearest  legal  proof,  satisfying  the  court  that  his  professional 
unworthiness  is  such  that  protection  to  the  court,  to  the  public,  and 
the  profession  absolutely  require  his  disbarment.  Thus  recognizing 
the  responsibility  of  the  duty  which  devolves  upon  us,  we  must  hear 
this  case.     The  objection  is  overruled. 
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White  v,  Raybubn. 

Piled  January  5,  1881 

Lost  Instkument— Incompetency  op  Evidence— He ausay— New  Trial. 

Where,  in  an  action  to  recover  a  judgmcot  upon  a  lost  instrument,  the  plain- 
tiff is  a  witness  in  his  own  behalf,  and  gives  in  evidence  the  statements  made 
by  his  attorney  to  him  of  what  he  (the  attorney)  had  done  under  an  authority 
conferred  on  him  by  plaintiff  to  arrange  the  matter  in  controversy  with  de- 
fendant, such  statement;)  are  inadmissible  as  evidence  on  the  trial  to  estab- 
lish the  existence  of  the  instrument,  and  should  be  treated  and  rejected  asA^ar- 
«a^.    Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Appeal  from  Benton  county. 

J.  W.  Rayhurriy  for  appellant. 

W.  S.  McFadden,  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Benton,  entered  in  an  action  in  said  court  in  favor 
of  the  respondent,  and  against  the  appellant.  The  action  was  upon 
an  alleged  promissory  note  claimed  to  have  been  lost  or  destroyed. 
The  appellant,  by  her  answer  therein  filed,  denied  the  execution  of 
the  alleged  note,  or  that  there  was  any  consideration  for  such  note. 
The  case  was  tried  by  the  court,  and  a  jury  duly  impaneled.  Upon 
the  trial  the  respondent,  in  order  to  maintain  the  issues  upon  his  part, 
called  Sol.  King,  the  sheriff  of  Benton  county,  who  gave  testimony 
tending  to  show  that  he  levied  an  execution  issued  upon  a  judgment 
in  an  action  in  a  justice's  court,  wherein  the  respondent  was  plaintiff, 
and  one  John  Blake  was  defendant,  upon  a  debt  alleged  to  be  owing 
from  the  appellant  to  the  said  Blake;  that  said  execution  was  sub- 
sequently returned  to  said  court  by  direction  of  the  attorney  for  the 
respondent.  Said  sheriff  also  testified  that  the  appellant  admitted  to 
him  that  she  had  made  such  a  note  to  the  respondent,  but  that  she 
refused  to  pay  it  unless  she  got  the  note.  The  respondent  then  of- 
fered himself  as  a  witness,  and  testified  that  he  authorized  his  attor- 
ney, James  A.  Yautis,  to  arrange  the  matter  of  said  Blake's  debt  to 
him  with  the  appellant,  in  any  manner  satisfactory  to  all  parties. 
Said  witness  was  then  asked  this  question :  ''State  what  report  Yau- 
tis made  to  you  under  this  authority  you  gave  him."  To  which 
question  appellant's  counsel  objected.  The  court  overruled  the  ob- 
jection, and  said  counsel  excepted  to  the  ruling.  The  witness,  in  an- 
swer to  the  question,  said :  "He  wrote  to  me  that  he  bad  taken  her 
note  for  $95.10,  and  I  told  him  to  collect  it,  and  wrote  him  to  pro- 
ceed in  the  matter^  as  I  needed  money."  The  appellant  has  assigned 
several  rulings  of  the  court  as  grounds  of  error,  but  it  is  unnecessary 
to  examine  any  of  them  other  than  the  one  overruling  this  objection. 
We  think  this  was  error.  It  was  an  attempt  to  prove  by  the  state- 
ment of  the  respondent's  own  attorneys,  made  to  the  respondent,  a 
material  issue  in  the  case.  The  question  called  for  a  statement  of 
tacts  in  reference  to  what  Yautis  had  done  in  arranging  the  matter 
of  Blake's  debt  with  the  appellant,  and  the  answer  of  the  witness  was 
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dearly  responsive  to  the  question.  It  went  to  the  jury^  and  if  they 
believed  it  to  be  true,  as  they  would  be  very  likely  to>  it  was  decisive 
of  the  case.  At  all  events,  they  returned  a  verdict  for  the  respond- 
ent, and  if  the  question  was  competent,  I  do  not  see  how  they  could 
have  done  less.  It  established  the  making  of  the  note,  and  a  good 
consideration  therefor,  which  were  the  only  issues  between  the  parties. 
The  counsel  for  the  respondent  claimed,  upon  the  argument,  that 
the  question  was  proper  because  it  went  direct  to  the  res  gesta;  but 
the  res  gesta  could  not  be  proved  by  that  character  of  evidence;  it 
was  no  more  than  hearsay.  Had  Yautis  been  pressed  at  the  trial, 
he  could  have  testified  to  the  transaction ;  could  have  told  what  ar- 
rangement he  made  with  the  appellant  regarding  the  matter.  But 
his  statement  to  his  client  was  wholly  inadmissible  to  prove  it.  If 
the  due  execution  of  the  note  had  been  established,  and  it  had  been 
necessary  to  prove  that  there  was  a  consideration  for  the  making  of 
it,  the  respondent,  in  order  to  prove  the  consideration  to  have  been 
his  release  of  his  debt  against  Blake,  could  have  properly  testified 
that  such  release  was  given  in  consequence  of  the  report  made  to  him 
by  his  attorney  that  he  had  taken  appellant's  note  with  such  an  un* 
derstanding.  A  party  may  frequently  introduce  his  own  acts  and 
declarations  in  evidence  as  a  part  of  the  res  gest(By  but  the  principal 
fact  must  be  established  by  direct  proof.  The  respondent's  counsel 
may  disclaim  against  having  had  any  intention  to  prove  the  making 
of  the  note  by  the  answer  the  witness  gave  to  the  said  question,  and 
insist  that  he  sought  by  it  no  such  response.  Such  may  have  been 
the  fact,  but  I  fail  to  understand  why  that  response  was  not  a  direct 
answer  to  the  question.  A  debt  due  from.t^e  appellant  to  Blake  had 
been  levied  upon  by  an  execution  upon  a  judgment  in  favor  of  re- 
spondent against  Blake,  and  the  respondent  testified  that  he  had  au- 
thorized his  attorney,  Yautis,  to  arrange  the  matter  satisfactory  to 
all  parties.  He  is  then  asked  what  report  his  attorney  made  to  him 
under  this  authority  he  had  given  him,  and  he  said  his  attorney 
wrote  to  him  that  he  had  taken  appellant's  note,  etc.  Besides,  the 
counsel  accepted  the  answer  as  pertinent  to  his  question.  If  it  were 
not  the  reply  he  was  attempting  to  elicit,  he  should  have  then  dis- 
claimed it.  The  appellant's  counsel  could  not  be  supposed  to  have 
known  but  that  was  the  very  object  of  the  inquiry.  Again,  it  is  not 
the  duty  of  a  counsel  who  interposes  an  objection  to  a  question  asked 
a  witness,  in  his  testimony  at  a  trial,  to  object  also  to  the  answer  the 
witness  gives.  The  counsel  who  puts  the  question  should  insist  upon 
a  responsive  answer  to  it,  and  if  the  witness  fail  to  comprehend  the 
particular  point  of  the  inquiry,  the  question  should  be  so  shaped  as 
to  make  it  evident.  It  often  occurs,  in  the  trial  of  issues  of  fact,  that 
testimony  may  be  introduced  for  certain  purposes  which  would  be 
incompetent  for  others.  In  all  such  oases  the  jury  should  be  made 
to  understand  the  peculiar  relevancy  and  importance  of  testimony  of 
that  character,  and  the  purposes  for  which  it  can  be  con&idered.    In 
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the  case  tinder  consideration  it  is  not  apparent  how  the  testimony 
offered  upon  the  matter  suggested  could,  in  any  event,  have  been  ad- 
missible. It  certainly  was  not  for  the  purpose  of  establishing  the 
existence  of  the  alleged  note,  and  I  cannot  see  from  ^he  record  how 
the  jury  could  have  considered  it  for  any  other  purpose.  If  the  re- 
spondent introduced  it  in  any  other  view,  or  for  any  other  purpose, 
be  is  unfortunate,  perhaps,  in  not  being  able  to  make  it  so  appear. 
The  judgment  will  therefore  be  reversed,  and  the  case  remanded  to 
the  court  below  for  a  new  trial. 


QuiGLEY  r.  McGee. 
Filed  January  5, 1885. 

1.  BliANDEB—lNJURT  TO  REFUTATION— DAMAGES. 

Where  the  court  can  see  without  the  aid  of  a  jury  that  slanderous  words 
must  prove  injurious,  they  will  be  actionable  within  themselves,  and  ihe  plain- 
tiff in  such  case  is  entitled  at  least  to  nominal  damages ;  following  the  decision 
in  WM  V.  Portland  Manufg  Vo,  3  Sumn.  192. 

2.  Same— Slandbbous  Words— Comflai»t—Timb — Statutb  of  Limitations. 

It  is  not  necessary  to  prove  that  the  slanderous  words  were  spoken  on  the 
day  laid  in  the  complaint.  It  is  sufficient  to  prove  that  they  were  spoken  be- 
fore the  commencement  of  the  action,  and  are  not  barred  by  the  statute  of  lim- 
itations ;  following  decision  in  Potter  v.  Thompson^  22  Barb.  87. 

Appeal  from  Multnomah  county. 

A.  Lenhart,  for  appellant. 

James  Oleason,  for  respondent. 

Waldo,  C.  J.  This  is  an  action  of  slander,  for  calling  the  plaintiflf 
a  tbief .  The  obvious  import  of  this  language  was  to  impute  to  the 
plaintiff  the  felonious  taking  of  property,  or  larceny,  (Dunnell  v.  Fiske, 
11  Mete.  554,)  and  the  words  are  actionable  though  the  defendant 
meant  but  to  impute  petit  larceny;  for  'Ho  accuse  one  of  petit  larceny 
will  bear  action,  and  for  that  the  offender  shall  be  whipped."  Whit- 
acre  V.  Hillidell^  Aleyn,  11.  This  is  still  good  law,  though  the  offender 
be  no  longer  whipped.  The  material  element  which  lies  at  the  foun- 
dation of  the  action  of  slander  is  social  disgrace,  or  damages  to  char- 
acter in  the  opinion  of  other  men.  Davis  v.  Werden,  13  Gray,  305; 
1  Amer.Lead.  Gas.  (5th  Ed.)  113.  The  observations  in  Harrison  v. 
Thomborough,  Gilb.  Gas.  117,  rest  on  this  principle :  "Parker,  G.  J., " 
runs  the  report,  "remembered  a  saying  of  Treby,  G.  J.,  that  people 
should  not  be  discouraged  that  put  their  trust  in  the  law;  for  if  men 
could  not  have  a  remedy  at  law  for  such  slanders,  they  would  be  apt 
to  carve  it  for  themselves,  which  would  let  in  all  the  ill  consequences 
of  private  revenge."  See,  also,  Baker  v.  Pierce,  Holt.  655 ;  S.  G.  2  Ld. 
Baym.  960;  Naben  v.  Miecock,  Skinner,  183.  Now,  "if  people  would 
gratify  the  passion  of  revenge  outside  of  the  law,  if  the  law  did  not 
help  them,  the  law  has  no  choice  but  to  satisfy  the  craving  itself,  and 
thus  avoid  the  greater  evil  of  private  retribution."  Holmes,  Com. 
Law,  41,  42. 
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In  Krehs  v.  Oliver,  12  Gray,  239,  it  was  held  actionable  to  impute 
a  crime,  although  the  party,  as  alleged,  suffered  the  penalty  of  the 
law,  or  was  no  longer  exposed  to  the  danger  of  punishment.  Bioblow, 
J.,  cited,  with  other  cases,  Boston  v.  Tatam,  Cro.  Jac.  623,  where  it 
was  said:  '*And  it  is  a  great  slander  to  be  once  a  thief,  for  although 
a  pardon  may  discharge  him  of  the  punishment,  yet  the  scandal  of  the 
offense  remains;  for  posna  potest  redimi;  culpa  perennis  erit."  In 
Jones  V.  Heme,  2  Wils.  87,  Willes,  C.  J.,  said  that  if  it  were  now  res 
Integra,  he  should  hold  calling  a  man  a  rogue  or  a  woman  a  whore,  in 
public  company,  were  actionable.  But,  if  this  were  so,  it  should  seem, 
according  to  the  formative  principles  of  the  common  law,  that  all 
other  words  uttered  in  public  company  that  "sound  in  great  discredit 
of  the  plaintiff,"  or  cast  a  stain  on  his  character,  should  in  like  man- 
ner be  actionable.  A  practical  standard  must  be  fixed,  and  a  time 
necessarily  arbitrary  be  put,  somewhere  to  these  actions,  else  there 
were  cause  for  the  fears  of  Chief  Justice  Vaughn  in  King  v.  Lake,  2 
Vent.  28,  that  "the  growth  of  these  actions  would  spoil  all  commu- 
nications.** 

The  rule  in  Massachusetts  seems  to  be  that  words  generally  are 
actionable  in  themselves  when  they  impute  an  offense  to  which  the 
law  attaches  a  disgraceful  or  infamous  punishment,  or  impute  a  pun- 
ishable offense  of  a  disgraceful  or  infamous  character.  Miller  v. 
Parish,  8  Pick.  384;  Brown  v.  Nicker  son,  5  Gray,  1;  Kenney  v.  Afc- 
Laughlin,  5  Gray,  5 ;  Krehs  v.  Oliver,  12  Gray,  239 ;  Btickley  v.  O'Neil, 
113  Mass.  193;  Pollard  v.  Lyon,  91  U.  S.  232,  233;  Onslow  v.  Home, 
3  Wils.  177;  1  Amer.  Lead.  Cas.  98. 

It  is  said  that  malice  is  an  essential  ingredient  in  slander.  There 
is  a  singular  and  practical  illustration  of  this  principle  in  Brook  v. 
Montague,  Cro.  Jac.  91,  where  Coke,  arguing  at  the  bar,  cited  a  case 
where  a  parson  in  a  sermon  "recited  a  story  out  of  Fox's  Martyr- 
ology,  that  one  Greenwood,  being  a  perjured  person  and  a  great  per- 
secutor, had  great  plagues  inflicted  upon  him,  and  was  killed  by  the 
hand  of  God,  whereas,  in  truth,  he  never  was  so  plagued,  and  was 
himself  present  at  that  sermon."  Greenwood  thereupon  brought  an 
action  against  the  parson,  but  "Wray,  C.  J.,  delivered  the  law  to  the 
jury  that  it  being  but  as  a  story,  and  not  with  any  malice  or  inten- 
tion to  slander  any,  he  was  not  guilty  of  the  words  maliciously,  and 
so  was  found  not  guilty. "  It  is  doubtful  if  malice  would  now  be  taken 
so  literally  to  be  the  gist  of  the  slander.  Add.  Torts,  §§  40,  1090; 
Holmes,  Com.  Law,  138;  16  Amer.  Law  Rev.  318. 

When  we  come  to  slander  affecting  a  man  in  his  employment  or 
trade,  the  ground  of  the  action  is  different.  Here,  injury  to  liveli- 
hood, through  the  instrumentality  of  injury  to  character,  is  the  sole 
object  to  which  the  attention  of  the  law  is  directed.  "The  law  is  very 
tender  of  people's  employments  and  professions."  Gyles  v.  Bishop, 
1  Freem.  279.  Where  the  court  can  see  without  the  aid  of  a  jury 
that  the  slanderous  words  must  prove  injurious,  they  will  be  action- 


Digitized  by 


Google 


Or.]  QUIGLEY  V.  H*GEE.  349 

able  within  themselves.  The  plaintiff  in  such  case  will  be  entitled, 
at  least,  to  nominal  damages.  Webb  v.  Portland  Manufg  Co.  3  Sumn. 
192. 

It  is  not  necessary  to  prove  that  the  slanderous  words  were  spoken 
on  the  day  laid  in  the  complaint.  It  is  sufficient  to  prove  that  they 
were  spoken  before  the  commencement  of  the  action,  and  are  not 
barred  by  the  statute  of  limitations.    Potter  v.  Thompson,  22  Barb.  87. 

Judgment  reversed. 
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M  Cal.  288 

SUPREME  COURT  OF  CALIFORNIA. 


People  v.  RivEBSiDE.     (No.  9,660.) 
Filed  January  6,  1885. 

1.  Municipal  Corporation— Usurpation  of  Franchise. 

The  right  to  enjoy  and  exercise  the  franchise  of  a  municipal  corporation  de- 
pends on  a  compliance  with  the  provisions  of  the  statute  which  authorize  the 
organization  of  such  corporations ;  and  where  a  complaint  shows  that  a  de- 
fendant is  exercising  such  a  franchise  without  being  incorporated  according  to 
law,  it  states  facts  sufficient  to  constitute  a  cause  of  action,  for  usurpation  of 
franchise  to  be  a  corporation. 

V,.    8aMB— NON-JOINDBR  OF  PAKTUE& 

The  omission  to  join  trustees  of  such  a  body  as  parties  defendant  in  such 
an  action  does  not  constitute  a  defect  of  parties.  The  liability  of  trustees  is 
for  usurpation  of  office  and  not  for  usurpation  of  franchise. 

Department  2.  Appeal  from  the  superior  cotirt  of  Santa  Barbara 
county. 

Byron  Waters  and  the  Attorney  General,  for  appellants. 

Sattertvhite  dt  Curtis^  for  respondents. 

Sharpstein,  J.  The  gravamen  of  the  complaint  is  that  the  defend- 
ant has  usurped  the  franchise  to  be  a-corporation ;  and,  inasmuch  as 
a  corporation  in  this  state  can  exist  only  b;  virtue  of  a  compliance 
^with  the  law  which  authorizes  the  creation  of  a  corporate  body,  the 
respondent  insists  that  the  allegation  that  it  never  was  incorporated 
is  the  equivalent  of  an  allegation  that  it  never  existed  as  a  natural 
person  or  corporation,  and  therefore  cannot  be  sued  under  section 
803,  Code  Civil  Proc,  which  provides  that  an  action  may  be  brought 
"against  any  person  who  usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises  any  public  ofiSce,  civil  or  military,  or  any  franchise  within 
this  state."  ''The  word  '  person'  includes  a  corporation  as  well  as  a 
natural  person,"  (Id.  §  17,)  but  that  is  all;  and,  as  the  complaint 
shows  that  the  respondent  is  neither  the  one  nor  the  other,  the  con- 
tention on  its  behalf  is  that  this  action  will  not  lie  against  it.  The 
argument  is  not  devoid  of  logical  force,  and,  unless  the  action  given 
by  the  Code  differs  in  this  respect  from  that  which  existed  at  common 
law,  the  weight  of  authority  is  doubtless  on  that  side;  for  it  has  been 
held  in  England  and  in  this  country  that  an  information  for  usurping 
the  franchise  to  be  a  corporation  should  be  against  the  particular  per* 
sons  guilty  of  the  usurpation,  (Rex  v.  Cusacke,  2  Bolle,  113;  People 
V.  Richardson^  4  Cow.  109,  note,)  and  it  was  also  held  that  quo  war' 
ranto  would  not  lie  r gainst  one  claiming  office  under  a  corporation 
which  bad  no  legal  existence;  but  in  New  York  and  Minnesota,  under 
statutes  not  materially  different  from  our  Code  in  this  respect,  it  has 
been  held  that  the  statutory  action  would  lie  against  one  usurping  a 
town  or  county  office,  although  no  such  town  or  county  as  the  one  in 
which  it  was  charged  the  office  was  usurped,  existed.  People  v.  Car^ 
penter,  24  N.  T.  86;  State  v.  Parker,  25  Minn.  216. 
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An  allegation  that  a  person  had  usurped  the  office  of  supervisor 
of  the  county  of  A.  would  be  inconsistent  with  one  that  there  was  no 
county  of  A.  And  since  a  city  cannot  exist  in  this  state  without  in- 
corporation,  it  is  equally  inconsistent  to  sue  one  as  a  corporation,  and 
at  the  same  time  deny  its  existence  as  a  corporation.  But  for  this 
there  is  a  precedent,  {People  v.  Nevada^  6  Gal.  143 ;)  and  as  no  sub- 
stantial right  of  any  one  can  be  prejudiced  by  following  it,  we  think 
no  good  would  result  from  not  doing  so;  particularly  as  the  object 
of  the  Code  will  be  effected,  and  justice  promoted  thereby.  Code 
Civil  Proc.  §  4.  And  in  Regina  v.  City  of  Chester,  cited  in  King  v. 
Aniery,  2  Term  B.  565,  there  seems  to  have  been  a  judgment  against 
the  city  of  Chester  on  default  for  failing  to  show  its  right  to  be  a 
corporation.  In  People  v.  Flint,  11  Pac.  G.  Law  J.  605,  the  judgment 
that  the  association,  of  which  the  defendants  were  alleged  to  be  of- 
ficers, never  had  any  legal  existence  as  a  corporation,  was  reversed 
on  the  ground  that  such  a  judgment  could  not  properly  be  rendered 
in  an  action  to  which  the  association  was  not  a  party. 

In  New  Jersey  it  has  been  held  that,  in  an  action  to  have  it  adjudged 
that  a  corporation  was  never  legally  constituted,  the  proceeding  must 
be  one  that  will  bring  the  corporation  itself  directly  before  the  court. 
State  v.  Brown,  31  N.  J.  Law,  355.  There  is  no  defect  of  par- 
ties defendant  by  reason  of  the  omission  to  join  the  trustees  of  the 
defendant  with  it.  According  to  People  v.  Carpenter  and  State  v. 
Parker,  supra,  if  the  defendant  had  never  been  incorporated,  an  ac- 
tion would  lie  against  said  trustees  for  usurping  said  offices.  But 
the  usurpation  of  an  office  is  one  thing  and  the  usurpation  of  a 
franchise  is  another  and  quite  different  thing.  In  the  one  case,  the 
judgment  would  be  that  the  defendant  be  excluded  from  the  office;  in 
the  other,  from  the  franchise.  The  question  whether  the  complaint 
does  not  show  that  this  action  is  brought  against  neither  a  person 
nor  a  corporation,  is  the  only  one  which  has  perplexed  us,  and  the 
difficulty  could  not  be  obviated  by  joining  the  trustees  of  the  defend- 
ant with  it.  If  it  can  be  sued  at  all,  it  can  be  sued  alone.  We  are 
therefore  of  the  opinion  that  if  the  complaint  shows  that  there  has 
been  a  usurpation  of  the  franchise  to  be  a  municipal  corporation,  the 
demurrer  to  the  complaint  should  be  overruled. 

The  complaint  shows :  (1)  That  the  petition  presented  to  the  board 
of  supervisors  was  not  one  that  had  been  signed  by  at  least  100  elect- 
ors of  the  county,  but  was  a  copy  of  one  which  had  been  signed  by 
them.  The  law  requires  the  presentation  of  a  petition  signed  by  the 
stated  number  of  electors,  and  does  not  authorize  the  board  to  act  on 
a  copy.  (2)  That  the  board  did  not  ascertain  and  determine  how 
many  inhabitants  resided  within  the  boundaries  of  said  proposed  cor- 
poration.  The  law  requires  this  to  be  done  before  notice  of  an  elec- 
tion is  given.  (3)  That  the  notice  of  election  did  not  require  the 
voters  to  cast  ballots  containing  the  names  of  persons  voted  for  to 
fill  the  various  elective  municipal  offices  prescribed  by  law  for  sucb 
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a  corporation.  The  notice  should  have  contained  that  requirement. 
(4)  That  the  board  did  not  declare  to  which  class  of  municipal  cor- 
porations this  one  belonged.  It  should  have  done  so.  (5)  That  the 
board  made  no  order  declaring  the  territory  included  within  the  pro- 
posed boundaries  of  "the  city  of  Riverside"'  duly  incorporated.  That 
is  one  of  the  requirements  of  the  law. 

We  thiuk  the  right  to  eujoy  and  exercise  the  franchise  of  a  mu- 
nicipal corporation  depends  on  a  compliance  with  the  provisions  of 
the  statute  which  authorizes  the  organization  of  such  corporations ; 
and  as  the  complaint  shows  that  the  defendant  is  exercising  such  a 
franchise  without  being  incorporated  according  to  law,  it  states  facts 
sufficient  to  constitute  a  cause  of  action.  Judgment  reversed,  with 
directions  to  the  court  below  to  overrule  the  demurrer,  with  leave  to 
the  defendant  to  answer  vrithin  10  days  after  being  notified  thereof. 

We  concur :     Thornton,  J. ;  Myriok,  J. 


M  Cal.  391 

Helm  v.  Chapman.     (No.  9,373.) 

Filed  January  5, 1885. 

Mechanics'  Libnb  on  MnfiNo  Claihs — Structure,  Mine  ab. 

One  who  performs  labor  in  any  pit,  shaft,  or  gallery  of  a  mine  is  entitled  to 
a  lien  on  the  whole  mining  claim.  A  mine  or  pit  suak  within  a  mining  claim 
is  a  structure,  for  the  purpose  of  such  lien,  within  the  meaning  of  Code  Civil 
Proc.  4  1186. 

In  bank.    Appeal  from  the  superior  court  of  Nevada  county. 

A.  C.  NUes,  for  appellant. 

Johnson  dt  Mason,  for  respondent. 

By  the  Court.  Section  1186  of  the  Code  of  Civil  Procedure  treats 
of  the  ''buildings  improvement,  or  structure"  as  separate  and  distinct 
from  the  land  upon  which  it  is  erected  or  constructed.  We  think, 
without  doing  violence  to  the  received  meaning  of  language,  a  mine 
or  pit  sunk  within  a  miniug  claim  may  be  called  a  structure.  Sec- 
tion 1183  does  not,  it  is  true,  provide  for  a  lien  upon  mines,  but  upon 
''mining  claims."  The  lien,  if  it  exists  at  all,  extends  to  the  whole 
claim.  Strictly  speaking,  of  course,  a  ''mining  claim"  cannot  be  con- 
structed, altered,  or  repaired.  The  intention  of  the  law-makers  seems 
to  have  been  to  give  a  lien  upon  the  whole  claim,  for  labor  performed 
on,  and  for  materials  furnished  for  and  used  in,  any  structure,  or  on 
or  in  the  alteration  or  repair  of  any  structure  on  or  in  the  mining 
claim.  We  deem  it  our  duty  to  give  effect  to  the  legislative  purpose 
by  holding  that  one  who  performs  labor  in  any  pit,  shaft,  or  gallery 
of  a  mine  is  entitled  to  a  lien  on  the  whole  mining  claim.  Judgment 
and  order  affirmed. 
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M  Cal.  993 

Levy  v.  Superior  Court  op  Yolo  Co.  and  another.     (No.  9,837.) 

Filed  JaQuary  6,  1835. 

Appeal— Jurisdiction — ^Undertakinq — Cektiorari. 

An  undertaking  is  a  prerequisite  to  the  acquisition  of  jurisdiction  by  the 
superior  court  on  an  appeal  from  an  inferior  court,  and  the  sufficiencv  or  in- 
sufficiency of  the  undertaking  is  a  matter  which  can  always  be  inquired  into  in 
a  proceeding  by  certiorari  to  test  the  question  of  jurisdiction. 

Department  1.     Application  for  writ  of  mandate. 

J.  C.  Ball,  for  petitioner. 

G.  P.  Harding  and  J.  W.  Ooin,  for  respondents. 

McKiNSTRY,  J.  The  undertaking  on  appeal  was  sufficient  to  give 
jurisdiction  to  the  superior  court.  We  suppose,  on  motion,  the  su- 
perior court  will  vacate  the  order  dismissing  the  appeal.  If,  however, 
it  is  necessary  again  to  resort  to  this  court  for  relief,  we  suggest  to 
petitioner  that  his  application  should  be  for  a  writ  of  review  to  annul 
the  order  dismissing  the  appeal.  An  undertaking,  such  as  is  re- 
quired by  the  statute,  is  a  prerequisite  to  the  acquisition  of  jurisdic- 
tion by  the  superior  court.  That  court  can  neither  give  to  itself  ju- 
risdiction by  holding  an  insufficient  undertaking  sufficient,  nor  divest 
itself  of  jurisdiction  by  holding  a  sufficient  bond  insufficient.  The 
sufficiency  or  insufficiency  of  the  undertaking  is  a  matter  which  can 
always  be  inquired  into  in  a  proper  proceeding  to  test  tlie  question 
of  jurisdiction.  The  jurisdiction  of  the  appellate  court  depends  upon 
the  undertaking,  which  is  a  portion  of  the  record.  The  case  is  not 
like  those  in  which  jurisdiction  depends  upon  the  existence  of  facts 
aliunde.  In  such  cases  the  finding  of  the  court,  upon  the  evidence 
bearing  upon  the  issue,  that  the  fact  does  or  does  not  exist,  is  conclu- 
sive. But  mandamus  is  not  petitioner's  remedy.  A  mandate  that 
the  superior  court  proceed  to  a  hearing  of  the  appeal  on  the  merits, 
or  to  a  retrial  of  the  issues,  would  not  annul  but  simply  ignore  the 
order  dismissing  the  appeal.  The  order  must  first  be  annulled  by  a 
direct  proceeding;  that  is,  by  certiorari.  Such  is  the  remedy  when 
a  court  has  entered  a  judgment  or  made  an  order  in  excess  of  its  ju- 
risdiction.    Writ  denied  and  proceeding  dismissed. 

We  concur :     Sharpstbin,  J. ;  Thornton,  J. 


M  Cal.  281 

Savings  &  Loan  Soo.  v.  Dberino  and  others.     (No.  8,471.) 

FUed  January  5,  1885. 

Djebd  of  Trust— Trustee's  Sale  under-- Recitals  in  Trustee's  Deed,  Ef- 
fect OF. 

Where  a  deed  of  trust  provides  that  in  case  of  default  in  payment  of  the  debt 
for  which  it  is  given,  the  trustees  shall,  on  application  of  the  plaintiff,  (the 
creditor,)  sell  the  premises  to  them  conveyed  at  public  auction,  to  the  highest 
bidder,  for  cash,  and  authorizes  the  trustees  to  establish,  as  condition  of  sale, 
that  the  creditor  may  bid  and  purchase  thereat,  and  on  the  sale  in  accordance 
therewith,  at  which  plaintiff  purchased,  the  trustee's  deed  to  him  recites  that 
v.6p,no.5 — 33 
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the  sale  was  at  public  auction  to  the  highest  bidder,  for  cash,  and  that  the  trus- 
tees did,  as  condition  of  sale^  permit  the  plaintiff  to  bid  and  purchase,  such  re- 
citals, if  the  deed  of  trust  is  silent  as  to  their  effect,  are  sufficient  evidence  of 
the  facts  recited ;  and  evidence  dehors  the  deed,  of  the  facts  so  recited,  was  not 
necessary,  in  an  action  of  ejectment,  to  show  title  and  the  right  of  possession 
in  the  plaintiff. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
coantj  of  San  Francisco. 

Mich,  MMany,  for  appellants. 

A.  N.  Drown,  for  respondent. 

MoKiNSTET,  J.  The  complaint  is  in  "ejectment  f  the  answer  deiljr- 
ing  its  averments,  except  the  averment  of  the  possession  of  defend- 
ant Deering.  The  plaintiff  claims  to  deraign  title  through  a  deed  of 
trust  and  a  conveyance  executed  by  the  trustees.  The  deed  of  trust 
provides  that,  in  case  of  default,  etc.,  the  parties  of  the  second  part 
(the  trustees)  shall,  on  application  of  the  party  of  the  third  part, — 
plaintiff,  the  creditor, — sell  the  premises  to  them  conveyed  at  public 
auction,  to  the  highest  bidder,  for  cash,  and  authorizes  the  trustees 
to  establish  "as  condition  of  sale"  that  the  creditor  (plaintiff  herein) 
may  bid  and  purchase  thereat.  The  deed  from  the  trustees  to  plain- 
tiff recites  that  the  sale  was  at  public  auction,  to  the  highest  bidder, 
for  cash,  and  that  the  trustees  did,  "as  a  condition  of  sale,"  permit 
the  plaintiff  to  bid  and  purchase.  The  deed  of  trust  is  silent  as  to 
the  effect  of  such  recitals  in  the  deed  from  the  trustees  to  the  pur- 
chaser at  the  auction  sale. 

Appellants  contend  the  deed  from  the  trustees  did  not  establish 
title  or  the  right  of  possession  in  the  plaintiff,  in  the  absence  of  evi- 
dence dehors  the  deed  of  the  facts  of  a  sale  to  the  highest  bidder  for 
cash,  and  of  the  establishment  of  a  condition  authorizing  plaintiff  to 
bid.  To  sustain  the  point  thus  made,  counsel  for  appellant  cites 
Jones,  Mortg.  §  1830,  where  that  writer  says : 

"When  the  validity  of  a  sale  under  a  power  is  questioned  by  the  debtor,  on 
the  ground  that  the  advertisement  of  the  sale  was  not  made  in  pursuance  of 
the  deed,  the  burden  of  proving  a  proper  advertisement  rests  upon  the  pur- 
cliaser  or  other  party  ihsisting  upon  the  sale.'' 

The  only  case  referred  to  in  support  of  the  foregoing  statement  is 
Oibson  V.  Jonesy  5  Leigh,  370,  which  was  a  bill  in  equity  to  set  aside 
a  sale  by  trustees.  The  deed  provided  that  if  the  ancestor  of  the 
plaintiff  should  fail  to  pay  a  certain  debt  when  due,  the  trustees,  being 
thereunto  required  by  the  creditor,  should  sell  the  land  at  public  auc- 
tion on  the  premises  for  cash,  after  having  advertised  the  time  and 
place  of  sale  for  20  days.  The  trustees  sold  and  conveyed  part  of 
the  lands,  (to  the  creditor,)  stating  in  their  deed  that  they  had  made 
the  sale  agreeably  to  the  provisions  of  the  deed  of  trust  under  which 
they  acted.  The  bill  was  exhibited  against  the  trustees  and  Joel 
Jones, — the  creditor  and  purchaser  from  the  trustees, — and  one  Read, 
the  vendee  of  Joel  Jones,  with  alleged  notice,  and  averred,  among 
other  matters,  that  the  sale  was  made  by  the  trustees  without  due 
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notice  or  advertisement.  Joel  Jones  answered  that  he  bought  for  fall 
value,  and  supposed  the  sale  had  been  duly  advertised,  and  Bead 
answered  that  he  had  purchased  from  his  vendor  without  notice  of 
any  defect  in  the  advertisement  of  the  sale.  The  trustees  did  not 
answer.     The  chancellor  dismissed  the  bill. 

The  court  of  appeals  reversed  the  decree  dismissing  the  bill,  on  the 
ground  that  the  trustees  ought  to  have  been  before  the  court  antecedent 
to  a  decree  of  dismissal  on  the  merits.     The  court  of  appeals  said : 

*'The  bill  charged  that  the  sale  of  the  trustees  was  made  without  advertise- 
ment, and  called  upon  t?ie  trustees  to  answer  that  cUlegation.  *  *  «  The 
plaintiffs  could  not  prove  there  was  no  advertisement.  They  made  an  effort 
to  do  it  by  making  the  trustees  parties;  but  their  biU  was  dismissed  without 
the  trustees  ever  having  been  brought  before  the  court." 

The  other  defendants  had  answered,  not  denying  the  insufficiency 
of  the  advertisement.    In  the  position  of  the  case,  the  court  remarked : 

'*  We  cannot,  then,  take  the  advertisement  as  proved,  but,  on  the  other  hand, 
we  cannot  take  its  existence  as  negatived,  because  those  who  were  counu- 
sant  of  that  matter  (the  trustees)  are  not  before  the  court." 

The  plaintiffs  there  could  not,  as  under  our  practice,  call  the  trus- 
tees as  witnesses  to  be  examined  orally.  They  had  a  right  to  de« 
mand,  however,  and  did  demand,  that  the  trustees  make  full  dis- 
covery, by  answer,  of  the  facts  with  reference  to  the  existence  or  non- 
existence of  the  required  advertisement.  The  plaintiffs  had  not 
sought  by  attachment  to  compel  the  trustees  to  answer,  nor  had  they 
taken  proceedings  for  a  decree  pro  canfesso.  As  said  by  the  court  of 
appeals,  a  failure  on  the  part  of  plaintiffs  to  bring  the  trustees  before 
the  court  ''might  indeed  have  exposed  them  to  dismission /or  want  of 
prosecution,"  but  that  court  held  it  error  on  the  part  of  the  chancellor 
(in  the  absence  of  the  trustees)  to  order  a  dismissal  "on  the  merits." 
An  examination  of  Oibson  v.  Jones,  in  view  of  the  equity  practice  of 
the  Virginia  courts,  very  clearly  shows  that  the  case  does  not  sustain 
the  proposition  laid  down  in  Jones  on  Mortgages.  It  will  be  observed 
also  that  the  learned  author,  in  the  portion  of  his  work  from  which 
the  extract  is  taken,  is  not  considering  the  effect  of  deeds  by  trustees 
in  courts  of  law,  but  asserts  a  supposed  rule  in  courts  of  equity, 
where  such  deeds  may  always  be  impeached  for  any  substantial 
irregularity  preceding  their  execution.  In  section  1895,  Jones, 
Mortg.,  it  is  said : 

*'It  is  sometimes  provided  in  deeds  of  trust  that  the  recitals  contained  in 
the  trustee's  deed  of  sale  under  the  power  shall  be  prima  facie  evidence  of 
the  facts  stated  in  it.  But  in  the  absence  of  such  a  provision  the  recitals  are 
no  evidence  of  their  truth." 

In  a  note  to  this  passage  the  learned  author  cites  VaU  v.  Jacobs, 
62  Mo.  130;  Neilson  v.  Chariton  Co.  60  Mo.  386;  Carter  v.  Abshire, 
48  Mo.  300.     In  Vail  v.  Jacobs  the  court  said : 

"The  deed  of  trust  does  not,  as  is  usual,  contain  a  provision  that  the  re- 
citals contained  in  the  deed  of  the  trustee  shall  be  prima  facie  evidence  of 
their  truth.  In  the  absence  of  any  such  proviso,  some  evidence  should  have 
Cal.Rep.  5-8  P.— 7 
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been  introduced  in  support  of  the  recitals  of  the  trustee's  deed.     Carter  v. 
Abshire,  48  Mo.  300;  Neilson  v.  Chariton  Co.  60  Mo.  386." 

And  in  Neilson  v.  Chariton  Co,  the  court  said : 

"But  the  recitals  in  the  deed  of  the  trustee  would  not  be  prima  facie  evi- 
dence thereof,  unless  so  provided  in  the  deed  creating  the  power.  Carter  v. 
Ahshire,  48  Mo.  300." 

But  all  that  was  decided  in  Carter  v.  Abshire  was : 

'*The  trustee  in  his  deed  recites  that  he  put  up  the  notices  in  public  places, 
and,  by  the  terms  of  the  trust  deed  to  him,  his  recitals  are  prima  facie  evi- 
dence of  everything  contained  tlierein.  Till  they  are  rebutted  or  overcome 
by  countervailing  evidence,  full  faith  and  credit  must  be  attached  to  them." 
Page  302. 

And  that  was  in  a  court  of  equity.     Page  301. 

In  Wood  V.  Lake — a  "real  action"  under  the  Code  of  Alabama — 
it  was  stated  by  the  court  that  the  sale  by  the  trustee  was  under  "a 
naked  power."  62  Ala.  489.  But  what  is  there  said  with  refer- 
euce  to  the  necessity  of  one  relying  on  such  sale,  in  an  action  at  law, 
providing  a  strict  compliance  with  the  specific  power,  was  not  in- 
volved in  the  determination  of  the  case,  which  was  decided  on  the 
ground  that  the  trustee's  deed  was  void  because  not  recorded  as  re- 
quired by  a  statute  of  that  state.  Of  the  cases  cited  by  the  supreme 
court  of  Alabama  in  Wood  v.  Lake  we  have  already  commented  upon 
and  explained  Gibson  v.  Jones,  supra,  in  which  it  was  held  that,  un- 
der the  chancery  practice  then  existing  in  Virginia,  (the  trustees  hav- 
ing failed  to  answer  a  bill  charging  them  with  having  sold  without 
the  requisite  notice,  and  calling  on  them  to  answer  the  charge,)  the 
bill  ought  not  to  have  been  dismissed  as  to  the  merits.  Williams  v. 
Peyton's  Lessee,  4  Wheat.  77,  only  repeats  the  established  proposi- 
tion that  the  statutory  power  of  a  tax  collector  to  sell  lands,  in  default 
of  payment  of  taxes,  is  a  naked  power,  not  coupled  with  an  interest, 
and  that  every  legal  prerequisite  must  precede  the  employment  of  the 
power.  Ormsby  v.  Tarascon,  3  Litt.  410,  was  a  bill  by  a  mortgagor 
to  redeem  from  a  sale  by  the  mortgagee,  with  power  of  sale,  the  sale 
having  been  made  for  a  portion  of  the  indebtedness  not  yet  due.  No 
question  seems  to  be  decided  as  to  the  party  upon  whom  devolved  the 
onus  of  proof  with  respect  to  the  execution  or  abuse  of  the  power. 
In  Hall  V.  Towne — a  bill  to  set  aside  a  sale  under  a  power  in  the 
mortgage,  and  to  redeem  on  paying  the  mortgage  debt  and  interest — 
it  was  simply  held  that  a  power  of  sale  conferred  in  a  mortgage  must 
be  strictly  pursued.  45  111.  493.  Sears  v.  Livermore,  17  Iowa,  297, 
was  in  equity,  to  set  aside  a  sale  under  a  trust  deed.  It  was  decided 
that  deviations  from  the  directions  in  the  power  invalidated  the  sale. 
There  was  no  question  as  to  which  of  the  parties  should  prove  the 
facts.  Fowle  v.  Merrill,  10  Allen,  350,  was  a  bill  to  redeem  after  an 
invalid  sale  under  a  power  in  a  mortgage ;  the  power  authorizing  the 
mortgagee  to  sell  the  mortgaged  premises,  including  the  equity  of  re- 
demption, and  the  mortgagee  having  attempted  to  sell  the  equity  of 
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redemption  separately.  Roarty  v.  Mitchell,  7  Gray,  243,  was  a  writ 
of  entry,  the  declaration  alleging  plaintiff's  seizin  in  fee,  and  his  title 
depending  upon  a  deed  made  under  a  power  contained  in  a  mori* 
gage.  The  deed  from  the  mortgagee  might  have  been  sufficient  to 
operate  as  an  assignment  of  the  mortgagee's  interest,  but  the  declara- 
tion contained  no  averment  of  seizin  in  mortgage,  without  which  (un- 
der a  Massachusetts  statute)  the  demandant  could  not  rely  on  a  mort- 
gage title. 

None  of  the  foregoing  cases  (except,  perhaps,  one  of  them)  neces- 
isarily  involve  and  uphold  the  proposition  that  in  an  action  at  law 
brought  by  the  purchaser  from  the  trustees,  having  the  legal  title  to 
recover  possession,  it  is  necessary  for  the  plaintiff,  as  part  of  his  case, 
to  prove  a  strict  compliance  with  the  terms  of  the  specific  power  con- 
tained in  the  deed  of  trust.  Nor  do  they  support  the  view  that  even 
in  equity,  when  the  bill  is  filed  to  set  aside  the  sale,  the  burden  of 
proving  strict  compliance  with  the  special  power  is  cast  on  the  pur- 
chaser from  a  trustee  with  the  legal  title.  The  deed  of  trust  now  be- 
fore us  purports  to  convey  the  legal  title  to  the  trustee,  and  provides 
that  in  case  the  grantor  shall  pay  the  notes  and  interest,  and  all 
moneys  laid  out  for  repairs,  taxes,  insurance,  etc.,  by  the  trustees, 
they  will  reconvey,  etc.  The  deed  transferred  the  legal  title  to  the 
trustees,  (Koch  v.  Briggs,  14  Cal.  257;  Grant  v.  Burr,  54  Cal.  298;) 
the  defendant  retaining  the  right  to  a  reconveyance  in  case  of  pay- 
ment, and  to  a  sale  as  provided  in  case  of  default.  Beat  v.  Blair,  33 
Iowa,  318,  was  an  action  of  ejectment.  It  was  there  decided  that 
the  recitals  in  the  deed  of  the  trustee  were  prima  facie  evidence  of 
the  matters  recited,  although  the  deed  of  trust  did  not  purport  to  give 
the  recitals  such  effect. 

It  was  distinctly  held  in  Illinois  that  a  deed  from  trustees  holding 
the  legal  title  passed  the  title,  with  or  without  notice  on  the  part  of 
the  purchaser  of  a  failure  to  comply  with  the  specific  requirements 
of  the  trust  deed  as  to  publication  of  notice,  and  until  a  redemption 
such  grantee  could  hold  the  legal  title  and  set  it  up  in  ejectment,  as 
in  that  action  none  but  the  legal  title  can  be  tried  or  regarded;  the 
court  saying:  "This  is  elementary,  and  requires  no  citation  of  au- 
thority in  its  support."  Wilson  v.  South  Park  ComWs,  70  111.  50.  The 
report  of  the  case  does  not  show  that  the  deed  of  trust  made  the  re- 
citals in  the  trustee's  deed  evidence  of  the  matters  recited.  Reece  v. 
Allen,  5  Oilman,  236,  holds  that  as  the  legal  title  is  in  the  trustee  he 
conveys  it  to  the  purchaser, — whether  rightfully  or  wrongfully  is  not 
a  subject  of  inquiry  in  an  action  at  law  to  recover  the  possession.  To 
the  same  effect  is  Dawson  v.  Hayden,  67  111.  52.  And  in  Kcester 
V.  Burke,  81  111.  436,  the  trust  deed  did  not  provide  that  the  recitals 
in  the  deed,  to  be  given  a  purchaser,  should  be  evidence  prima  facie 
or  conclusive.     Yet  the  court  said : 

"By  the  terms  of  the  trust  deed,  however,  the  legal  title  to  the  premises 
was  vested  in  the  trustee.    At  law,  a  sale  and  conveyance  by  him  would  oper- 
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ate  to  transfer  the  legal  title.  Whether  the  sale  was  made  in  compliance  with 
the  power  contained  in  the  trust  deed  or  not  was  not  a  proper  subject  of  in- 
quiry in  an  action  of  ejectment.  If  the  trustee  sold  contrary  to  the  terms  of 
the  trust  deed,  the  remedy  was  in  equity." 

In  all  cases  the  legal  title  is  in  the  trnstees  under  the  trust  deed, 
if  the  deed  purports  to  convey  the  legal  estate;  and,  in  such  cases, 
a  power  of  sale  is  a  power  appendant  to  the  estate  itself,  and  takes 
effect  out  of  it.  Trustees,  having  the  legal  estate,  may,  <U  law,  sell, 
convey,  assign,  or  incumber  the  same.  The  general  power  of  the 
trustee  to  sell  and  mcumber  the  estate  is  co-extensive  with  his  own- 
ership; and  this  general  power  over  the  legal  title  is  entirely  distinct 
from  the  execution  of  a  special  power  given  in  respect  to  the  sale  of 
an  estate.  Though  a  trustee  may  thus  sell  even  in  breach  of  the 
trust,  a  conveyance  without  consideration  will  not  injure  the  ce$tui 
que  trust,  as  the  grantee  who  is  a  volunteer  will  hold  upon  the  same 
trusts  as  the  trustee;  and  if  the  purchaser  for  a  valuable  considera- 
tion have  notice  of  the  trust,  he  will  still  hold  the  estate  on  trust.  If, 
however,  the  purchaser  have  notice  of  the  trust,  his  conveyance  does 
not  operate  as  a  transfer  to  him  of  the  special  power  of  sale.  He  will 
have  only  the  naked  legal  title ;  but  this  will  draw  to  it  the  right  of 
possession  at  law  on  which  he  can  recover,  the  cestui  being  required 
to  appeal  to  a  court  of  equity  for  a  decree  for  a  conveyance  upon  such 
conditions  as  may  be  just.  Ferry,  Trusts,  (2d  Ed.)  §§  602,  i,  k,  334» 
218,  274. 

Judgment  and  order  a£Srmed. 

We  concur:    Boss,  J.;  McKee,  J*. 


6e  Cal.  805 

NuNAN  r.  Berbt  and  others.    (No.  8,852.) 

Filed  January  10,  1885. 

1.  Action  on  Ofpiciat.  Bond— Dismissal  as  to  Principal  on  Death. 

In  an  action  on  ofl9cial  bond,  where,  after  the  commencement  of  tlie  action, 
but  before  service  of  the  summons  on  him,  the  principal  died,  a  discontinuance 
as  to  him,  on  motion  of  the  surviving  defendants,  and  with  plaintiff's  consent, 
is  not  erroneous. 

2.  Evidence  Held  to  Sustain  the  Findings. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

(3.  F.  dt  W.  H.  Sharp,  for  appellants. 

McAllister  dt  Bergin,  for  respondent. 

Bt  the  Goubt.  Action  on  a  bond.  Nunan  was  sheriff,  and  be 
appointed  Berry  deputy-sheriff  and  book-keeper.  Berry  executed  to 
Nunan  a  bond,  with  the  other  defendants  as  sureties,  conditioned  for 
the  faithful  performance  of  his  duties,  and  for  the  accounting  and 
payment  to  Nunan  of  all  moneys  collected  by  Berry  as  deputy-sheriff 
and  book-keeper.    The  penalty  of  the  bond  was  $10,000.    After  the 
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commencement  of  the  action,  but  before  service  of  summons  on  him. 
Berry  died,  and,  when  the  cause  came  on  for  trial,  on  motion  of  the 
attorney  for  the  surviving  defendants,  the  sureties,  as  appears  by  the 
statement,  the  action  was  discontinued  as  to  Berry,  plaintiff  consent- 
ing. We  see  no  error  in  this  of  which  the  defendants  can  complain* 
The  court  found  that  Berry  received  $10,000  and  upwards  by  virtue 
of  his  office,  which  he  failed  to  pay  over,  and  rendered  judgment  for 
plaintiff  for  $10,000,  the  amount  of  the  penalty  of  the  bond,  with 
interest  at  the  rate  of  7  per  cent,  per  annum.  We  have  examined 
the  various  points  presented  by  appellants,  but  do  not  think  them  of 
sufficient  importance  to  be  considered  at  length.  We  think  the  evi- 
dence sufficient  to  sustain  the  findings,  and  that  the  rulings  of  the 
court  were  correct.     Judgment  and  order  affirmed. 


3  Cal.  Unrep.  427 

Butcher  v.  Vaoa  Vallbt  &  C.  L.  R.  Co.    (No.  7,883.) 
Filed  Janaary  9, 1885. 

1.  Vartancb,  Materiai/— Allboation  and  Proop. 

Where  the  complaint  in  an  action  a^inst  a  railroad  company  alleges  the 
.  destruction  of  the  plaintiff's  property  by  a  fire  kindled  on  his  premises  by  sparlcs 
which  proceeded  directly  from  defendant's  locomotive  to  plaintiff's  land,  but 
the  proof  is  that  such  property  was  destroyed  by  a  fire  Icindled  on  the  adjoin- 
ing land  by  sparks  from  the  same  source,  which  fire  moved  onto  plaintiff's 
land,  this  does  not  constitute  a  material  variance  between  the  proof  and  the 
allegation. 

2.  Evidence— Damage  by  Locomotive  Sparks— Proof  of  Similab  Acts. 

It  is  not  erroneous  to  permit  proof  that  prior  and  subsequent  to  the  fire  which 
produced  the  injury  complained  of,  other  fires  had  been  kindled  by  defendant's 
engines. 
8.  Same— Evidence  of  Repairs  to  Engine. 

Evidence  of  repairs  made  on  the  smoke-stack  of  the  locomotive,  which  it  is 
alleged  caused  the  fire  complained  of,  is  properly  admissible. 
4.  Pjrbpondbrancb  of  Evidence— Jury  to  Determine. 

Whether  the  preponderance  of  evidence  was  on  the  one  side  or  the  other  of 
a  question  of  fact  is  a  matter  for  the  jury  alone  to  determine. 
6.  Jury,  Instructions  to. 

An  instruction  to  a  jury  that  if  they  '*  find  that  the  fire  complained  of  was 
kindled  by  defendants  under  circumstances  incompatible  with  the  idea  that 
the  engine  was  of  approved  construction  and  properly  managed,"  they  shall 
find  for  plaintiff,  implies  that  there  was  evidence  sumcicnt  to  justify  such  a 
finding,  and  is  erroneous. 

Hyrick,  J.,  dissenting. 

In  bank.     Appeal  from  thd  superior  court  of  Solano  conntv. 

Jos.  McKenna,  for  appellant. 

Q.  A.  Lamont  and  W.  Van  Dyke,  for  respondents. 

Sharpstein,  J.  Whatever  may  have  been  the  origin  of  the  fire 
which  consamed  the  plaintiff's  grain,  none  of  the  witnesses  saw  it  be- 
fore it  had  reached  "Wilson's  field,"  which  lies  between  the  defend- 
ant's railroad  and  the  plaintiff's  land.  The  allegation  of  the  com- 
plaint is  that  "by  reason  of  the  carelessness  and  negligence  of  said 
company,  (defendant,)  and  the  engineers  and  employes  thereof,  the  fire 
from  the  engine  and  locomotive  of  said  road  was  suffered  to  escape 
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and  did  escape,  and  by  reason  thereof  came  apon  the  land  of  the 
plaintiff/'  etc.  To  the  introduction  of  evidence  of  the  discovery  of 
the  fire  in  ''Wilson's  field,"  the  defendant  objected  upon  the  ground 
that  '*the  allegation  of  the  complaint  is  as  to  a  fire  communicated  by  the 
defendant's  engine  to  the  plaintiff's  field."  The  most  favorable  light 
in  which  the  evidence  can  be  viewed  for  the  plaintiff  is  that  it  tends 
to  prove  that  a  fire  was  kindled  in  **  Wilson's  field"  by  sparks  emitted 
by  said  locomotive,  and  that  the  fire  so  kindled  moved  on  through 
said  field  until  it  reached  the  land  of  the  plaintiff,  where  it  caused  the 
injury  complained  off.  And  if  this  constitutes  a  material  variance 
between  the  proof  and  the  allegation,  the  objection  should  have  been 
sustained.  But  the  court  overruled  it.  The  ruling  was  excepted  to, 
and  is  specified  as  error. 

Whether  the  destruction  of  the  plaintiff's  property  was  caused  by 
a  fire  kindled  on  his  premises  by  sparks  which  proceeded  directly 
from  the  locomotive  to  his  land,  or  by  a  fire  kindled  on  land  adjoin- 
ing his  by  sparks  from  the  same  source,  would  not  affect  the  defend- 
ant's liability.  Henry  v.  Southern  P.  R.  Co.  50  Cal.  176;  Fent  v. 
Toledo,  P.  dt  W.  Ry.  Co.  59  111.  349;  Insurance  Co.  v.  Ttoeed,  7 
Wall.  44;  Powell  v.  Deueney,  3  Gush.  300;  Vandenburgh  v.  Truax^  4 
Denio,464;  Hart  v.  Western  R.  Co.  13  Mete.  99;  Perley  v.  Eastern 
R.  Co.  98  Mass.  414;  Piggot  v.  Eastern  Counties  Ry.  Co.  64  E.  C. 
L.  229;  Smith  v.  London  d  S.  W.  R.  Co.  L.  R.  5  C.  P.  98;  Field  v. 
New  York  C.  R.  Co.  82  N.  Y.  345.  If  the  allegation  had  been  strictly 
in  accordance  with  the  evidence,  the  material  question  would  have 
been:  Was  the  plaintiff's  property  destroyed  by  a  fire  kindled  in 
"Wilson's  field"  by  sparks  emitted  from  defendant's  locomotive?  As 
it  is,  if  the  evidence  had  strictly  corresponded  with  the  allegation,  it 
would  have  shown  that  sparks  emitted  from  the  defendant's  locomotive 
proceeded  directly  to  plaintiff's  land,  and  there  kindled  the  fire  which 
consumed  his  property.  In  either  case  the  gravamen  of  the  charge 
would  be :  that  the  fire  was  caused  by  the  negligence  of  the  defendant 
in  permitting  sparks  to  escape  from  its  locomotive.  So  the  only  va- 
riance between  the  allegation  and  the  proof  is  as  to  the  place  where 
the  fire  which,  it  is  alleged,  escaped  from  defendant's  locomotive  first 
came  in  contact  with  inflammable  matter;  and  the  liability  of  the 
defendant  would  be  the  same  whether  the  locus  in  quo  was  on  the 
plaintiff's  land  or  in  "Wilson's  field;"  therefore  it  is  not  apparent  to 
us  how  the  defendant  could  have  been  actually  misled  to  its  prejudice 
in  maintaining  its  defense  upon  the  ments.     Code  Civil  Proo.  469. 

If  the  plaintiff's  witness  Marshall  had  testified  that  he  saw  a  fire 
kindled  by  sparks  emitted  from  a  locomotive  on  the  defendant's  road, 
either  before  or  after  the  destruction  of  the  plaintiff's  property,  such 
evidence  would  have  been  admissible  to  show  the  cause  of  the  injury 
complained  of,  or  to  show  negligence  in  the  construction  or  working 
of  defendant's  locomotive.  Henry  y.  Southern  P.  R.  Co.  50  Cal.  176; 
Home  Ins.  Co.  v.  Pennsylvania  R.  Co.  11  Hun,  182 ;  Grand  Tiimk  22, 
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Co.  V.  Richardson,  91  U.  S.  454;  Field  r.  New  York,  etc.,  R.  Co.  32 
N.  Y.  339;  St.  Joseph  dt  D.  G.  R.  Co.  v.  Chase,  11  Kan.  47;  Huyett 
V.  Philadelphia  d  R.  R.  Co.  23  Pa.  St.  873;  Piggot  v.  Eastern  Coun- 
ties Ry.  Co.  3  C.  B.  229;  Illinois  Cent.  R.  Co.  v.  Mills,  42  111.  407; 
Ellis  V.  Portsmouth  dt  R.  R.  Co.  2  Ired.  (N.  C.)  Law,  138. 

In  Henry  v.  Southern  P.  R.  Co.  this  court  said:  **V^e  think  there 
was  no  error  in  permitting  proof  that  prior  and  subsequent  to  the  fire 
which  produced  the  injury  complained  of,  other  fires  were  kindled 
by  defendant's  engine."  But  the  witness  Marshall  did  not  testify 
that  the  fire,  which  he  saw  about  two  weeks  after  plaintiff's  property 
was  destroyed,  was  caused  by  defendant's  locomotive.  On  the  con- 
trary, he  testified  that  he  did  not  know  what  caused  it.  But  we  are 
not  called  upon  to  determine  the  weight  of  such  evidence.  The  ques- 
tion of  its  admissibility  is  alone  before  us;  and  we  think  it  was  ad- 
missible under  the  cases  above  cited.  If  evidence  that  the  main  fire 
was  first  discovered  soon  after  the  engine  had  passed  near  the  spot 
where  it  was  discovered,  was  admissible,  of  which  we  entertain  no 
doubt,  it  would  seem  that  evidence  of  another  fire  soon  afterwards, 
discovered  near  the  track  over  which  the  same  engine  had,  but  a  lit- 
tle time  before  the  discovery,  passed,  would  be  admissible.  Evidence 
of  repairs  made  on  the  smoke-stack  of  the  locomotive  which  it  is  al- 
leged caused  the  fire  complained  of,  was  properly  admitted.  St.  Jo- 
seph d  D.  C.  R.  Co.  V.  Chase,  11  Kan.  47. 

We  are  not  prepared  to  hold  that  the  court  erred  m  overruling  the 
defendant's  motion  for  a  nonsuit.  In  Grand  Trunk  R.  Co.  v.  Rich- 
ardson, 91  U.  8.  454,  the  court  said: 

**It  was  proved  that  engines  run  by  the  defendant  had  crossed  the  bridge 
not  long  before  it  took  fire.  The  particuiur  engines  were  not  identified,  but 
their  crossing  raised  at  least  some  probability,  in  the  absence  of  proof  of  any 
other  known  cause,  that  they  caused  the  fire." 

We  think  the  fact  of  defendant's  locomotive  passing  the  field  where 
this  fire  was  first  discovered,  only  a  few  minutes  before  the  discovery 
of  it,  raised  at  least  some  probability,  in  the  absence  of  proof  of  any 
other  known  cause,  that  the  fire  was  caused  by  said  locomotive.  The 
facts  that  a  strong  wind  was  blowing  from  the  north,  and  the  fire  was 
first  discovered  south  of  where  the  locomotive  had  just  passed,  tended 
in  some  degree  to  strengthen  that  probability.  The  evidence  given 
by  the  witness  Babb  tended  m  some  degree  to  show  that  this  engine 
or  locomotive  was  lighter  and  had  shorter  flues  than  some  of  defend- 
ant's engines,  and  for  those  reasons  would  be  more  liable  to  emit  fire 
than  heavier  engines  with  longer  flues.  Whether  the  preponderance 
of  evidence  was  on  the  one  side  or  the  other  of  that  question  was  for 
the  jury  alone  to  determine. 

Among  the  instructions  given  to  the  jury  was  the  following,  which 
was  excepted  to : 

"In  determining  the  question  whether  defendant's  engine  was  of  the  most 
approved  construction  and  properly  managed,  tiie  jury  sliould  consider  all  the 
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testimony  in  tbe  case;  and  if  they  find  that  the  fire  complained  of  was  Idndled 
by  the  defendant's  engine  under  circumstances  incompatible  with  the  idea 
that  the  engine  was  of  approved  construction  and  properly  managed,  they 
may  find  for  the  plaintiff." 

By  saying  to  the  jury,  ''If  you  find  that  the  fire  complained  of  wa$ 
kindled  by  defendant's  engine  under  circumstances  incompatible  with 
the  idea  that  the  engine  was  of  approved  construction  and  properly 
managed,"  the  court  implied  that  there  was  evidence  sufficient  to 
justify  such  a  finding.  Otherwise  the  court  was  not  justified  in  as- 
suming that  the  jury  might  so  find.  And  the  cireumatances  under 
which  the  fire  was  kindled,  as  developed  by  the  evidence,  were  that  it 
was  first  discovered  in  '* Wilson's  field"  soon  after  said  engine  had 
passed  over  the  road  near  the  north  line  of  said  field ;  and  that  a  high 
wind  was  blowing  from  the  north  at  the  time.  The  fire  had  been 
kindled  before  any  one  discovered  it.  From  these  circumstances 
alone  the  jury  were  in  effect  told  that  they  might  find  that  the  de- 
fendant's engine  was  not  of  approved  construction  and  properly  man- 
aged, which  was  tantamount  to  saying  that  if  the  fire  in  "Wilson's 
field"  was  kindled  by  fire  which  had  escaped  from  said  engine,  the 
jury  might  presume  negligence  in  the  construction  or  management 
of  it,  and  on  that  evidence  alone  find  for  the  plaintiff  generally. 

Whether  upon  the  entire  evidence  the  jury  would  not  have  been 
justified  in  finding  that  the  engine  was  improperly  constructed  or 
negligently  managed  is  a  question  on  which  we  express  no  opinion. 
We  simply  say  that  in  this  state  the  circumstances  under  which  the  fire 
was  kindledy  as  developed  by  the  evidence,  would  not,  in  the  absence 
of  any  other  evidence  bearing  on  the  question,  justify  a  finding  that 
the  engine  was  not  of  approved  construction  and  properly  managed. 
And  as  the  instruction  excepted  to  clearly  implies  that  the  jury  would 
be  justified  in  so  finding  upon  those  circumstances  alone,  the  defend- 
ant is  entitled  to  a  new  trial.    Judgment  and  order  reversed. 

We  concur:     Thornton,  J.;  McKinstby,  J.;  McEee,  J. 

I  concur  in  the  judgment  of  reversal :     Mobrison,  G.  J* 

Boss,  J.  I  concur  in  the  judgment  of  reversal,  and,  in  the  main, 
in  the  opinion  of  Mr.  Justice  Shabpstein.  I  do  not  agree,  however, 
that  the  testimony  of  the  witness  Marshall  was  admissible,  nor  do  I 
agree  with  what  is  said  in  the  opinion  with  respect  to  the  witness 
Babb. 

Mtrick,  0 .  I  dissent  from  the  judgment  reversing  the  judgment 
and  order  of  the  court  below,  and  from  the  reasons  therefor. 
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AifAim  r.  Lowell.     (No.  8,400.) 
Filed  January  10, 1885. 

1.  DePOSITIOKS— MOTIOir  TO  8TBIXB  OUT  USARBAT  TeSTDCONT. 

Where  it  appearB  on  the  cross-examination  of  witnesses  whose  depositions 
were  taken  and  read  in  evidence  bj  the  plaintiff,  that  their  answers  to  some  of 
the  direct  interrogatories  were  based  wholly  upon  statements  made  to  them  by 
persons  other  than  the  defendant,  a  motion  to  have  said  answers  stricken  out 
Is  proper,  and  should  be  granted. 

2.  Certain  Inbtbuotiohb  Rbydcwsd,  Ain>  Held  Erbokeous. 

Department  2.  Appeal  from  the  superior  oourt  of  the  city  and 
county  of  San  Francisco. 

McAllister  dt  Bergin,  for  appellants. 

Newman  d  Eickhoff,  for  respondents. 

Shabfstbin,  J.  It  appearing  on  the  oross*examination  of  the  wit- 
nesses, whose  depositions  were  taken  and  read  in  evidence  by  the 
plaintiffs,  that  their  answers  to  some  of  the  direct  interrogatories  were 
based  wholly  upon  statements  made  to  them  by  persons  other  than 
the  defendant,  the  motion  of  defendant's  counsel  to  have  said  answers 
stricken  out  should  hare  been  granted. 

If  there  was  no  evidence  which  tended  to  prove  that  the  goods  in 
controversy  were  pledged  to  the  Nevada  Bank  to  secure  an  antecedent 
indebtedness,  the  instruction  by  the  court  to  the  jary,  that  one  of  the 
questions  for  them  to  determine  was  whether  said  goods  were  pledged 
to  said  bank  to  secure  an  antecedent  indebtedness,  was  erroneous. 
Unless  there  was  some  evidence  of  the  fact,  there  was  no  such  ques- 
tion for  the  jury  to  determine,  and  the  instruction  was  misleading. 
The  evidence  was  that  the  goods  wore  stored  in  the  defendant's  ware- 
house by  E.  W.  Scott  &  Co.,  as  their  property,  and  at  their  request 
defendant  receipted  to  the  cashier  of  the  bank,  and  that  the  bank  on 
that  security  lent  £.  W.  Scott  &  Go.  $2,000.  On  that  point  there  is 
no  conflict  in  the  evidence,  and  there  is  nothing  in  the  evidence,  as 
we  view  it,  which  will  justify  the  inference  that  the  receipt  was  taken 
as  security  for  an  antecedent  indebtedness.  Nor  is  there  any  evi- 
dence that  the  bank  was  not  acting  in  good  faith  in  taking  said  se- 
curity, or  that  it  had  notice  that  E.  W.  Scott  A  Go.  were  not  owners 
of  the  goods.  On  the  contrary,  the  evidence  is  that  it  acted  in  good 
faith,  and  supposed  that  the  firm  with  which  it  was  dealing  was  the 
owner  of  the  goods.  In  view  of  this,  it  was  error  to  charge  the  jury 
that  they  woald  "also  have  to  determine  whether  or  not  the  bank  in^ 
this  matter  acted  in  good  faith,  honaftde^  and  also  whether  it  acted 
without  notice  that  the  agent  making  such  contract  bad  any  author- 
ity to  make  the  sam^,  or  without  notice  that  he  was  acting  mala  fide y 
or  in  bad  faith,  in  redpect  thereof.*' 

*  The  instruction  in  regard  to  the  lien  which  a  factor  has  on  goods 
consigned  for  advances,  etc.,  on  account  of  the  consignm^t,  was  en- 
tirely foreign  to  any  issue  in  the  case.  Neither  party  claimed  that  the* 
consignees  had  any  such  lien,  nor  was  there  any  evidence  of  any  ad*- 
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vances  made  or  acceptances  given  on  account  of  the  consignment. 
The  defense  was  wholly  based  on  the  ground  that  the  bank  had  lent 
money  to  the  apparent  owners  of  said  goods  on  a  warehouse  receipt 
for  them.  If  that  was  done  in  good  faith,  and  for  advances  made  at 
the  time,  or  after  the  security  was  taken,  the  transaction,  under  the 
law  then  in  force,  was  a  valid  one.  St.  1877-78,  p,  835.  In  our 
opinion  the  evidence  raises  no  question  as  to  the  good  faith  of  the 
bank,  or  as  to  the  security  being  taken  for  money  advanced  on  it  at 
the  time  it  was  given.     Judgment  and  order  reversed. 

I  concur:     Thornton,  J. 

Mtrice,  J.  I  concur  in  the  judgment  for  the  reason  that  the  ver- 
dict was  not  in  accordance  with  the  evidence.  £.  W.  Scott  &  Co.  re- 
ceived the  whisky  from  plaintiffs  with  authority  to  sell.  The  whisky 
was  stored  by  Scott  &  Go.  in  the  warehouse  of  defendant.  The  Ne« 
vada  Bank  loaned  to  Scott  &  Go.  $2,000,  and  took  the  warehouse  re- 
ceipt as  security.  There  is  no  evidence  that  the  loan  was  for  an  ante- 
cedent debt,  nor  that  it  was  not  a  bona  fide  loan,  nor  that  the  officers 
of  the  bank  had  notice  that  Scott  &  Co.  were  not  authorized  to  make 
the  pledge.  Upon  these  points  there  is  no  substantial  conflict  in  the 
evidence.  Under  such  circumstances  the  act  oi  March  30, 1878,  (St. 
1877-78,  p.  835,)  protects  the  pledgee. 


66  Cal.  339 

Fitch  v.  De  Youno.     (No.  8,491,) 

File<l  January  13,  1885. 

Libel  op  Newspaper  PyBLisHBR— DEMunnER. 

An  article  published  in  a  newspaper  charginj]:  the  plaintiff  (the  publisher  of 
another  newspaper)  with  being  party  to  a  secret  conclave,  in  which  he,  the 
plaintiff,  sold  the  support  and  advocacy  of  the  former  newspaper  to  certain 
corporations  for  a  large  sum  of  money,  constitutes  a  cause  of  action  for  libel, 
and  a  demurrer  to  a  complaint,  therefore,  on  the  ground  that  it  did  not  state  a 
cause  of  action,  should  be  overruled. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

E.  H.  Rixford  and  H.  E.  Highton^  for  appellant. 

Lloyd  dt  Woody  for  respondents. 

Myrick,  J.  Action  for  libel,  brought  by  the  publisher  of  one  news- 
paper against  the  publishers  of  another  newspaper.  The  article  pub- 
lished in  the  latter  newspaper  charged  the  plaintiff  with  being  party 
to  a  secret  conclave  in  which  he,  the  plaintiff,  sold  the  support  and 
advocacy  of  the  former  newspaper  to  certain  corporations  for  a  large 
sum  of  money.  The  defendants  demurred  to  the  complaint  on  the 
ground  that  it  did  not  set  forth  facts  which  constitute  a  cause  of  ac- 
tion, and  that  the  alleged  libelous  matters  were  not  libelous.  The 
demurrer  was  sustained,  and^  the  plaintiff  declining  to  amend,  judg- 
ment went  for  defendants* 
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Ab  a  jonmal,  the  only  relations  existing  between  a  newspaper  and 
the  public  are  the  relations  between  it  and  its  readers.  Outside  of 
its  readers  it  has  no  relations  with  the  public.  It  is  fair  to  presume 
that  its  readers  are  such  because  of  their  sympathy  or  agreement 
with  the  general  course  of  its  editorial  policy.  A  newspaper,  as  to 
its  editorials;  is,  in  the  main,  read  because  its  readers  are  in  accord 
with  its  general  sentiments,  and  desire  to  be  able  to  place  confidence 
in  its  general  course.  They  have  a  right  to  presume  that,  if  a  radical 
change  occur,  the  change  will  be  from  conviction,  and  that  fair-deal- 
ing will  suggest  that  due  notice  thereof  be  given,  to  the  end  that  they 
may,  if  they  choose,  cease  to  remain  such.  If  readers  of  newspapers 
are  at  all  honest  in  their  own  sentiments,  proprietors  of  newspapers 
owe  to  them  the  duty  of  being  sincere.  It  would  not  be  sincere  to  do 
that  which  is  charged  in  the  article  set  out  in  the  complaint.  The 
tendency  of  the  course  charged  would  be  to  lessen  the  confidence  of 
readers,  and  thus  to  diminish  their  number,  or  change  them  as  to 
character.  In  either  event  it  might  expose  the  proprietors  to  loss. 
We  cannot  say  that  it  would  not  expose  the  proprietors  of  the  news- 
paper to  the  hatred,  contempt,  ridicule,  or  obloquy  of  its  readers,  or 
would  not  injure  them  in  their  occupation,  to  accuse  them  of  acts 
having  a  tendency  to  lessen  the  confidence  of  its  readers,  or  to  lessen 
the  number  of  its  patrons.  On  the  contrary,  we  think  it  would  have 
that  effect.  To  illustrate,  suppose  the  proprietors  of  the  Call  and 
Bvlletin  had  announced  in  the  columns  of  those  papers  that  they  had 
changed  their  course,  and  had  negotiated  a  sale  of  their  support  and 
advocacy  to  the  railroad  corporations  named  in  the  complaint  for  the 
sum  of  thirty  odd  thousand  dollars;  would  such  an  announcement 
have  exposed  the  proprietors  to  contempt  or  ridicule,  or  have  tended 
to  injure  them  in  their  occupation?  If  not,  there  is  no  libel  in  the 
article  complained  of.  If  yea,  (and  of  this  there  can  be  no  doubt,) 
the  article  is  foundation  for  an  action.  Judgment  reversed,  and  cause 
remanded,  with  instructions  to  overrule  the  demurrer,  with  leave  to 
defendants  to  answer. 

We  concur :     Thornton,  J. ;  Shabpstein,  J. 
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SUPREME  COURT  OF  KANSAS. 

(Sa  Kan.  109)  — 

Stbonq,  a  Minor,  by  her  next  friend,  v.  Mabot. 

Filed  January  7,  1885. 

Parent  and  Child — Oontraot  to  Educate  Mmos — Brbach— Acrioir. 

Where  a  father,  for  the  benefit  of  his  minor  child,  enters  into  a  written  con- 
tract with  M.  for  the  education  and  support  of  such  child  durinij:  her  minority, 
and  relinquishes  to  M.  all  control  over  her,  and  for  some  time  afterwards  all 

Sarties  comply  with  the  terms  and  provisions  of  the  contract,  but  afterwards 
[.,  without  any  just  cause  or  provocation,  refuses  to  further  comply  with  any 
of  the  terms  or  provisions  of  the  contract,  to  the  injury  of  the  minor  child, 
TUld^  that  she  may,  by  her  next  friend,  sue  and  recover  from  M.  for  such  in- 
jury. ..     _     .    ^ 

Error  from  Osage  county. 

Hughbanks  db  Hendrix  and  Wm.  Thomson^  for  plaintiff  in  error. 

Ellis  Lewis,  for  defendant  in  error. 

-  Yalentine,  J.  This  was  an  action  brought  by  Mary  T.  Strong,  a 
minor  about  15  or  16  years  of  age,  by  B.  F.  Hendrix,  her  next  friend, 
against  Edgar  H.  Maroy,  to  recover  the  sum  of  $3,000,  as  damages 
for  an  alleged  breach  of  the  following  written  contract,  to-wit : 

'•Know  all  men  by  these  presents,  that  by  mutual  agreement  between  B* 
F.  Strong,  party  of  the  first  part,  of  Osage  City,  Osage  county,  and  the  state 
o|  Kansas,  and  Edgar  H.  Marcy,  of  Osage  county  and  state  of  Kansas,  party 
of  the  second  part,  the  party  of  the  first  part  consents  to  give  over  his  minor 
heir  and  daughter,  Mary  T.  Strong,  to  the  said  party  of  the  second  part,  to 
rear  and  educate  and  control  and  provide  for,  as  if  by  adoption  at  law,  as  bis 
own  child;  and  the  said  party  of  the  second  part  consents  to  receive  aiid  take 
full  charge  of  the  said  minor  daughter,  namely,  Mary  T.  Strong,  to  rear  and 
educate  and  control  and  provide  for,  as  if  by  adoption  at  law,  as  his  owq 
child;  and  the  said  party  of  the  first  part  hereby  agrees  to,  and  does  hereby, 
relinquish  his  entire  control  over  said  MaryT.  Strong  to  the  said  party  of  the 
second  part. 

'  "In  witness  whereof  the  said  B.  F.  Strong  and  the  said  Edgar  H.  Marcy 
have  hereunto  set  their  hands  this  ninth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-eight 

••B.  F.  SxROxr 

"Witness:    B.  F.  Hkndrix.  E.  H.  Maro\. 

The  petition  of  the  plaintiff  alleges,  among  other  things,  that  at 
the  time  of  the  making  of  this  contract,  the  plaintiJDf  was  about  10 
years  of  age ;  that  the  contract  was  made  by  her  father,  B.  F.  Strong, 
with  the  defendant,  E.  H.  Marcy,  for  her  sole  and  separate  benefit ; 
that  for  that  purpose  her  father  then  and  there  relinquished  all  his 
care,  castody,  and  control  over  the  plaintiff  to  the  defendant;  that 
from  that  time  forward,  up  to  February,  1883,  all  parties  complied 
with  the  terms  and  provisions  of  the  contract,  when  the  defendant, 
without  any  just  cause  or  provocation,  drove  the  plaintiff  away  from 
his  home  and  residence,  and  has  ever  since  refused  to  provide  for  her 
support  or  education,  or  to  comply  with  any  of  the  terms  or  provis- 
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ions  of  the  aforesaid  contract,  to  her  damage  in  the  sum  of  $3,000. 
This  action  was  commenced  on  June  11,  1883,  hence  the  plaintiff 
was  about  that  time  about  15  or  16  years  of  age. 

The  defendant  demurred  to  the  plaintiff's  petition,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant,  and  the  court  below  sustained  the  demurrer; 
to  which  ruling  the  plaintiff  excepted,  and,  as  plaintiff  in  error,  now 
brings  the  case  to  this  court.  We  have  no  means  of  knowing  the 
exact  point  upon  which  the  court  below  sustained  the  demurrer,  as 
no  brief  has  been  filed  nor  oral  argument  made  for  the  defendant  in 
this  court.  It  would  seem  to  us  that  the  demurrer  should  have  been 
overruled.  The  contract  was  made  by  the  plaintiff's  father  solely 
and  exclusively  for  her  benefit,  and  not  for  his  own;  and,  as  a  con- 
sideration for  her  nurture,  education,  and  support,  on  the  part  of  the 
defendant,  her  father,  at  the  time  by  implication,  if  not  in  terms,  re« 
linquished  to  the  defendant  all  custody  and  control  over  her,  all  in- 
terest in  her  services,  earnings,  and  wages,  and  was  never  to  resume 
the  same  again,  and  never  to  receive  any  benefit  personally  from  the 
same  or  from  the  contract;  and,  consequently,  we  would  think  that 
for  any  breaches  of  the  contract  by  the  defendant  to  the  plaintiff's 
injury,  she,  the  real  party  in  interest,  would  be  a  proper  person  to 
bring  the  action  therefor,  if  not  the  only  proper  person  to  bring  such 
an  action.  It  is  settled  in  this  state  that  a  person  may  maintain  an 
action  upon  a  contract  made  by  another  for  his  benefit,  although  he 
was  not  a  party  to  the  contract.  Anthony  v.  Herman,  14  Kan.  494; 
Harrison  v.  Simpson,  17  Kan.  508;  Center  v.  McQuesten,  18  Kan. 
476;  Kansas  Pac.  Ry.  Co,  v.  Hopkins,  Id.  494;  Floyd  v.  Ort,  20 
Kan.  162;  Life  Assurance  Society  v.  Welch,  26  Kan.  641,  642;  Bren- 
ner V,  Luth,  28  Kan.  583.  And  where  a  father  has,  for  the  benefit 
of  his  minor  child,  relinquished  all  interest  in  the  child's  services, 
earnings,  and  wages,  the  child  himself,  by  his  next  friend,  may  sue 
and  recover  for  such  services,  earnings,  and  wages.  Schouler,  Dom. 
Rel.  345,  370,  371.  Of  course,  the  relinquishment  in  this  case  of 
the  child's  custody,  control,  services,  earnings,  and  wages,  was  not 
done  under  the  provisions  of  the  statute,  (Comp.  Laws  1879,  c.  67,  § 
5.)  nor  was  the  child  adopted  hy  the  defendant  as  provided  by  statute. 
Comp.  Laws  1879,  c,  67,  §  O.  But  this  can  make  no  difference; 
for  die  statute  does  not  prohibit  such  contracts  as  were  made  in  this 
case,  nor  change  the  rules  of  law  concerning  them.  The  judgment  of 
the  court  below  will  be  reversed,  and  cause  remanded,  with  3ie  order 
that  the  demurrer  to  the  petition  will  be  overlooked. 

(All  the  justices  concurring.) 
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(33  Kan.  77) 

State  v.  Collins  and  another. 
Filed  January  7, 1886. 

1.  CROfffl-EXAMINATIOW  OF  WITNESS. 

Great  latitude  should  be  allowed  on  the  cross-examination  of  a  witness  whore 
it  is  claimed  that  his  testimony  is  affected  by  the  friendship  or  enmity  he  has 
towards  either  party  in  the  action ;  and,  as  a  general  rule,  the  party  against 
whom  a  witness  is  produced,  has  a  right  to  show  everything  which  may  in  the 
slightest  degree  affect  his  credibility. 

2.  Same— Hostile  Feelings. 

The  admission  of  a  witness  of  ill-feeling  or  prejudice  against  one  of  the  par- 
ties to  an  action  does  not  preclude  such  party  from  inquiring  into  the  degree 
or  intensity  of  the  hostile  feeling,  nor  from  cross-examining  the  witness  as  to 
character  and  extent  of  the  prejudice  he  may  have  against  such  party. 

Appeal  from  Washington  county* 

Charles  Smith,  for  the  State. 

J.  G.  Lowe  and  J,  W.  Rector,  for  appellants. 

Johnston,  J.  The  appellants  in  this  case  were  accused  of  assanlt 
and  battery,  and  tried,  first  before  a  justice  of  the  peace  of  Wash- 
ington county,  Kansas,  and  later  in  the  district  court  of  that  county, 
where  they  were  convicted  and  each  was  adjudged  to  pay  a  fine  of 
$10  and  costs.  From  this  judgment  they  prosecute  an  appeal  to 
this  court.  Their  principal  complaint  is  that  the  court  refused  to 
permit  them  to  cross-examine  the  complaining  witness  regarding  her 
motives  and  interest  in  the  prosecution,  and  in  excluding  testimony 
given  by  her  which  they  claim  would  have  shown  such  bias,  preju- 
dice, and  ill  will  towards  the  defendants  as  must  necessarily  have 
aflfected  her  credibility. 

The  facts,  briefly  stated,  are  these :  On  March  24,  1883,  Mary  C. 
Murphy  was  living  with  her  husband  on  a  farm  adjoining  that  of  the 
defendant  I  S.  Collins;  a  herd  of  cattle  belonging  to  Collins  strayed 
away  from  his  farm  and  went  upon  the  premises  of  Murphy,  where 
they  were  pursued  by  I.  8.  Collins  and  his  son,  Charles  Collins; 
when  Charles  Collins  undertook  to  go  upon  the  Murphy  farm,  Mrs. 
Murphy  came  out  and  forbade  him  to  come  out  on  their  premises, 
and  resisted  him  in  his  effort  to  drive  the  cattle  away  from  Murphy's 
and  back  to  the  Collins  farm,  from  whence  they  had  strayed;  after 
some  scolding  between  the  parties  it  is  claimed  by  Mrs.  Murphy 
that  Charles  Collins  struck  her  on  the  shoulder  and  head,  and  that 
in  doing  so  he  was  encouraged,  aided,  and  abetted  by  his  father,  I. 
Sb  Collins;  immediately  after  this  occurrence  Mrs.  Murphy  moved 
into  Washington,  the  county  seat  of  Washington  county,  where  she 
resided  for  some  time.  This  prosecution  was  not  begun  until  August 
14,  1883,  and  then  it  was  instituted  before  a  justice  of  the  peace  at 
Hollenberg,  14  miles  distant  from  Washington,  where  the  complain* 
ing  witness  resided. 

It  appears  that  about  one  week  prior  to  the  commencement  of  this 
prosecution  by  Mrs.  Murphy,  I.  S.  Collins  began  a  civil  suit  against 
her  husband,  son,  and  others,  to  recover  $10,000  in  damages.     For 
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the  purpose  of  throwing  doubt  upon  the  credibility  of  the  witness 
Mrs.  Murphy,  the  defendants  sought  to  show  that  this  action  was  not 
prosecuted  in  good  faith,  but  rather  through  malice,  and  was  an  out- 
growth of  the  civil  suit  and  of  the  bad  feeling  engendered  by  the  bring- 
ing of  that  suit ;  that  the  criminal  action  was  not  instituted  by  her 
for  nearly  five  months  after  her  difficulty  with  the  Collinses,  and  that 
she  did  not  regard  the  defendants  as  guilty  of  any  offense,  and  only 
caused  their  arrest  and  prosecution  at  the  instance,  and  in  pursuance 
of  an  arrangement  with  the  defendants  in  the  civil  suit  brought  by 
Collins ;  that  she  did  not  request  the  county  attorney,  who  had  his 
office  in  the  city  where  she  resided,  to  prosecute  the  action,  but  that 
it  was  conducted  before  the  justice  of  the  peace  and  prosecuted  by 
private  counsel  retained  by  the  defendants  in  the  civil  suit,  and  the 
same  counsel  employed  by  them  to  defend  in  that  suit;  that  before 
the  criminal  action  was  commenced,  she  and  her  husband  had  changed 
their  residence  from  Washington  to  Dickinson  county,  but  that  as  soon 
as  the  civil  suit  was  begun,  the  defendants  herein  brought  her  back  to 
Washington  county  and  procured  and  induced  her  to  bring  the  crim- 
inal action,  and  thus  aid  them  in  the  defense  of  the  civil  action ;  also, 
that  soon  after  the  alleged  assault  she  gave  a  statement  of  the  facts, 
differing  materially  from  the  testimony  given  by  her  on  the  trial. 
She  was  the  principal  witness  upon  the  part  of  the  state,  and  after 
her  examination  in  chief  had  been  completed,  the  defendants  under- 
took upon  cross-examination  to  inquire  into  the  foregoing  facts,  and 
also  her  state  of  mind  towards  the  defendants.  A  great  many  ques- 
tions were  asked  her  and  in  a  variety  of  forms,  all  of  which,  upon  ob- 
jection by  the  state,  were  excluded  by  the  court.  She  was  interro- 
gated, in  substance,  as  follows:  Whether  soon  after  the  alleged 
assault  she  consulted  the  county  attorney  about  the  matter  and  gave 
him  a  different  statement  of  the  facts  from  the  one  now  made  by  her; 
whether  on  such  statement  he  advised  her  not  to  prosecute  the  de- 
fendants; whether  she  purposely  concealed  the  fact  of  the  prosecu- 
tion from  the  county  attorney;  whether  she  refused  to  notify  the 
county  attorney  of  the  commencement  of  the  prosecution;  whether 
the  county  attorney  was  present  at  the  trial  before  the  justice  of  the 
peace ;  whether  she  did  not  employ  private  counsel  to  prosecute  this 
criminal  action;  whether  prior  to  the  commencement  of  the  civil  ac- 
tion against  her  husband,  son,  and  neighbors,  by  the  defendant  I.  S. 
Collins,  she  had  made  any  complaint  about  the  alleged  assault  upon 
her;  whether  she  would  have  prosecuted  this  action  at  all,  if  said  tiivil 
action  had  not  been  commenced,  and  if  she  was  not  actuated  by  malice 
towards  the  plaintiff  in  the  civil  suit ;  whether  the  private  counsel  em- 
ployed by  her  to  prosecute  the  criminal  action  was  not  paid  by  the 
defendatfts  in  the  civil  action;  whether  the  private  counsel  was  not 
the  same  that  was  emptdj^ed  to  defend  her  husband^  sohV  afid  neigh- 
bors in  the  civil  action  i  '%hether  the  defendants  in  the*ciVil  fttttioti  aitl 
iioi  request,  induce;  Btad  procure  her  to  bring  this  pHiatefeBltibta^aiW 
v.5p,no.5 — 24 
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did  not  keep  ber  in  their  families  without  expense  to  her,  and  did 
not  twice  take  her  to  Hollenberg,  the  place  of  trial,  all  for  the  par- 
pose  of  aidinfi;  them  in  the  defense  of  the  civil  action  by  this  prosecu- 
tion ;  and  also,  why  she  waited  almost  five  months  after  the  alleged 
assault  before  commencing  the  prosecation. 

The  evidence  called  for  by  the  foregoing  questions  was  not  compe- 
tent or  admissible  as  a  justification  or  defense  of  the  crime  charged; 
but  we  think  much  of  it  was  competent  and  proper  for  the  purpose 
of  showing  the  bias,  prejudice,  motives,  interest,  and  leanings  of 
the  witness.  If  the  answers  to  the  questions  had  been  favorable 
to  the  defendants,  as  favorable  for  instance  as  the  form  of  the  ques- 
tions would  indicate,  the  defendants  desired  or  expected  them  to  be, 
who  can  say  that  such  testimony  would  not  have  materially  affected 
her  credibility  with  the  jury?  The  testimony  excluded  by  the  court, 
tended  to  show  not  alone  the  ill  will  of  the  witness  towards  the  de- 
fendants, but  also  that  she  was  prompted  and  influenced  to  prosecute 
tbe  defendants  by  her  interest  in,  and  sympathy  for,  the  persons  who 
had  been  saed  for  a  large  sum  of  money  by  I.  3.  Collins,  and  among 
whom  were  her  husband  and  son.  All  of  these  facts  are  pertinent  and 
important,  as  bearing  upon  the  credibility  of  the  witness.  '"A  party 
against  whom  a  witness  is  produced  has  a  right  to  show  everything 
which  may  in  the  slightest  degree  affect  his  credit."  Cameron  y. 
Montgomery,  13  Serg.  &  B.  132.  Great  latitude  is  and  should  be 
allowed  in  the  cross-examination  of  a  witness,  as  to  his  interest  in  the 
suit,  bis  friendships  or  hostility  towards  the  parties,  his  motives  and 
prejudices. 

In  State  v.  Crum,  32  Kan. ;  8.  C.  4  Pao.  Rbp.  621,  a  case  very 

similar  to  this  one.  Chief  Justice  Horton  says : 

The  general  rule  is  that  anythin^r  tending  to  show  bias  or  prejudice  on  tbe 
part  of  a  witness,  may  be  brought  out  upon  his  cross-examination.  The  rea- 
son for  this  is  that  such  matters  affect  the  credit  due  to  the  testimony  of  the 
witness,  and  therefore  it  is  proper  to  indulge  in  this  kind  of  inquiry. "  Whart. 
Crim.  Ev.  §§  376,  476,  485;  Whart.  Ev.  §§  408,  544.  545,  561;  Batdorff  v. 
Bank,  61  Pa.  St.  183;  Davis  v.  Roby,  64  Me.  427;  McFarlin  v.  StaU,  41 
Tex.  23;  Morgan  v.  Frees,  1  Amer.  Law  Beg,  92;  1  Greenl.  Ev.  §  449;  JTcZ- 
logg  V.  Nelson,  5  Wis.  131. 

In  the  case  last  cited  the  court  uses  the  following  language : 

''On  a  cross-examination  of  a  witness  anything  which  shows  his  friendship 
or  enmity  to  either  of  the  parties  to  the  suit,  is  commonly  a  proper  subject  of 
inquiry.  So  also  is  anything  which  tends  to  show  that  in  the  circumstances 
in  which  he  is  placed  he  has  a  strong  temptation  to  swear  falsely.  It  is  to  be 
remembered  that  the  jury  are  the  sole  judges  of  the  credibility  of  the  wit- 
nesses, and  that  whatever  tends  to  assist  them  in  the  judgment  which  they 
are  to  form  upon  this  subject,  ought  not  to  be  withheld  from  them.'* 

Counsel  for  the  appellee  practically  concedes  this  much  and  agrees 
with  this  view  of  the  case,  but  he  states  that  the  theory  upon  which 
the  objection  to  the  testimony  was  made,  was  that  the  witness  had 
already  admitted  and  testified  that  she  entertained  a  feeling  of  ill 
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will  towards  the  defendants,  and  therefore  that  it  was  not  prpper  for 
the  defendants  to  go  into  the  details  of  such  admitted  facts.  If  the 
admission  made  by  the  witness  in  this  regard  had  been  as  broad  and 
inclusive  as  the  testimony  offered  or  called  for  by  the  questions  asked, 
then  the  objection  would  have  been  well  taken.  The  defendants,  how- 
ever, were  entitled  to  know  the  character  and  extent  of  the  feeling  of 
enmity  which  the  witness  entertained  towards  them.  The  questions 
of  bias  and  prejudice,  and  how  far  her  hostility  towards  the  defend- 
ants may  have  affected  her  testimony,  were  for  the  jury,  and  they  can- 
not properly  determine  this  until  they  learn  the  degree  and  intensity 
of  the  hostile  feeling.  This  precise  question  has  been  considered  and 
determined  in  State  v.  Dee^  14  Minn.  39,  (Gil.  27.)  There  it  was  in- 
sisted that  while  personal  controversy  and  ill  feeling  may  be  shown, 
yet  the  particulars  thereof  are  not  inquireable  into.  But  the  court 
say: 

*'That  the  object  of  this  kind  of  testimony  is  to  show  bias  and  prejudice  on 
the  part  of  the  witness,  for  the  purpose  of  I&uling  the  jury  to  scrutinize,  and, 
perhaps,  to  discredit,  the  testimony.  If  testimony  of  this  cliaracter  is  to  be 
received,  it  should  be  received  in  its  most  effective  form,  so  that  the  purpose 
for  which  it  is  introduced  may  be  best  accomplished.  A  mere  vague  and  gen- 
eral statement  that  hostile  feeling  existed  would  possess  little  foix;e.  It  cer- 
tainly must  be  proper  to  ask  what  the  expression  of  hostility  was,  for  the  pur- 
pose of  informing  the  jury  of  the  esctent  and  nature  of  the  hostile  feeling,  so 
that  they  may  determine  how  much  allowance  is  to  be  made  for  it.  *' 

Again,  in  this  ease  the  defendants  sought  to  show  not  only  the 
malice  and  ill  feeling  of  the  witness  towards  the  defendants,  but  that 
she  had  an  interest  in  the  suit,  aside  from  what  the  ordinary  witness 
would  have,  in  this :  that  she  had  entered  into  an  arrangement  with 
the  defendants  in  the  civil  suit  by  which  she  would  prosecute  the  de- 
fendants, and  thus  aid  them,  so  far  as  it  would,  in  the  defense  of  that 
suit.  This  evidence  was  not  embraced  or  covered  by  the  mere  ad- 
mission of  ill  will  and  hatred  towards  the  defendants,  and  certainly 
it  was  competent  to  go  to  the  jury  to  enable  them  in  determining 
how  far  such  interest  may  have  swayed  her  mind,  warped  her  judg- 
ment, and  how  far  it  may  have  colored  or  perverted  the  testimony 
given  by  her  to  the  jury.  It  follows  that  the  ruling  of  the  court  in 
refusing  to  permit  the  questions  affecting  the  credibility  of  the  wit- 
ness to  be  asked  and  answered  was  erroneous,  and  its  judgment  must 
therefore  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 
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(33  Kan.  106) 

Ebafp  v.  Eldeidoe. 

Filed  January  7, 1885. 

1.  Res  Adjudicata— Dectbton  as  to  8et-0pf. 

Where,  in  un  action  pending  before  a  justice  of  the  peace,  an  alleged  set-off 
was  contained  in  the  answer,  and  the  Justice,  in  rendering  Judgment  in  the  ac- 
tion, refused  to  consider  or  allow  the  demand,  upon  the  ground  that  it  was  not 
yet  due,  and  therefore  not  a  legitimate  set-off,  held^  that  in  a  subsequent  ac- 
tion brouglit  to  recover  the  amount  of  the  set-off  the  ruling  and  judgment  of 
the  justice  did  not  establish  that  the  matter  was  re*  adjudicata  In  the  action 
tried  before  liim. 

2.  Account— Assignment. 

An  account  or  claim  for  money  not  due  may  he  transferred  and  assigned  by 
the  owner  thereof  witliout  the  consent  of  the  debtor. 

3.  Same — Rights  of  Assignee. 

Wliere  the  owner  of  an  account  or  claim  transfers  and  assigns  in  writing 
the  same  to  another  person,  such  other  person  may  maintain  an  action  thereon 
in  his  own  name  when  the  account  or  claim  becomes  due;  and  it  is  immaterial 
to  the  debtor  wheihcr  the  claim  was  given  or  sold  to  the  assignee.  The  assignee 
of  an  account  can  take  no  riglits  which  his  assignor  did  not  possess. 

Error  from  Wabaunsee  county. 

E.  H.  Sanford,  for  plaintiff  in  error. 

H.  A.  Pierce,  for  defendant  in  error. 

HoRTON,  C.  J.  The  facts  in  this  case  are  as  follows :  On  Sep- 
tember  5,  1882,  Edward  Erapp  filed  bis  bill  of  particulars  before  a 
justice  of  the  peace  of  Wabaunsee  county,  against  E.  W.  Eldridge, 
to  recover  $67.50.  To  this  bill  of  particulars  E.  W.  Eldridge  filed 
an  answer,  setting  forth  an  alleged  set-off,  consisting,  among  other 
things,  of  $100  for  attorney  fees  in  the  case  of  State  v.  Wilfelt^  al- 
leged  to  have  been  rendered  by  James  Carroll,  at  the  instance  of 
Erapp,  which  Carroll  transferred  to  Eldridge  in  writing  on  July  10, 

1882.  Upon  the  hearing  of  the  case  the  justice  rendered  judgment 
in  favor  of  Erapp  for  $5.50  and  costs,  but  refused  to  consider  the 
alleged  set-off  of  $100,  on  the  ground  that  the  fees  were  not  due  and 
not  a  legitimate  set-off  in  the  case.     Subsequently,  and  on  May  16, 

1883,  Eldridge  brought  an  action  before  a  justice  of  the  peace  of 
Wabaunsee  county,  against  Erapp,  to  recover  the  attorney  fees  of 
$100,  and  upon  trial  before  the  justice  judgment  was  rendered  in 
bis  favor.  Erapp  appealed  to  the  district  court,  and  in  that  court 
Eldridge  again  recovered  judgment.  Erapp  complains  of  this  judg- 
ment. 

First.  It  is  urged  that  as  the  $100  contained  in  the  answer  of  the 
action  of  Erapp  against  Eldridge  as  a  set-off  was  not  withdrawn  from 
the  consideration  of  the  justice  before  judgment,  that  the  judgment 
in  that  action  was  a  bar  to  any  recovery  on  this  claim.  Not  so. 
The  justice  refused  expressly  to  pass  upon  or  consider  the  claim,  be- 
cause it  was  not  due  at  the  commencement  of  that  action,  and  there- 
fore it  was  not  adjudicated.  The  plea  of  res  adjudicata,  therefore, 
was  not  good.  The  attorney  fees  in  the  case  of  State  v.  Wilfelt,  were 
for  services,  from  March  3,  1882,  to  March  3,  1883^  rendered  unde^ 
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a  contract  that  Carroll  was  to  receive  $100  for  defending  the  said 
Wilfelt  in  a  criminal  prosecution  pending  against  him  for  assault  with 
intent  to  kill.  The  services  were  to  end  with  the  defense  of  Wi]felt  in 
the  district  court.  The  transfer  by  Carroll  to  Eldridge  was  made  on 
July  12,  1882.  It  is  therefore  urged  that  as  the  attorney  fees  were 
not  due  at  the  date  of  the  written  assignment  from  Carroll  to  Eld- 
ridge, the  assignment  was  void.  Such  is  not  the  law.  "If  rights 
are  vested,  or  possibilities  are  distinctly  connected  with  interest  oi 
property,  they  may  be  sold."     1  Pars.  Cont.  (5th  Ed.)  p.  523. 

Again,  "any  right  under  a  contract,  either  expressed  or  implied,  may 
be  transferred."  Id.  223.  This  is  so  whether  the  amount  of  the 
contract  is  due  at  the  time  of  the  assignment,  or  to  become  due  there- 
after. At  common  law  the  transfer  of  a  chose  in  action  was  forbid- 
den. Under  the  Code  the  old  common-law  doctrine  as  to  the  assign- 
ment of  choses  in  action  has  been  materially  departed  from.  Code, 
§§  10,  26-28.  Counsel  cites  authorities  under  the  common  law,  but 
these  are  not  applicable  in  the  present  case.  At  common  law  the 
courts  of  equity  for  a  long  time  disregarded  the  rule  forbidding  the 
transfer  of  a  chose  in  action,  and  as  a  general  rule  they  permitted 
the  assignee  of  a  chose  in  action  to  sustain  a  suit  in  his  own  name, 
if  he  could  go  into  equity  at  all.  In  some  cases  of  a  transfer  of  a 
chose  in  action  the  device  was  adopted  of  allowing  the  assignee  to 
sue  in  the  name  of  the  assignor.  In  this  case,  although  the  assign- 
ment was  made  before  all  of  the  attorney's  services  were  rendered, 
yet  the  action  was  not  brought  to  recover  the  same  until  Carroll  had 
performed  his  contract  and  the  attorney  fees  had  become  due. 

Finally,  it  is  urged  that  the  trial  court  committed  error  in  not  com- 
pelling Eldridge  to  answer,  upon  cross-examination,  "what  he  paid 
for  the  account."  The  amount  he  paid  was  immaterial.  The  ac- 
count was  transferred  and  assigned  in  writing  to  him,  and  to  this 
writing  Carroll  had  attached  his  signature.  Where  an  account  is  as- 
signed absolutely,  so  that  the  assignee  becomes  in  fact  the  owner 
thereof,  he  is  the  real  party  in  interest.  As  Carroll  had  transferred  in 
writing  this  account  to  Eldridge,  it  was  immaterial  to  Krapp  whether 
he  had  given  it  to  him  or  sold  it  to  him.  After  such  transfer  and  as- 
signment Eldridge  was  the  only  person  entitled  to  maintain  an  action 
therefor.  Of  course,  Eldridge,  as  assignee,  had  no  rights  which  his 
assignor  did  not  possess.  Erapp  was  entitled  to  make  all  defenses 
against  the  account  in  Eldridge's  hands  which  he  might  have  made 
if  the  action  had  been  brought  in  the  name  of  Carroll.  The  judg- 
ment of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 
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(38  Kan.  120) 

Bbadlbt  and  others  v.  Bogbbs  and  others. 

Filed  January  7, 1885. 

1.  Occupying  Claimaht  Act— Election— Demand  op  Juet. 

Where  a  parly  in  an  action  of  ejectment  elects,  after  the  verdict  fs  rendered, 
to  institute  proceedings  under  the  occupying  claimant  law,  and  demands  a  jury 
for  that  purpose,  ho  is  estopped  from  instituting  proceedings  in  error  to  reverse 
the  judgment  rendered  in  such  action;  and  this,  although  the  judgment  had 
not  yet  been  rendered  when  the  election  and  demand  were  made. 

2.  Same— Keturn  op  Jury. 

The  return  of  a  jury,  under  the  occupying  claimant  law,  of  the  assessments 
and  valuations  made  by  such  jury,  is  not  subject  to  alterations  or  changes  to  be 
made  by  either  of  the  parties,  or  by  the  jury,  or  bv  both  together,  after  such  re* 
turn  has  been  signed  by  the  jury  and  deposited  with  the  clerk  of  the  district 
court. 

Error  from  Brown  county. 

Smith  dt  Solomon,  (7.  W.  Johnson,  and  H.  H.  Harris,  for  plaintiffs  in 
error, 

James  FaUoon,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment,  and 
for  rents  and  profits,  brought  December  28, 1881,  in  the  district  court 
of  Brown  county,  by  Michael  Bogers  against  John  Bradley  and  Maggie 
Bradley.  On  May  24, 1882,  Charies  E.  Bradley  was  made  a  party 
defendant.  On  September  28, 1888,  a  second  trial  was  had  in  the 
case  before  the  court  and  a  jury,  and  on  September  29, 1883,  judg- 
ment was  rendered  in  favor  of  the  plaintiff  and  against  the  defend- 
ants for  the  recovery  of  the  land  in  controversy,  and  for  rents  and 
profits.  It  was  also  ordered  by  the  court  that  the  defendants  be  re- 
imbursed for  the  taxes,  with  interest  and  costs,  which  they  had  paid 
on  the  property  in  controversy,  and  that  they  have  the  benefit  of  the 
occupying  claimant  law.  The  order  giving  the  defendants  the  benefit 
of  the  occupying  claimant  law  was  made  at  their  request.  Afterwards 
Bogers  died,  and,  his  death  being  suggested,  the  suit  was  revived  in 
the  name  of  his  heirs  and  executors,  and  was  subsequently  prosecuted 
by  them.  Afterwards,  and  in  January,  1884,  further  proceedings 
were  had,  for  the  purpose  of  giving  the  defendants  the  benefit  of  the 
occupying  claimant  law,  and  in  February,  1884,  such  proceedings 
were  duly  approved  by  the  district  court;  and  further  proceedings 
were  then  had  in  adjusting  the  claims  of  the  parties  respectively  for 
rents  and  profits,  waste,  taxes,  improvements,  etc.,  and  judgment  was 
rendered  accordingly.  On  March  3, 1884,  at  the  instance  of  the  de- 
fendants, a  case  was  duly  settled  and  signed  for  the  supreme  court, 
and  on  April  22, 1884,  the  defendants,  as  plaintiffs  in  error,  brought 
the  case  to  this  court. 

It  is  claimed  by  the  plaintiffs  in  error  (defendants  below)  that  the 
evidence  in  the  case  failed  to  show  title  in  the  plaintiff,  and  showed 
paramount  title  in  the  defendants.  The  defendants  in  error,  (plain- 
tiffs below,)  however,  raise  a  preliminary  question  in  this  court,  which 
will  take  precedence  of  the  question  of  title,  and,  as  we  think,  will 
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render  it  unnecessary  to  consider  the  question  of  title ;  or,  indeed,  to 
consider  any  question  of  supposed  error  in  the  proceedings  of  the 
eourt  below  had  prior  to  and  including  the  rendition  of  the  judgment 
awarding  the  property  to  the  plaintiffs.  The  foregoing  question  raised 
by  the  defendants  in  error  (plaintiffs  below)  is  as  follows :  They  claim 
that  the  defendants  below,  by  electing  to  institute  proceedings  under 
the  occupying  claimant  law,  waived  all  errors  or  irregularities  sup- 
posed to  have  been  previously  committed  by  the  trial  court,  and  elected 
to  consider  the  judgment  rendered  with  reference  to  title,  and  rents  and 
profits,  and  costs,  as  final  and  conclusive,  and  are  now  estopped  from 
seeking  to  overturn  such  judgment  by  any  proceedings  in  error  brought 
to  this  court;  and  they  cite  as  authority  therefor  the  case  of  Buck- 
<inan  v.  Dorsey,  11  Neb.  873;  8.  C.  9  N.  W.  Bep.  546.  We  think 
their  claim  is  good;  for,  while  the  occupying  claimant  law  of  Ne- 
braska and  the  facts  of  the  Nebraska  case  are,  to  some  extent,  differ- 
ent from  the  occupying  claimant  law  of  this  state,  and  the  facts  of 
this  case,  yet  we  think  the  principles  of  law  enunciated  in  the  Ne- 
liraska  case  are  applicable  to  this  case,  and  are  sound  law;  and  we 
shall  therefore  follow  that  case  in  rendering  our  decision  in  this 
case.  Also  with  reference  to  waiver  of  errors  by  receiving  the  fruits 
of  a  judgment.  See  Babbitt  y.  Corby,  13  Kan.  612 ;  Hoffmire  v.  Hot- 
4:omb,  17  Kan.  378.  In  the  Nebraska  case  it  was  held  that  where  a 
party  in  an  action  of  ejectment  elects  to  institute  proceedings  under 
the  occupying  claimant  law,  he  is  estopped  from  seeking  relief  by 
proceedings  in  error  against  the  judgment  rendered  in  such  action  of 
ejectment.  The  occupying  claimant  law  of  Kansas,  so  far  as  we  need 
to  quote  it,  reads  as  follows : 

"Sec.  603.  The  court  rendering  judgment  in  any  case  provided  for  by  this 
.act  [article]  against  the  occupying  claimant  shall,  at  the  request  of  either 
party,  cause  a  journal  entry  thereof  to  be  made;  and  the  sheriff  and  clerk  of 
the  court,  when  tliereaf  ter  required  by  either  party,  shall  meet,  and  draw  from 
the  box  a  jury  of  twelve  men,  of  the  jurymen  returned  to  serve  as  such  for 
the  proper  county,  in  the  same  manner  as  the  sheriff  and  county  clerk  are  re- 
quired by  law  to  draw  a  jury  in  other  cases;  and  Immediately  thereupon  the 
clerk  shall  issue  an  order  to  the  sheriff,  under  the  seal  of  the  court,  setting 
forth  the  name  of  the  jury,  and  the  duty  to  be  performed  under  this  article. 

"Sec.  604.  The  jury  drawn  and  named  in  said  order  shall  immediately,  on 
being  notified  by  the  sheriff,  proceed  to  view  the  premises  in  question,  and  then 
and  there,  on  oath  or  affirmation  to  be  administered  by  any  competent  author- 
ity, assess  the  value  of  all  lasting  and  valuable  improvements  made,  as  afore- 
said, on  the  lands  in  question,  previous  to  the  party  receiving  actual  notice,  as 
aforesaid,  of  such  adverse  claim ;  and  shall  also  assess  the  damages,  if  any, 
which  said  land  may  have  sustained  by  waste,  together  with  the  net  annual 
value  of  the  rents  and  profits  which  the  occupying  claimant  may  have  received 
from  the  same  after  having  received  notice  of  the  plaintiffs  title  by  service  of 
a  summons,  and  deduct  the  amount  thereof  from  the  estimated  value  of  such 
lasting  and  valuable  improvements;  and  said  jury  shall  also  assess  the  value 
of  the  land  in  question  at  the  time  of  rendering  judgment  as  aforesaid,  with- 
out the  improvements  made  thereon,  or  damages  sustained  by  waste,  as  afore- 
«aid." 

''Sec.  606.  The  iury  shall  si^n  and  seal  their  respective  assessments  and 
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valuations  aforesaid,  and  deposit  the  same  with  the  clerk  of  the  court  by  whom 
they  were  appointed  before  the  first  day  of  the  next  term  of  said  court  after 
said  order  is  made;  and  if  either  party  shall  think  himself  or  herself  aggrieved 
by  any  such  assessment  or  valuation  aforesaid,  he  or  she  may  apply  to  the 
court  at  the  term  to  which  the  proceedings  are  returned,  and  said  court  may, 
upon  good  cause  shown,  set  aside  such  assessment  or  valuation,  and  order  a 
new  valuation,  and  appoint  another  jury  as  hereinbefore  provided,  who  slmll 
proceed  in  the  same  mannei*  as  hereinbefore  directed."  Civil  Code,  §§  603, 
t)04,  606. 

The  defendants  in  this  case  did  not  stop  with  asking  the  court  for 
a  "journal  entry"  showing  that  they  were  occupying  claimants,  but 
they  also  demanded  a  jury  by  a  written  demand,  which  reads  as  fol- 
lows: "Now  come  the  defendants,  and  demand  a  jury  to  assess  im- 
provements made  by  them  prior  to  January  2, 1882,  under  their  claim 
of  ownership  under  the  tax  deed  by  them  offered  in  evidence."  As 
to  whether  the  defendant  would  have  the  right  to  institute  and  main- 
tain proceedings  in  error  to  reverse  the  judgment  in  the  main  action 
if  they  had  stopped  with  their  request  merely  for  a  journal  entry 
showing  that  they  were  occupying  claimants,  it  is  not  necessary  in 
this  case  to  consider  or  decide,  and  we  shall  not  consider  or  decide 
the  same;  for,  as  we  have  before  stated,  they  did  not  stop  with  said 
request,  but  they  demanded  a  jury  for  the  assessment  of  their  im- 
provements, and  such  jury  was  awarded  to  them  by  the  court,  and 
was  afterwards  drawn  and  impaneled,  and  the  value  of  their  improve- 
ments was  afterwards  assessed,  and  further  proceedings  were  had  in 
the  case  with  reference  thereto.  It  is  true  that  the  foregoing  demand 
for  a  jury  to  assess  improvements  was  made  before  the  judgment  was 
rendered,  but  we  do  not  think  that  that  can  make  any  difference.  It 
was  made  after  the  verdict  and  findings  of  the  jury  were  rendered, 
and  it  was  permitted  to  remain  on  file  in  the  case  after  the  judgment 
was  rendered,  without  any  revocation  or  dissent,  and  without  any  ob- 
jection to  the  drawing  and  impaneling  of  a  jury,  or  to  any  proceed- 
ings to  be  had  by  a  jury,  until  after  the  jury  were  actually  impaneled 
and  sworn,  and  were  proceeding  to  business. 

We  now  come  to  the  question  whether  any  material  or  substantial 
error  was  committed  by  the  court  below  after  the  rendering  of  the 
judgment  in  the  main  action  on  September  29,  1883,  for  the  recovery 
of  the  real  estate  in  controversy,  and  for  rents  and  profits,  and 
awarding  to  the  defendants  the  taxes  paid  by  them  and  the  value  of 
their  improvements,  under  the  occupying  claimant  law.  The  plain- 
tiffs in  error  (defendants  below)  claim  that  many  errors  were  com- 
mitted after  the  rendering  of  such  judgment.  We  shall  consider 
only  one  of  such  alleged  errors,  however,  and  that  is  whether,  after  the 
jury  in  the  occupying  claimant  proceedings  have  made  all  their  as- 
sessments and  valuations  with  regard  to  damages,  waste,  improve- 
ments, rents  and  profits,  and  of  the  land  without  the  improvements, 
or  damages  by  waste,  and  have  committed  the  same  to  writing,  and 
:  signed  the  same,  and  deposited^^the  same  with  the  clerk  of  the  district 
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court,  and  have  then  dispersed,  can  any  change  or  alteration  in  such 
written  return  be  afterwards  made  at  the  instance  of  one  of  the 
parties,  and  with  the  consent  of  all  the  members  of  the  jury,  but 
without  the  consent  of  the  other  party  ?  We  must  answer  this  ques- 
tion in  the  negative.  The  facts  upon  which  this  question  arises  ap- 
pear to  be  substantially  as  follows :  The  order  for  the  jury  in  the 
occupying  claimant  proceedings  was  issued  by  the  clerk  of  the  district 
court  to  the  sheriflf  on  January  4,  1884,  and  the  jury  were  then  drawn 
in  accordance  with  law,  and  on  January  11,  1884,  they  were  im- 
paneled and  sworn  according  to  law;  and  on  the  same  day  they  made 
the  aforesaid  assessments  and  valuations,  reduced  the  same  to  writ- 
ing, and  signed  the  same,  and  on  the  next  day,  January  12,  1884, 
deposited  the  same  with  the  clerk  of  the  district  court,  who  marked 
it  filed  as  of  that  day.  Afterwards,  and  prior  to  January  18,  1884, 
this  return  of  assessments  and  valuations  was  changed;  but  in  just 
what  particulars  it  was  changed  does  not  appear;  nor  was  it  made 
to  appear  in  the  district  court;  but,  among  other  changes,  it  would 
seem  that  $4,600  was  changed  to  $4,000.  It  was  shown  in  the  dis- 
trict court  that  other  changes  were  made,  but  just  what  other  changes 
were  made  we  cannot  tell,  nor  was  it  made  to  appear  to  the  district 
court.  These  chnges,  or  at  least  some  of  them,  were  made  at  the 
instance  of  the  defendants  in  error,  (plaintiffs  below.)  After  all  the 
changes  were  made,  all  the  members  of  the  jury  again  signed  the  re- 
turn, and  the  former  file-marks  were  erased  and  the  return  was  refiled 
by  tbe  clerk  as  of  January  18,  1884.  All  this  was  done  prior  to  the 
next  term  of  the  district  court.  At  the  next  term  of  the  district  court, 
and  on  February  7,  1884,  the  defendants  moved  the  court  to  set  aside 
the  said  assessments  and  valuations  of  the  jury  in  tbe  occupying 
claimant  proceedings,  and  their  verdict  and  return,  upon  the  ground, 
among  others,  that  the  foregoing  changes  and  alterations  had  been 
made.  The  court  overruled  tbe  motion^  approved  such  return,  and 
rendered  judgment  accordingly. 

We  think  the  court  below  should  have  set  aside  the  return.  The 
foregoing  changes  and  alterations  were  irregular  and  unauthorized. 
The  statute  requires  that  "the  jury  shall  sign  and  seal  their  respect- 
ive assessments  and  valuations  aforesaid,  and  deposit  the  same  with 
the  clerk  of  the  court  by  whom  they  were  appointed,  before  the  first 
day  of  the  next  term  of  said  court  after  said  order  is  made,"  (Civil 
Code,  §  606;)  and  when  this  statute  is  complied  with,  we  think  the 
jury  have  exhausted  their  authority.  By  the  use  of  the  word  "seal" 
in  the  foregoing  statute  we  think  it  was  intended  that  the  assessments 
and  valuations  of  the  jury  should  be  placed  in  an  envelope  or  other 
inclosure,  and  the  inclosure  sealed,  and  then  that  the  whole  thing 
should  be  deposited  with  the  clerk  of  the  district  court.  Evidently  it 
was  intended  that  the  word  "seal"  should  mean  either  the  private  or 
the  public  seal  of  the  jury,  or  of  any  of  the  members  thereof,  for  no 
such  seal  is  known  in  law ;  and  the  use  of  all  private  seals,  except  of 
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corporationB,  is  abolished  in  Kansas.  Comp.  Laws  1879,  c.  2i,  §  6. 
And  as  the  return  of  the  jury  is  required  to  be  sealed  and  deposited 
with  the  clerk  of  the  district  coart^  it  was  evidently  not  the  intention 
of  the  legislature  that  the  return  should  afterwards  be  opened  for 
changes  or  alterations  to  be  made  by  either  of  the  parties  or  by  the 
jury,  or  by  both  together.  In  all  probability  the  changes  in  the 
present  case  were  not  very  material;  but  as  we  cannot  tell  what  the 
changes  were,  or  whether  they  were  material  or  not,  and  as  the  dis- 
trict court  had  no  better  opportunity  of  knowing  than  we  have, — all 
the  evidence  upon  the  subject  having  been  brought  to  this  court, — we 
must  act  upon  the  presumption  that  they  might  have  been  material. 
It  was  not  shown  in  the  district  couTt,  nor  can  we  know  from  the  evi- 
dence, what  the  original  return  of  the  jury  was.  We  therefore  think 
that  the  return  should  have  been  set  aside  and  another  jury  ordered, 
for  the  purpose  of  making  new  assessments  and  valuations. 

The  judgment  of  the  court  below  in  the  main  action  will  be  af- 
firmed ;  but  the  judgment  and  orders  of  the  court  below,  rendered  in 
February,  1884,  with  respect  to  the  occupying  claimant  proceedings, 
will  be  reversed,  and  cause  remanded,  with  the  order  that  the  return 
of  the  jury  in  such  proceedings  be  set  aside,  and  for  such  other  and 
further  proceedings  as  may  be  proper  in  the  case. 

(All  the  justices  concurring.) 


(33  Kan.  61) 

MissouBi  Pac.  By.  Co.  r.  Piebob. 

Filed  January  7, 1885. 

1,  Ratlttoad  Cowpanies— Public  Crossisos— Whibtlb. 

The  failure  of  a  railroad  company  to  eound  the  locomotive  whistle  three 
times,  at  least  80  rods  from  the  point  where  the  railroad  crosses  any  public  road 
or  street  which  lies  outside  of  a  city  or  village,  is  negligence ;  but  such  negli- 
gence  is  not  attributable  to  the  railway  company  in  a  case  where  the  injury 
complained  of  was  done  at  a  street-crossing  within  the  limits  of  a  city. 

2.  Pkactice— Misleading  Instructioks. 

Where  tnappllca'l)le  instructions  are  given,  which  may  have  misled  the  jury 
to  the  prejudice  :of  the  party  complaining,  the  verdict  cannot  be  permitted  to 
Bland.  State  Savings  Aas'n  v.  Hunt,  17  Kan.  632 ;  Raper  v.  Blair,  24  Kan.  374; 
liuUroad  Co.  v.  Hay,  31  Kan.  177;  B.  C.  1  Pac.  Kkf.  7G6,  followed. 

Error  from  Miami  county. 

W.  A.  Johnson,  for  plain tiflf  in  error. 

Brayman  dt  Sheldon,  for  defendant  in  error. 

Johnston,  J.  This  was  an  action,  brought  by  W.  J.  Pierce,  as 
plaintiff,  against  the  railroad  company,  to  recover  damages  for  the 
negligent  killing  of  a  cow  owned  by  him.  It  was  alleged  by  the  plain* 
tiff  that  on  the  twenty-second  day  of  May,  1882,  in  the  city  of  Faola, . 
Miami  county,  Kansas,  the  defendant,  with  its  engine  and  cars,  care- 
lessly and  negligently  ran  against  and  killed  the  animal,  and  that  it 
was  not  done  through  any  carelessness  or  neglect  on  the  part  of  th» 
plaintiff.    The  railway  company  denied  all  allegations  of  carelessness 
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or  negligence  on  the  part  of  its  employes,  and  claimed  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  and  was  not  entitled  to  re- 
cover. A  trial  was  had  before  the  court  and  jury,  and  the  verdict 
and  judgment  given  against  the  defendant  railway  company,  and  it 
brings  the  case  here,  alleging  error  of  the  court  in  its  instructions  to 
the  jury,  and  in  overruling  the  motion  for  a  new  trial. 

It  appears  that  on  May  22,  1882,  several  cows  belonging  to  plain- 
tiff were  being  driven  by  his  son  along  Locust  street,  in  the  city  of 
Paola,  to  a  pasture  on  the  other  side  of  the  defendant's  railroad  track, 
and  that  one  of  the  cows  was  struck  and  killed  by  a  passing  freight 
train  at  the  point  where  the  railroad  intersects  Locust  street,  and 
within  the  limits  of  the  city.  Some  distance  east  of  Locust  street, 
and  at  the  eastern  limits  of  the  city,  there  is  a  public  highway.  The 
train  which  killed  the  cow  was  approaching  from  the  east,  and  con- 
siderable testimony  was  offered  by  the  plaintiff  tending  to  show  that 
the  persons  in  charge  of  the  train  had  failed  to  sound  the  whistle 
attached  to  the  locomotive  at  least  80  rods  before  reaching  the  east- 
em  boundary  of  the  city.  Among  the  instructions  the  court  gave  to 
the  jury  are  the  following: 

*'(7)  The  law  of  this  state  requires  every  railroad  company  to  attach  a 
steam-whistle  to  each  locomotive  engine,  and  to  be  sounded  three  times,  at 
least  eighty  rods  from  the  place  where  the  railroad  shall  cross  any  public  road 
or  street.  In  this  case,  it  is  alleged  tliat  the  injury  complained  of  is  within 
the  limits  of  Paola,  a  city  of  the  second  class,  and  if  this  be  true,  as  alleged, 
the  whistle  should  be  blown  at  least  three  times,  eighty  rods  before  crossing 
the  highway  on  the  outside  of  the  city  limits. 

"(8)  The  jury  are  instructed  that  the  neglect  to  sound  the  whistle  three 
times  of  an  engine,  as  mentioned  in  said  statute,  while  it  is  negligence,  yet  it 
is  not  of  itself  such  negligence  as  will  Justify  a  recovery  for  damages  to  persons 
or  property  injured  on  the  track.  To  entitle  the  plaintiff  to  recover  for  such 
injury,  it  must  appear  from  the  evidence  that  the  injury  was  the  result  of 
such  omission  to  sound  the  whistle.  It  is  not  enough  to  create  a  liability 
for  injuries  caused  by  a  railroad  train  to  prove  the  whistle  was  not  sounded 
three  times.  The  jury  are  required  to  further  find  and  believe  from  the  evi- 
dence that  the  injury  complained  of  was  caused  by  reason  of  such  neglect. 
Whether  the  failure  to  sound  the  whistle  on  approaching  the  highway  by  the 
train  in  question  was  or  was  not  the  cause  of  the  injury  complained  of,  is  a 
question  of  fact  to  be  determined  by  the  jury  on  consideration  of  aU  the  evi- 
dence. 

"(9)  The  jury  are  instructed  that  in  a  suit  aga1n3t  a  railroad  company  for 
injuries  inflicted  at  a  highway  crossing,  and  if  it  appears  from  the  evidence 
that  no  whistle  sounded  three  times  within  the  distance  of  eighty  rods,  as 
hereinbefore  explained,  before  reaching  the  crossing;  and  if  it  appears  from 
the  evidence  the  company  was  guilty  of  other  negligence  which  may  have 
caused  the  injury;  and  it  is  doubtful  whether  the  injury  was  caused  by  not 
blowing  the  whistle,  or  by  such  other  negligence,  or  by  both  combined, — then 
the  company  will  be  liable  for  the  injury,  provided  the  jury  believe  from  the 
evidence  that  the  injury  r^ulted  from  either  or  both  of  said  causes^  and  that 
the  plaintiff  was  free  from  fault  or  ne^liffence,  as  explained  in  these  instruc- 
tions, although  the  jury  may  believe  from  the  evidence  that  the  cow  in  ques- 
tion was  killed  by  the  defendant's  locomotive,  and  that  there  was  a  failure  to 
sound  the  whistle  eighty  rods  before  reaching  the  city  limits  at  the  crossing; 
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and  if  the  jury  believe  from  the  evidence  that  there  was  no  connection  be- 
tween the  failure  to  blow  the  whistle  and  the  injury  to  the  cow,  then  the  jury 
should  find  for  the  defendant,  unless  the  jury  further  find  from  the  evidence 
that  the  injury  to  and  death  of  the  cow  was  the  direct  result  of  nej^ligence  or 
misconduct  of  defendant  other  than  the  failure  to  sound  the  whistle." 

These  instructions  indicate  that  4he  case  was  tried  by  the  court 
upon  the  theory  that  the  statute  imposing  upon  railway  companies 
the  duty  of  sounding  the  locomotive  whistle  at  least  80  rods  from  the 
place  where  the  railroad  crosses  the  public  road  or  street,  is  appli- 
cable to  any  injury  or  damage  done  at  the  crossing  of  streets  within 
the  limits  of  a  city.  The  statute,  or  so  much  of  it  as  is  necessary  to 
be  quoted  here,  is  as  follows : 

"A  steam-whistle  hall  be  attached  to  each  locomotive  engine,  and  be 
sounded  three  times,  at  least  eighty  rods  from  the  place  where  the  railroad 
shall  cross  any  public  road  or  street,  except  in  cities  and  villages/'  Section 
60,  c.  23,  Comp.  Laws  1879. 

It  will  be  observed  that  cities  and  villages  are  specially  excepted 
from  the  provisions  of  this  statute.  If  the  collision  bad  occurred  at 
the  crossing  of  a  highway  on  the  outside  of  a  city  these  instructions 
would  have  been  proper  and  applicable,  but  as  it  occurred  inside  of 
the  city  they  were  clearly  improper  and  misleading.  It  has  frequently 
been  ruled  by  this  court  that  the  failure  to  sound  the  whistle  of  the 
locomotive  in  accordance  with  this  requirement  is  negligence,  (Rail- 
road Co.  V.  Rice,  10  Kan.  436;  Railroad  Co.  v.  Phillipi,  20  Kan* 
12;  Railro'id  Co.  v.  Wilson^  28  Kan.  639,)  but  that  a  railroad  com- 
pany is  not  liable  for  damages  by  reason  of  the  failure  to  sound  the 
whistle,  (if  it  was  not  otherwise  negligent,)  unless  the  injury  com- 
plained of  is  attributable  to  or  caused  by  such  failure.  Railroad  Co. 
V.  Morgan,  31  Kan.  77;  S.  C.  1  Pac.  Rep.  298.  Nor  do  we  think 
that  the  failure  of  the  company  to  observe  a  statutory  rule  applicable 
only  outside  of  cities  can  be  attributed  to  it  as  negligence  in  the  case 
of  an  injury  done  at  a  place  where  the  rule  is  not  operative  or  appli- 
cable, as  within  the  limits  of  a  city.  The  purpose  of  the  legislature 
in  requiring  this  warning  to  be  given  before  reaching  a  highway,  was 
manifestly  to  afford  protection  to  persons  or  property  that  might  be 
upon  or  passing  over  such  highway,  and  therefore  the  omission  of  the 
company  to  comply  with  this  statutory  requirement  cannot  be  held 
to  be  negligence  as  to  any  injury  done,  except  at  the  crossing  of  the 
particular  highway  for  which  the  whistle  is  required  to  be  sounded. 
The  company  owed  no  duty  under  this  statute  to  parties  crossing 
Locust  street,  within  the  limits  of  Paola,  which  is  a  city  of  the  sec- 
ond class.  Greater  care  and  caution  are  necessary,  and  should  be  ex- 
ercised, by  railroad  companies  in  the  running  of  their  trains  within 
the  limits  of  cities,  and  usually  ordinances  are  enacted  by  city  coun- 
cils regulating  the  speed  of  trains  passing  through  the  city,  as  well  as 
prescribing  diflferent  and  stricter  rules  in  the  matter  of  signals  and 
warnings  than  are  required  to  be  given,  by  the  statute  under  consider- 
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ation,  at  croBsings  outside  of  cities.  In  this  case  it  was,  doubtless,  the 
duty  of  the  tram-men  to  keep  a  lookout  for  the  crossings,  and  to  exer- 
cise diligence  and  care  to  avoid  collision  or  accident  at  the  crossing  of 
Locust  street;  but  this  duty  did  not  arise  from  the  statute  in  question. 
The  instructions  of  the  court,  therefore,  which  brought  this  statute  so 
prominently  before  the  jury,  and  directed  them  to  be  governed  by  its 
provisions  in  determining  whether  the  company  had  been  guilty  of 
negligence  in  the  collision  which  occurred  inside  of  the  city  limits, 
was  inapplicable  and  misleading;  and  when  inapplicable  instructions 
are  given,  which  may  have  misled  the  jury  to  the  prejudice  of  the 
party  complaining,  the  verdict  cannot  be  permitted  to  stand.  State 
Sav.  Ass'n  v.  Hunt,  17  Kan.  632;  Raper  v.  Blair ^  24  Kan.  374;  RaiU 
road  Co.  v.  Hay,  31  Kan.  177;  S.  C.  1  Pac.  Rbp.  766.  The  evidence 
in  the  case  was  conflicting,  and  while  there  is  considerable  testimony 
in  the  record  which  tends  to  show  negligence  on  the  part  of  the 
employes  who  were  in  charge  of  the  train,  there  was  also  positive 
testimony  to  the  contrary  offered  in  behalf  of  the  defendant,  and  we 
cannot  say  that  the  jury  were  not  controlled  in  their  verdict  by  the 
erroneous  instructions.  The  other  exceptions  we  think  are  not  well 
taken,  and  require  no  discussion.  The  judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial, 
(All  the  justices  concurring.) 


(S8  Kan.  23) 

State  v.  Hughes. 
FUed  January  7,  1S85. 

ORnflNAL  Law— CREDTBHilTY  OF  WITNESSES. 

In  a  criminal  prosecution,  where  the  defendant  lays  the  fonndation  for  im- 
peaching one  of  the  principal  witnesses  for  the  prosecution,  and  afterwards 
introduces  a  witness  for  that  purpose,  and  the  prosecution  afterwards  introduces 
a  witness  to  impeach  the  impeaching  witness:  and  the  court,  in  the  presence 
and  hearincc  of  the  jurv,  decides  in  effect  tiiat  the  impeaching  witness  of  the 
defendant  has  sworn  falsely,  and  that  the  impeaching  witness  for  the  prose- 
cution, who  was  also  the  principal  witness  for  the  prosecution,  has  sworn 
truthfully ;  and  upon  the  evidence  it  is  not  clear  that  the  defendant  is  guilty 
of  the  offense  charged  against  him,  but  the  jury,  after  10  hours'  deliberation, 
find  the  defendant  guilty,  and  he  is  sentenced  accordingly :  Iteld,  that  the  trial 
court  committed  material  error  in  giving  its  opinion  with  regard  to  the  credi- 
bility of  the  witnesses  and  the  weight  of  their  testimony. 

Appeal  from  Dickinson  county. 

This  was  a  criminal  prosecution  under  section  13  of  the  prohibit- 
ory liquor  law  of  1881,  in  which  prosecution  the  defendant,  James 
Hughes,  was  charged  with  keeping  and  maintaining  a  common  nui- 
sance by  keeping  for  sale  and  selling  intoxicating  liquors  at  a  certain 
place  in  the  city  of  Solomon,  Kansas,  in  violation  of  the  said  prohib« 
itory  liquor  law.  A  portion  of  the  record  of  the  case  reads  as  fol- 
lows: 

**  At  the  close  of  this  witness'  [Dougherty's]  testimony,  and  before  he  had 
left  the  stand,  the  court  said,  in  a  heated  and  earnest  manner,  and  in  the 
presence  and  hearing  of  the  jury:   •  Mr.  Prosecutor,  you  proceed  at  once  to 
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file  information  against  W.  P.  Dougherty  and  George  W.  Joles  for  attempt- 
ing to  bribe  a  witness,  and  see  that  thej  are  bound  over  to  appear  at  the  next 
term  of  this  court  to  answer  that  charge.  I  cannot  and  wiil  not  liave  any 
witness  bribed  in  any  case  in  this  court,  or  attempted  to  be  bribed,  or  even  a 
suspicion  that  such  an  attempt  can  be  made  with  impunity.  You  will  tile 
these  intormations  now,  Mr.  Prosecutor.  To  which  statements,  and  eacli  of 
them,  then  and  there  made,  as  aforesaid,  y  the  court,  the  defendant  duly 
excepted ;  und  tlie  defendant  then  and  there  demanded  and  requested  of  the 
court  that  the  court  should  then  and  there,  and  in  the  presence  and  hearing 
of  the  jury,  order  information  to  be  died  against  the  said  witness  George  li. 
Kestetter  for  offering  to  accept  a  bribe  w^hile  a  witness  in  this  case;  which 
demand  and  request  was  then  and  there,  in  the  presence  and  hearing  of  the 
jury,  by  the  court  refused;  to  which  action  and  ruling  of  the  court  the  de- 
fendant at  the  time  duly  excepted." 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Geo.  W.  Ilurd,  for  the  State. 

J.  R.  Bwrto%  for  appellant. 

Valentine,  J.  This  was  a  criminal  prosecution  under  section  13 
of  the  prohibitory  liquor  law  of  1881,  in  which  prosecution  the  de- 
fendant, James  Hughes,  was  charged  with  keeping  and  maintaining 
a  common  nuisance  by  keeping  for  sale  and  selling  intoxicating  liq- 
uors at  a  certain  place  in  the  city  of  Solomon,  Kansas,  in  violation 
of  the  said  prohibitory  liquor  law.  The  case  was  tried  before  the 
court  and  a  jury,  and  the  jury  found  the  defendant  guilty  as  charged ; 
and  he  was  then  sentenced  to  pay  a  fine  of  $250  and  the  costs  of  the 
prosecution,  and  to  stand  committed  to  the  coanty  jail  until  such 
fine  and  costs  were  paid,  and  to  give  a  bond  in  the  sum  of  $1,000, 
with  good  and  sufficient  sureties,  for  his  good  behavior,  etc.,  for  two 
years,  and  to  stand  committed  to  the  county  jail  until  such  bond 
should  be  given.  The  defendant  now  appeals  to  this  court,  and  his 
principal  ground  for  reversal  is  that  the  trial  court  itself,  in  effect, 
decided  that  the  defendant's  principal  witnesses  in  the  case  had 
sworn  falsely,  while  the  principal  witness  against  him  had  sworn 
truthfully.  The  facts  with  reference  to  this  matter  are  substantially 
as  follows  The  principal  witness  for  the  state  was  George  B.  Kes- 
tetter, who  testified  to  facts  which,  if  true,  tended  very  strongly  to 
show  that  the  defendant  was  guilty.  On  the  cross-examination  of 
this  witness  by  the  defendant,  the  proper  questions  were  asked  for 
the  purpose  of  laying  the  foundation  for  impeaching  his  testimony 
by  other  witnesses  to  be  afterwards  called  and  examined.  After- 
wards, such  witnesses,  to-wit,  George  W,  Joles,  W.  P.  Dougherty, 
and  B.  B.  Lyda,  were  called  and  examined  as  such  impeaching  wit- 
nesses. Joles  testified,  among  other  things,  that  in  a  conversation 
with  Kestetter,  Kestetter  said  to  him  as  follows : 

"If  defendant,  Hughes,  would  pay  him  $50  he  would  run  away  and  not 
be  here  to  testify  against  him;  that  for  that  amount  he  would  skip  out,  and 
all  the  sheriffs  and  deputy-sheriffs  in  the  state  could  not  catch  him." 

Dougherty  testified,  among  other  things,  that  Kestetter,  in  a  con- 
versation with  him,  stated  as  follows : 
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"That  if  defendant,  Hughes,  would  give  him  >50  he  wonld  skip  out  and 
not  be  here  to  swear  against  him,  and  that  Hughes  had  better  put  up,  or  he 
(Kestetter)  would  stick  him." 

For  the  purposes  of  this  case  it  is  not  necessary  to  give  any  of  the 
testimony  of  Lyda.  Afterwards,  Kestetter  was  again  introduced  as  a 
witness  by  the  state,  and,  in  accordance  with  his  previous  testimony 
and  denials,  he  then  testified  that  the  statements  made  by  Joles  and 
Dougherty  were  untrue;  that  he  did  not  offer  to  "run  away,"  or  to 
"skip  out,"  or  to  absent  himself  from  the  court  for  |60  or  for  any 
other  sum,  but,  on  the  contrary,  that  both  Joles  and  Dougherty  at- 
tempted to  bribe  him  by  offering  to  pay  him  the  sum  of  $125  if  he 
would  so  absent  himself  from  the  court  that  his  testimony  could  not 
be  used  against  the  defendant.  Two  other  witnesses  were  also  in- 
troduced by  the  state,  who  testified  that  they  heard  a  part  of  the  con- 
versation between  Kestetter  and  Joles,  and  their  testimony  tended  to 
corroborate  that  of  Kestetter.  The  defendant  again  introduced  Joles 
and  Dougherty  as  witnesses,  and  each  testified  that  he  had  never  had 
any  such  conversation  with  Kestetter  as  testified  to.  While  Dough- 
erty was  still  on  the  stand,  and  in  the  presence  and  hearing  of  the  jury, 
the  court  ordered  that  the  prosecutor  should  immediately  file  criminal 
informations  against  both  Joles  and  Dougherty,  charging  them  with  at- 
tempting to  bribe  a  witness,  and  to  see  that  they  were  each  bound  over 
to  appear  at  the  next  term  of  the  district  court  to  answer  to  such  charge, 
and  refused  to  order  that  the  prosecutor  should  file  any  information 
against  Kestetter  for  attempting  to  be  bribed  as  a  witness.  The 
court  by  this  action,  in  effect,  decided  that  Kestetter  was  a  truthful 
witness,  that  his  statements  were  true,  and  that  Joles  and  Dougherty 
were  untruthful  witnesses,  and  that  their  statements  were  false.  The 
question  now  presented  is  whether  this  action  on  the  part  of  the  court 
constitutes  material  error  or  not.  We  must  answer  this  question  in 
the  affirmative.  The  question  as  to  whether  the  defendant  was  guilty 
or  not  was  not  at  all  clear  under-tbe  evidence.  Much  of  the  evidence, 
indeed,  tended  to  prove  that  he  was  not  guilty.  And  even  with  this 
decision  on  the  part  of  the  court  as  to  the  credibility  of  the  witnesses 
and  the  weight  of  their  testimony,  the  jury  were  10  hours  deliberat- 
ing upon  their  verdict  before  they  arrived  at  the  conclusion  that  the 
defendant  was  guilty.  It  may  be  that,  except  for  this  decision  on  the 
part  of  the  court,  the  jury  would  not  have  found  the  defendant  guilty 
at  all.  The  claim  on  the  part  of  the  state  that  this  decision  on  the 
part  of  the  court  did  not  constitute  any  material  error  is  twofold : 
First,  that  the  whole  thing  was  immaterial;  and,  second,  that  the 
court  afterwards  rendered  this  decision  harmless  by  giving  the  follow- 
ing instruction  to  the  jiiry,  to-wit : 

"I  further  instruct  you  that  the  defendant  ought  not  to  be  prejudiced  by 
the  supposed  misconduct  of  any  witness  or  witnesses  who  testified  for  or 
sigainst  him,  but  he  should  be  tried  alone  upon  the  evidence  and  the  law  in 
the  case. " 


Digitized  by 


Google 


3S:1  THB   PACIFIO   BEPOBTSB.  [KOH. 

We  tbink  this  claim  on  the  part  of  the  state  is  insufficient;  for 
even  if  the  foregoing  impeaching  testimony  was  wholly  incompetent 
in  the  case,  still  it  was  introduced  in  the  case  without  objection,  and 
the  action  of  the  court  in  deciding  who  told  the  truth  and  who  did 
not  tell  the  truth  was  highly  prejudicial  to  the  interests  of  the  de- 
fendant, and  the  subsequent  instruction  given  by  the  court  to  the 
jury  would  hardly  render  the  previous  action  of  the  court  harmless. 
Kestetter,  it  must  be  remembered,  was  one  of  the  principal  witnesses, 
if  not  the  principal  witness,  agains!;  the  defendant  upon  the  merits 
of  the  case,  and  if  he  told  the  truth,  there  was  sufficient  evidence  to 
sustain  a  conviction  against  the  defendant ;  and  the  court  in  effect 
said  he  was  a  truthful  witness.  But  such  impeaching  testimony  was 
not  incompetent.  The  defendant  had  a  right  to  show  the  corrupt 
leanings  and  tendencies  of  the  witness  Kestetter  with  regard  to  the 
subject-matter  of  this  particular  case,  after  laying  the  proper  foun- 
dation for  the  same,  as  he  did — Best,  Ev.  (Chamberlayne*s  Ed.)  § 
644,  p.  635;  1  Greenl.  Ev.  §  459;  Whart.  Crim.  Ev.  §§  476,  477, 
488 — and  when  this  was  done,  then  the  state  had  the  right,  within 
proper  limits,  to  impeach  the  impeaching  witnesses  by  introducing 
the  testimony  of  Kestetter  and  the  other  witnesses,  as  it  did,  to  show 
that  the  impeaching  witnesses  were  unworthy  of  belief  with  regard 
to  the  particular  matter  concerning  which  they  testified.  All  the 
foregoing  testimony,  however,  was  introduced  without  objection,  and 
we  cannot  therefore  treat  it  as  wrongfully  in  the  case,  or  as  wholly 
immaterial  in  the  case.  We  think  the  aforesaid  action  on  the  part 
of  the  court  constituted  material  error;  and  for  such  error  the  judg- 
ment of  the  court  below  will  be  reversed,  and  cause  remanded  for  a 
new  trial. 

HoBTON,  G.  J.,  concurring.    Johnston,  J.,  not  sittinn  in  the  case. 


(SS  Kmn.  100) 

Amsbaugh  v.  Ezohakoe  Bank  of  Maquoebta. 

Filed  Januaiy  7, 1885. 

JuDOincNT  OsTAmED  n?  Another  Btatb— Sbrvicb— JuRisDroTioN. 

A  resident  of  a  state  left  the  same,  intending  never  to  return,  and  after* 
wards  an  action  was  commenced  against  him  in  sach  state,  and  the  origlnaj 
process  therein  was  served  by  delivering  a  copy  thereof  to  his  wife  at  the  place 
ivhcre  he  and  she  had  resided  up  to  the  time  of  his  departure,  and  where  she, 
in  fact,  was  stiil  living,  and  a  personal  judgment  was  rendered  against  him  upon 
this  service,  and  upon  this  service  only ;  ?idd^  that  such  judgment  was  ren« 
dered  without  jurisdiction  of  the  person  of  the  defendant,  and  cannot  be  en- 
forced by  action  or  otherwise  in  another  state. 

Error  from  Morris  county. 

r.  N.  Sedgwick  and  S.  N.  Wood,  for  plaintiflf  in  error. 

Biuik  <t  Feighan,  for  defendant  in  error. 
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Valentine,  J.  This  action  was  commenced  in  the  district  court 
of  Morris  county,  Kansas,  by  the  Exchange  Bank  of  Maquoketa,  Iowa, 
against  W.  H.  Amsbaugh  of  Dunlap,  Kansas,  to  recover  the  amount 
of  two  certain  judgments  rendered  against  the  defendant  in  the  cir- 
cuit court  of  Jackson  county,  Iowa.  The  defendant  set  up  the  de- 
fense  that  these  judgments  were  rendered  without  any  notice  to  him, 
without  any  appearance  on  his  part,  and,  indeed,  without  any  juris- 
diction whatever  as  to  him  personally,  and  therefore  he  claims  that 
said  judgments  are  void.  The  case  was  tried  by  the  court  below  with- 
out a  jury,  and  the  court  made  special  findings  of  fact  and  conclu- 
sions of  law,  and  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  amount  of  the  judgments;  and  the  de- 
fendant, as  plaintiff  in  error,  now  complains  and  brings  the  case  to 
this  court  for  review. 

It  appears  from  the  special  findings  of  fact  that  on  November  4, 
1878,  and  prior  thereto,  the  defendant,  with  bis  wife,  resided  in  the 
city  of  Maquoketa,  in  Jackson  county,  Iowa ;  that  on  that  day  he  left 
the  state  of  Iowa  intending  to  make  Texas  or  Kansas  his  home,  and 
never  to  return  to  Iowa;  and  he  finally,  and  on  April  5, 1879,  settled 
at  Dunlap,  Morris  county,  Kansas,  and  has  never  returned  to  Iowa. 
When  he  left  Iowa,  he  left  his  wife  residing  in  Maquoketa,  in  the  same 
house  where  they  had  formerly  resided  together  prior  to  his  departure, 
and  she  continued  to  reside  there  until  the  spring  of  1879,  when  she 
also  left  Iowa,  intending  never  to  return,  and  she  immediately  joined 
her  husband  in  Kansas.  When  the  defendant  left  Iowa  on  Novem- 
ber 4,  1878,  some  of  his  household  goods  were  already  packed  for 
shipment,  and  when  his  wife  left  they  were  all  either  sold  or  shipped. 
The  actions  in  Iowa  in  which  said  judgments  were  rendered  were  com- 
menced as  follows :  The  first  action  was  commenced  on  November 
9,  1878,  and  the  other  was  commenced  on  November  12,  1878.  An 
'•original  notice,"  answering  to  a  summons,  was  served  in  each  action 
as  hereinafter  stated.  The  first  notice  was  served  on  November  12, 
1878,  and  the  other  was  served  on  November  14, 1878,  and  the  sher- 
iff who  served  the  same  states  in  his  return  that  he  served  them  by 
delivering  a  copy  thereof  to  the  wife  of  the  defendant  at  the  defend- 
fendant's  ''usual  place  of  residence."  A  copy  of  each  notice  was  in 
fact  left  by  the  sheriff  with  the  defendant's  wife  at  the  house  where 
the  defendant  has  resided  up  to  November  4, 1878,  and  where  the  de- 
fendant's wife  was  still  living,  and  the  service  was  not  made  in  any 
other  manner.  An  attachment  was  also  procured  in  each  action  at 
its  commencement,  upon  the  following  ground,  as  stated  by  the  plain- 
tiff in  his  petition  therefor:  "And  your  petitioner  further  states  tha^i 
said  defendant  has  absconded  so  that  the  ordinary  process  cannot  be 
sensed  upon  him."  The  defendant  never  appeared  in  either  of  said 
actions,  and  never  authorized  any  appearance  for  him,  and  no  one 
did  in  fact  appear  for  him,  although  the  record  of  each  judgment 
shows  that  counsel  did  appear  for  him.  The  defendant  did  not  in 
v.5p,no.5 — 25 
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fact  have  any  knowledge  or  notice  of  the  commencement  or  existence 
of  either  action  until  long  after  the  judgments  therein  were  rendered 
against  him. 

The  question  now  arises,  are  these  judgments  such  personal  judg- 
ments against  the  defendant  that  they  may  be  enforced  against  him 
personally  by  an  ordinary  action  upon  them  outside  of  the  jurisdiction 
in  which  they  were  rendered,  and  in  Kansas  ?  Several  days  prior  to 
the  commencement  of  these  actions,  the  defendant  had  passed  out- 
side of  and  beyond  the  jurisdiction  of  the  state  of  Iowa,  where  these 
judgments  were  rendered,  and  has  never  since  returned  within  such 
jurisdiction,  and  has  never  since,  voluntarily  or  otherwise,  surren- 
dered jurisdiction  to  the  state  of  Iowa,  or  either  his  person  or  his 
property,  by  any  appearance  in  the  courts  of  Iowa,  or  otherwise. 
This,  it  would  seem,  ought  to  be  decisive  of  any  question  involved  in 
this  case;  for  a  judgment  rendered  without  jurisdiction  is  everywhere 
held  to  be  void.  But  it  is  claimed  that  the  defendant  still  had  a 
residence  within  the  state  of  Iowa,  and  within  the  jurisdiction  of  the 
court  which  rendered  the  foregoing  judgments  when  the  aforesaid  no- 
tices were  served,  and  that  they  were  served  in  accordance  with  the 
laws  of  Iowa,  so  as  to  obtain  jurisdiction  of  his  person  by  delivering 
copies  thereof  to  his  wife  at  such  residence.  They  were  not  served 
upon  him  personally,  however,  nor  served  while  he  was  within  the 
jurisdiction  of  the  court,  or  within  the  jurisdiction  of  the  state;  and 
siervice  at  his  residence,  or  otherwise,  unless  it  can  be  held  to  be  a 
service  upon  him  personally,  cannot  bind  him  personally,  {Mitchell  v. 
Gray,  18  Ind.  123;  Sallee  v.  Hays,  3  Mo.  116;)  and  service  merely 
upon  his  wife  is  not  sufficient.     Moore  v.  Wade,  8  Ean.  S80. 

It  is  admitted  that  the  service  was  made  by  delivering  copies  to  the 
defendant's  wife;  but  it  is  denied  by  the  defendant  that  the  place 
where  the  notices  were  served,  and  where  he  had  formerly  lived,  was 
at  the  time  of  the  service  his  "usual  place  of  residence,"  or  his  place 
of  residence  at  all.  We  suppose  that  a  resident  of  a  state,  intending 
to  leave  it  permanently,  will  nevertheless  continue  to  be  a  resident  of 
the  state,  at  least  for  some  purposes,  until  he  passes  beyond  the 
boundaries  of  the  state,  (Ballinger  v.  Lantier,  15  Kan.  608,)  though 
it  is  held  in  Virginia  that  such  a  person  would  become  a  non-resident 
of  the  state  as  soon  as  he  started  to  remove  therefrom, — Clark  v.  Ward, 
12  Grat.  (Va.)  440; — and  in  Iowa  it  is  held  that  a  resident  of  a  state, 
intending  to  remove  from  one  county  therein  to  another  county  therein, 
would  become  a  non-resident  of  the  state  as  soon  as  he  passed  from 
the  county  of  his  residence  into  an  intervening  county,  and  before  he 
had  reached  the  county  in  which  he  intended  to  make  his  future  resi- 
dence, although  at  no  time  had  he  passed  beyond  the  boundaries  of 
the  state.  Cohen  v.  Daniels,  25  Iowa,  88.  And  certainly  after  a 
resident  of  a  state,  intending  to  remove  therefrom,  has  passed  beyond 
the  boundaries  of  his  state,  he  is  no  longer  a  resident  of  the  state, 
but  is  a  non-resident  thereof,  (Hitter  v.  Phoenix  Mat.  L.  Ins.  Co.  33 
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Ean.  504;  S.  C.  4  Pao.  Bbp.  1032;)  and  a  service  of  a  notice  at  a 
person's  former  place  of  residence,  after  he  has  removed  therefrom, 
is  not  service  at  his  ''usual  place  of  residence."  Mastin  v.  Oray^  19 
Ean.  458. 

But  it  is  claimed  by  the  plaintiff  that  the  defendant's  wife  still  re- 
sided in  Iowa  when  these  notices  were  served,  and  therefore  that  his 
residence  must  be  deemed  to  have  been  there  also.  Now,  a  wife's  res- 
idence or  domicile  never  controls  or  fixes  her  husband's  residence  or 
domicile;  but,  on  the  contrary,  her  residence  or  domicile  generally 
follows  that  of  her  husband.  Davis  v.  Davis ^  30  111.  180;  Cambridge 
V.  Charlesiowny  13  Mass.  501;  Oreene  v.  Greene,  28  Mass.  (Pick.)  410 ; 
Hackcttstown  Bank  v.  Mitchell,  28  N.  J.  Law,  516;  Pearce  v.  State, 
1  Sneed,  (Tenn.)  63 ;  McAfee  v.  Kentucky  University,  7  Bush,  (Ky.) 
135;  Hart  v.  Horn,  4  Kan.  232.  The  husband's  residence  is  where 
he  himself  resides,  and  not  necessarily  where  his  wife  resides,  or 
where  he  does  not  in  fact  reside.  See  authorities  last  cited.  But 
probably  neither  the  residence  of  the  husband  nor  that  of  the  wife 
could  be  so  controlled  by  the  place  of  residence  of  the  other  that  a 
good  service  of  summons  could  be  made  upon  one  of  them  by  leaving 
a  copy  of  the  summons  at  the  place  of  residence  of  the  other,  when 
the  one  intended  to  be  served  did  not  in  fact  reside  at  such  place.  A 
husband  and  wife  may  in  fact  have  different  places  of  residence,  or 
one  or  both  might  in  fact  not  have  any  such  actual  and  particular 
place  of  residence  as  would  authorize  the  service  of  a  summons  upon 
him  or  her  at  such  place  of  residence,  without  any  actual  delivery  of 
the  summons,  or  a  copy  thereof,  to  the  party  intended  to  be  served; 
and,  whatever  may  be  the  rule  with  respect  to  domicile,  a  person  may 
and  often  does  lose  one  place  of  residence  before  he  actually  procures 
another.  Cohen  v.  Daniels,  25  Iowa,  88,  90;  Clark  v.  Ward,  12  Grat. 
(Va.)  440;  Exeter  v.  Brighton,  15  Me.  58;  Cotton  v.  Longmeadow,  94 
Mass.  598.  But  would  the  service  of  the  notices  in  this  case  be  suf* 
ficient  as  a  personal  service  upon  the  defendant,  even  if  the  house 
in  Iowa  where  he  formerly  resided  wore  still  his  "usual  place  of  resi- 
dence?" Would  the  service  be  such  a  personal  service  upon  him  that 
it  would  bind  him  personally  in  other  jurisdictions  outside  of  the  state 
of  Iowa  ?  How  could  such  a  service  reach  over  into  Kansas  and  affect 
the  party  or  bis  property  in  Kansas  ?  A  state  may  have  complete 
power  and  jurisdiction  over  all  persons  and  things  within  its  bounda- 
ries, but  it  cannot  reach  beyond  its  boundaries  and  into  other  jurisdic- 
tions, and  there  affect  the  status  of  persons  or  things.  Neither  the  laws 
of  a  state  nor  the  jurisdiction  thereof,  nor  of  any  of  its  judicial  proc- 
esses, can  reach  beyond  its  boundaries,  or  have  any  extraterritorial 
force  or  operation;  and  the  judicial  determinations  of  a  state  can  have 
force  and  operation  in  another  state  only  so  far  as  the  court  promul- 
gating such  determinations  has  jurisdiction  over  the  persons  or  things 
to  be  affected  by  such  determinations.  Any  determination  without 
jurisdiction  is  void;  and  any  determination  in  excess  of  jurisdiction 
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is  also  void  tor  the  extent  of  the  excess;  and  a  jadgment  tendered  in 
one  state  without  jurisdiction,  or  in  excess  of  jurisdiction,  may  bo 
impeached  collaterally  or  otherwise  in  another  state,  and  upon  extrin- 
sic evidence  as  well  as  upon  the  record  of  the  judgment.  Litowich 
V.  Litowich,  19  Kan.  451, 456;  Mastin  v.  Gray,  Id.  468, 462;  Brink- 
man  V.  Shaffer,  23  Kan.  528;  McNeill  v.  Edie,  24  Kan.  108.  See, 
also,  Earle  v.  McVeigh,  91  U.  S.  503;  Windsor  v.  McVeigh,  93  U.  S. 
274;  Hart  v.  Sansom,  110  U.  S.  151;  S.  C.  3  Sup.  Ct.  itep.  586;  S. 
C.  29  Alb.  Law  J.  152. 

In  this  state  a  domestic  judgment  may  be  impeached  for  want  of 
jurisdiction,  collaterally  as  well  as  directly,  and  by  extrinsic  evidence 
as  well  as  intrinsic  evidence.  Mastin  v.  Gray,  19  Kan.  458.  In 
this  particular  case  some  of  the  evidence  is  extrinsic  and  some  of 
it  is  intrinsic;  some  of  it  is  by  the  record  and  some  of  it  dehors 
the  record.  The  records  of  the  judgments,  sued  on  in  this  case,  as 
well  as  other  evidence,  tend  to  show  that  the  place  where  the  no- 
tices were  served  was  not  the  defendant's  *'usaal  place  of  residence ;" 
for  under  the  laws  of  Iowa  "ordinary  process"  may  he  served  at  the 
defendant's  usual  place  of  residence,  while  the  plaintiff's  petition  set 
forth  as  a  ground  for  his  attachment  that  the  defendant  had  absconded, 
80  that  the  ** ordinary  process"  could  not  be  served  upon  him.  The 
.  defendant  in  fact  had  no  *'usual  place  of  residence"  in  Iowa  when 
.  the  foregoing  notices  were  served,  and  the  court  rendering  the  afore- 
said judgments  had  no  jurisdiction  to  bind  the  defendant  personally 
by  such  judgments.  The  judgments  may  have  been  sufficient  to  dis- 
pose of  the  property  attached  in  Iowa,  for  such  property  was  within 
the  territorial  jurisdiction  of  the  court  rendering  the  judgments;  but 
the  judgments  are  not  sufficient  upon  which  to  found  any  action  in 
Kansas,  for  the  court  rendering  the  judgments  did  not  have  juris- 
diction of  any  person  or  thing  now  in  Kansas.  The  judgment  of  the 
court  below  will  be  reversed,  and  cause  remanded,  with  the  order  that 
judgment  be  rendered  in  favor  of  the  defendant  below  and  against  the 
plain tiflF  below. 

(All  the  justices  concurring.) 


t  Kan.  112) 

Mull  and  another  r.  Jones. 

Filed  January  7, 1885. 

GARNTsnMENT— Final  DExanMiNATioN — Indebtedness  of  Garntsrbe. 

An  onier  of  a  justice  of  the  peace  directing  a  garnishee  to  deliver  property 
or  pay  money  to  the  judgment  creditor,  which  the  garnishee  may  have  in  hw 
possession,  belonging  or  owing  to  the  judgment  debtor,  is  not  a  final  determin- 
ation between  the  parties,  and  in  an  action  subsequently  brought  against  the 
garnishee  by  the  judgment  creditor  to  enforce  such  order,  a  garnishee  may  an- 
swer and  show  whether  he  had  money  or  property  in  his  possession  belonging 
to  the  judgment  debtor,  or  was  indebted  to  him,  and,  if  so,  what  the  character 
of  such  property  or  indebtedness  was,  or  any  othcir  fact  affecting  the  question 
of  his  liability  as  garnishee.    Board  Ed.  v.  HcovUle^  13  Kan.  32. 
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2.  SASfE—EXEMPTION. 

A  garnishee  mav  interpose  the  defense  and  show  that  the  property  or  money 
of  the  judgment  cfebtor  in  his  hands,  or  his  indebtedness  to  sucL  tiebtor,  is  ex- 
empt by  law,  and  cannot  be  subjected  by  garnishment  to  the  payment  of  the 
judgment  in  favor  of  the  judgment  creditor. 

3.  FaAUDULKNT  CoNVEYANCR— GiBT  OP  EXBMPT  PROPERTY. 

A  sale  or  gift  of  property  which  is  exempt  from  seizure  and  sale  on  attach- 
ment or  execution,  made  by  the  debtor  either  to  his  wife  or  a  stranger,  where 
there  is  no  attempt  to  perpetrate  a  fraud  upon  the  exemption  law,  cannot 
operate  as  a  fraud  upon  his  creditors. 

Error  from  Jackson  county. 

J.  H.  Keller,  for  plaintiffs  in  error. 

Hayden  d  Hayden,  for  defendant  in  error. 

Johnston,  J.  On  the  twenty-eighth  day  of  September,  1882,  the 
plaintififs,  Charles  L.  Mall  &  Son,  obtained  a  judgment  before  a  jus- 
tice of  the  peace  of  Jackson  county  against  one  W.  A.  Brown,  for  the 
sum  of  $60.85.  An  execution  was  issued  thereon  and  returned  unsat- 
isfied. Afterwards,  on  the  fourteenth  day  of  November,  1883,  the 
plaintiffs  made  and  filed  with  said  justice  the  required  affidavit,  and 
caused  a  notice  in  garnishment  to  issue  to  A.  L.  McDowell,  T.  F. 
Moore,  and  the  defendant  herein,  Ed.  F.  Jones,  commanding  them 
to  appear  and  answer  all  questions  touching  their  indebtedness  to  W. 
A.  Brown,  and  to  the  property  and  money  of  every  description  in  their 
hands  belonging  to  said  Brown;  afterwards,  and  on  the  seventeenth 
day  of  November,  1883,  Ed.  P.  Jones  appeared  and  answered  that 
he  was  not  indebted  to  W.  A.  Brown,  and  had  no  money  or  prop- 
erty  belonging  to  Brown  in  his  hands  at  the  time  the  notice  was 
served  upon  him.  His  answer  not  being  satisfactory  to  the  plain- 
tiffs, notice  was  given  to  the  justice  of  that  fact,  and  a  trial  of  the 
truth  of  his  answer  was  demanded,  whereupon  a  trial  was  accordingly 
had  before  the  justice  of  the  peace,  and  a  finding  made  that  the  an- 
swer of  said  Jones  was  not  true,  and  that  the  disclosures  were  incom- 
plete, and  that  at  the  time  the  garnishee  notice  was  served  upon  him 
he  was  indebted  to  said  W.  A.  Brown  in  the  sum  of  $119.78;  and 
the  justice  of  the  peace  thereupon  made  an  order  that  Jones  pay  into 
that  court  the  sum  of  money  so  found  to  be  due,  or  so  much  thereof 
as  would  be  sufficient  to  discbarge  the  judgment  and  costs  recovered 
by  the  plaintiffs  against  W,  A.  Brown,  to-wit,  the  sum  of  $80.35.  The 
plaintiffs  then  demanded  of  Jones  the  amount  so  ordered  to  be  paid, 
which  demand  was  refused.  Thereupon,  and  on  the  twenty-fourth 
day  of  November,  1883,  the  plaintiffs,  Charles  L.  Mull  &  Son,  com- 
menced this  action  against  the  defendant,  Ed.  F.  Jones,  as  garnishee, 
to  recover  the  sum  of  $80.35,  based  upon  the  findings  and  order  above 
mentioned.  On  a  trial  before  a  justice  of  the  peace  a  judgment  was 
obtamed  by  default  against  the  defendant,  who  thereupon  appealed 
to  the  district  court,  and  a  trial  was  there  bad  by  the  court  and  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  the  defendant. 

The  plaintiffs  allege  error  in  the  reception  of  testimony,  and  in  the 
instructions  given  to  the  jury.     In  the  objections  to  the  judgment 
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and  verdict  made  by  plaintiffs  they  discuss  and  present  two  points : 

1.  They  contend  that  the  order  made  by  a  justice  of  tne  peace  in 
a  garnishment  proceeding  under  section  42  of  chapter  81  of  the  Com- 
piled Laws  of  1879,  requiring  the  garnishee  to  pay  money  due  to  his 
creditor  into  court,  is  a  judgment  and  of  such  a  character  as  con- 
cludes the  garnishee,  and  precludes  any  future  or  further  examin- 
ation or  consideration  of  the  questions  that  were  or  might  have  been 
inquired  into  upon  the  trial  of  the  truth  of  the  garnishee's  answer. 
The  force  and  effect  of  this  order  has  already  been  considered  by  the 
court  and  determined  against  the  claim  made  by  plaintiffs  in  Board 
Ed.  V.  Scoville,  13  Ran.  32.  In  speaking  of  such  orders  made  by 
a  judge  ^ro  tern,  of  the  district  court,  and  by  a  justice  of  the  peace, 
the  court  say :  .      -  v,..  - 

'*  Neither  of  said  orders  is  a  judgment.  The  making  of  them  is  not  an  ad- 
judication between  the  parties.  It  does  not  determine  their  ultimate  rights. 
It  simply  gives  to  the  creditor  the  same  right  to  enforce  the  payment  of  the 
money  from  the  garnishee  that  the  debtor  previously  had.  It  is,  in  effect, 
only  an  assignment  of  the  claim  from  the  debtor  to  the  creditor.  The  cred- 
itor gains  no  more  or  greater  rights  than  the  debtor  had,  and  the  garnishee 
loses  no  rights,  and  the  payment  of  the  money  can  be  enforced  from  the  gar- 
nishee to  the  creditor  only  by  an  ordinary  action.''  See,  also,  Phelps  v.  Rail- 
road Co.  28  Kan.  169. 

It  is  clear,  then,  that  the  defendant  was  not  concluded  by  the  or- 
der, and  was  entitled  to  show  whether  he  was  indebted  to  W.  A. 
Brown  at  the  time  the  garnishee  process  was  served  upon  him,  and 
if  so,  what  the  character  of  the  indebtedness  was.  This  was  the  na- 
ture of  the  testimony  offered  by  Jones  on  the  trial  of  this  action,  and 
we  think  there  was  no  error  in  its  admission  by  the  court. 

2.  The  other  point  contended  for  by  the  plaintiffs  is  that  the  gar- 
nishee cannot  set  up  the  defense  or  introduce  evidence  to  show  that 
the  money  or  property  in  his  hands  belonging  to  the  judgment  debtor, 
or  his  indebtedness  to  such  debtor,  is  exempt.  It  appears  from  the 
testimony  offered  in  behalf  of  the  defendant,  Jones,  that  W.  A. 
Brown,  who  is  the  head  of  a  family,  and  a  resident  of  Jackson  countv, 
Kansas,  owned  a  team  of  horses,  which  he  claims  were  exempt,  and 
that  he  sold  them  to  J.  C.  Brown,  his  wife,  who  afterwards,  in  turn, 
sold  them  to  A.  L.  McDowell,  in  payment  of  which  McDowell  exe- 
cuted his  promissory  note,  payable  to  the  order  of  J.  G.  Brown. 
Mrs.  Brown  placed  the  note  in  the  hands  of  Jones  for  collection,  and 
afterwards  withdrew  it  from  him,  and  indorsed  and  sold  the  same  to 
her  mother,  M.  A.  Crawford,  who  thereupon  returned  the  note  for  col- 
lection to  the  defendant,  Jones,  and  he  collected  the  amount  due 
thereon  from  McDowell  on  the  same  day  that  the  garnishee  notice 
was  served  upon  him.  Testimony  was  given  showing  that  at  the 
time  W.  A.  Brown  sold  the  team  he  had  no  other  horses  or  mules, 
and  therefore  the  team  was  exempt.  All  testimony  of  this  charac- 
ter, and  in  regard  to  the  exemption  of  the  money,  was  objected  to  by 
the  plaintiffs,  and  admitted  over  their  objection. 
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After  the  evidence  was  all  in,  the  plaintiffs  asked  the  ooart  to  in« 
Btract  the  jury  as  follows:  .  , ....-...- 

** First.  That  the  defendant,  Jones,  cannot,  In  this  case,  set  up  the  defense 
that  the  money  in  his  hands  was  exempt  under  the  statute  of  the  state  of 
Kansas.  Second.  That  the  order  of  the  justice  of  the  peace  in  the  garnishee 
proceeding  made  in  said  cause  ordering  Jones,  the  defendant  herein,  to  pay 
the  money  in  his  hands  into  court,  or  so  much  thereof  as  will  be  sufficient  to 
discharge  the  judgment  in  the  case  of  the  said  plaintiffs  against  W.  A.  Brown, 
and  the  costs  of  said  cause,  and  that  said  order  not  having  been  appealed 
from,  that  the  said  order  is  now  final,  and  that  said  Jones  cannot  interpose 
the  defense  that  said  money  in  his  hands  is  exempted  by  statute."       -,.,  ^ 

Both  of  these  instructions  were  refused  by  the  court,  and  the  court 
thereupon  gave  the  following  instruction : 

"If  you  find  from  the  evidence  that  the  money  in  the  hands  of  Ed.  F. 
Jones,  the  defendant,  was  for  a  team  of  horses  sold  by  "W.  A.  Brown,  and 
that  it  was  the  only  team  of  horses  he  owned  at  the  time,  and  that  he  had  no 
mules  or  other  horses*  and  that  he  was  the  head  of  a  family,  and  a  resident 
of  the  state  of  Kansas,  then  the  money  is  exempt,  and  is  not  subject  to  gar- 
nishee process,  and  your  verdict  will  be  for  the  defendant." 

Plaintiffs  excepted  to  the  giving  of  this  instruction,  as  well  as  to 
the  refusal  of  those  which  they  had  asked,  and  on  this  exception  they 
raise  the  question,  can  the  garnishee  interpose  the  claim  of  exemp« 
tion  in  behalf  of  his  creditor?  We  think  this  question  must  be 
answered  in  the  affirmative.  The  garnishee  is  required  to  appear 
and  answer  all  questions  that  may  be  put  to  him  touching  the  money 
or  property  in  his  possession  belonging  to  the  defendant,  as  well  as 
to  disclose  what  is  owing  from  him  to  the  defendant.  He  is  not 
confined  in  his  answers  to  the  mere  statement  of  the  value  or  amount 
of  the  property  or  funds  of  the  defendant  in  his  bands,  but  he  may, 
and  probably  should,  state  the  description  and  character  thereof, 
and  if  his  answers  disclose  the  fact  that  the  money  or  property  of 
the  defendant  which  he  may  hold  is  exempt,  or  for  any  reason  is  not 
subject  to  seizure  and  sale  in  a  garnishment  proceeding,  he  cannot 
be  compelled  to  deliver  or  pay  over  such  property  or  money  to  the 
court.  It  is  well  settled  that  the  garnishee  cannot  be  charged  for 
money  or  property  of  the  debtor  which  he  may  have  in  his  hands 
unless  the  same  is  capable  of  being  seized  and  sold  on  execution. 
Drake,  Attachm.  §  480;  Thomp.  Homest.  &  Ex.  §  860. 
.  While  exemption  is  in  a  certain  sense  a  privilege,  and  one  which 
may  be  waived  by  the  person  entitled  thereto,  yet  it  is  a  privilege 
which  continues  in  a  debtor  until  he  waives  the  same.  It  will  hardly 
be  contended  that  the  defendant  has  forfeited  or  waived  that  privilege 
until  he  has  had  notice  of  the  garnishment  proceeding.  If,  upon  notice, 
he  should  expressly  waive  the  exemption,  or  if  after  notice  he  should 
neglect  and  refuse  to  assert  the  privilege  and  claim  the  exemption,  it 
possibly  might  be  treated  as  an  implied  waiver  of  his  right  which 
would  protect  the  garnishee,  in  case  he  should  pay  over  the  money  or 
deliver  the  property,  from  any  subsequent  action  brought  by  the  debtor 
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against  him  to  recover  the  same.  But  if  there  was  no  waiver  of  the 
exemption  by  the  debtor,  and  the  garnishee,  with  knowledge  that  the 
property  was  exempt,  failed  to  disclose  that  fact  to  the  court,  or  to 
give  the  debtor  notice  that  his  property  had  been  garnished,  he  would, 
we  think,  be  liable  to  the  debtor  for  such  property,  notwithstanding 
he  may  have  delivered  the  same  upon  the  order  of  the  court  in  the 
garnishment  proceedings,  or  that  he  may  have  satisfied  a  judgment 
obtained  upon  such  order.  To  avoid  such  liability,  we  think  the  gar- 
nishee should  be  allowed  to  show  any  fact  afifecting  the  question  of  his 
liability  as  garnishee  and  make  such  a  defense  as  will  protect  himself. 
The  theory  of  the  law  is  that  the  garnishee  is  impartial  and  indifferent 
as  between  the  plaintiffs  and  defendant,  and  is  only  interested  in  mak- 
ing a  proper  disposition  of  the  money  or  property  which  he  may  have, 
and  which  the  plaintiff  seeks  to  reach  by  garnishment  process.  He 
should,  as  far  as  possible,  be  protected  from  unnecessary  vexation, 
and  from  future  or  further  trouble  and  liability,  and  to  that  end  should 
be  permitted  to  interpose  the  defense  and  show  that  the  property  in 
his  possession,  or  the  money  held  or  owing  by  him  to  the  defendant,  is 
exempt,  and  cannot  be  subjected  by  garnishment  to  the  payment  of 
the  plaintiffs'  judgment.  This  holding  is  well  sustained  by  the  author- 
ities. 

In  Winterfield  v.  Milwaukee  dt  St.  P.  Ry.  Co.  29  Wis.  589,  the  court 
hold  that  a  garnishee  might  set  up  the  defense  that  the  property, 
money,  or  credits  of  the  debtor  in  his  hands,  or  his  indebtedness  to 
such  debtor,  is  exempt  by  law  from  seizure  or  attachment  or  execution, 
and  by  proving  that  it  is  so  exempt  defeat  the  garnishee  suit,  and 
that  where  the  garnishee  knew  that  the  indebtedness  was  exempt,  it 
vas  not  only  his  right,  but  very  probably  it  was  his  duty,  for  self  pro- 
tection, to  interpose  the  defense,  and  especially  if  the  debtor  had  for- 
mally requested  him  to  do  so.  In  Pierce  v.  Chicago  d  N.  W.  Ry.  Co. 
36  Wis.  283,  it  was  held  that  a  garnishee,  who  knows  that  the  prop- 
erty of  the  attachment  debtor  in  his  possession,  or  the  money  which 
he  owes  such  debtor,  is  by  law  exempt  from  attachment  and  execu- 
tion, must  bring  that  fact  to  the  notice  of  the  court,  otherwise  the 
judgment  against  such  garnishee,  and  satisfaction  thereof,  will  not 
bar  the  action  against  him  by  tbe  attachment  debtor.  In  Chicago  dt 
A.  R.  Co.  V.  Ragland,  84  III.  375,  a  railroad  company  which  was  in- 
debted to  its  employe  was  garnished  by  the  creditor  of  such  employe, 
and  judgment  was  recovered  against  the  railroad  company,  which 
was  paid.  The  company  failing  to  claim  for  the  benefit  of  its  em- 
ploye tbe  exemption  to  which  he  was  entitled  under  the  statute  of 
that  state,  which  provides  that  the  wages  and  services  of  a  defend- 
ant who  is  the  head  of  a  family,  and  residing  with  the  same,  to  an 
amount  not  exceeding  $25,  shall  be  exempt  from  garnishment,  held, 
that  when  a  railroad  company  is  garnished  as  the  debtor  of  its  em- 
ploye for  wages  due  him,  he,  being  the  head  of  a  family  and  resid- 
ing with  the  same,  is  bound  to  set  up  that  fact  for  such  employe 
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and  claim  the  benefit  of  the  exemption  given  him  by  law  in  such 
cases,  and  that  if  the  garnishee  pays  over  money  due  from  him  to 
his  employe  from  wages  which  are  exempt,  that  he  cannot  set  that 
fact  up  in  defense  to  a  suit  brought  by  such  employe  to  recover  his 
wages.  In  Clark  v.  Averill,  31  Vt.  512,  it  was  claimed  that  in  a 
trustee  process  the  trustee  can  take  no  advantage  of  the  fact  that  the 
property  of  the  debtor  in  his  hands  was  exempt ;  that  the  right  was 
purely  a  personal  right,  which  could  be  asserted  alone  by  the  debtor; 
but  it  was  held  that  a  claim  of  exemption  might  be  made  and  set  up 
by  the  trustee,  and  if  he  established  that  the  property  was  exempt, 
and  was  not  liable  to  be  taken  for  the  payment  of  the  debts  of  the 
debtor,  it  would  be  a  good  legal  answer  in  an  action  against  himself, 
and  a  good  ground  for  his  discharge  as  trustee,  even  though  the  debtor 
made  no  such  claim.  In  Lock  v.  Johnson,  36  Me.  464,  the  court  held 
that  a  trustee,  indebted  to  the  principal  defendant  for  his  personal 
labor,  is  bound  to  disclose  not  only  the  indebtedness,  but  also  that  it 
accrued  for  such  labor,  and  that  if  he  did  not  disclose  that  the  in- 
debtedness accrued  for  such  labor,  a  judgment  against  him  as  trustee 
will  furnish  no  protection  in  an  action  against  him  by  the  laborer  for 
the  service.  To  the  same  effect  are  the  following  authorities :  Drake, 
Attachm.  §  480;  Davenport  v.  Swan,  9  Humph.  186;  Gery  v.  Ehr- 
good,  31  Pa.  St.  329;  StanieU  v.  Raymond,^  Gush.  314;  Morgan  v. 
Neville,  74  Pa.  St.  52. 

The  only  authorities  holding  a  contrary  doctrine  which  have  been 
brought  to  our  attention  are  Conley  v.  Chilcote,  25  Ohio  St.  320,  and 
Moore  v.  Chicago,  R,  I,  d  P.  Ry.  Co.  43  Iowa,  385,  where  it  is  held 
that  it  is  not  the  duty  of  the  garnishee,  nor  can  he  claim  the  exemp- 
tion for  his  debtor.  This  ruling  seems  to  have  been  based  upon  rea- 
soning that  enough  inconvenience  is  already  imposed  on  the  garnishee 
without  requiring  him  to  interpose  a  defense  in  behalf  of  the  debtor 
defendant.  But  the  ruling  which  affords  protection  to  both  debtor 
and  garnishee,  and  does  not  operate  prejudicially  to  the  plaintiff,  is, 
to  our  minds,  most  reasonable  and  satisfactory. 

Plaintiffs  raise  the  question  of  the  bona  fides  o£  the  sale  of  the  team 
by  W.  A.  Brown  to  his  wife,  and  of  the  transfer  of  the  note  given  to 
Mrs.  Brown  by  McDowell  for  the  team  to  her  mother;  but  we  think 
the  testimony  in  the  record  shows  very  clearly  that  when  the  team 
was  sold  by  Brown  to  his  wife  it  was  exempt.  It  is  not  claimed  that 
the  sale  was  an  attempt  to  cover  up  the  property  so  as  to  enable 
Brown  to  claim  a  double  exemption,  nor  that  it  was  an  attempt  to 
perpetrate  a  fraud  upon  the  exemption  law.  The  team  being  ex- 
empt, then.  Brown  was  at  liberty  to  sell  or  give  it  to  his  wife  or  to  any 
other  person,  and  the  sale  or  gift  could  not  be  a  fraud  upon  his  cred- 
itors.    As  has  been  said  by  this  court : 

"A  debtor  cannot  commit  a  fraud  upon  his  creditor  by  disposing  of  prop- 
erty towards  which  the  eye  of  the  creditor  need  never  be  turned.  A  debtor  in 
the  disposition  of  his  property  can  commit  a  fraud  upon  his  creditor  only  by 
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disposing  of  such  of  his  property  as  the  creditor  has  a  legal  right  to  look  to  for 
h/s  pay."  Eixon  v.  Oeorue,  18  Kan.  260.  See,  also,  Arthur  v.  Wallace^  8 
Kan.  269;  Monroe  Y,May,  9  Kan.  476. 

The  judgment  of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 


(88  Kan.  6^)  .  -  _ 

Mereet  v.  Smith. 
Filed  January  7, 1885. 

1.  Appkat.— Demurreb  to  EvmENCB— Triai-  by  Coubt. 

Where  an  action  is  tried  to  the  court  without  a  jury,  and  the  defendant  in- 
terposes a  demurrer  to  the  evidence  after  the  plaintiff  closes  his  case,  the  court 
cannot  wei^h  conflicting  testimony;  and  if,  in  such  a  case,  the  testimony  pre- 
sented in  the  record  supports  the  plaintiff's  cause  of  action,  and  it  can  only  be 
nnswrred  by  contradictory  or  conflicting  evidence,  the  supreme  court  will  de- 
clare the  law  upon  the  testimony  presented  in  the  record,  although  it  does  not 
atflrmatively  appear  therein  that  ail  the  evidence  upon  which  the  district  court 
acted  is  before  it.  Wolfv,  WnsJier,  32  Kan.  533;  6.  C.  4Pac.  Rep,  1036.  The 
cnsc  of  Brown  ▼.  Johiuion,  14  Kan.  377,  referred  to  and  limited. 

2.  E^TATKs  OF  DECBDENT&— Purchase  by  Administrator— Trust. 

If  an  administrator  purchase  real  estate  in  his  own  name,  with  money  be- 
longing to  the  estate,  a  trust  in  the  property  will  result  to  the  heirs. 
8.  Samg^Election  of  Heirs— Administrator  as  Guardian. 

An  administrator  cannot  purchase  real  estate  in  his  own  name  with  money 
belonging  to  the  estate,  and  expend  other  money's  of  the  estate  in  making  im- 
provements thereon,  and  then  place  the  trust  fund  used  by  him  as  adminis- 
trator beyond  the  reach  of  the  heirs  by  subsequently  qualifying  as  guardian  of 
the  minor  heirs  of  the  intestate,  and  as  such  guardian  receipt  to  himself  as  ad- 
ministrator for  the  moneys  of  the  estate  previously  used  and  expended  by  him. 
The  heirs  of  the  estate  have  an  election  either  to  hold  the  administrator  and 
guardian  personally  responsible  for  the  money  of  the  estate  invested  in  his  own 
name,  or  to  follow  it  iuto  the  land  and  have  that  adjudged  trust  property. 

Error  from  Greenwood  county. 

Action  by  J.  W.  Kenner,  guardian  of  Marias  de  Cygne  Merket  and 
Josephine  Merket,  minor  heirs  of  William  Merket,  deceased,  against 
Sarah  Ann  Smith  and  William  M.  Smith,  brought  March  15,  1878, 
in  the  district  court  of  Greenwood  county,  to  establish  a  trust,  and  to 
compel  a  conveyance  of  the  N.  ^  of  the  N.  E.  ^  of  section  11,  and 
the  S.  ^  of  the  S.  E.  ^  of  section  2,  in  township  27,  of  range  11  E., — 
in  all,  160  acres.  Marias  de  Cygne  Merket  died  in  the  fall  of  1865. 
At  the  time  of  the  trial,  Josephine  Merket  was  substituted  as  plain- 
tiff in  the  case,  she  being  the  only  surviving  heir  at  law  of  William 
Merket,  deceased,  and  being  at  the  time  over  18.  Trial  by  the  court 
at  the  May  term,  1883.  After  the  plaintiff  bad  closed  her  evidence 
the  defendant  interposed  and  filed  a  demurrer  thereto,  upon  the  ground 
that  no  cause  of  action  was  proved.  The  court  sustained  the  demur* 
rer.  Thereupon  judgment  was  rendered  for  the  defendant.  Plain- 
tiff excepted  and  brings  the  case  here. 

Clogsion  d  Fuller,  for  plaintiff  in  error. 

Scott  dt  Lynn,  for  defendant  in  error. 

HoBTON,  G.  J.  It  is  contended  on  the  part  of  the  defendant  that  this 
court  cannot  pass  upon  the  merits  of  this  case,  because  it  does  not  af* 
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firmatively  appear  from  the  record  that  all  of  the  evidence  upon  which 
the  district  court  acted  is  before  ue.  Brown  v.  Johntcn,  14  Kan.  377,  is 
cited  as  oonclusive.  In  that  case  it  was  said  that  it  was  easy  to  per* 
ceiye  that  many  things  might  have  entirely  overthrown  the  testimony 
presented.  Such  is  not  the  case  here.  It  was  held  in  Wolfy.  Washer^ 
32  Ran.  633,  S.  G.  4  Fao.  Bbp.  1036,  that  "in  order  to  sustain  a  demur- 
rer to  the  evidence,  the  court  must  be  able  to  say  as  a  matter  of  law 
that  the  party  introducing  the  evidence  has  not  proved  his  case,  and 
the  court  cannot,  upon  conflicting  and  contradictory  evidence,  say 
that  as  a  matter  of  fact  the  preponderance  of  the  evidence  shows 
that  the  party  introducing  it  has  not  proved  his  case."  In  the  case 
at  bar  there  was  ample  testimony  tending  to  support  the  plaintiff's 
cause  of  action,  and  we  cannot  perceive  or  imagine  any  evidence  that 
would  have  entirely  overthrown  that  presented.  Of  course,  contra- 
dictory and  conflicting  testimony  might  have  been  offered,  and  we 
may,  for  the  purpose  of  this  case,  concede  that  such  testimony  was 
introduced ;  but  the  court  has  no  right,  upon  demurrer  to  evidence, 
to  weigh  conflicting  testimony,  or  to  decide  the  case  upon  the  pre- 
ponderance of  the  evidence.  If  tka  case  had  been  submitted  to  the 
court  upon  all  the  evidence  introduced,  and  the  decision  had  been 
rendered  upon  the  merits,  we  could  not  interfere  with  the  ruling  of 
the  court  upon  the  record  presented.  As  it  comes  to  us,  however, 
upon  a  demurrer  to  the  evidence,  and  as  the  testimony  in  the  record 
tends  to  support  the  plaintiff's  case,  and  as  we  cannot  perceive  that 
it  might  have  been  entirely  overthrown,  it  is  our  duty  to  dech  re  the 
law  upon  the  testimony. 

2.  The  evidence  conduced  to  prove  that  on  November  14,  1864, 
William  Merket  died  intestate,  leaving  as  his  heirs  the  plaintiff  and 
Marais  de  Cygne  Merket;  that  on  December  5, 1864,  William  C.  Way- 
bright  was  appointed  administrator  of  his  estate ;  that  on  October  8, 
1867,  Waybright  was  appointed  guardian  of  the  minor  heirs  of  said 
William  Merket,  deceased;  that  the  land  in  controversy  was  pur- 
chased, and  the  improvements  thereon  paid  for,  in  part,  out  of  money 
belonging  to  the  said  estate  then  in  the  hands  of  Waybright  as  ad- 
ministrator ;  that  the  title  to  the  land  was  taken  in  his  (Waybright's) 
own  name,  and  so  remained  at  the  time  of  his  death ;  that  on  July 
31,  1868,  Waybright,  as  such  administrator,  made  a  final  settlement 
which  purported  to  show  a  balance  of  $2,537.39  belonging  to  the 
estate;  that  on  July  31, 1868,  Waybright  executed  a  receipt  of  which 
the  following  is  a  copy : 

"fiftote  of  Kansas,  Qreemvood  County:  July  31, 1868.  Received  of  W.  C. 
Waybright,  administrator  of  the  estate  of  William  Merket,  late  of  said  county, 
deceased,  $2,537.39,  on  final  settlement  of  said  estate. 

"W.  C.  Waybright, 
"Guardian  of  Marais  de  Cygne  and  Josephine  Merket." 

— that  this  receipt  was  filed  with  the  probate  judge  on  said  July  31st,. 
and  afterwards  placed  upon  the  records  of  the  probate  court ;  that  at 
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the  time  of  this  final  settlement  Waybright  said  to  the  probate  court 
"that  he  had  no  money;  that  the  funds  of  the  Merket  estate  were  all 
used  up,  as  he  had  invested  the  same  in  his  mill;"  "that  he  was  badly 
involved,  and  could  not  even  pay  the  fees  due  from  him  as  adminis- 
trator to  the  probate  judge/'  and  had  the  fees  charged  up  to  him  as 
guardian,  together  with  what  was  due  from  him  upon  his  final  settle- 
ment; that  before  the  commencement  of  this  action  Marais  deCygne 
Merket  died;  that  on  January  28, 1872,  Waybright  died,  devising  the 
land  in  question  to  his  wife,  Sarah  Ann  Waybright,  who,  on  May  18, 
1875,  married  the  defendant;  that  afterwards  said  Sarah  Ann  Way- 
bright  died,  leaving  the  defendant  her  sole  heir;  that  the  plaintiff  is 
the  only  surviving  heir  at  law  of  William  Merket,  deceased,  and  at 
the  time  of  this  trial  was  over  18  years  of  age;  that  the  estate  of  Way- 
bright  failed  to  pay  out  to  the  extent  of  about  $7,000;  that  the  bond 
executed  by  Waybright,  as  guardian  of  Marais  de  Gygne  and  Joseph- 
ine Merket,  was  in  the  penal  sum  of  $2,000  only. 

Waybright,  as  administrator,  acted  in  a  fiduciary  character,  and 
by  investing  in  real  estate  and  the  improvements  thereon  the  money 
belonging  to  the  estate  of  which  he  was  administrator,  and  by  taking 
the  title  in  his  own  name  became  seized  in  trust  for  the  estate,  or, 
in  other  words,  for  the  heirs.  "If  a  person  having  a  fiduciary  char- 
acter purchase  property  with  the  fiduciary  funds  in  his  hands,  and 
take  the  title  in  his  own  name,  a  trust  in  the  property  will  result  to 
the  cestui  que  trust,  or  other  person  entitled  to  the  beneficial  interest 
in  the  fund  with  which  the  property  was  paid  for;  as,  if  a  trustee 
purchase  with  the  trust  fund  and  take  the  title  in  his  own  name,  the 
trust  will  result  to  the  cestui  que  trust;  if  a  gurdian  purchase  with 
the  money  of  his  ward,  a  trust  will  result  to  the  ward ;  and  if  an  exec- 
utor or  administrator  purchase  property  in  his  own  name  with  money 
belonging  to  the  estate,  a  trust  in  the  property  will  result  to  the  heirs, 
legatees,  or  other  persons  entitled  to  the  beneficial  interest  in  the 
estate.  *  «  *  in  all  these  cases,  the  transaction  is  looked  upon 
as  a  purchase  paid  for  by  the  cestui  que  trust,  as  the  beneficial  inter- 
est in  the  money  belonged  to  him ;  and  the  identity  of  the  money  does 
not  consist  in  the  specific  pieces  of  money  or  bills,  but  in  the  general 
character  of  the  fund  out  of  which  the  payment  is  made,  and  the  fund 
may  be  followed  so  long  as  its  general  character  can  be  identified. 
*  *  *  If,  however,  a  trustee  purchase  an  estate  with  trust  funds, 
and  add  funds  of  his  own  to  the  purchase  money,  a  trust  will  result 
to  the  cestui  que  trust,  and  the  burden  will  be  upon  the  trustee  to 
show  the  amount  of  his  own  funds  in  the  purchase,  otherwise  the 
cestui  que  trust  will  take  the  whole."  1  Perry,  Trusts,  (2d  Ed.)  §§  127, 
128.  "*  *  *  Where  the  trust  fund  constitutes  a  part  only  of  the 
purchase. money  of  the  estate,  the  court  usually  gives  a  lien  on  the 
land  only  for  the  amount  of  the  trust  fund  invested,  and  interest;  but 
where  the  entire  land  is  the  fruit  of  the  trust  fund,  the  cestui  que  trust 
has  an  election  to  take  the  land,  or  the  trust  fund  and  interest."     2 
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Perry,  Trusts,  (2a  Ed.)  §  842;  Becky.  Uhrich,  16  Pa.  St.  499;  White 
V.  Drew,  42  Mo.  561;  Seaman  v.  Cook,  14  111.  601;  Cook  v.  TuUis, 
85  U.  8.  332;  National  Bank  v.  Insurance  Co.  1C4  U.  S.  54;  Mor- 
riU  V.  Raymond,  28  Kan.  416;  PeaA  v.  EUicott,  30  Kan.  156;  S.  C. 
1  Pac.  Rep.  499. 

Counsel  suggest  tbat  as  Waybright,  on  July  31, 1868,  receipted  as 
guardian  of  the  minor  heirs  for  the  said  sum  of  $2,637.39  due  from 
him,  as  administrator,  to  the  estate,  and  as  this  receipt  was  filed  with 
the  probate  judge^  and  the  matters  connected  therewith  placed  on 
record  in  the  probate  court,  that  this  action  cannot  be  maintained. 
We  think  otherwise.  Executors  or  administrators  cannot  be  per- 
mitted, under  any  circumstances,  to  derive  a  personal  benefit  from 
the  manner  in  which  they  transact  the  business  or  manage  the  assets 
of  the  estate.  Schieffelin  v.  Stewart,  1  Johns.  Ch.  020;  Brown  v. 
Rickets  4  Johns.  Ch.  303;  1  Ponb.  Eq.  B.  2,  e.  7;  Story,  Eq.  318. 
An  administrator  cannot  purchase  real  estate  in  his  own  name  with 
money  belonging  to  the  estate,  and  expend  other  moneys  of  the  estate 
in  making  improvements  thereon,  and  then  place  the  trust  fund  used 
by  him  as  administrator  beyond  the  reach  of  the  heirs,  by  subse- 
quently qualifying  as  guardian  of  the  minor  heirs  of  the  estate,  and 
as  such  guardian  receipt  to  himself,  as  administrator,  for  the  moneys 
of  the  estate  previously  used  and  expended  by  him.  The  heirs  of  the 
estate  have  an  election  either  to  hold  the  administrator  and  guardian 
personally  responsible  for  the  money  of  the  estate  invested  in  his  own 
name,  or  to  follow  it  into  the  land  and  have  that  adjudged  trust  prop- 
erty. They  cannot,  however,  do  both.  In  this  case  the  heir  seeks  to 
follow  the  money  into  the  land,  and  does  not  rely  upon  the  adminis- 
trator's bond  executed  by  Waybright,  or  upon  the  bond  given  by  him 
as  guardian.  The  ruling  and  judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


(33  Kan.  737) 

Atchison,  T.  &  S.  F.  B.  Co.  v.  Howe,  Treasurer,  etc. 

Filed  Kovember  28, 1884. 
CoNSTiTtrrroNAL  Law — Taxation— Acts  op  1883,  Cn.  124~RAn.K0AD  Commib- 

BlONBIiS. 

Section  4  of  chapter  124  of  the  Laws  of  1883,  which  provides  for  raising  a  fund 
for  tiie  payme.it  of  tlic  sahiries  and  current  expenses  of  the  board  of  railroad 
commissioners,  and  their  secretary,  by  the  taxation  of  the  property  of  railroad 
companies  only,  is  unconstitutional  and  void,  being  in  contravention  of  section 
1  of  article  11  of  the  state  constitution,  which  provides  that  'Mlie  legislature 
shall  provide  for  a  uniform  and  equal  rate  of  assessment  and  taxation." 

Error  from  Shawnee  county. 

James  Hagernian,  A.  A.  Hurd,  and  Robert  Dunlap,  for  plaintiflP  in 
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W.  A.  Johnston,  Atty.  Gen.,  and  E.  A.  Austin,  for  defendant  in 
error. 

HuRD,  J.  On  the  sixth  day  of  March,  1883,  the  legislature  passed 
an  act  entitled  "An  act  concerning  railroads  and  other  common  car- 
riers;" by  the  second  section  of  which,  **a  board  of  railroad  commis- 
sioners," consisting  of  three  competent  persons,  was  created;  and  by 
the  fifth  section,  "the  general  supervision  of  all  railroads  in  the  state, 
operated  by  steam,  and  all  express  companies,  sleeping-car  com- 
panies, and  all  other  persons,  companies,  or  corporations  doing  bus- 
iness as  common  carriers,"  was  given  to  such  board.  Section  3  of  the 
act  fixes  the  salary  of  the  commissioners  and  secretary,  and  directs 
the  same  "to  be  paid  as  the  salaries  of  other  state  officers."  Section 
4  of  the  act  is  as  follows: 

"Sec.  4.  To  provide  a  fund  for  the  payment  of  the  salaries  and  current  ex- 
penses of  the  board  of  commissioners  and  secretary,  the  board  shall  certify  to 
the  auditor  of  state,  on  or  before  the  twentieth  of  May  in  each  year,  the 
amount  necessary  to  defray  the  same,  which  amount  shall  be  divided  pro  rata 
among  the  several  railroad  companies,  according  to  the  assessed  valuation  of 
their  property  in  the  state,  and  the  auditor  shall  thereupon  certify  to  the  county 
clerk  of  each  county  the  amount  due  from  the  several  railroad  corporations 
located  and  operated  in  said  county,  and  the  county  clerk  shall  place  the  same 
on  the  tax-rolls  of  his  county,  to  be  collected  the  same  as  other  taxes  upon 
railroad  property ;  and  the  county  treasurer  shall  account  to  the  state  for  the 
same  as  provided  by  law  for  the  other  state  funds:  provided,  that  in  unor- 
ganized counties  the  amount  so  found  due  from  railroad  companies  therein 
shall  be  included  in  and  levied  and  collected  with  such  taxes  as  are  levied  and 
collected  by  the  state  from  raUroad  companies  located  in  said  unorganized 
counties. " 

For  the  purposes  of  assessment  and  taxation,  railroad  property  is 
referred  to  in  the  concluding  part  of  section  27  of  article  7  of  chapter 
107  of  the  Compiled  Laws  of  1879,  as  follows: 

"The  board,  when  properly  organized  as  herein  provided  for,  shall  proceed 
to  ascertain  all  the  personal  property  of  any  railway  company  owning,  oper- 
ating, or  constnicting  a  railway  in  this  state,  which,  for  the  purposes  of  assess- 
ment and  taxation,  shall  be  held  to  include  the  track,  road-bed,  right  of  way, 
water  and  fuel  stations,  buildings,  and  land  on  which  they  are  situated,  adja- 
cent to  or  connected  with  the  right  of  way,  machinery,  rolling  stock,  telegraph 
lines,  and  all  instruments  connected  therewith,  material  on  hand,  and  sup- 
plies provided  for  operating  and  carrying  on  the  business  of  such  railroad,  to- 
gether with  the  moneys,  credits,  and  all  other  property  of  such  railway  com- 
pany used  or  held  for  the  purpose  of  operating  its  railroad  by  such  railway 
company,  and  appraise  and  assess  such  property  as  personal  property,  at  its 
actual  value  in  money.*' 

The  amount  necessary  "to  provide  a  fund  for  the  payment  of  the 
salaries  and  current  expenses  of  the  board  of  commissioners  and  secre- 
tary," in  and  for  the  year  1883,  was  ascertained  by  the  auditor  of  state, 
and  by  him  divided  pro  rata  among  the  several  railroad  companies 
according  to  the  assessed  valuation  qjf  their  property  in  the  state;  and, 
pursuant  to  the  statute  mentioned,  a  tax  was  levied  in  each  of  the 
counties  through  which  such  railroads  passed,  upon  the  amount  of  the 
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assessment  in  such  conniy,  for  the  payment  of  the  same ;  that  thd 
property  of  the  plaintiff  in  the  unorganized  counties  Of  Finney  and 
Hamilton  was  assessed  at  $789,704.79,  and,  for  the  purposes  afore* 
said,  a  tax  was  levied  on  this  assessment  in  the  sum  of  $473.82.  The 
plaintiff  refused  payment  of  this  tax,  and,  the  defendant  threatening 
to  enforce  its  payment  by  issuing  the  warrant  provided  for  by  section 
37  of  article  7  of  chapter  107,  Compiled  Laws,  commenced  this  suit 
in  the  district  court  of  Shawnee  county  to  enjoin  the  defendant  from 
issuing  such  warrant  for  the  collection  of  such  tax.  The  defendant 
demurred  to  the  petition,  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  below  sustained  the 
demurrer,  and  entered  judgment  against  the  plaintiff  for  costs.  The 
plaintiff  brings  the  case  to  this  court  for  review. 

Under  the  statutes  (chapter  107,  Gomp.  Laws  1879)  all  of  the  prop- 
erty of  railroad  companies  within  the  state,  (except  real  estate  not  used 
or  necessary  to  be  used  for  the  convenient  or  daily  operation  of  the 
road,)  for  the  purposes  of  assessment  and  taxation,  is  considered  per- 
sonal property,  and  the  valuation  and  assessment  is  made  by  a  board 
consisting  of  certain  state  officers,  and  the  amount  of  the  assessment 
is  apportioned  among  the  counties  through  which  a  road  passes,  in 
the  proportion  the  whole  length  of  such  road  in  each  county  bears 
to  the  whole  length  of  said  road;  and  upon  such  assessment  the 
annual  taxes  for  state,  county,  and  other  purposes  are  levied  in 
organized  counties  by  the  board  of  county  commissioners,  and  col- 
lected by  the  treasurer  of  the  counties,  and  in  unorganized  counties 
by  the  auditor  of  state,  and  collected  by  the  state  treasurer,  and  the 
state  taxes  so  levied  and  collected  form  in  part  the  general  revenue 
of  the  state,  and  such  taxes  may  be  enforced  by  the  sale  of  property. 
The  state  has  created  this  board  of  railroad  commissioners,  and  in- 
vested them  with  certain  powers  of  the  state,  and  placed  under  their 
charge  portions  of  the  property  of  the  state,  and  compensates  them 
from  the  state  treasury  in  the  same  manner  and  from  the  same 
funds  that  other  state  officers  are  compensated.  For  the  purpose  of 
reimbursing  the  treasury  for  the  moneys  appropriated  for  the  salaries 
of  the  commissioners  and  secretary,  and  the  expenses  of  the  board, 
section  4  of  chapter  124  of  the  Laws  of  1883  provides  that  the 
amount  required  shall  be  certified  to  the  auditor  of  state,  '* which 
amount  shall  be  divided  pro  rata  among  the  several  railroad  com- 
panies, according  to  the  assessed  valuation  of  their  property  in  the 
state."'  This  apportionment  is  upon  the  assessment  made  for  the 
purposes  of  taxation  of  the  property  of  railroad  companies  under 
section  27,  supra.  All  of  the  legal  machinery  of  the  state  for  the 
assessment  of  railroad  property,  and  the  levy  and  collection  of  taxes 
thereon  for  state  purposes,  is  employed  in  the  levy  and  collection  of 
these  taxes,  except  that  the  amount  to  be  collected  in  each  county  is 
fixed  by  the  auditor  of  state.  In  the  statute  under  consideration  the 
legislature  has  designated  the  levy  or  exaction  as  a  tax,  and  the  act 
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making  the  appropriation  for  the  payment  of  their  salaries  (section 
57,  c.  23,  Laws  1883)  designates  them  as  taxes  levied  upon  the  rail- 
road companies. 

We  think  that  the  taxation  provided  for  in  the  fourth  section  of 
chapter  124  of  the  Laws  of  1883  is  a  tax  upon  one  class  or  species 
of  property,  to  be  collected  from  property  in  the  same  manner  as 
taxes  on  personal  property  are  collectible  within  the  state,  and  that 
the  section  aforesaid,  authorizing  the  levy  and  collection  of  such 
taxes,  is  in  conflict  with  section  1  of  article  11  of  the  constitution, 
providing  for  a  uniform  and  equal  rate  of  taxation,  and  is  void,  and 
that  the  taxes  complained  of  are  null  and  void.  It  is  evident  that 
the  legislature  regarded  this  tax  as  a  property  tax,  and  not  as  a 
license  or  an  inspection  tax,  because  the  tax  is  not  assessed  upon  all 
the  companies,  corporations,  and  persons  subject  to  be  regulated  by 
the  provisions  of  the  statute.     Section  5,  c,  124,  Laws  1883. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  KANSAS, 
m  Kan.  83)  — — 

Lbiekilleb,  Adm*x,  etc.,  r.  Hannibal  &  St.  J.  E,  Co.     (No.  3,292.) 

Filed  January  7, 1885. 

Death  Caused  by  Negligence — Action  bit  Fokrign  Administiiator. 

An  adtninisirator,  appointed  in  another  state,  cannot  maintain  an  action  in 
this  state  under  section  422,  Code  Civil  Proc.,  where  the  law  of  the  state  from 
whence  he  derives  his  appointment  prohibits  him  from  instituting,  maintain- 
ing, or  prosecuting  an  action  in  his  own  slate  or  damages  resulting  from  the 
wrongful  act  or  omission  of  another  in  causing  the  death  of  his  intestate. 
Kansas  Pac,  Ry.  Co.  v.  Cutter ^  16  Kan.  568,  referred  to  and  distinguished ;  Perry 
y.  8t.  Joseph  <t  W.  Ry,  Co,  29  Kan.  420,  referred  to  and  commented  upon. 

Error  from  Atchison  county 

Action  brought  by  Johanna  Limekiller,  as  administratrix  of  the  es- 
tate of  Frederick  Limekiller,  deceased,  against  the  Hannibal  &  St. 
Joseph  Bailroad  Company,  to  recover  $10,000  damages  alleged  to 
have  resulted  from  the  gross  and  wanton  negligence  of  the  railroad 
company  in  running  one  of  its  locomotives  and  trains  upon  and  against 
the  said  Frederick  Limekiller,  in  Wyandotte  county,  in  this  state,  on 
May  27, 1881,  thereby  wrongfully  causing  the  death  of  the  said  Lime- 
killer.  The  amended  petition  was  filed  March  26,  1883.  On  May 
4,  1883,  the  railroad  company  filed  its  answer  as  follows,  omitting 
title  and  court : 

''The  said  defendant,  by  B.  F.  Stringf allow,  its  attorney,  comes  and  says 
that  said  defendant  ought  not  to  have  or  maintain  her  said  action  against  de- 
fendant, because  defendant,  for  answer  to  Siud  amended  petition,  says:  il) 
Defendant  denies  each  and  every  allegation  In  said  amended  petition;  (2) 
and  for  a  second  defense  defendant  says,  if  said  Frederick  Limekiller,  named 
in  said  amended  petition  as  plaintiff's  intestate,  was  Injured,  as  stated  therein, 
such  injury  wiis  not  caused  by  any  fault,  negligence,  or  carelessness  of  said 
defendant,  or  any  of  its  employes  or  agents,  but  was  caused  by  the  negligence 
and  carelessness  of  said  Frederick  Limekiller  directly  and  materially  contrib- 
uting thereto;  (3)  and  for  a  third  defense  defendant  says  that  said  plaintiff 
has  not  legal  capacity  to  maintain  said  action;  (4)  and  for  its  fourth  defense 
defendant  says  that  plaintiff,  as  administratrix  of  the  estate  of  the  said  Fred- 
erick Limekiller,  by  appointment  of  the  probate  court  of  Platte  county.  In 
the  state  of  Missouri,  Is  prohibited  by  the  law  of  said  state  from  instituting 
or  prosecuting  said  action,  and  by  the  express  provisions  of  a  statute  law  of 
said  state,  as  revised  in  1879,  and  published  by  authority  of  said  state,  and 
In  force  at  the  time  of  the  alleged  death  of  said  Frederick  Limekiller,  and  at 
the  time  of  the  appointment  of  plaintiff  as  administratrix  of  the  estate  of  said 
Frederick  Limekiller,  and  at  the  time  of  the  institution  of  this  suit,  and  still 
in  force  under  the  title  *of  the  administration  of  the  estate  of  deceased  per- 
sons,* and  under  sections  94,  96,  97,  of  article  5  of  the  statute,  the  actions 
which  may  be  brought  by  administrators  are  specified,  and  then  by  section 
97  of  said  article  it  is  provided  that  the  preceding  section  shall  not  extend  to 
actions  for  slander,  libel,  assault  and  battery,  or  false  imprisonment,  nor  to 
actions  on  the  case,  for  injuries  to  the  person  of  the  plaintiff,  or  to  the  per- 
son of  the  testator  or  intestate  of  any  executor  or  administrator;  and  so  de- 
fendant avers  that  plaintiff  is,  by  such  law  of  said  state  of  Missouri,  prohib- 
v.5p,no.6— 26 


Digitized  by 


Google 


403  THE  PACIFIO   REPOBTSB.  [Katl. 

ited  from  maintaining  said  action.    Defendant,  therefore,  asks  to  be  dis- 
charged, witli  costs. 

**B.  F.  Strinofellow,  Attorney  for  Defendant." 

On  August  3,  1883,  the  plaintiff  filed  her  demurrer  to  the  fourth 
defense  set  up  in  the  said  answer  as  follows,  (omitting  title :) 

"Comes  now  the  plaintiff  and  demurs  to  the  fourth  defense  set  up  in  the 
defendant's  answer,  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  defense  to  said  petition,  or  any  part  thereof. 

"W.  A.  Harnsberger, 
"Byron  Sherry, 
"Webb  &  Cochran, 

"Attorneys  for  Plaintiff." 

On  August  6, 1883,  the  demurrer  came  on  for  argument  before  the 
court,  and,  after  hearing  the  argument  of  counsel  for  the  respective 
parties,  the  court  sustained  the  demurrer,  the  defendant  excepting. 
Thereafter  the  plaintiff  filed  its  reply,  which  contained  a  general  de- 
nial of  each  and  every  allegation  set  forth  in  the  answer.  Trial  had 
at  the  March  term,  1884,  of  the  district  court,  when  the  jury  made 
certain  special  findings  of  fact  and  rendered  a  verdict  for  plaintifiP  for 
$4,000.  Thereupon  the  railroad  company  moved  for  judgment  in  its 
favor,  upon  the  statements  in  the  pleadings,  which  motion  was,  on 
March  15,  1884,  overruled.  The  defendant  also  filed  its  motion  to 
set  aside  the  general  verdict  rendered  in  the  cause,  and  for  judgment 
in  its  favor  upon  the  special  findings  of  fact  rendered  by  the  jury. 
This  motion  was  also  overruled,  and  thereupon  the  defendant  moved 
the  court  to  vacate  the  verdict  and  grant  a  new  trial.  This  motion 
was  sustained,  the  court  deciding  that  the  special  finding  of  fact  No. 
1,  submitted  by  the  plaintiff,  and  special  finding  of  fact  No.  39,  sub- 
mitted by  the  defendant,  were  conflicting,  and  not  in  harmony  with 
each  other;  further,  that  the  special  finding  of  fact  No.  39  was  in 
conflict  with  the  general  verdict.  The  general  verdict  was  thereupon 
set  aside,  and  a  new  trial  granted.  Upon  the  trial  it  was  admitted 
by  the  parties  to  the  action,  among  other  things,  that  the  plaintiff 
was  appointed  administratrix  of  the  estate  of  Frederick  Limekiller, 
deceased,  by  the  probate  court  of  Platte  county,  Missouri,  on  July  8, 
1881,  and  duly  qualified  as  such,  and  entered  upon  the  duties  of  such 
office. 

The  sections  of  article  5  of  chapter  1  of  the  "act  relating  to  the 
administration  of  the  estates  of  deceased  persons,"  referred  to  in  the 
fourth  defense  of  defendant's  answer,  as  published  in  the  Bevised 
Statutes  of  Missouri,  are  as  follows : 

**Sec.  94.  Executors  and  administrators  shall  collect  all  money  tind  debts 
of  every  kind  due  to  the  deceased,  and  give  receipts  and  discharges  therefor; 
and  shall  commence  and  prosecute  all  actions  which  may  be  maintained  and 
are  necessary  in  the  course  of  his  administration,  and  defend  all  such  as  are 
brought  against  him. 

"Sec.  95.  They  shall  prosecute  and  defend  all  actions  commenced  by  or 
against  the  deceased  at  the  time  of  his  death,  and  which  might  have  been 
prosecuted  or  maintained  by  or  against  such  executor  or  administrator. 
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"Sec.  96.  For  all  wrongs  done  to  the  property,  rights,  or  interest  of  another, 
for  which  an  action  might  be  maintained  against  the  wrong-doer,  such  action 
may  be  brought  by  the  person  injured,  or,  after  his  death,  by  his  executor  or 
administrator,  against  such  wrong-doer;  and,  after  his  death,  against  his  ex- 
ecutor or  administrator,  in  the  same  manner,  and  with  the  like  effect,  in  all 
respects,  as  actions  founded  upon  contract. 

"Sec.  97.  The  preceding  section  shall  not  extend  to  actions  for  slander, 
libel,  assault  and  battery,  or  false  imprisonment;  nor  to  actions  on  the  case 
for  injuries  to  the  person  of  the  plaintiff,  or  to  the  person  of  the  testator  or 
intestate  of  any  executor  or  administrator." 

See  1  llev.  St.  Mo.  (1879)  p.  16. 

Section  2121  of  chapter  25  of  Revised  Statutes  of  Missouri,  1879, 
reads : 

"Whenever  any  person  shall  die  from  any  injury  resulting  from  or  occa- 
sioned by  the  negligence,  unskillfulness,  or  criminal  intent  of  any  orticer, 
agent,  servant,  or  employe,  while  running,  conducting,  or  managing  any 
locomotive,  car,  or  train  of  cars;  or  of  any  master,  pilot,  engineer,  agent,  or 
employe,  while  running,  conducting,  or  managing  any  steam-boat,  or  any  of 
the  machinery  thereof;  or  of  any  driver  of  any  stage-coach,  or  other  public 
conveyance,  while  in  charge  of  the  same  as  a  driver;  and  when  any  pas- 
senger shall  die  from  any  injury  resulting  from  or  occasioned  by  any  de- 
fect or  insufficiency  in  any  railroad,  or  any  part  thereof,  or  in  any  locomotive, 
or  car,  or  in  any  steam-boat,  or  the  machinery  thereof,  or  in  any  stage-coach, 
or  other  public  conveyance,  the  corporation,  individual,  or  individuals,  in 
whose  employ  any  such  officer,  agent,  servant,  employe,  master,  pilot,  engi- 
neer, or  driver,  shall  be  at  the  time  such  injury  is  committed,  or  who  owns 
•any  such  railroad,  locomotive,  car,  stage-coach,  or  other  public  conveyance,  at 
the  time  any  injury  is  received,  resulting  from  or  occasioned  by  any  defect  or 
insufficiency  above  declared,  shall  forfeit  and  pay  for  every  person  or  passenger 
so  dying  the  sum  of  five  thousand  dollars,  which  may  be  sued  for  and  recov- 
ered— First,  by  the  husband  or  wife  of  the  deceased;  or,  second,  if  there  be  no 
husband  or  wife,  or  he  or  she  fails  to  sue  within  six  months  after  such  death, 
then  by  the  minor  child  or  children  of  the  deceased;  or,  third,  if  such  deceased 
be  a  minor  and  unmarried,  then  by  the  father  or  mother,  who  may  join  in 
the  suit,  and  each  shall  have  an  equal  interest  in  the  judgment;  or,  if  either  of 
them  be  dead,  then  by  the  survivor.  In  suits  instituted  under  this  section, 
it  shall  be  competent  for  the  defendant,  for  his  defense,  to  show  that  the  defect 
or  insufficiency  named  in  this  section  was  not  of  a  negligent  defect  or  insuffi- 
ciency. " 

Section  2122  reads: 

"  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful  act,  neglect, 
or  default  of  another,  and  the  act,  neglect,  or  default  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then,  and  in  every  such  case,  the  per- 
son who,  or  the  corporation  which,  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  i n j  u red . " 

Section  2123  reads: 

"All  damages  accruing  under  the  last  preceding  section  shall  be  sued  for 
and  recovered  by  the  same  parties,  and  in  the  same  manner,  as  provided  in 
section  two  thousand  one  hundred  and  twenty-one,  and  in  every  such  action 
the  jury  may  give  such  damages,  not  exceeding  five  thousand  dollars,  as  they 
may  deem  fair  and  just  with  reference  to  the  necessary  injury. resulting  from 
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such  death,  to  the  surviving  parties  who  may  be  entitled  to  sue,  and  also 
having  regard  to  the  mitigatinff  or  aggravating  circumstances  attending  such 
wrongful  act,  neglect,  or  default."   1  Rev.  St.  Mo.  1879,  pp.  349-351. 

Section  422  of  the  Code  of  Civil  Procedure  of  this  state  reads  as 
follows : 

"When  the  death  of  one  is  caused  by  the  wrongful  act  or  omission  of  an- 
other, the  personal  representatives  of  the  former  may  maintain  tffi  action 
therefor  against  the  latter,  if  the  former  might  have  maintained  an  action, 
had  he  lived,  against  the  latter,  for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two  years.  The  damages  cannot  ex- 
ceed ten  thousand  dollars,  and  must  inure  to  the  exclusive  benefit  of  the 
widow  or  children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same  nuin- 
ner  as  personal  property  of  the  deceased. " 

The  plaintiff  excepted  to  the  ruling  of  the  court  in  setting  aside 
the  verdict  and  granting  a  new  trial.  The  defendant  excepted  to  the 
ruling  of  the  court  sustaining  the  demurrer,  and  also  excepted  to  the 
charge  of  the  court  to  the  jury.  Both  parties  bring  error  to  this 
court,  the  plaintiff  filing  a  petition,  and  the  defendant  a  cross-petition 
in  error. 

Byron  Sherry ^  W.  A,  Ilarnsherger  and  W.  D.  Well,  for  plaintiff  in 
error. 

B.  F.  Stringfellow,  for  defendant  in  error. 

HoRTON,  G.  J.  Although  the  record  in  this  case  is  an  extensive 
one, — embracing  70  printed  pages, — it  is  only  necessary  for  us  to  re- 
fer to  the  ruling  of  the  district  court  upon  the  plaintiff's  demurrer  to 
the  fourth  defense  set  up  in  the  amended  answer  of  the  railroad  com- 
pany. This,  in  our  view,  is  decisive  of  the  case.  The  plaintiff  is  the 
administratrix  of  the  estate  of  the  deceased,  under  appointment  from 
the  probate  court  of  Platte  county,  in  the  state  of  Missouri.  She  is  an 
officer  of  the  law  of  the  state  of  her  appointment,  and  therefore  her 
powers  are  limited  by  the  statutes  of  Missouri,  and  they  cannot  be 
changed  or  enlarged  by  the  authority  of  the  laws  of  this  state,  nor  by 
any  judicial  construction  of  our  courts.  An  administratrix  takes  only 
such  powers  as  are  conferred  by  law ;  she  is  merely  an  agent  or  trustee 
acting  immediately  under  the  direction  of  the  law  regulating  her  con- 
duct and  defining  her  authority.  Collamore  v.  Wilder,  19  Kan.  67. 
In  this  state  the  remedy,  when  death  ensues  from  the  wrong  done,  is 
by  action  in  the  name  of  the  personal  representative  of  the  deceased, 
and  the  amount  recovered  will  be  for  the  benefit  of  the  widow  or 
children,  if  any,  or  next  of  kin.  City  of  Atchison  v.  Twine,  9  Kan. 
350;  Code,  §  422.  In  Missouri  the  personal  representative  of  the 
deceased  has  no  power  to  institute  an  action  of  this  character.  In 
that  state  the  action  is  to  be  brought — First,  by  the  husband  or  wife 
of  the  deceased;  or,  second,  if  there  be  no  husband  or  wife,  or  be  or 
she  fails  to  sue  within  six  months  after  such  death,  then  by  the  minor 
child  or  children  of  the  deceased;  or,  third,  if  such  deceased  be  a, 
minor  and  unmarried,  then  by  the  father  or  mother,  who  may  join  in 
the  suit,  and  each  shall  have  an  equal  interest  in  the  judgment ;  or, 
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if  either  of  them  be  dead,  then  by  the  survivor.  1  Bev.  St.  Mo.  1879, 
§§  2121-2128,  pp.  349-351. 

The  fourth  defense  of  the  answer  alleges  that  the  administratrix  of 
the  estate  of  the  deceased  is  prohibited  by  the  law  of  the  state  of 
Missouri  from  instituting,  maintaining,  or  prosecuting  such  an  ac- 
tion. 1  Rev.  St.  Mo.  1879,  §§  94-96,  c.  1,  art.  5,  p.  16.  See,  also, 
sections  2121-2123,  supra.  If  the  death  of  the  deceased  had  been 
caused  by  the  wrongful  act  of  the  defendant  in  Missouri,  plaintiff, 
as  administratrix,  could  not  have  maintained  this  action  in  that  state, 
and  as  administratrix,  she  is  not  entitled  to  any  greater  power  or 
rights  in  Kansas  than  she  is  in  Missouri,  under  the  statotes  of  which 
state  she  holds  her  appointment.  This  action  was  therefore  improp- 
erly brought  by  the  plaintiff  as  administratrix  of  the  estate  of  Fred- 
erick Limekiller,  deceased,  and  the  court  erred  in  sustaining  the  de- 
murrer. McCarthy  y.  Railroad  Co.  18  Kan.  46;  Land  Grant  Ry.  Co. 
V.  Commissioners  Coffey  Co.  6  Kan.  245. 

On  the  part  of  the  plaintiff  it  is  contended  that  the  right  of  a  for- 
eign administratrix  to  maintain  such  an  action  as  this  has  been  set- 
tled in  Railway  Co.  v.  Cutter,  16  Kan.  568,  and  Perry  v.  Railway  Co. 
29  Kan.  420.  The  decision  in  Railway  Co.  v.  Cutter,  supra,  and  the 
language  used  in  Perry  v.  Railway  Co.  supra,  referring  to  the  right 
of  a  foreign  administrator  or  administratrix  to  prosecute  in  the  courts 
of  this  state  an  action  of  this  nature,  was  based  upon  the  supposition 
that  the  authority  of  the  foreign  administrator  or  administratrix  was 
the  same  under  the  statute  of  the  state  where  appointed  as  under  the 
laws  of  this  state,  and  therefore,  under  the  rules  of  comity,  a  foreign 
administrator  was  allowed  to  exercise  in  this  state  all  the  powers 
which  he  or  she  exercised  in  his  or  her  own  state,  not  repugnant  to 
the  laws,  nor  prejudicial  to  the  interests  of  this  state.  But  it  has 
never  been  decided  by  this  court  that  on  account  of  courtesy,  or  for 
any  other  reason,  a  foreign  administrator  or  administratrix  could  ex- 
ercise in  this  state  powers  which  he  or  she  could  not  exercise  in  his 
or  her  own  state.  Land  Grant  Ry.  Co.  v.  Commissioners  Coffey  Co. 
supra.  In  the  case  of  Railway  Co.  v.  Cutter,  supra,  the  law  of  Colorado, 
relating  to  administrators,  was  not  pleaded  in  the  answer,  or  referred 
to  in  the  case.  That  decision  was  rendered  upon  the  theory  that  the 
Colorado  statute  contained  a  provision  similar  to  section  422  of  our 
Code.  In  Perry  v.  Railway  Co.  supra,  the  language  of  the  court,  "that 
an  administrator  appointed  in  another  state  can  maintain  an  action 
in  this  state  under  section  422  of  the  Code,"  was  based  solely  upon 
the  authority  of  Railway  Co.  v.  Cutter,  supra. 

Finally,  if  it  be  urged  that  under  this  construction  of  the  law,  and 
the  decision  of  Perry  v.  Railway  Co.  29  Kan.  420,  there  can  be  no 
party  having  a  legal  right  to  maintain  an  action  of  this  character, 
where  a  resident  of  another  state,  whose  death  is  caused  by  the  wrong- 
ful act  of  another  in  this  state,  dies  without  leaving  any  estate  or  as- 
sets in  this  state,  we  answer  that  we  do  not  make  the  law.     If  there 
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is  any  omission  in  the  statutes,  the  remedy  is  with  the  legislature. 
Instead  of  requiring  the  instituting  of  an  action  in  the  name  of  the 
personal  representative  of  the  deceased,  where  death  ensues  from  the 
wrong  done,  the  legislature  can  authorize  an  action  to  be  maintained 
in  the  name  of  the  widow  or  children,  if  any,  or  in  the  name  of  som& 
one  next  of  kin  to  the  deceased.  The  order  of  the  district  court  sus* 
taining  the  demurrer  was  erroneous,  and  therefore  the  judgment 
must  be  reversed,  and  the  cause  will  be  remanded  for  further  pro* 
ceedings  in  accordance  with  the  views  herein  expressed. 
(All  the  justices  concurring.) 


Johnson  v.  Moore  and  others. 

Filed  January  7, 1885. 

1.  MOT^TOAQE— MaTKT^IAL  ALTERATION  BY  MORTGAGEE. 

The  material  alieration  of  a  mortgage  by  the  mortgagee,  after  its  execution 
and  delivery  to  him,  wliereby  he  iDcreases  the  stated  consideration  of  the  mort- 
gage, Hod  inserts  therein  an  additional  obligation,  without  the  knowledge  or 
consent  of  the  mortgagors,  renders  the  mortgage  void  as  between  the  parties, 
and  the  same  is  not  enforceable  as  a  security  for  the  payment  of  any  portion  of 
the  indebtedness  therein  described. 

2.  Same— Advances  to  Pay  Prior  Mortgage — Subrogation. 

Where  a  mortgage  is  given  to  secure  the  pa3'ment  of  money  advanced  by  tho 
mortgagee  to  pay  otf  and  discharge  a  prior  mortgage  debt  upon  the  same  prem- 
ises, and  the  instrument  fails  by  reason  of  an  irregularity  in  its  execution,  or 
an  alteration  inadvertently  made  by  the  mortgagee,  without  fault,  he  is  enti- 
tled to  be  subro<?ated  to  the  rights  of  the  prior  mortgage  discharged  and  paid 
off  by  the  money  which  he  had  advanced;  but  where  the  mortgage  was  materi- 
ally altered  by  such  mortgagee  after  its  execution,  acknowledgmeut,  and  de- 
livery, without  the  consent  of  the  mortgagors,  and  which  alteration  injuriously 
affects  the  liability  of  the  mortgagors,  he  is  not  entitled  to  the  application  of 
the  equitable  doctrine  of  subrogation. 
8.  Same— Unlawful  Act. 

The  doctrine  of  subrogation  will  not  be  applied  to  relieve  a  party  from  thfr 
consequences  of  his  own  unlawful  act. 

Error  from  Doniphan  county. 

A.  Perry  and  B,  A.  Seaver,  for  plaintiff  in  error. 

W.  W.  Guthrie,  for  defendants  in  error. 

Johnston,  J.  John  P.  Johnson  brought  this  action  in  the  district 
court  of  Doniphan  county  to  recover  upon  two  promissory  notes  exe- 
cuted by  George  W,  Moore,  one  for  $746.92,  and  the  other  for  $117.45, 
both  bearing  date  July  14, 1882,  and  also  to  foreclose  a  mortgage  upon, 
a  certain  tract  of  land,  alleged  to  have  been  executed  by  George  W» 
Moore  and  his  wife,  Adaline  Moore,  to  secure  the  payment  of  the 
said  notes. 

The  plaintiff,  in  his  petition,  alleges  tbat  Moore  and  his  wife  had 
for  many  years  been  indebted  on  the  mortgaged  premises — Firstf  by 
a  mortgage  executed  by  them  to  Mrs.  Patton  and  Mrs.  Plank,  dated 
January  14,  1873,  to  secure  the  sum  of  $725 ;  that  on  December  1^ 
1877,  the  defendants,  for  the  purpose  of  paying  off  this  last-mentioned 
mortgage,  obtained  money  from  Pryor  Plank  and  executed  to  him  a- 
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mortgtt^e  opoti  the  same  tract  of  land;  that  by  the  error  and  mntual 
mistake  of  the  conveyancer,  and  of  the  parties  to  the  mortgage  to 
Pryor  Plank,  the  description  of  the  land  therein  conveyed  was  erro- 
neously described  as  the  £•  ^  of  the  N.  W.  ^  of  section  No.  6,  town- 
ship 2,  range  20,  instead  of  the  E.  ^  of  the  S.  W.  ^  of  said  section, 
town,  and  range,  which  they  intended  to  convey  and  describe  in  said 
mortgage,  and  which  they  supposed  they  had  described  and  con- 
veye<l;  that  the  mortgage  of  December  1,  1877,  was  to  secure  the 
payment  of  the  sum  of  $725,  the  balance  remaining  due  at  that  date 
on  the  former  mortgage,  and  was  evidenced  by  three  promissory  notes 
they  had  executed  to  Pryor  Plank,  and  bearing  interest  at  the  rate  of 
10  per  cent,  per  annum  from  the  date  thereof;  that  from  time  to 
time,  until  the  fourteenth  day  of  July,  1882,  the  defendant  Moore 
paid  small  sums  of  money  on  said  notes,  and  on  that  day  there  re- 
mained yet  due  and  unpaid  thereon  the  sum  of  $863.37 ;  that  to  pay 
off  and  settle  these  notes  of  Pryor  Flank,  the  notes  sued  on  in  this 
action  were  executed  by  the  defendant  G.  W.  Moore  to  the  plaintiff, 
Johnson,  who  took  up  and  surrendered  to  Moore  the  three  notes  exe- 
cuted by  him  to  Plank,  December  1,  1877,  and  which  were  an  exist- 
ing lien  upon  said  Moore's  homestead,  by  virtue  of  the  mortgage  at 
the  same  time  executed  and  delivered  by  him  and  wife  to  said  Plank ; 
and  that  it  was  understood  and  agreed  between  the  parties  that  the 
plaintiff,  Johnson,  should  have  and  acquire  a  lien  upon  said  home- 
stead, by  advancing  the  said  sum  of  ${^63.37  to  pay  off  and  satisfy 
said  Flank  notes  and  mortgage,  which  amount  was  due  at  that  time. 

The  petition  further  states  that  the  defendant's  wife,  Mrs.  Adaline 
Moore,  claims  that  after  the  execution  of  said  mortgage  by  her  to  the 
plaintiff  there  were  such  alterations  made  in  said  instrument  as  to 
render  the  same  inoperative  as  to  her,  which  claim  the  plaintiff  de- 
nies; and  he  avers  that  if  there  were  any  such  changes  or  alterations 
made  in  the  mortgage  as  to  render  it  inoperative,  he  is  entitled  to  be 
subrogated  to  all  the  rights  of  said  prior  mortgages,  and  to  have  the 
lands  sold  to  pay  off  the  amounts  due  on  such  prior  notes  and  mort- 
gages as  represented  by  the  new  notes  given  to  Johnson,  and  prays 
that  the  mortgage  of  December  1,  1877,  given  to  Pryor  Flank,  be  re- 
formed so  as  to  correct  the  error  in  the  description  of  the  land;  that 
his  mortgage  of  July  14,  1882,  be  foreclosed,  and  the  land  declared 
subject  to  the  same,  and  sold  to  pay  off  and  satisfy  said  claim  and 
interest;  but  if  for  any  reason  the  last-named  mortgage  should  be  held 
and  declared  invalid  and  void,  he  asks  to  be  subrogated  to  the  rights 
of  Pryor  Plank  as  mortgagee  in  the  mortgage  of  December  1,  1877. 

Defendants  answer  separately.  Adaline  Moore  pleads  non  est  fac* 
turn.  She  further  states  that  she  and  her  husband,  George  W.  Moore, 
together  with  their  family,  have  for  many  years  prior  to  July  14, 1882, 
occupied,  and  still  are  occupying,  the  mortgaged  premises  as  their 
homestead,  and  that  if  the  plaintiff  in  fact  holds  any  such  mortgage 
as  he  describes  in  his  petition  that  the  same  was  never  authorized  or 
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executed  by  her;  that  after  she  bad  signed  and  acknowledged  a  mort- 
gage of  that  date  for  another  and  different,  and  for  a  less  considera- 
tion, and  after  it  had  been  delivered  to  Johnson,  that  the  same  was 
altered  and  changed  by  the  insertion  of  an  increased  consideration, 
and  as  security  for  the  said  described  note  of  $117.45,  without  her 
knowledge,  consent,  or  authority;  and  that  she  has  never  since  con- 
sented thereto,  and  now  repudiates  and  denies  the  execution  of,  and 
refuses  her  consent  to,  said  described  mortgage  so  altered  and  changed; 
and  asks  that  the  mortgage  be  adjudged  null  and  void,  and  held  for 
naught. 

The  defendant  George  W.  Moore  denies  the  execution  of  the  mort- 
gage described  in  the  petition,  and  alleges  that  the  tract  of  land  sought 
to  be  foreclosed  is  the  homestead  of  himself  and  family,  and  states 
that  the  mortgage  which  plaintiff  is  seeking  to  foreclose  has  been  al- 
tered and  changed  by  the  plaintiff  after  its  execution  and  delivery  to 
him,  by  increasing  the  consideration  and  by  describing  therein  the 
additional  note  of  $117.45  without  his  knowledge,  authority,  or  con- 
sent.  He  admits  that  he  signed  each  of  the  notes  sued  on  in  this 
action,  but  alleges  that  he  is  entitled  to  certain  credits  thereon.  He 
states  that  the  three  notes  of  Pryor  Plank,  for  which  the  new  notes 
were  given,  were  transferred  to  John  P.  Johnson  after  maturity,  who 
claimed  to  this  defendant  that  he  was  the  innocent  purchaser,  and 
as  such  entitled  to  have  and  claim  the  sum  then  appearing  to  be 
due  upon  the  face  of  the  notes  without  any  regard  to  set-offs  or  cred- 
its which  the  defendant  might  be  entitled  to  on  that  account  in  the 
hands  of  Pryor  Plank,  and  then  represented  to  the  defendant  that  the 
amount  due  up  to  July  1,  1882,  was  $745.92,  and  that  unless  paid 
suit  would  be  brought;  and  on  account  of  having  no  knowledge  of 
plaintiff's  rights  and  relying  upon  his  representations,  George  W. 
Moore  says  he  consented  to  execute  his  note  to  the  plaintiff  for  said 
amount  on  one  year's  time,  and  secure  the  same  by  a  mortgage  upon 
their  homestead,  which  mortgage  was  duly  executed,  acknowledged, 
and  with  the  note  delivered  to  the  plaintiff,  and  the  plaintiff  surren- 
dered to  this  defendant  the  old  notes  as  full  satisfaction,  and  then  in 
part  consideration  therefor  promised  and  agreed  with  the  defendant 
that  any  credit  which  Pryor  Plank  would  admit  or  defendant  should 
establish  against  him  should  be  credited  on  such  new  notes;  that 
afterwards  the  plaintiff  contended  that  the  old  notes  in  fact  amounted 
to  $117.45  more  than  was  included  in  the  first  note;  that  there  was 
an  error  to  that  extent,  and  that  the  same  must  be  secured,  and  that 
the  note  should  be  given  him  for  this  additional  sum,  and  that  the 
sum  should  be  secured  by  mortgage,  or  forthwith  suit  would  be  begun ; 
and  this  defendant  George  W.  Moore,  to  avoid  the  trouble  that  de- 
fendant threatened,  and,  without  consideration  therefor,  signed  the 
note  for  $117.45,  and  thereupon,-  without  the  knowledge  of  defend- 
ant's wife,  and  without  any  further  act  on  the  part  of-Gebtge  W. 
Moore,  the  plaintiff  changed  the  mortgage  sb  theretofore  executed  and 
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delivered  ad  agreed  for  said  note  of  $745.92,  and  incorporating  the 
second  note  for  $117.45  into  the  mortgage  as  thereby  constituting 
the  consideration  thereof;  that  thereafter  he  recovered  a  judgment 
against  Pryor  Plank  for  $114.70,  which,  with  other  payments  there- 
tofore made  upon  said  old  notes,  he  asks  to  have  credited  upon  the 
now  notes. 

The  questions  thus  raised  were  tried  by  the  court  and  jury.  Spe- 
cial findings  of  fact  were  made  by  the  jury,  and  a  general  verdict  re- 
turned assessing  the  amount  of  the  plaintiff's  recovery  against  the 
defendant  George  W.  Moore,  at  the  sum  of  $728.48,  and  further  find- 
ing in  favor  of  the  defendants  George  W.  Moore  and  Adaline  Moore 
as  to  the  execution  of  the  mortgage,  dated  July  14,  1882,  finding 
that  they  did  not  execute  the  mortgage  substantially  as  sued  upon. 
The  plaintiff  moved  for  a  judgment  decreeing  a  foreclosure  on  the 
special  findings  and  general  verdict,  which  was  overruled,  and  this 
ruling  is  complained  of.  From  the  special  findings  it  appears  that 
the  notes  sued  on  were  executed  by  George  W.  Moore;  that  the 
amount  of  principal  and  interest  of  said  notes  at  the  time  of  the  trial 
was  $728.48,  and  that  the  plaintiff,  Johnson,  agreed  with  George  W. 
Moore,  at  the  time  the  notes  sued  on  were  given,  that  he  would  give 
Moore  credit  thereon  for  any  amount  that  he  would  establish  by  judg- 
ment against  Pryor  Plank,  as  a  proper  credit  upon  the  old  notes,  and 
that  George  W.  Moore  afterwards  obtained  a  judgment  against  Pryor 
Plank  for  $120.95 ;  that  the  notes  sued  upon  were  executed  by  the  de- 
fendant Moore  to  the  plaintiff  to  discharge  a  prior  mortgage  lien  on 
the  lands  in  dispute,  and  that  the  amount  of  such  lien  at  the  time  the 
mortgage  sued  on  was  executed,  July  14,  1882,  was  $624.42;  that 
the  mortgage  sued  on  was  altered  in  a  material  part  after  it  was  ex- 
ecuted, acknowledged,  and  delivered  to  the  plaintiff;  that  the  mort- 
gage was  materially  changed  by  adding  tlie  note  of  $117.45,  and  that 
it  was  done  by  the  procurement  of  the  plaintiff  after  leaving  defend- 
ant Adaline  Moore,  and  without  her  authority;  that  Adaline  Moore 
has  never  executed,  authorized,  or  consented  to  the  mortgage  as  now 
existing. 

The  questions  presented  by  the  record  then  are :  First,  Does  the 
alteration  found  to  have  been  made  vitiate  tue  mortgage  and  render 
it  void  as  a  security  for  both  of  the  notes  described  therein  ?  Sec- 
ond. If  the  mortgage  given  to  plaintiff  is  held  to  be  void,  did  he  ac- 
quire a  lien  upon  the  homestead  to  the  extent  of  the  money  advanced 
by  him  to  pay  off  the  prior  mortgage  debt  upon  the  same  property, 
and  is  he  entitled  to  be  subrogated  to  the  rights  of  the  prior  mort- 
gages, and  to  a  decree  of  foreclosure  ? 

1.  The  first  question,  we  think,  must  be  answered  in  the  affirma- 
tive. In  this  case  we  are  not  left  to  presumptions  in  regard  to  whether 
the  alteration  in  the  mortgage  was  made  before  or  after  the  execution 
and  delivery  of  the  instrument,  nor  whether  the  change  therein  was 
made  with  the  consent  of  the  mortgagors.     These  questions  have  been 
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determined  by  the  jury,  who  find,  as  has  been  stated,  that  the  mort- 
gage was  changed  by  increasing  the  stated  considerations  thereof  from 
the  sum  of  $745.92  to  the  sum  of  $863.37,  and  by  including  therein 
an  additional  note  for  $117.45;  and  this  was  done  without  the  knowl- 
edge or  consent  of  Adaline  Moore.  The  alteration  was  not  the  act 
of  a  stranger,  but  was  voluntarily  made  by  Johnson  while  the  instru- 
ment was  in  his  custody,  and  after  its  execution,  acknowledgment, 
and  delivery.  The  change  was  made  to  benefit  himself,  and  was 
against  the  interests  of  the  mortgagors.  Mr.  Jones,  in  his  treatise 
on  the  law  of  mortgages,  states  the  rule  to  be  that — 
"A  material  alteration  of  the  mortgage,  made  without  the  consent  of  the  mort- 
gagor, by  the  holder  of  it,  or  by  any  one  after  delivery,  and  while  in  the  pos- 
session or  custody  of  the  rightful  owner  of  it,  has  the  effect  of  destroying  and 
annulling  the  instrument,  as  between  the  parties  to  it."   Jones,  Mortg.  §  94. 

In  Marcy  v.  Dunlap,  6  Lans.  (N.  Y.)  365,  Mr.  Justice  Johnson,  in 
stating  the  same  principle,  says : 

"I  am  clearly  of  the  opinion  that  this  material  alteration  of  the  description 
in  the  mortg(^,  after  its  execution  and  delivery,  without  the  defendant's 
consent,  works  a  complete  destruction  of  the  mortgage  as  against  her.  That 
the  alteration  was  material,  cannot  be  doubted;  but  it  is  equally  clear  that  it 
was  made  in  the  inteiest  and  for  the  benefit  of  the  plaintiff,  and  without  the 
defendant's  knowledge  or  consent.  This  destroys  the  mortgage,  as  against 
the  defendant,  according  to  all  the  cases,  so  far  that  no  action  can  be  main- 
tained upon  it  by  the  plaintiffs." 

Plaintiff's  counsel  contend  that  the  mortgage  should  be  upheld  as 
to  the  note  of  $745.92,  which  was  included  in  the  mortgage  at  the 
time  of  its  execution,  and  before  its  alteration  by  the  plaintiflf,  and 
they  cite  as  authority  in  support  of  this  claim  Collins  v.  Collins^  51 
Miss.  311.  That  case,  we  think,  is  not  analogous  to  the  present 
one.  There  the  mortgage  was  originally  made  to  secure  a  loan  of 
$1,800.  Subsequently  the  mortgagor  obtained  an  additional  loan  of 
$300,  and  the  mortgage  was  altered  and  interlined  by  adding  on  the 
face  thereof  the  words,  "the  further  sum  of  $800."  This  was  done 
with  the  consent  of  all  the  parties  to  the  instrument,  and  all  appeared 
before  the  clerk  of  the  court  immediately  after  the  alteration  and  in- 
terlineation, and  acknowledged  that  the  same  was  done  at  the  per- 
sonal request  of  the  parties  whose  names  appear  thereto,  and  had  the 
record  of  said  trust  deed  altered  and  interlined  so  as  to  show  the 
same.  The  court,  in  upholding  the  deed  of  trust  as  the  security  for 
the  original  loan  of  $1,800,  stated  that  as  the  security  for  $1,800  was 
perfect  in  all  its  parts,  and  there  was  no  wish  or  agreement  on  the 
part  of  any  one  to  change  it  in  that  respect,  and  that  the  alteration, 
or  rather  an  addition,  was  attempted  but  not  completed;  that  in  all 
respects  the  contract  remained  the  same  as  when  first  executed,  ex- 
cept the  attempt  to  secure  the  further  and  later  loan.  There  was  no 
attempt  to  mix  the  two  funds  into  one,  by  changing  the  $1,800  so 
that  it  should  read  $2,100,  but  simply  to  embrace  within  the  trust 
deed  the  additional  loan  of  $300;  and  whatever  was  done  was  upon 
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the  personal  request  of  all  the  parties  to  the  transaction.  In  this 
case,  however,  the  mortgagors  had  no  knowledge  of»  and  did  not  at 
anj  time  give  their  consent  to,  the  alteration.  The  consideration 
stated  in  the  mortgage  was  changed  from  $745.92  to  $868.37,  and 
from  the  findings  of  the  jury  it  appears  that  the  sum  which  was  added 
to  the  consideration  of  the  mortgage  by  the  alteration  was  not  due 
and  owing  from  the  defendants,  or  either  of  them,  to  the  plaintiff. 
Clearly,  we  think  the  action  of  the  plaintiff  in  the  unauthorized  alter- 
ation of  the  mortgage  rendered  it  nugatory,  and  that  it  is  not  enforce- 
able as  a  security  in  his  behalf  for  the  payment  of  the  notes. 

2.  Having  come  to  the  conclusion  that  the  mortgage  is  void,  the 
question  remains  whether  the  plaintiff,  having  advanced  the  money 
to  discharge  the  prior  mortgage  deed  upon  the  homestead,  acquired  a 
lien  to  the  extent  of  the  amount  advanced,  and  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  prior  mortgages.  Is  the  plaintiff  in  a  po- 
sition to  ask  the  aid  of  a  court  of  equity  to  relieve  him  from  the  loss 
occasioned  by  the  destruction  of  his  mortgage  ?  He  claims  to  be  en- 
titled to  this  relief  under  the  authority  of  Ayres  v.  Probasco,  14  Ean. 
198,  where  Mr.  Justice  Yai^entine  says : 

"That  whenever  a  person  advances  money  with  the  consent  of  the  ownei 
of  a  homestead,  to  extinguish  some  lien  upon  the  homestead,  with  the  under- 
standing of  the  parties  that  the  persons  so  advancing  the  money  shall  acquire 
a  lien  upon  the  homestead,  such  person  will  in  equity  acquire  such  lien  to  the 
extent  of  the  money  so  advanced  and  so  used  to  extinguish  such  first-men- 
tioned lien,  notwithstanding  the  instrument,  intended  by  the  parties  to  create 
the  lien  in  favor  of  the  party  advancing  the  money,  or  to  be  evidence  of  such 
lien,  may  be  void.  '* 

Doubtless  this  is  correct  doctrine  where  the  principle  stated  is  ap- 
plicable, but  he  who  asks  for  equity  must  come  into  court  with  clean 
hands.  If  the  alteration  of  the  mortgage  had  been  accidentally  or  in- 
nocently made  by  plaintiff,  he  might  have  successfully  applied  for  the 
application  of  the  equitable  doctrine  of  subrogation.  It  is  well  settled, 
however,  that  the  doctrine  of  subrogation  will  not  be  applied  to  relieve 
a  party  from  the  consequences  of  his  own  unlawful  act.  Sheld.  Subr. 
§  44;  Wilkinson  v.  Babbitt,  4  Dill.  208 ;  RaUroad  Co.  v.  Soutter,  13 
Wall.  517 ;  Ouckenheimer  v.  Angevine,  81  N.  Y.  394.  According  to  the 
unchallenged  findings  of  the  jury,  the  alteration  of  the  mortgage  by 
the  plaintiff  was  not  inadvertently  made,  nor  was  it  done  for  the  pur- 
pose of  carrying  out  the  intention  and  understanding  of  all  the  par- 
ties  thereto,  but  was  evidently  made  by  plaintiff  solely  to  advance 
his  own  interest  at  the  expense  of  the  defendants.  He  sought  to  ex- 
tend the  liability  of  the  mortgagors  beyond  what  they  had  agreed 
that  it  should  be,  and  his  action  in  making  the  alteration  was  not 
only  a  fraud  upon  the  defendants,  but  under  the  statutes  of  Kansas 
constitutes  a  public  offense.  The  application  of  the  maxim,  "he  that 
hath  committed  iniquity  shall  not  have  equity,"  forbids  the  granting 
CI  the  relief  asked  for  by  plaintiff. 
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Another  objection  made  by  the  plaintiff  is  that  the  court  onght  not 
to  have  sabmitted  to  the  jury  the  question  of  the  materiality  of  the 
alteration  made  in  the  mortgage.  While  we  think  that  the  mate- 
riality  of  the  alteration  was  a  question  for  the  court,  yet  it  appears 
thdt  the  plaintiff  not  only  made  no  objection  to  the  submission  of  this 
question,  but  that  he  prepared  and  tendered  it  to  the  court  for  sub- 
mission to  the  jury,  and  therefore  his  objection  at  this  time  comes 
too  late.  In  other  of  the  special  findings  returned,  the  jury  found 
what  the  alteration  consisted  of,  and  it  is  clear  that  it  is  a  material 
one.  The  findings  and  verdict  were  accepted  by  the  coui-t,  and  upon 
a  motion  for  a  new  trial  they  were  approved;  hence,  the  answer  of 
the  jury  to  the  special  question  complained  of  could  not  have  preju- 
diced the  rights  of  the  plaintiff.  The  judgment  of  the  district  court 
will  be  affirmed. 

(All  the  justices  concurring.) 


(33  Kan.  7)  ^  r«  , 

Ci.RPBNTBR  V.  TiTUS,  Jr. 

/      Filed  January  7, 1885. 

SCHOOL-DrSTRIGT  TrKASURER— QUALIFY FNG  FOR  OfFICB. 

Where  a  person  is  duly  elected  to  tlie  office  of  school-district  treasurer,  and 
fails  to  qualify  within  20  days  thereafter,  but  has  sufficient  cause  for  such  fail- 
ure,  he  may  afterwards  qualify  and  hold  the  office. 

In  error  from  Harper  county. 

J.  P,  Campbell,  for  plaintiff  in  error. 

S.  S,  Siaaon  and  W.  A.  McDonald,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  quo  warranto, 
brought  in  the  district  court  of  Harper  county,  by  A.  W.  Carpenter 
against  Asa  Titus,  Jr.,  for  the  purpose  of  having  the  question  deter- 
mined whether  the  plaintiff  or  the  defendant  was  entitled  to  the  office 
of  treasurer  of  school-district  No.  8,  in  said  county.  Under  the  plead- 
ings, both  parties  claim  to  be  the  regular  and  legal  school-district 
treasurer  for  said  district.  The  case  was  tried  before  the  court  with- 
out a  jury,  and  upon  the  trial  the  plaintiff  proved  that  he  had  been 
duly  elected  to  the  office,  but  that  he  bad  not  qualified  within  20  days 
thereafter.  The  plaintiff  then  offered  to  prove  that  he  had  been  act- 
ing as  school-district  treasurer  for  said  district  ever  since  his  election; 
that  he  had  been  generally  recognized  by  all  persons  as  such  school- 
district  treasurer;  that  he  had  properly  qualified  for  the  office,  but 
not  within  20  days  after  his  election;  and  that  he  had  a  sufficient 
cause  for  not  qualifying  within  that  time;  but  the  defendant  objected 
to  all  this  proof  upon  the  ground  that  it  was  immaterial  and  irrele- 
vant, and  did  not  show  or  tend  to  show  the  plaintiff's  right  to  the  of- 
fice ;  and  the  court  sustained  the  objection  and  refused  to  permit  the 
plaintiff  to  introduce  any  such  proof.  The  plaintiff  then  rested  his 
case,  and  the  defendant  demurred  to  his  evidence,  upon  the  ground 
that  it  did  not  prove  any  cause  of  action  against  the  defendant;  and 
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the  coort  enBtained  tbe  demarrer  and  rendered  judgment  in  favor  of 
the  defendant  and  against  the  plaintiff  for  costs;  and  the  plaintiff,  as 
plaintiff  in  error,  now  brings  the  case  to  this  court  and  asks  for  a  re- 
versal of  such  judgment. 

The  only  question  presented  to  this  court  is  whether  the  court  be- 
low erred  in  xef using  to  permit  the  plaintiff  to  make  the  proof  which 
he  offered  to  make  upon  the  trial  of  the  case.  The  decision  of  the 
court  below  excluding  such  proof  was  made  upon  the  theory,  as  we 
understand,  that  the  plaintiff  had  forfeited  his  office  by  virtue  of  the 
provisions  of  section  3  of  article  4  of  chapter  92  of  the  Compiled 
Laws  of  1879  relating  to  schools,  and  according  to  the  decision  of  this 
court  made  in  the  case  of  State  v.  Matheny,  7  Ean.  327.  Said  sec- 
tion reads  as  follows : 

"Sec.  3.  Every  person  duly  elected  to  the  office  of  director,  clerk,  or  treas- 
urer of  any  school-district,  who  shall  refuse  or  neglect,  without  sufficient 
cause,  to  qualify  within  twenty  days  after  his  election  or  appointment,  or 
who,  having  entered  upon  the  duties  of  his  office,  shall  neglect  or  refuse  to 
perform  any  duty  required  of  him  by  the  provisions  of  this  act,  shall  thereby 
forfeit  his  right  to  the  office  to  which  he  was  elected  or  appointed,  and  the 
county  superintendent  shall  thereupon  appoint  a  suitable  person  in  his  stead." 

We  think  the  decision  of  the  court  below  is  erroneous.  The  defend- 
ant had  a  right  to  show  that  he  had  "sufficient  cause"  for  not  quali- 
fying within  20  days  after  his  election,  and  that  he  had  qualified  for 
such  office  after  that  time;  otherwise,  the  words  ''without  sufficient 
cause,"  contained  in  the  foregoing  section,  would  be  superfluous. 
The  case  of  State  v.  Matheny,  7  Kan.  327,  has  no  application  to  this 
case.  The  statute  under  which  that  case  was  decided,  contains  no 
such  words  as  "without  sufficient  cause."  That  statute  provides, 
among  other  things,  that  the  "office  shall  become  t;aeaM^,"  absolutely, 
on  the  happening  of  the  event  of  the  officer's  neglect  or  refusal  to 
qualify,  or  to  deposit  his  official  oath  and  bond  within  the  time  pre- 
scribed by  law,  which  is  within  20  days  after  his  receiving  official  no- 
tice of  his  election  or  appointment,  or  within  20  days  after  the  com- 
mencement of  the  term  of  office  for  which  he  was  elected.  State  v. 
Matheny,  7  Kan.  330;  Gen.  St.  1868,  c.  25,  §§  173, 179;  Comp.  Laws 
1879,  p.  311,  c.  25,  §§  173,  179.  And  further,  we  might  say  that,  at 
the  time  this  proof  was  excluded,  there  had  been  no  admission,  by  the 
pleadings  or  otherwise,  and  no  evidence  introduced,  tending  to  show 
that  the  defendant  had  any  right,  title,  or  interest  in  or  to  the  office 
further  than  that  he  mere}/ claimed  to  be  entitled  to  the  office,  and 
was  attempting  to  intrude  himself  into  the  same;  and  therefore,  un- 
questionably, upon  the  evidence  introduced  and  offered,  the  plaintiff, 
as  between  the  plaintiff  and  the  defendant,  was  entitled  to  the  office. 
In  this  respect  this  case  also  differs  from  the  case  of  Stute  v.  Matheny; 
for  in  that  case  the  action  was  commenced  by  the  state  of  Kansas  on 
the  relation  of  the  attorney  general;  and  the  state  of  Kansas  had  a 
right  to  oust  the  defendant  in  that  case,  even  if  no  other  person  had 
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any  right  to  the  olEEioe.  In  that  oasd,  the  defendant  was  ousted  upon 
the  theory  that  the  office  was  ''vacant;"  while  the  most  that  can  be 
claimed  in  this  case  is  that  the  plaintiff  has  "forfeited  his  right  to  the 
office."  But  the  state  is  not  seeking  to  enforce  the  forfeiture.  This 
case  is  purely  a  contest  between  two  claimants  to  the  office,  and,  as 
no  other  person  is  claiming  the  office,  the  question  is  merely  a  ques- 
tion as  to  which  of  these  two  claimants  has  the  better  right  to  the 
office.  Of  course,  if  the  plaintiff  had  no  right  whatever  to  the  office, 
he  could  not  recover;  but  he  has  shown  that  he  has  some  right 
thereto.  He  was  elected  to  the  office,  took  possession  thereof,  after- 
wards qualified,  though  not  within  20  days;  but  he  offered  to  prove 
that  he  had  *' sufficient  cause"  for  not  qualifying  within  that  time;  and 
the  state  has  not  yet  seen  fit  to  commence  any  proceeding  against  him 
to  oust  him  from  the  office,  or  to  have  it  determined  that  he  is  not  en- 
titled to  the  office;  and  a  mere  intruder,  or  attempted  intruder,  as  the 
defendant  now  seems  to  be,  has  no  right  to  question  his  right  to  the 
office.  The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

HoBTONf  U.  J.,  concurring ;  Johnston,  J.,  not  sitting. 


(88  Kan.  127)  tt  o 

HuoHiss  V.  Shull. 

Filed  January  7,  1885. 

MoRTaAOB— Patment  of  Prior  Mortoagb— Amount  Secured  nr  Ezobbs  ov 
Debt. 

Where  a  note  and  mortgage  are  executed  for  an  amount  in  excess  of  the 
actual  indebtedness  existing  from  the  mortgagor  to  the  mortgagee  to  take  up 
an  old  note  and  mortgage  given  in  good  faith  to  secure  an  actual  indebtedness, 
with  the  understanding  that  upon  the  execution  of  the  new  note  all  the  credits 
that  were  upon  the  old  note  should  be  placed  upon  the  new  note,  and  such 
understanding  was  carried  out  by  the  mortgagee,  and  in  the  overstatement  of 
the  amount  secured  there  was  no  intent  of  cither  party  to  hinder,  delay,  or 
defraud  the  mortgagor's  creditors,  such  mort<;age  is  not  fraudulent  in  Mo 
because  upon  its  face  it  secures  an  amount  of  Indebtedness  in  excess  of  that 
actually  existing  from  the  mortgagor  to  the  mortgagee. 

Error  from  Shawnee  county. 

Action  commenced  on  December  28,  1882,  in  the  district  court  of 
Shawnee  county,  by  Elias  Shull  against  J.  W.  Hughes,  to  recover  the 
possession  of  certain  goods  and  chattels,  consisting  of  saddles,  har- 
ness,  bridles,  horse-collars,  whips,  etc.,  alleged  to  be  wrongfully  de- 
tained by  the  defendant,  and  also  for  $770  damages.  The  petition, 
inter  alia,  alleged  that  on  November  4,  1882,  P.  Q.  Davis,  being  in- 
debted  to  the  plaintiff,  executed  and  delivered  to  him  a  promissory 
note  of  that  date,  for  the  sum  of  $1,000,  due  30  days  from  date;  that, 
to  secure  the  payment  of  the  note,  Davis  executed  to  plaintiff  a  chattel 
mortgage  on  the  goods  and  chattels  in  controversy,  which  was  duly 
recorded  November  8,  1882;  that  on  December  6,  1882,  plaintiff 
took  possession  of  said  goods  and  chattels  by  virtue  of  his  chattel 
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mortgage,  and  thereafter  the  defendant  seized  the  same,  and  wrong- 
fully detained  them  from  the  plaintiff;  that  at  the  time  plaintiff  took 
posBeseion  of  the  goods  there  was  a  balance  dae  him,  upon  the  note 
secured  by  the  mortgage,  of  $375. 

On  January  27,  1883,  the  defendant  filed  an  answer  containing  a 
general  denial.  Trial  had  at  the  January  term  of  the  court  for  1884, 
to-wit,  on  February  22, 1884,  before  the  court  and  a  jury.  The  jury 
returned  a  verdict  for  the  plaintiff,  assessing  the  value  of  the  prop- 
erty seized  by  the  defendant  at  $550,  and  that  the  value  of  the  plain- 
tiff's right  of  possession  in  the  property  was  $498.80.  The  jury  also 
returned  the  following  special  findings : 

Question.  What  amount  waa  due  plaintiff  from  Davis  when  the  note  and 
mortgage  upon  which  plaintiff  relies  to  recover  herein  was  executed?  Ari" 
swer,  $500.  Q.  Was  ttiere  any  consideration  for  the  residue  of  said  note? 
A.  None.  Q.  What  was  the  value  of  the  property  attached  by  the  defendant? 
A.  $700.  Q.  What  was  the  value  of  the  property  attached  returned  to  Davis 
on  his  claim  of  exemption  by  the  defendant  Hughes?  A>  $150.  Q.  What 
amount  did  Davis  owe  plaintiff  at  the  time  the  property  was  returned  to 
Davis?    A.  $436,  with  interest  from  the  time  of  attachment  until  returned. 

On  February  23,  1884,  the  defendant  filed  a  motion  for  judgment 
in  his  favor  upon  the  verdict.  This  was  overruled  by  the  court,  the 
defendant  excepting.  Thereupon  the  defendant  filed  his  motion  for 
a  new  trial  upon  several  grounds,  among  others,  that  the  verdict  was 
not  sustained  by  the  evidence;  that  the  verdict  was  contrary  to  law; 
that  errors  of  law  occurred  on  the  trial.  This  motion  was  overruled 
by  the  court,  the  defendant  excepting.  The  court  then  rendered  judg- 
ment that  the  plaintiff  have  and  recover  of  and  from  the  defendant 
the  personal  property  described  in  the  petition^  or  the  value  of  the 
plaintiff's  interest  therein,  the  same  being  $422.10,  in  case  the  deliv- 
ery of  the  property  could  not  be  had,  and  also  his  costs  taxed  at 
$45.55.  The  plaintiff  below  remitted  $76.70  from  the  amount  re- 
turned by  the  jury  in  their  verdict  as  his  interest  in  the  property 
levied  upon,  and  hence  the  judgment  was  rendered  for  $422.10  in- 
stead of  $498.80  as  returned  by  the  jury.  The  defendant  excepted 
and  brings  the  case  here. 

D.  E.  Soioers,  L.  J.  Webb,  and  L.  S.  Webb,  for  plaintiff  in  error. 

Bradley  d  Foster  and  B.  A.  Friedrich,  for  defendant  in  error. 

HoBTON,  C.  J.  In  this  case  the  defendant  in  error  (plaintiff  below) 
claimed  in  the  district  court  that  he  was  the  owner,  and  entitled  to  the 
immediate  possession  of  certain  personal  property  described  in  his  pe- 
tition, consisting  of  saddles,  harness,  bridles,  whips,  curry-combs,  etc., 
by  virtue  of  a  chattel  mortgage  executed  to  him  by  P.  Q.  Davis, 
dated  November  4,  1882,  and  duly  filed  in  the  office  of  the  register 
of  deeds  of  Shawnee  county,  November  8,  1882.  Upon  its  face  the 
chattel  mortgage  purported  to  secure  the  payment  of  a  promissory 
note  of  the  same  date  of  the  mortgage  for  the  sum  of  $1,000,  exe- 
cuted to  plaintiff  below  by  Davis,  payable  30  days  from  date.  Plain- 
tiff below  claimed  that  at  the  commencement  of  the  action  there  was 
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due  and  unpaid  on  the  promissory  note  $443.75 ;  that  after  the  note 
became  due,  by  an  agreement  between  himself  and  Davis,  the  prop- 
erty in  the  mortgage  was  turned  over  to  him  by  Davis,  and  there- 
upon he  made  an  agreement  with  Davis  by  which  the  latter  was  to 
remain  in  possession  of  the  goods,  as  agent  of  the  former,  with  au- 
thority to  sell  and  dispose  of  the  same  in  the  ordinary  course  of  bus- 
iness, to  receive  pay  therefor,  and  account  to  the  plaintiff  below  daily 
for  all  sales  made,  the  accounting  to  be  each  evening  after  the  close 
of  the  business  of  the  day;  that,  in  pursuance  of  this  agreement, 
Davis  continued  to  sell  the  goods  from  time  to  time,  until  the  thir- 
teenth of  December,  1882,  each  day  accounting  to  plaintiif  below  for 
the  property  sold ;  that  on  said  December  13th  the  defendant,  who 
was  then  acting  as  constable  in  the  city  of  Topeka,  by  virtue  of  cer- 
tain attachments  placed  in  his  hands  against  the  property  of  P.  Q. 
Davis,  levied  upon  and  took  possession  of  the  mortgaged  property; 
that  he  has  since  sold  and  disposed  of  it;  that  plaintiff  below  made 
a  demand  for  the  property,  upon  the  defendant,  before  the  commence- 
ment of  the  action;  and  that  the  defendant  refused  to  deliver  it  to 
him.  Plaintiff  in  error  (defendant  below)  claimed  that  the  note  and 
mortgage  of  November  4,  1882,  were  executed  with  the  intent  to  de- 
fraud, hinder,  and  delay  the  creditors  of  Davis  in  the  collection  of  their 
debts  against  him.  The  transaction  between  the  parties  was  sub- 
stantially this:  About  May  2,  1882,  Davis  was  indebted  to  H.  A. 
Lewis  in  the  sum  of  $1,000  for  money  received,  and  on  that  day 
he  executed  and  delivered  to  Mrs.  Clara  Lewis,  the  wife  of  H.  A. 
Lewis,  his  promissory  note  for  $1,000,  payable  30  days  from  date. 
At  the  same  time  Davis  executed  to  Mrs.  Lewis  a  chattel  mortgage 
on  the  property  in  controversy  to  secure  the  payment  of  the  note. 
While  Mrs.  Lewis  held  this  note  and  chattel  mortgage,  she  received, 
as  payment  to  apply  on  the  same,  from  Davis,  about  $550.  8he  aft- 
erwards transferred  and  indorsed  the  note  to  plaintiff  below,  there 
being  at  the  time  over  $450  of  principal  and  interest  due  upon  the 
note.  After  the  transfer  and  assignment  of  the  note  to  plaintiff  be- 
low, and  on  November  4,  1882,  Davis  took  up  his  original  note  and 
mortgage,  and  on  that  day  executed  to  plaintiff  below  the  note  of 
$1,000,  and  the  mortgage  to  secure  the  same  on  the  property  in  con- 
troversy. In  referring  to  the  second  chattel  mortgage,  the  district 
court  charged  the  jury : 

"Now,  with  regard  to  the  mortgage  executed  and  delivered  to  Shull  by 
Davis,  on  Xovember  4, 1882,  if  you  find  from  the  evidence  that  the  actual  in- 
debtedness,  for  which  the  mortgage  was  given  as  security,  was  only  $450, 
and  that,  in  fact,  the  mortgage  was  given  to  secure  a  note  of  $1,000;  and  if 
you  further  find  from  the  evidence  that  $650  of  the  amount  mentioned  in 
the  mortgage  was  for  a  fictitious  or  imaginary  debt  that  did  not  exist,  and 
was  not  an  actual  existing  debt  from  Davis  to  Shull,  then  I  instruct  you  that, 
prima  facie,  the  mortgage  would  be  fraudulent  and  void  as  against  the  sub- 
sequent attaching  creditors  of  P.  Q.  Davis;  and  without  explanation  or  fur- 
ther jgAX)of  respecting  the  transaction  between  the  parties,  the  defendant  would 
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be  entitled  to  judgment,  and  the  burden  of  proof  is  upon  the  plaintilT  to  show 
that,  in  fact,  the  transaction  was  honest  and  a  bona  fide  transaction,  and  not 
designated  or  intended  by  the  parties — Davis  and  Shull — to  cheat,  defraud, 
Iiinder,  or  delay  the  creditors  of  P.  Q.  Davis  in  the  collection  of  their  debts. 
As  I  have  stated  to  you  before,  the  execution  and  delivery  of  the  mortgage, 
under  the  circumstances  I  have  suggested,  would  h^  prima  facie  evidence  of 
such  fraudulent  intent,  and  the  burden  of  showing  the  bona  fides,  or  good 
faith  of  the  transaction,  under  such  circumstances,  will  rest  upon  the  plaintiff 
in  this  suit/' 

The  court  further  instructs  the  jury  as  follows: 

"Now,  with  respect  to  the  transaction  of  the  delivery  uf  the  mortgaged 
property  by  Davis  to  Shull,  I  instruct  you  that,  so  far  as  that  transaction  is 
concerned,  if  the  mortgage  transaction  was  bona  fide,  and  a  lawful  one,  and 
that  after  the  debt  became  due  and  before  the  levy  of  the  attachments,  Davis, 
in  good  faith,  surrendered  and  delivered  the  property  to  Shull  for  the  purpose 
of  paying  and  satisfying  this  indebtedness,  and  to  be  used  by  Shull  for  that 
purpose;  and  that,  in  pursuance  of  such  delivery,  it  was  further  agreed  be- 
tween Shull  and  Davis  that  Davis  should  remain  in  possession  of  the  goods 
as  agent  for  Shull,  with  power  to  continue  to  sell  and  dispose  of  them  in  the 
ordinary  course  of  business  for  tlie  benefit  of  Shull,  and  with  the  understand- 
ing and  agreement  that  the  money  derived  from  sales  of  the  goods  should  be 
paid  directly  to  Shull;  and  that  this  transaction,  before  the  attachment  pro- 
ceedings, was  carried  out  in  good  faith,  and  not  for  any  fraudulent  purpose; 
that  such  transaction  was  legitimate  and  proper,  and  the  possession  of  Davis 
of  the  property,  under  such  circumstances,  would  be  the  possession  of  Shull 
himself." 

Gomplaint  is  made  of  these  instructions,  and  it  is  contended,  as  it 
was  shown  upon  the  trial,  that  there  was  due  to  plaintiff  below  from 
P.  Q.  Davis  only  the  sum  of  $450  or  $500.  At  the  time  the  note  and 
mortgage  of  $1,000  of  November  4,  18S2,  were  executed,  that  fraud 
was  thereby  sufficiently  shown,  and  the  jury  should  have  been  in- 
stmcted  to  find  for  defendant  below.  In  support  thereof,  it  is  said 
that  every  person  is  presumed  to  have  intended  the  natural  and  prob- 
able consequences  of  his  own  acts,  and  Wallach  v.  Wylie,  28  Ean.  152, 
is  cited  as  eonolusive  that  the  mortgage  of  November  4,  1882,  was 
fraudulent  and  void.  The  court  did  instruct  the  jury  that  prima  fa- 
cie the  mortgage  was  fraudulent  and  void  as  against  the  subsequent 
attaching  creditors  of  Davis,  but  permitted  the  jury  to  pass  upon  the 
bona  Jides  of  the  transaction  of  the  parties.  This  was  proper,  and 
therefore  the  instructions  declared  the  law.  Prankhouser  v.  EUett, 
22  Kan.  127.  The  jury,  by  their  verdict,  found  that  the  parties  acted 
in  good  faith,  and  that  there  was  no  fraud  committed  or  intended. 

In  Wallach  v.  Wylie,  supra,  the  chattel  mortgage  was  held  void  in 
toto  because  of  the  intention  participated  in  by  all  the  parties  to  it  to 
hinder,  delay,  and  defraud  the  mortgagor's  creditors.  Gomp.  Laws 
1879,  p.  464,  §  2.  In  this  case,  the  overstatement  of  the  amount  se- 
cured by  the  chattel  mortgage  was  not  made  with  the  fraudulent  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  Davis.    In  this  respect  the 

case  differs  from  Winstead  v.  Hvlme,  32  Kan. ;  S.  C.  4'Pac.  Eep. 

994.  When  the  original  note  and  mortgage  were  executed  by  Davis  to 
v.5p,no.6— 27 
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Mrs.  Lewis,  the  note  was  evidence  of  an  aotaal  existing  indebtedness, 
and  the  chattel  mortgage  secured  an  actual  existing  indebtedness. 
When  the  balance  upon  that  note  became  past  due,  plainti£f  below  re- 
quested Col.  Lewis  to  have  Davis  execute  a  new  note  and  mortgage. 
Lewis  went  to  Davis,  and  the  latter  executed  to  plaintiff  below  a  new 
note  and  mortgage  of  the  same  amount  as  the  old  note,  the  mortgage 
being  upon  the  same  goods.  There  was  evidence  introduced  upon  the 
trial  tending  to  show  that  the  second  note  and  mortgage  were  executed 
for  the  amount  of  the  old  note  and  mortgage,  because,  at  the  time, 
neither  Lewis  nor  Davis  had  the  old  note,  and  did  not  have  with  them 
a  list  of  the  credits  or  dates  of  the  credits  upon  the  old  note ;  and 
when  the  new  note  and  mortgage  were  executed  it  was  with  the  ex- 
press understanding  that  the  plaintiff  below  should  place  all  the  cred- 
its that  were  upon  the  old  note  upon  the  new  note.  Lewis  commu- 
nicated this  understanding  to  plaintiff  below  when  he  delivered  the 
new  note  and  mortgage,  and  plaintiff  below  immediately  placed  all 
the  proper  credits  upon  the  new  note.  Subsequently,  plaintiff  below 
took  possession  of  the  mortgaged  property,  and  was  in  possession  of 
the  same  when  the  levies  were  made  thereon. 

We  have  examined  the  other  alleged  errors,  but  on  account  of  the 
special  findings  of  the  jury  it  is  unnecessary  to  refer  particularly  to 
them.     The  judgment  of  the  district  court  will  be  affirmed, 

(All  the  justices  concurring.) 


(88  Kan.  I)  . 

AvERV  V.  Avert. 
Filed  Janaaiy  7, 1886. 

1.  DivoHCS— Extreme  Cruelty. 

Any  unjQstiflable  conduct  on  the  part  of  the  hushand  which  so  grleyously 
wounds  the  mental  feelings  of  the  wife,  or  so  utterly  destroys  her  peace  of  mind 
as  to  seriously  impair  her  bodily  health  or  endanger  her  life,  or  such  as  utterly 
dc6tro3's  the  legitimate  ends  and  object!*  of  matrimony,  constitutes  extreme 
cruelty,  although  no  physical  or  personal  violence  is  inflicted  or  even  threat- 
ened.   Carpenter  v.  Oarpenter.dQ  Kan.  712;  &  C.  2  Pac.  Rkp.  122. 

2.  Saicb— Conduct  and  LiBttbrs  of  Husband. 

A.,  aged  42,  married  his  second  wife,  Miss  W.,  aged  36.  They  were  only 
slightly  acquainted  before  marriage,  their  courtship  being  solely  by  letters. 
A.  was  rough  and  uncouth  in  his  deportment  and  expressions.  Miss  W.  had 
been  a  missionary  for  a  short  time  among  the  Osage  Indians,  and  also  the  ma- 
tron of  the  Home  of  the  Friendless  at  Leavenworth,  in  Kansas.  Bhe  was  spoken 
of  by  the  witnesses  *'  as  a  perfect  lady,  and  as  of  an  amiable  and  good  disposi- 
tion." At  the  time  of  the  marriage,  Miss  W.  brought  to  her  husband  only  a  box 
of  bed  clothing  and  a  trunk  of  wearing  apparel.  During  their  marriage  there 
was  born  to  them  a  girl,  named  by  them  Bessie.  They  lived  together  a  little 
over  five  years,  and  then  the  wife,  with  the  consent  of  her  husband,  went  upon 
a  visit  to  her  relatives  in  Pennsylvania.  About  this  time  the  husband  made 
up  his  mind  not  to  live  with  his  wife  any  longer.  Prior  to  her  departure  he 
was  very  cross  to  her,  hardly  ever  speaking  pleasantly  to  her,  and  continuously 
aaying  and  doing  things  that  hurt  her  feelings.  On  several  occasions  he  saicl 
to  her,  in  the  presence  of  others,  **  that  Bessie"— their  only  child — **did  not 
appear  like  his  children,  and  that  he  did  not  believe  she  wss  his  child."  After 
the  wife  went  to  Pennsvlvania,  he  wrote  her  a  series  of  letters  filled  with  epi- 
thets, fault-finding,  and  vilification.  These  letters  were  not  merelv  unkind, 
but  were  of  a  character  to  render  the  life  of  his  wife  as  miserable  ancf  wrclclicd 
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as  his  words  and  writings  could  possibly  do.  He  sent  her  a  valentine  through 
the  mail  representing  an  ugly  and  somewhat  elderly  female  nursing-  an  infant 
from  a  bottle,  and  upon  the  margin  of  the  valentine  he  had  one  of  the  employee 
in  the  post-office  write,  before  it  was  mailed,  **I  like  children  of  my  own." 
Upon  the  return  of  his  wife  to  Kansas  from  her  visit,  he  stated  to  one  of  his 
neighbors  "  that  he  would  as  soon  meet  the  devil  as  to  meet  his  wife ;  that  she 
was  fair  to  the  eye,  but  rotten  at  heart.'*  He  also  accused  her,  upon  her  return, 
without  any  reason  therefor,  of  having  committed  abortions  upon  herself.  Reld, 
that  the  conduct  and  letters  of  the  husband  sustain  the  finding  of  the  trial 
court  that  the  husband  was  guilty  of  *'  extreme  cruelty''  to  his  wife. 

3.  Same— Alimony. 

HeldyfuHiur^  that  the  trial  court  did  not  abuse  its  discretion  when  it  allowed 
as  alimony  to  the  wife  one-half  of  the  farm  owned  by  the  husband,  valued  at 
about  $5,000. 

4.  Same— -CuBTODY  op  Child. 

At  the  time  of  the  trial,  Bessie,  the  child  of  the  parties,  was  in  Pennsylvania, 
where  she  had  been  taken  by  her  mother.  Hdd,  that  she  was  at  least  con- 
structively under  the  control  of  her  mother,  and  that  the  decree  of  the  court, 
(rendered  upon  personal  service  on  the  husband,  and  after  an  answer  had  been 
filed  by  him,)  committing  her  care  and  custody  to  her  mother,  only  determined 
the  right  of  the  parties  inter  ueae,  and,  therefore,  was  not  without  jurisdiction 
or  erroneous.  The  decree  in  no  manner  concludes  other  courts  as  to  the  best 
interest  of  the  child.    In  re  Bort,  26  Kan.  308. 

Error  from  Nemaha  county. 

J.  A.  McCaul,  for  plaintiff  in  error. 

Conwell  d  Wells,  for  defendant  in  error. 

HoBTON,  C.  J.  Action  by  Emily  J.  Avery  against  Edwin  Avery  for 
divorce,  alimony,  and  the  possession  of  a  minor  child.  The  facts  in 
the  case  are  substantially  as  follows :  The  marriage  of  the  parties 
took  place  at  St.  Joseph,  Missouri,  on  October  24, 1877.  Mrs.  Avery 
was  then  36  years  old  and  Mr.  Avery  42  years.  It  was  the  first  mar- 
riage of  Mrs.  Avery  and  the  second  marriage  of  Mn  Avery ;  his  first 
wife  having  died  a  year  and  six  months  prior  thereto,  leaving  as  the 
issues  of  such  marriage  two  boys,  respectively,  of  the  ages  of  seven  and 
four,  and  one  girl  about  one  year  old.  While  Mr.  Avery  and  his  first 
wife  were  living  together  near  Sabetha,  Nemaha  county,  Mrs.  Avery, 
then  Emily  J.  Williams,  visited  relatives  in  the  vicinity.  At  that  time 
the  parties  to  this  action  became  slightly  acquainted  with  each  other. 
After  the  death  of  the  first  wife,  Mr.  Avery  opened  a  correspondence 
with  Miss  Emily  J.  Williams  at  her  home  in  Pennsylvania.  The  cor- 
respondence resulted  in  their  marriage.  On  the  day  following  the 
marriage  the  parties  went  directly  from  St.  Joseph  to  the  farm  of  Mr. 
Avery  near  Sabetha,  where  they  resided  together  until  February  14, 
1883,  and  during  this  time  their  only  child,  Bessie  L.  Avery,  was  born. 
On  February  14,  1883,  with  the  consent  of  the  parties,  Mrs.  Avery 
went  to  visit  her  relatives  at  her  former  home  in  Pennsylvania ;  her 
husband  giving  her  $50  to  go  with.  Soon  after  the  departure  Mr. 
Avery  advertised  the  sale  of  his  personal  property  and  sold  the  same, 
first  selecting  such  articles  as  remained  of  the  clothing  and  personal 
effects  brought  to  their  home  by  Mrs.  Avery  at  the  time  of  their  mar- 
riage, and  putting  the  same  in  a  box  took  them  to  the  residence  of  a 
relative  of  Mrs.  Avery  at  Sabotha,  and  left  them  there  for  her.     On 
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April  3, 1883,  Mr.  Avery  wrote  to  a  cousin  of  Mrs.  Avery  that  he  had 
broken  up  housekeeping,  rented  his  farm  for  two  years ;  that  he  never 
would  keep  house  again,  and  that  he  was  going  to  take  his  children 
to  his  mother's^  in  Books  county.  In  June  following  he  wrote  to  his 
wife  that  he  was  going  to  get  a  divorce.  At  the  time  of  his  second 
marriage,  Mr.  Avery  was  the  owner  of  a  farm,  near  Sabetha,  of  160 
acres,  worth  about  $5,000.  He  continued  to  reside  upon  this  farm 
with  his  wife  and  all  his  children  until  Mrs.  Avery  went  to  Pennsyl- 
vania in  1883.  His  second  wife,  Mrs.  Emily  J.  Avery,  at  the  time 
of  her  marriage,  outside  of  a  box  of  bed  clothing  and  a  trunk  of  wear- 
ing apparel,  was  destitute  of  other  property.  The  court  granted  Mrs. 
Avery  a  divorce  on  the  ground  of  extreme  cruelty,  gave  her  as  alimony 
the  west  80  acres  of  her  husband's  farm  and  the  custody  of  the  m?nor 
child,  Bessie. 

It  is  contended  that  the  judgment  was  not  sustained  by  the  evi- 
dence. We  think  otherwise,  it  is  a  misfortune  of  the  parties  that 
they  were  not  better  acquainted  with  each  other  before  their  mar- 
riage. Their  courtship  was  solely  by  letters.  Mr.  Avery  was  rough 
and  uncouth  in  his  deportment  and  in  his  expressions.  In  1875  Mrs. 
Avery,  then  Miss  Williams,  was  a  missionary  to  the  Osage  Indians, 
and  afterwards  was  the  matron  of  the  Home  of  the  Friendless,  at 
Leavenworth,  in  this  state.  Several  witnesses  spoke  of  her  as  '*a  per- 
fect lady."  One  witness,  who  had  known  her  for  several  years  at  Sa- 
betha and  Leavenworth,  testified  *'that  she  was  a  first-class  woman 
and  devoted  Christian;  that  she  was  of  an  amiable  and  good  disposi- 
tion, and  one  of  the  best  of  women  and  mothers ;  that  when  at  Leaven- 
worth she  was  regarded  as  one  of  the  best  ladies  there."  Another  lady, 
who  visited  them  about  six  months  when  their  little  girl  was  a  year 
and  a  half  old,  testified  "that  during  the  time  she  was  there,  Mrs. 
Avery  always  treated  her  husband  kindly  and  considerately,  and  when 
abused  by  him,  would  not  answer  back,  but  usually  walked  away  and 
cried  about  it;  that  she  always  treated  her  husband's  children  by  his 
first  wife  as  well  as  she  did  her  own,  and  seemed  to  take  as  much  in- 
terest in  them;  that  she  became  acquainted  with  her  in  1876,  at 
Leavenworth,  Kansas,  and  always  found  her  a  pleasant  and  agree- 
able person,  and  one  easy  to  get  along  with." 

Considering  all  the  circumstances  brought  out  upon  the  trial,  there 
was  no  excuse  for  the  conduct  and  writings  of  Mr.  Avery,  unless  he 
was  non  compos  mentis.  Indeed,  a  part  of  the  defense  seems  to  have 
been  based  upon  this  theory,  on  account  of  an  injary  which  he  had 
received  several  years  ago  from  a  stone  falling  upon  his  head.  One 
of  the  physicians  testified  that  ''when  excited  he  seemed  more  like  a 
crazy  man  than  a  sane  one."  The  trial  court,  however,  from  the 
findings,  must  have  considered  him  of  sound  mind;  and  the  question 
is:  Did  the  conduct  and  letters  of  Mr.  Avery  establish  extreme  cru- 
elty? It  is  evident  from  the  evidence  that  when  Mrs.  Avery  left  to 
visit  her  relatives  in  Pennsylvania,  Mr.  Avery  made  up  his  mind  not 
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to  live  with  her  any  longer;  Prior  to  her  departure  he  was  very 
crops  to  her,  hardly  ever  speaking  pleasantly  to  her,  and  continuously 
saying  and  doing  things  that  hurt  her  feelings.  He  was  wont  to  say 
to  her  that  "she  had  a  hellish  or  devilish  tongue."  On  several  occa- 
sions he  said  to  her,  in  the  presence  of  others,  "that  Bessie" — their 
only  child — "did  not  appear  like  his  children,  and  that  he  did  not  he- 
lieve  she  wa$  his  child."  After  she  went  to  Pennsylvania,  he  wrote  her 
a  series  of  letters  filled  with  epithets,  fault-finding,  and  vilification. 
These  letters  were  not  merely  unkind,  but  were  of  a  character  to  ren- 
der the  life  of  his  wife  as  miserable  and  wretched  as  his  words  or 
writings  could  possibly  do.  Before  the  commencement  of  this  ac- 
tion, and  a  few  days  prior  to  February  14,  1884,  he  sent  his  wife, 
through  the  mail  at  Sabetha,  a  valentine  representing  an  ugly  and 
somewhat  elderly  female  nursing  an  infant  from  a  bottle,  and  upon 
the  margin  of  the  valentine  he  had  one  of  the  employes  in  the  post- 
office  write,  before  it  was  mailed,  "I  like  children  of  mine  own."  He 
had  the  employe  also  write  the  address  on  the  envelope.  Upon  the 
return  of  his  wife  to  Kansas,  he  said  to  Mr.  Eogers,  living  at  Sabetha, 
that  "he  would  as  soon  meet  the  devil  as  to  meet  his  wife;  that  she 
was  fair  to  the  eye,  but  rotten  at  heart."  He  also  accused  her,  upon 
her  return,  without  any  reason  therefor,  of  having  committed  abor- 
tions upon  herself. 

It  was  said  in  Carpenter  v.  Carpenter,  30  Kan.  712;  S.  C.  2  Pac. 
Rep.  122: 

"It  was  formerly  thought  that  to  constitute  extreme  cruelty,  such  as  would 
authorize  the  granting  of  a  divorce,  physical  violence  is  necessary;  but  the 
modern  and  better  considered  cases  have  repudiated  this  doctrine  as  taking 
too  low  and  sensual  a  view  of  the  marriage  relation,  and  it  is  now  very  gen- 
erally held  that  any  unjustifiable  conduct,  on  the  part  of  either  the  husband 
or  the  wife,  which  so  grievously  wounds  the  mental  feelings  of  the  other,  or 
so  utterly  destroys  the  peace  of  mind  of  the  other,  as  to  seriously  impair  the 
bodily  health  or  endanger  the  life  of  the  other,  or  such  as  in  any  other  man- 
ner endangers  the  life  of  the  oUier,  or  such  as  utterly  destroys  the  legitimate 
ends  and  objects  of  matrimony,  constitutes  *  extreme  cruelty,'  under  the  stat- 
utes, although  no  physical  or  peraonal  violence  may  be  inflicted  or  even 
threatened." 

Within  the  law,  as  therein  declared,  Avery  was  guilty  of  extreme 
cruelty. 

It  is  further  contended  that  the  court  abused  its  discretion  when 
it  gave  to  the  wife  one-half  of  the  farm.  Section  646  of  the  Code 
provides : 

"When  a  divorce  shall  be  granted  by  reason  of  the  fault  or  aggression  of 
the  husband,  the  wife  shall  be  restored  to  all  her  lands,  tenements,  and  here- 
ditaments, not  previously  disposed  of,  and  restored  to  her  maiden  name,  if 
she  so  desires,  and  shall  be  allowed  such  alimony  out  of  her  husband's  real 
and  personal  property  as  the  court  shall  think  reasonable;  having  due  regard 
to  the  property  which  came  to  him  by  marriage,  and  the  value  of  his  real  and 
personal  estate  at  the  time  of  said  divorce,  which  alimony  may  be  allowed  to 
her  in  real  or  personal  property  or  both." 
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In  view  of  all  the  ciroamstanees  of  the  case,  although  the  alimony 
aUowed  was  liberal,  we  are  not  prepared  to  say  it  was  unreasonable 
or  exorbitant ;  therefore,  we  cannot  say  that  the  trial  court  abused 
its  discretion  in  this  regard.  Finally,  it  is  urged  that  as  Bessie,  the 
child  of  the  parties,  had  been  left  by  Mrs.  Avery  in  Pennsylvania 
upon  her  return  to  Kansas,  and  was,  on  the  day  of  the  trial,  in  that 
state,  she  was  not  within  the  jurisdiction  of  the  trial  court,  and,  there- 
fore, that  it  was  erroneous  to  grant  her  custody  to  her  mother. 
While  the  child  was  at  her  grandfather's,  in  Pennsylvania,  she  was, 
at  least  constructively,  under  the  control  of  Mrs.  Avery.  The  decree 
committing  the  care  and  custody  of  this  minor  child  to  her  mother 
only  determined  the  right  of  the  parties  inter  iese,  and  therefore  was 
not  erroneous  or  without  jurisdiction.  This  decree  in  no  manner 
concludes  other  courts  as  to  the  best  interests  of  the  child.  In  re 
Bort,  25  Ran.  308. 

The  orders  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


BOXTNSAVILLB  V.  HaZEV. 
filed  January  7, 1885. 

1.  Judgment— HsLBASB—AuTHORrrT  of  Attornet. 

A  release  of  a  judgment  was  entered  upon  the  appearance  docket  by  a  per- 
son who  signed  the  release  as  **  attorney  of  record,"  but  he  was  not  an  at- 
torney of  the  judgment  creditor,  and  had  no  authority  from  the  judgment 
creditor  to  enter  such  release,  and  the  judgment  had  never  been  paid  or  satis- 
fied ;  Jidd,  that  the  release  was  void — Firvt,  because  the  person  entering  the  re- 
lease had  no  autbority  therefor  from  the  judgment  creditor;  and^  Mcond,  be- 
cause an  attorney  at  law  has  no  power,  except  by  special  authority  from  his 
client,  to  release  his  client's  judgment  where  the  judgment  has  not  been  paid 
or  satisfied. 

%  Execution  8alb— Publication  op  Notice. 

Where  the  notice  of  a  sheriff's  sale  of  real  estate  is  published  m  a  weekly 
newspaper  for  more  than  SO  davs  prior  to  the  sale,  but  is  not  published  in  every 
issue  of  the  newspaper  up  to  the  day  of  sale,  hM,  that  such  omission  to  pub- 
lish the  notice  in  all  the  issues  of  the  the  newspaper  up  to  the  day  of  sale  will 
render  the  sale  voidable,  and  that  such  a  sale  may  be  vacated  or  set  aside,  upon 
proper  motion,  before  its  confirmation ;  but  such  omission  does  not  render  the 
sale  void  to  the  extent  that  it  may  be  treated  as  void  in  a  collateral  proceed- 
ing, or  upon  a  collateral  attack. 

Error  from  Shawnee  county. 

W.  P.  Douthitt,  for  plaintiff  in  error. 

J,  P.  Oreer,  for  defendant  in  error. 

Valentine..  J.  This  was  an  action  in  the  nature  of  ejectmenty 
hrougbt  by  William  B.  Hazen,  in  the  district  court  of  Shawnee  county, 
on  May  26,  1882,  against  Harvey  M.  Bounsaville,  to  recover  lots  385 
and  387,  on  Taylor  street,  in  the  city  of  Topeka,  Kansas.  The  case 
was  tried  before  the  court  and  a  jury,  and  the  jury  found  a  general 
verdict  in  favor  of  the  plaintiff  and  against  the  defendant,  and  judg- 
ment was  rendered  accordingly;  and  the  defendant,  as  plaintiff  in 
error,  now  brings  tbe  case  to  this  court  for  review.    It  is  admitted 
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that  both  parties  claim  title  to  the  property  under  Jay  Ward,  and  it 
is  incontestibly  proved  that  both  parties  hold  title  under  George  M. 
Noble,  the  grantee  of  Ward  and  wife  and  the  grantor  of  Bounsaville. 
The  principal  facts  of  the  case  appear  to  be  substantially  as  follows : 
On  January  14,  1873,  Ward  owned  tlie  property  in  controversy,  and 
on  that  day,  he  and  his  wife  conveyed  it  to  George  M.  Noble  by  a 
quitclaim  deed,  duly  executed  and  acknowledged  before  John  A.  Gray, 
notary  public.  This  deed  was  recorded  January  16,  1873.  The  de- 
fendant attempted  to  show  that  this  deed  was  a  forgery,  but  utterly 
failed  in  the  attempt.  On  February  1,  1875,  Janet  Butler  recovered 
a  judgment  in  the  district  court  of  Shawnee  county  against  Samuel 
F.  Craig  and  wife  and  George  M.  Noble.  All  the  property  of  Craig 
and  wife  subject  to  judicial  process  was  sold  on  such  judgment,  but 
not  for  enough  to  satisfy  the  judgment,  and  there  still  remained  due 
on  the  judgment  a  sum  of  money  ranging  somewhere  from  $300  to 
$400.  On  October  22,  1878,  Noble  procured  F.  G.  Hentig  to  enter 
a  release  of  the  judgment,  as  against  Noble,  on  the  appearance  docket 
of  the  district  court  of  Shawnee  county,  which  release  reads  as  fol- 
lows: "October  22,  1878.  This  judgment,  rendered  against  George 
M.  Noble  as  indorser,  is  hereby  released  as  to  him,  this  twenty-second 
day  of  October,  1878.     F.  G.  Hbntig,  Attorney  of  Eecord." 

On  October  25,  1878,  Noble,  with  his  wife,  conveyed  the  property 
in  controversy,  by  warranty  deed,  to  Harvey  M.  Bounsaville,  the  de- 
fendant in  this  action,  and  the  deed  was  recorded  on  December  80, 
1878.  About  January  21,  1880,  Noble  commenced  an  action  in  the 
district  court  of  Shawnee  county,  against  Mrs.  Butler  and  others,  to 
enjoin  the  collection,  as  against  him,  of  the  remaining  portion  of  said 
judgment,  upon  the  ground  that  the  judgment  had  been  obtained 
against  him  through  fraud  and  mistake,  and  had  been  subsequently 
released.  This  case  was  finally  decided  against  Noble  and  in  favor 
of  Mrs.  Butler  at  the  January  term  of  the  supreme  court  in  1881. 
Noble  V.  Butler,  25  Kan.  645.  On  November  15,  1881,  Mrs.  Butler 
assigned  and  transferred  the  judgment  to  William  B.  Hazen.  Ex- 
ecutions had  been  issued  on  this  judgment  from  time  to  time,  so  that 
the  judgment  never  became  dormant.  On  March  25,  1882,  a  final 
execution  was  issued  on  the  judgment  and  was  immediately  levied 
upon  the  aforesaid  lots,  and  on  April  29,  1882,  the  lots  were  sold 
under  such  execution  to  William  B.  Hazen  for  $1,334.  On  May  22, 
1882,  the  sale  was  confirmed,  and  on  the  next  day  the  sheriff  executed 
a  deed  for  the  property  to  William  B.  Hazen,  and  on  May  26,  1882, 
Hazen  commenced  this  action  against  Bounsaville  for  the  recovery 
of  the  property.  After  paying  the  foregoing  judgment,  with  all  the 
interest  and  costs  thereon,  out  of  the  proceeds  of  said  sale,  a  balance 
of  $369.40  still  remained  in  the  hands  of  the  sheriff,  and  a  dispute 
arose  as  to  who  was  entitled  to  this  surplus  fund.  Noble  or  Bounsa- 
ville. It  was  finally  decided,  however,  in  the  supreme  court,  that 
Bounsaville,  as  the  grantee  of  Noble,  was  entitled  to  the  fund.     BuU 


Digitized  by 


Google 


424  THB  PACIFIC  BEPOBTEB.  [Kan. 

ler  V.  Craig,  29  Kan.  205.  The  plaintifif  in  error  (defendant  below) 
claims  that  the  court  below  erred — First,  "in  declaring  as  a  matter 
of  law  that  the  release  executed  by  Hentigwas  void;**  second,  in  hold- 
ing that  the  notice  of  the  sheriff's  sale  was  valid;  the  notice  having 
been  published  in  a  weekly  newspaper  for  more  than  30  days,  but  not 
in  every  issue  of  the  newspaper  up  to  the  day  of  sale.  McCurdy  v. 
Baker,  11  Kan.  Ill ;  Whitaker  v.  Beach,  12  Kan.  492.  We  shall  con- 
sider these  alleged  errors  in  their  order : 

1.  The  plaintiff  in  error  (defendant  below)  claims  that  the  court 
below  erred  in  declaring,  as  a  matter  of  law,  that  the  said  release 
was  void  for  various  reasons,  among  which  are  that,  presumptively, 
the  lease  is  valid ;  presumptively,  Hentig  had  authority  as  an  attor- 
ney at  law  to  enter  the  release.  The  evidence  of  Noble,  and  even  of 
Hentig,  tended  to  prove  that  Hentig  had  authority  to  enter  such  re- 
lease. The  record  of  the  case  in  which  the  judgment  was  rendered, 
tended  to  show  that  Hentig  had  such  authority.  Rounsaville  was  an 
innocent  and  bona  fide  purchaser  of  the  property;  and  as  Mrs.  Butler 
and  Hazen  permitted  him  to  occupy  the  property,  and  to  make  im- 
provements thereon,  from  October  25,  1878,  the  time  when  Noble 
and  wife  conveyed  the  property  to  Rounsaville,  up  to  May  26,  1882, 
the  time  when  Hazen  commenced  this  action  against  Rounsaville, 
Hazen  is  estopped  from  claiming  that  the  said  release  is  void.  We 
are  inclined  to  think,  however,  that  the  decision  of  the  court  below, 
with  reference  to  the  validity,  or  rather  invalidity,  of  the  release,  is 
correct.  The  release,  as  entered  upon  the  appearance  docket,  had  no 
more  force  than  though  it  had  been  entered  upon  a  separate  piece  of 
paper  and  handed  to  Noble  or  Rounsaville;  for  there  is  no  statute 
authorizing  a  release,  or  even  a  satisfaction  of  payment,  of  a  judg- 
ment to  be  entered  upon  the  appearance  docket.  And  the  release  in 
the  present  case  does  not  purport  to  show  a  satisfaction  or  payment 
of  the  judgment,  or  any  payment  on  the  part  of  Noble,  and,  in  fact, 
Noble  never  had  paid  anything ;  but  the  release  merely  purports  to 
show  a  naked  voluntary  release,  and  it  does  not  even  show  that  Hen- 
tig was  the  attorney  or  agent  of  Mrs.  Butler,  and  he  was  not,  in  fact, 
her  attorney  or  agent  at  the  time  of  entering  the  release.  The  evi- 
dence is  conclusive  upon  that  point.  At  one  time  it  seems  he  was 
her  attorney,  but  that  relation  had  ceased  to  exist  long  before  this 
release  was  entered.  It  does  not  appear  that  he  was  Mrs.  Butler's 
attorney  of  record  when  the  judgment  was  rendered  in  her  favor,  and 
against  Craig  and  wife  and  Noble;  and  it  does  not  appear  that  at 
that  time  he  was  even  an  attorney  of  record  at  all.  John  A.  Gray 
was  her  attorney  of  record  at  that  time.  It  hardly  appears  that 
Hentig  was  ever  Mrs.  Butler's  attorney  of  record ;  but  even  if  it  d(?e8, 
he  was  not  her  attorney  in  any  respect  when  the  release  was  en- 
tered. Besides,  an  attorney  at  law  has  no  power,  except  by  special 
authority  from  his  cnent,  to  release  his  client's  judgment,  where  the 
judgment  has  not  been  paid  or  satisfied.     Marboiirg  v.  Smith,  11  Kan. 
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554,  561,  562;  Herriman  v.  Shomon,  24  Kan*  387,  388,  and  cases 
there  cited;  Jones  v.  Inness,  32  Kan.  177;  S.  C.  4  Pao.  Rep.  95; 
Beers  v.  Ilendrickson,  45  N.  Y.  665;  Lewis  v.  Woodruff,  15  How.  Pr. 
(N.  Y.)  539;  Wilson  v.  Wadleigh,  36  Me.  496;  Farnww  Y.Bellamy, 
4  McLean,  87;  Kellogg  v.  GiZ^<rr<,  10  Johns.  (N.  Y.)  220;  Simonton 
V.  Z^arrcW,  21  Wend.  (N.  Y.)  362;  Bowne  v.  //i/cZc,  6  Barb.  (N.  Y.) 
392.  And  there  is  no  pretense  in  this  case  that  the  judgment  had 
been  paid  or  satisfied  when  this  release  was  entered;  and  there  is 
not  the  slightest  evidence  in  all  the  record  tending  to  show  that  Mrs. 
Butler  ever  gave  any  person  authority  to  release  the  judgment  as  to 
Noble,  or  as  to  any  one  else;  but  all  the  evidence,  so  far  as  it  goes, 
and  so  far  as  it  is  applicable,  tends  to  show  directly  the  reverse. 

It  is  true  that  Noble  testified  that  it  was  the  understanding  be- 
tween the  parties,  before  the  iudgment  was  rendered,  that  no  judg- 
ment should  be  rendered  against  him ;  but  he  does  not  even  intimate 
that  Mrs.  Butler,  at  any  time  afterwards,  ever  consented  to  a  release 
of  the  judgment.  Noble,  in  fact,  testified  that  he  had  no  knowledge 
that  any  judgment  was  ever  rendered  against  him  until  the  very  day, 
or  the  day  before,  he  procured  Hentig  to  enter  said  release  on  the 
appearance  docket.  It  is  also  true  that  Noble  testified  that  he  had 
been  Mrs.  Butler's  agent  "all  the  way  down"  from  the  time  when  the 
money  was  first  loaned,  which  created  the  claim  upon  which  said 
judgment  was  rendered,  until  after  the  release  was  entered ;  but  he 
did  not  state  the  full  nature  or  character  of  his  agency,  or  that  it  in- 
cluded the  power  to  release  judgments  rendered  in  favor  of  Mrs.  But- 
ler and  against  himself,  or  against  any  one  else,  and  it  certainly 
cannot  be  presumed  from  the  nature  of  the  transactions  between  them 
that  any  such  power  or  agency  did  in  fact  exist.  It  is  also  in  evi- 
dence that  Bounsaville  had  full  knowledge  of  said  judgment  before 
the  release  was  entered,  and  before  he  purchased  the  property  from 
Noble,  and  that,  while  he  and  Noble  were  negotiating  with  reference 
to  the  purchase  and  sale  of  the  property,  they  procured  an  abstract 
of  the  title  to  the  property  which  showed  that  the  judgment  was  in 
fact  a  lien  upon  the  property;  and  the  evidence  is  undisputed  that 
Hentig  himself,  during  that  very  time,  told  Eounsaville  that  the  judg- 
ment was  a  lien  upon  the  property,  and  that,  while  he  was  willing  to 
release  the  judgment,  as  Noble  desired  him  to  do,  yet  that  he  did  not 
consider  that  anything'  that  he  (Hentig)  might  do  with  reference  to 
the  matter  would  be  worth  anything.  This  conversation  between 
Hentig  and  Eounsaville  occurred  while  the  negotiations  were  pending 
between  Noble  and  Eounsaville  with  reference  to  the  purchase  and 
sale  of  the  property,  and  on  the  same  day,  or  the  day  before,  Hentig, 
in  fact,  entered  the  release;  but  it  does  not  appear  that  it  occurred 
in  the  presence  of  Noble.  Mrs.  Butler  resided  in  Topeka  at  that 
time,  but  it  does  not  appear  that  Eounsaville  or  Noble,  or  any  one 
for  them,  consulted  her  with  reference  to  the  matter.  Eounsaville 
purchased  the  property  with  a  full  knowledge  of  all  the  facts,  and  he 
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cannot  in  any  sense  be  considered  as  an  innocent  purchaser,  and 
neither  is  Hazen  estopped  by  any  of  the  facts  disclosed  from  main- 
taining this  action.  The  evidence  further  shows  that  Hazen  and 
Bounsaville,  at  different  times,  had  the  question  of  a  compromise 
-with  reference  to  their  conflicting  claims  to  the  property  under  con- 
sideration,  but  that  they  could  never  agree  upon  the  terms  of  the  com- 
promise, as  before  stated.  We  think  the  decision  of  the  court  below 
upon  this  question  is  correct. 

2.  The  plaintiff  in  error  (defendant  below)  also  claims  that  the 
court  below  erred  in  holding  that  the  notice  of  the  sheriff *8  sale  was 
valid.  It  appears  from  the  evidence  that  this  notice  was  published 
in  a  weekly  newspaper  on  March  30th,  April  20th,  and  April  27th,  of 
the  year  1882,  for  the  sale  which  was  to  take  place,  and  did  take  place, 
on  April  29th  of  that  year,  and  that  the  notice  was  not  published  in 
such  newspaper  on  April  6th  or  April  13th,  but  for  some  unexplained 
reason  was  omittad  from  the  issues  of  the  paper  on  those  days  and 
of  those  dates.  Does  this  omission  render  the  notice  void?  We 
think  it  renders  the  notice  voidable,  and  for  that  reason  the  sale 
might  have  been  vacated  or  set  aside,  upon  proper  motion,  before 
its  confirmation,  {McCurdy  v.  Baker,  11  Kan.  Ill ;  Whitaker  v.  Beach, 
12  Ran.  492;)  but  we  do  not  think  that  the  omission  renders  the  sale 
void,  or  that  it  may  be  treated  as  void,  in  any  collateral  proceeding, 
or  upon  any  collateral  attack  like  the  present.  Freem.  Ex'ns,  §§ 
286,  339;  Freem.  Jud.  Sales,  §  28;  Herm.  Ex'ns,  §§  251,  292,301; 
Paine  v.  Spratley,  5  Kan.  525;  Moore  v.  Pye,  10  Kan.  252;  Pritchard 
V.  Madren,  31  Kan.  38,  50,  et  seq.;  S.  C.  2  Pao.  Rep.  691,  and  cases 
there  cited;  Cross  v.  Knox,  32  Kan. ;  S.  C.  ante,  32. 

Perceiving  no  error  in  the  rulings  or  judgment  of  the  court  below, 
the  judgment  will  be  aflSrmed. 

(All  the  justices  concurring.) 


(83  Kan.  49)  Tatro  V.  Frbnch  and  othcrs. 

Filed  January  7,  1885. 

1.  PcjBLTC  Lavds— Pre-emption  bt  Minor. 

A  person  under  21  years  of  age  cannot  obtain  a  pre-emption  right  under  the 
laws  of  the  United  States. 

2.  BAMiv— DaCLAKATOKT  dTATEMKNT— .PRE-BMPTIOZr  AFTER  MaJOBITT. 

The  filing  of  a  declaratory  statement  for  a  pre-emption  right  by  a  per  on  un- 
tier  21  yetLTR  of  age  will  not  prevent  such  person  from  obtaining  a  pre-emption 
right  upon  the  same  land,  or  other  land,  after  he  has  become  21  years  of  age. 

3.  BaMK— FlNDINQS  OF  LaITD- OFFICERS  IK  A  CONTEST. 

Findings  of  fact  made  hy  the  land-officers  in  a  contested  pre-emption  case 
will  bu  considered  as  final  and  conclusive  when  relief  is  sought  in  the  courts. 

4.  Same— Mij«TAKE  as  to  Law. 

But  when  the  land  officers  misconceive  or  misconstrue  the  law  arising  upon 
the  facts  afl  found  hy  themselves  in  such  a  case,  their  decisions  with  respect  to 
tlie  law  will  not  be  considered  as  final  or  conclusivey  and  the  courts  may  after* 
-wards  grant  the  proper  relief. 

Error  from  Cloud  county. 
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L.  J.  Crahs,  for  plaintiff  in  error. 

Theo.  Laing  and  F.  W.  Sturges,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  equity  brought  by  Francis 
Tatro  against  Daniel  E.  French  and  others,  asking  for  a  judgment 
declaring  that  the  defendant  French  held  the  legal  title  to  a  certain 
piece  of  land  in  trust  for  the  plaintiff,  Tatro,  and  that  such  title 
should  be  conveyed  to  the  plaintiff.  The  case  was  tried  before  the 
court  without  a  jury,  and,  after  the  plaintiff  had  introduced  all  his 
evidence  and  rested,  the  defendants  demurred  to  the  evidence,  upon 
the  ground  that  it  did  not  prove  any  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defeiyiants;  and  the  court  sustained  the  de- 
murrer, whereupon  the  plaintiff  moved  the  court  for  a  new  trial, 
which  motion  was  overruled,  and  then  the  court  rendered  judgment 
in  favor  of  the  defendants  and  against  the  plaintiff  for  costs.  The 
plaintiff,  as  plaintiff  in  error,  now  brings  the  case  to  this  court,  and 
alleges  that  the  court  below  committed  ''error  in  sustaining  the  de- 
murrer to  the  evidence,  and  error  in  receiving  evidence. ''  The  only 
substantial  question,  however,  in  the  case  is  whether  the  court  below 
committed  error  in  sustaining  the  demurrer  to  the  evidence.  Both 
Tatro  and  French  claim  the  land  by  virtue  of  a  settlement  upon  the 
same  under  the  pre-emption  laws  of  the  United  States.  Each  con- 
tested the  other's  right  to  pre-empt  before  the  United  States  local 
land-officers  at  Concordia,  Kansas,  before  the  commissioner  of  the 
general  land-office  at  Washington,  D.  C,  and  before  the  secretary  of 
the  interior,  until  finally  the  patent  for  the  land  was  issued  by  the 
government  to  French,  when  Tatro  commenced  this  action  against 
French  and  others  to  procure  the  title  as  aforesaid. 

The  principal  facts  of  the  case  appear  to  be  substantially  as  fol* 
lows :  On  December  16,  1874,  the  land  in  controversy  was  govern- 
ment land,  subject  to  entry  under  the  pre-emption  and  homestead 
laws  of  the  United  States;  and,  for  reasons  not  necessary  now  to 
state,  it  was  not  subject  to  entry  imder  such  laws  for  some  time  im- 
mediately prior  to  that  date.  On  that  day,  both  Tatro  and  French 
made  their  settlement  upon  the  land  in  controversy  under  the  afore- 
said pre-emption  laws.  As  to  which  made  his  settlement  first,  we 
think  it  is  wholly  immaterial  under  the  other  facts  of  the  case.  Prob- 
ably both  made  their  settlements  at  about  the  same  time;  but  if 
either  had  priority  it  was  probably  French.  Tatro  filed  his  declar- 
atory statement  for  pre-emption  on  December  17,  1874,  and  French 
filed  his  on  December  18,  1874.  All  this  was  done  in  accordance^ 
with  the  laws  of  the  United  States,  and  with  the  rules  and  regulations 
of  the  land  department.  Prior  to  December  16,  1874,  both  Tatro 
and  French  had  filed  declaratory  statements  for  pre-emption  rights 
upon  other  and  separate  tracts  of  land ;  but  neither  was  21  years  of 
age  at  the  time  of  such  first  filing,  and  Tatro  was  not  21  years  of  age 
when  he  made  his  second  filing.  French,  however,  was  21  years  of 
age  at  that  time.     On  Juno  8^  1875,  Tatro  made  a  homestead  entrjr 
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upon  the  land  in  controversy.  On  March  6,  1876,  a  fall  hearing 
upon  the  contest  between  the  parties  for  the  land  in  controversy  was 
had  before  the  register  and  receiver  of  the  land-office  at  Concordia, 
and  sach  land-officers  found  all  the  foregoing  facts,  and  found  explic- 
itly that  neither  of  the  parties  was  21  years  of  age  when  he  made 
his  first  declaratory  statement,  and  that  Tatro  was  not  yet  21  years 
of  age  when  he  made  his  second  declaratory  statement,  on  December 
16,  1874,  but  that  French  was  21  years  of  age  at  that  time;  and 
therefore  the  land-officers  at  Concordia  found  in  favor  of  French's 
right  to  pre-empt  the  land  in  controversy,  and  found  against  Tatro's 
right  either  to  pre-empt  the  land  or  to  pre-empt  any  part  thereof,  or  to 
obtain  the  same  under  the  United  States  homestead  laws.  Tatro  ap- 
pealed to  the  commissioner  of  the  general  land-office  at  Washington, 
who  found  the  facts  and  the  law  to  be  the  same  as  they  had  previ- 
ously been  found  by  the  land-officers  at  Concordia.  Tatro  then  ap- 
pealed to  the  secretary  of  the  interior,  who  found  the  facts  to  be  the 
same  as  they  had  previously  been  found  by  the  land-officers  at  Con- 
cordia and  the  commissioner  of  the  general  land-office,  but  found  the 
law  to  be  different.  He  found  that  as  French  had,  prior  to  Decem- 
ber 16,  1874,  filed  a  declaratory  statement  for  pre-emption  upon  an- 
other piece  of  land,  that  his  subsequent  filing  upon  the  land  in  con- 
troversy was  illegal,  although  he  was  not  21  years  of  age  at  the  time 
when  he  made  his  first  filing,  and  was  21  years  of  age  when  he  made 
his  second  filing;  and  therefore  the  secretary  of  the  interior  decided 
in  favor  of  Tatro's  homestead  entry  of  June  8, 1875,  Tatro  having  ar- 
rived at  the  age  of  21  years  at  that  time. 

This  decision  was  made  on  December  18,  1876,  by  the  Honorable 
Zachariah  Chandler,  who  was  then  the  secretary  of  the  interior.  Im- 
mediately thereafter,  French  made  an  application  for  a  rehearing 
and  reconsideration  of  his  case ;  but  before  any  rehearing  or  recon- 
sideration could  be  had,  Hon.  Zachariah  Chandler's  term  of  office  ex- 
pired, and  Hon.  Carl  Schurz  became  his  successor,  and  on  Septem- 
ber 21,  1877,  Hon.  Carl  Schurz  reconsidered  the  case  upon  the  same 
evidence  and  the  same  facts,  and  decided  the  case  in  favor  of  French 
and  against  Tatro,  thereby  reversing  the  previous  decision  of  his  pred- 
ecessor, and  affirming  the  decisions  of  the  commissioner  of  the  gen- 
eral land-office  and  of  the  land-officers  at  Concordia.  Undoubtedly, 
the  decision  of  the  Hon.  Carl  Schurz  was  right,  and  that  of  the  Hon. 
Zachariah  Chandler  was  erroneous;  for  there  is  no  statute  providing, 
either  in  terms  or  by  implication,  that  the  filing  of  a  declaratory 
statement  for  a  pre-emption  right,  by  a  person  who  may  at  the  time 
be  a  minor,  shall  prevent  such  person,  after  he  has  arrived  at  the 
full  age  of  21  years,  from  obtaining  a  pre-emption  right  to  either 
the  same  or  another  piece  of  land.  After  this  final  decision  on  Sep- 
tember 21,  1877,  by  the  secretary  of  the  interior,  French  perfected 
his  pre-emption  right,  purchased  the  and  in  controversy  by  reason 
thereof,  and  obtained  a  patent  for  the  land  as  aforesaid. 
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We  think  French  is  entitled  to  the  land.  It  can  make  no  differ- 
ence that  the  final  decision  of  the  secretary  of  the  interior  overruled 
the  former  decision  of  his  predecessor,  for  the  final  decision  was 
merely  upon  a  question  of  law,  and  was  right,  while  the  prior  decis- 
ion was  also  upon  a  question  of  law  and  was  erroneous.  Even  if  the 
final  decision  had  not  been  made,  and  the  land  had  been  patented 
to  Tatro,  still  the  courts,  upon  the  facts  as  found  by  the  land-officers, 
would  award  the  property  to  French  upon  such  terms  as  might  be 
equitable;  and  we  might  here  say  that  the  finding  of  facts,  as  made 
by  the  land-officers  in  a  contested  pre-emption  case,  are  considered 
final  and  conclusive  when  relief  is  sought  in  the  courts.  Johnson  v. 
Towsley,  80  U.  S.  (13  Wall.)  73;  Skepley  v.  Cowan,  91  U.  S.  331; 
Moore  v.  Bobbins,  96  U.  S.  630;  MarquezY.  Frisbie,  101  U.  8.  473, 
476.  But  whenever  the  land-officers  misconceive  or  misconstrue 
the  law  arising  upon  the  facts  as  found  by  themselves  in  such  case, 
their  decisions  are  not  final  or  conclusive,  and  the  courts  may  after- 
wards grant  the  proper  relief.     See  the  last  two  cases  cited. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring  ) 


(33  Kan.  38) 

6A^'P0BD  r.  Babtholomew. 

iiled  Janu  ry  ^,18.6. 

Vendor  and  Vendee — Sfbcifig  Pbrfo km ance— Tender. 

In  an  action  to  enforce  the  specific  performance  of  a  written  contract  whereby 
the  defendant  agreed  to  convey  to  the  plaintiff,  by  warranty  deed,  certain  real 
estate  for  the  consideration  therein  named,  to  be  pnid  in  money  by  the  plain- 
tiff, in  30  days  Irom  the  date  thereof,  to  tlie  defendant  or  his  order,  the  tender 
of  the  money  due  upon  the  contract  by  the  plaintiff  to  the  defendant  is  a  con- 
dition precedent  to  entitle  him  to  demand  the  conveyance,  and  he  is  not  enti- 
tled to  maintain  an  action  to  specifically  enforce  the  contract  unless  he  tenders 
the  amount  due  thereon. 

Error  from  Wahaunsee  county. 

Action  by  Ephraim  H.  Sanford  against  Sarah  E.  Bartholomew  to 
enforce  the  specific  performance  of  a  written  contract  executed  by 
Sarah  E.  Bartholomew,  December  8,  1S79,  to  convey  to  E.  H.  San- 
ford the  N.  E.  ^  of  section  6,  township  14,  range  12,  in  Wabaunsee 
county,  Kansas,  by  warranty  deed.  The  amended  petition  was  filed 
October  24,  1881.  The  answer  alleged,  among  other  things,  that  the 
plaintiff  had  not  performed,  or  offered  to  perform,  any  part  of  the 
written  contract;  that  the  defendant,  for  value,  after  default,  and  be* 
fore  March  18,  1881,  conveyed  the  lands  described  in  the  petition  to 
Henry  M.  Weeks  and  Joe  P.  Weeks,  and  placed  them  in  possession 
of  the  same.  The  answer  further  alleged  that  the  defendant  never 
executed  the  written  contract  set  up  in  the  petition.  The  reply  of 
plaintiff  alleged  that  the  said  Henry  M.  and  Joe  P.  Weeks  purchased 
the  land  with  notice  of  the  prior  purchase  of  plaintiff,  and  had,  at 
the  time  of  their  alleged  purchase,  full  and  complete  notice  of  the 
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legal  and  equitable  interest  of  plaintiff  in  and  to  the  said  premises. 
Trial  had  at  the  march  term  of  the  court  for  1882,  before  William 
Thompson,  Esq.,  judge  pro  tern.  The  court  found  specially  as  fol- 
lows: 

''(1)  From  all  the  evidence  in  the  case  tliere  was,  as  alleged  in  the  plain- 
tiff's petition,  a  written  contract  on  the  part  of  the  defendant,  of  wliicb  a 
copy  is  set  forth  in  the  petition  of  plaintiif ,  and  the  terms  of  said  contract 
were  accepted  by  the  plaintiff  on  or  about  December  8,  1879;  (2)  that  the 
plaintiff  was  in  possession  of  the  lands  mentioned  in  said  contract  in  Decem- 
ber, 1879,  and  prior  and  subsequent  thereto,  up  to  the  latter  part  of  the  year 
1881 ;  (3)  that  the  plaintiff  went  into  possession  of  said  lands  by  virtue  of 
previous  contracts  of  sale,  which  were  annulled  by  the  contracts  in  suit,  and 
said  possession  was  continued  under  the  latter  contract;  (4)  that  lasting  and 
valuable  improvements  were  placed  upon  said  land  by  said  plaintiff  during 
the  time  he  was  in  possession  thereof,  of  the  value  of  at  least  llfty  dollars: 
(5)  that  on  the  eighteenth  day  of  March,  1881,  the  amount  of  money  under 
said  contract  to  be  paid  by  plaintiff  to  defendant,  if  said  contract  was  then 
in  force,  was  $393.10;  (6^  that  prior  to  the  eighteenth  day  of  March,  1881, 
the  plaintiff  in  nowise  offered  to  perform  the  conditions  of  said  contract  on 
his  part,  and  there  are  no  good  or  any  reasons  shown  why  he  did  not  do  so; 
(7)  that  on  the  eighteenth  day  of  March,  1881,  plaintiff  tendered  defendant 
$Si81.50  as  the  amount  due  on  said  contract,  which  tender  was  refused  by 
defendant;  (8)  that  the  plaintiff  has  never  ai  any  time  tendered  or  offered  de- 
fendant any  greater  sum  upon  said  contract;  (9)  that  in  September,  1880,  the 
defendant  conveyed  to  Weeks  &  Weeks  the  land  in  controversy. " 

— And  also  that  there  was  not  a  sufficient  tender  made ;  that  there 
was  due  at  the  time  of  tender  $393.10,  and  the  plaintiff  only  tend- 
ered $381.50,  and  that  sum  in  a  check.  Thereon  the  court  made  the 
following  conclusions  of  law : 

"(1)  That  the  tender  above  mentioned  was  not  made  within  a  reasonable 
time  after  the  maturity  of  the  contract ;  (2)  that  the  said  tender  was  not  suf- 
ficient in  amount;  (3)  that  the  defendant  ought  not  to  be  comj>elled  to  spe- 
cifically perform  said  contract;  (^)  that  the  defendant  ought  to  recover  in  tliis 
action  her  costs. " 

The  plaintiff  thereupon  filed  his  motion  for  a  new  trial,  which  mo- 
tion was  overruled,  and  judgment  entered  for  the  defendant.  The 
plaintiff  excepted,  and  brings  the  case  here. 

E.  H.  Sanford,  for  plaintiff  in  error. 

Case  dc  Curtis,  for  defendant  in  error. 

HoBTON,  C.  J.  It  is  alleged  that  the  court  eried  in  finding  the 
amount  due  from  plaintiff  to  defendant  on  March  18,  1881,  to  be 
$393.10.  An  examination  of  the  record  satisfies  us,  however,  that 
we  mnst  accept  the  special  findings  of  the  trial  court  as  conclusive. 
On  page  31  of  the  record  appears,  "that  none  of  the  evidence  is  in 
full."  On  page  32  of  the  record  is  the  following:  "This  was  not  all 
the  evidence  as  to  taxes.  The  evidence  showed  that  the  amount  due 
from  Sanford  to  defendant,  at  the  time  of  the  commencement  of  the 
suit  and  tender,  was  what  the  court  found,  to- wit,  $398.10."  On  page 
33  is  the  following:  "This  transcript  does  not  contain,  and  does  not 
purport  to  give,  all  the  evidence  in  the  case."     There  was  a  good 
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deal  more  evidence  given  in  the  case  by  both  sides  than  is  set  forth 
in  the  transcript  to  sustain  the  special  findings  of  the  court.  The 
judge,  in  certifying  to  the  case  made,  used  the  following  language : 
**!  hereby  certify  that  said  case  made  does  not  contain  all  the  eyi« 
dence  in  the  case,  on  many  points  at  issue  between  said  parties,  that 
was  presented  to  me  on  the  hearing."  The  question,  therefore,  arises 
whether  the  plaintiff  was  entitled,  at  the  commencement  of  his  action, 
to  a  deed  of  conveyance  from  the  defendant,  when  he  only  tendered 
$381.50,  while,  in  fact,  there  was  due  $393.10.  We  think  not.  Be- 
fore the  plaintiff  could  maintain  his  action  to  compel  a  deed  he  must 
have  tendered  the  amount  due  on  the  contract.  lies  v.  EUedge,  18 
Ean.  296. 

This  conclusion  disposes  of  the  case,  and  therefore  the  judgment 
of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


(3S  Kan.  6S)  «  « 

Thimes  r.  Stumpff. 

Filed  January  7, 1885. 

HoMBSTBAD— Contract  to  Convey— Wife  not  a  Party— Notb—Recovekt  of 

CONBIDBRATION   PaID. 

The  plaintiff  made  a  contract,  agreeing  to  convey  tlie  tract  of  land  occupied 
"by  himself  and  fumily  as  a  homestead.  As  a  part  of  the  purchase  price  the  de- 
fendant executed  and  delivered  to  plain ti£F  a  promissoiy  note  for  $200,  and 
made  a  cash  payment  of  |40.  The  signature  or  consent  of  plaintiff's  wife  to 
the  contract  and  sale  was  never  obtained,  no  deed  of  conveyance  was  ever 
made  to  defendant  by  plaintiff  and  his  wife,  nor  was  the  defendant  ever  given 
possession  of  the  homestead.  Plaintiff  brought  suit  to  recover  upon  the  promis- 
sory note  given  as  a  part  of  the  purchase  price,  and  the  defendant  in  his  an- 
swer asks  to  recover  back  the  |40  which  he  paid.  Held,  that  the  contract  to 
convey  the  homestead,  made  without  the  consent  of  plaintiff's  wife,  is  void, 
and  that  the  note  and  money  given  and  paid  by  the  defendant,  as  an  advance 
payment  on  the  homestead,  was  without  consideration.  And  alio  Kdd,  that 
the  defendant  having  voluntarily  paid  the  sum  of  $40  on  such  void  contract 
with  full  knowledge  of  all  the  facts  and  circumstances  relating  thereto,  can- 
not recover  it  back« 

Error  from  Coffey  county. 

Action  brought  in  the  district  court  of  Coffey  county  by  Toseph 
Thimes  to  recover  upon  a  promissory  note  for  $200,  executed  by  the 
defendant  May  23, 1882,  and  payable  to  the  order  of  the  plaintiff  on 
July  15, 1882,  with  interest  at  8  per  cent,  per  annum  after  maturity. 
The  defendant  set  up  as  a  defense  that  the  note  was  given  without 
consideration,  alleging  that  the  note  was  given  as  an  advance  pay- 
ment upon  the  following  described  real  estate  situate  in  Coffey  county, 
Kansas,  to-wit:  B.  E.  ^  of  the  8.  E.  ^  of  section  14,  and  all  of  the 
E.  ^  of  the  N.  E.  ^  of  section  23,  lying  north  of  the  Neosho  river,  all 
in  township  20,  of  range  13,  containing  80  acres,  more  or  less,  which 
was  owned  by  plaintiff,  and  which  he,  by  a  pretended  contract  in 
writing  dated  May  23, 1883,  signed  by  himself  only,  agreed  to  sell 
and  convey  to  the  defendant  by  a  good  and  sufficient  warranty  deed; 
that  the  plaintiff  was  a  married  man,  a  resident  of  Kansas  and  the 
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head  of  a  family,  and  with  his  family  occupied  the  farm  above  de- 
scribed as  a  homestead;  that  plaintiff's  wife  did  not  then  or  at  any 
other  time  sign  the  pretended  contract  or  consent  to  the  sale  of  the 
homestead  made  by  plaintiff  to  defendant;  that  no  conveyance  of  the 
land  was  ever  made  by  plaintiff  and  his  wife  to  defendant;  and  that 
the  only  consideration  for  the  promissory  note,  as  well  as  for  a  cash 
payment  of  $40,  made  at  the  time  the  note  was  given,  was  said  pre- 
tended contract,  which,  not  being  signed  by  his  wife  nor  made  with 
her  consent,  was  wholly  worthless  and  void;  and  the  defendant  avers 
that  he  is  entitled  to  recover  back  the  sum  of  $40  paid  by  him  as  afore- 
said upon  the  land,  and  prays  a  judgment  against  the  plaintiff  there- 
for. 

The  following  is  a  copy  of  the  contract  referred  to,  and  which  was 
made  a  part  of  the  defendant's  answer: 

**Hartford,  Kansas. 

"This  is  to  certify  that  I  have  this  twenty-third  day  of  May,  1882,  bar- 
gained and  sold  to  M.  L.  Stumpff  the  following  described  lands,  situated  in 
Coffey  county  and  state  of  Kansas,  to-wit:  The  south-east  fourth  of  the  south- 
east quarter  of  section  fourteen,  (14,)  and  all  of  the  east  half  of  north-east 
fourth  of  section  twenty-three,  (23,)  north  of  the  Neosho  river,  being  all  in 
township  twenty,  (20,)  of  range  thirteen,  (13,)  containing  eighty  acres,  more 
or  less,  for  the  consideration  of  twenty-six  hundred  dollars,  forty  dollars  of 
which  I  hereby  acknowledge  in  cash  and  the  receipt  of  one  note  for  two  hun- 
dred dollars,  due  July  15, 1882;  and  upon  the  full  payment  of  the  above 
twenty-six  hundred  dollars  I  further  agree  between  the  first  day  of  September 
and  the  first  day  of  October,  1882,  to  make  and  deliver  to  said  M.  L.  Stumpff, 
his  heire  or  assigns,  a  good  and  sufficient  warranty  deed  to  the  above-described 
land,  with  the  appurtenances  thereto,  except  what  fence-posts  are  made  and 
piled  upon  said  premises,  and  the  growing  corn  crop  which  is  to  be  taken  off 
of  said  premises  by  the  twenty-fifth  of  December,  1882,  reserving  also  the  use 
of  all  the  vegetables  grown  on  said  premises,  necessary  for  the  use  of  his  own 
family,  until  possession  is  given  of  said  premises  to  said  M.  L.  Stumpff. 
[Signed]  "J.  Thimes. 

"Executed  in  presence  of  W.  J.  Combs,  Justice  of  the  Peace." 

At  the  January  term,  1884,  the  clause  was  tried  to  the  court  with- 
out a  jury,  and  the  following  findings  of  fact  and  conclusions  of  law 
were  made  by  the  court : 

"(1)  On  May  23,  1882,  and  prior  thereto,  the  plaintiff  was  a  married  man, 
resident  of  the  state  of  Kansas,  the  head  of  a  family,  and  owned  and  with  his 
family  occupied  as  a  home  the  S.  E.  quarter  of  the  S.  E.  quarter  of  section 
14,  and  all  the  east  half  of  the  N.  E.  quarter  of  section  23,  north  of  the  Ne- 
osho river,  all  of  which  lands  were  in  township  20,  range  13,  in  Coffey  county, 
Kansas,  and  which  formed  one  contiguous  tract  of  land  less  than  160  acres,  and 
not  in  the  corporate  limits  of  a  town  or  city;  that  at  and  prior  to  said  twenty- 
third  day  of  May  said  plaintiff  and  his  family  had  no  other  home  or  residence, 
and  owned  no  other  lands  in  that  vicinity. 

"(2)  On  May  23,  1882,  plaintiff  madfe  and  entered  into  a  written  contract 
with  the  defendant  to  the  effect  that  the  plaintiff  would,  between  September 
1st  and  October  Ibt,  following,  convey  said  premises  to  the'defendant  upon 
payment  of  82,600.  At  the  time  of  makitig  saict  contract  defendcint  paid 
plaintiff  $40  cash^.and  gave  the  note  sued  on  for  $200, — said  $240  being  a 
p{u:t  of  the  ^2,^00.  :,.... 
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"(3)  The  defendant  failed  to  obtain  means  that  he  expected*  and  the  matter 
was  by  consent  deferred  from  time  to  time  until  October  8,  1882,  when  de- 
fendant informed  plaintiff  that  he  was  ready  to  comply  with  the  contract,  and 
would  have  the  money  at  Hartford,  Kansas,  on  the  next  day.  The  plaintiff 
accordingly  took  his  wife  and  went  to  Hartford  to  receive  the  money  and  to 
execute  the  deed.  Defendant  failed  to  get  the  necessary  money  as  he  ex- 
pected, and  nothing  was  done,  and  since  that  time  nothing  has  been  done  by 
either  towards  the  completion  of  said  contract.  The  defendant  has  failed  to 
pay  the  money  agreed  upon,  and  the  plaintiff  has  never  executed  and  deliv- 
ered said  deed,  or  offered  to  do  so,  except  as  aforesaid. 

"(4)  The  only  consideration  ever  received  by  the  defendant  for  said  840 
cash  and  for  said  note  sued  upon,  was  said  written  contract  aforesaid.  Said 
contract  was  signed  by  said  plaintiff  alone.  Neither  the  defendant  nor  plain- 
tiff's wife  signed  it,  and  it  does  not  appear  that  plaintiff's  wife  ever  consented 
thereto.  Previous  to  and  at  the  time  of  the  execution  of  the  written  con- 
tract, defendant  lived  and  boarded  in  plaintiff's  family.  Afterwards,  and  be- 
fore the  trip  to  Hartford,  matters  concerning  the  compliance  of  the  terms  of 
said  contract  were  talked  over  by  plaintiff  and  defendant  in  the  presence  and 
hearing  of  plaintiff's  wife,  but  it  does  not  appear  that  she  either  objected  or 
consented  thereto,  except  as  aforesaid.  At  the  time  the  written  contract  was 
executed,  there  was  some  talk  as  to  the  propriety  of  drawing  a  duplicate  for 
plaintiff  to  hold,  but  it  was  finally  agreed  that  it  was  unnecessary,  inasmuch 
as  the  $40  cash  and  the  ;$200  luid  been  paid  in  advance  by  the  defendant." 

"conclusion  of  law. 

"The  defendant  ought  to  recover  $40  and  costs." 

Thereupon  judgment  was  rendered  in  favor  of  the  defendant  fo*^ 
the  sum  of  $40,  together  with  his  costs.  The  plaintiff  brings  the 
case  to  this  court  for  review  upon  the  findings  of  fact,  conclusion  of 
law,  and  the  judgment  found  and  rendered  by  the  court  below. 

Silas  Pearl  and  C.  N,  Sterry,  for  plaintiff  in  error. 

Redmond  dt  Jenkins,  for  defendant  in  error. 

Johnston,  J.  The  findings  oi  fact  made  by  the  court  below  are  ac- 
cepted by  plaintiff  without  complaint.  They  show  that  the  promis- 
sory note  sued  on  in  this  action,  together  with  $40  in  money,  was 
delivered  and  paid  by  the  defendant  as  a  partial  payment  upon  an 
80-acre  farm  which  the  plaintiff  attempted  to  sell  and  convey  to  the 
defendant.  The  plaintiff  was  a  married  man,  a  resident  of  the  state, 
the  head  of  a  family,  and  with  his  wife  and  family  occupied  the  land 
as  a  homestead.  The  written  instrument  or  paper  by  which  the 
plaintiff  agreed  to  sell  the  homestead  for  the  sum  of  $2,600,  and 
wherein  he  acknowledged,  as  a  partial  payment  of  the  purchase  price 
of  the  land,  the  receipt  of  the  promissory  note  for  $200  and  the  $40 
in  money,  above  mentioned,  and  in  which  he  agreed,  upon  the  pay- 
ment of  the  balance  of  the  purchase  price,  to  make  a  good  and  suffi- 
cient warranty  deed  to  the  defendant,  was  not  executed  nor  signed  by 
his  wife,  nor  did  she  ever  consent  to  such  sale.  No  deed  executed  by 
plaintiff  and  his  wife  oif  the  land  was  ever  delivered  or  tendered  to  the 
defendant,  nor  was  he  ever  put  in  possession  thereof.  It  appears 
that  the  only  consideration  which  the  defendant  ever  received  for  the 
promissory  note  and  the  $40  payment  was  the  contract  or  paper, 
v.6p,no.6— 28 
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signed  alone  by  plaintiff,  agreeing  to  sell  the  homestead.  The  court 
below  held,  and  we  think  correctly,  that  the  contract  made  by  plain- 
tiff was  void,  and  that  the  note  and  money  given  and  paid  thereon 
by  the  defendant  was  without  consideration.  The  constitution  of  the 
state,  as  well  as  the  statute  relating  to  exemptions,  provide  that  the 
homestead  shall  not  be  alienated  without  the  joint  consent  of  the 
husband  and  wife,  when  that  relation  exists.  In  interpreting  and 
applying  the  above  provisions  it  has  been  uniformly  and  consistently 
ruled  by  this  court  that  so  long  as  the  premises  are  impressed  with 
the  homestead  character,  no  lease,  mortgage,  deed,  or  other  contract, 
intended  to  alienate  the  homestead,  or  interfere  with  its  use  and  oc- 
cupancy as  a  homestead,  made  and  executed  alone  by  the  husband, 
and  without  the  consent  of  the  wife,  is  valid  or  effectual  for  any  pur- 
pose whatsoever. 

In  an  early  case,  Mr.  Justice  Valentine,  in  construing  our  home- 
stead laws,  stated — 

"That  no  incumbrance  or  lien  or  interest  can  ever  attach  to  or  affect  the 
homestead  except  the  ones  specially  mentioned  in  the  constitution.  •  ♦  • 
Xo  alienation  of  the  homestead  by  the  husband  alone,  in  whatever  way  it 
may  be  effected,  is  of  any  validity;  nothing  that  he  alone  can  do  or  suffer  to 
be  done  can  cast  the  sliglitest  cloud  upon  the  title  to  the  homestead;  it  re- 
mains absolutely  free  from  all  liens  and  incumbrances  except  those  mentioned 
in  the  constitution."     Morris  v.  Ward,  6  Kan.  244. 

This  interpretation  and  just  ruling,  so  early  made,  has  been  fol- 
lowed in  all  cases  in  this  court  where  the  question  of  the  non-con- 
currence of  the  wife  to  an  alienation  of  the  homestead  has  arisen. 
Thus  it  was  held  that  when  the  wife  is  compelled  to  sign  a  deed  to 
the  homestead  by  threats  of  her  husband,  the  consent  required  by  law 
has  not  been  given;  that  under  the  peculiar  provisions  of  our  home- 
stead laws  the  wife  has  an  existing  interest  in  the  homestead,  the 
occupation  and  enjoyment  of  which  are  secured  to  her  against  any  act 
of  her  husband  or  creditors  without  her  consent.  Helm  v.  Helm,  11 
Kan.  19.  In  Moore  v.  Reaves,  15  Kan.  150,  the  husband  and  wife 
occupied  and  resided  upon  a  tract  of  land  purchased  from  a  railroad 
company,  and  which  was  held  by  them  under  a  contract  from  the 
company  that  it  would  convey  the  land  to  the  purchaser  upon  full 
payment  of  the  purchase  price.  The  husband,  for  a  valuable  considera- 
tion, without  the  knowledge  or  consent  of  his  wife,  assigned  his  claim 
to  the  land  by  a  written  indorsement  made  upon  the  back  of  the  con- 
tract, and  the  court  ruled  that  real  estate  so  held  and  occupied  was  a 
homestead,  and  that  as  the  assignment  of  the  contract  was  without 
the  consent  of  the  wife,  it  was  absolutely  void.  It  has  also  been  held, 
in  a  case  where  the  husband  undertook,  by  a  written  agreement,  to 
lease  the  homestead  for  a  term  of  five  years,  and  give  possession 
thereof  to  his  tenant  without  the  consent  of  the  wife,  that  whenever  the 
lease  of  a  homestead,  although  the  title  thereto  is  held  by  the  hus- 
band, attempts  to  interfere  with  the  use  or  occupancy  of  the  home- 
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stead,  tbe  assent  of  the  vrite  is  necessary,  and,  lacking  that,  the  lease 
is  void,  and  tbe  party  claiming  thereunder  acquires  no  right  of  pos- 
session or  any  estate  in  the  homestead.  Coughlin  v.  Coughlin,  20 
Kan.  116,  Bee,  also,  Dollman  v.  Harris,  5  Kan.  597;  Anderson  v. 
Anderson,  9  Kan.  112;  Monroe  v.  May,  Id.  476;  Ayres  v.  Probasco, 
14  Kan.  190;  Chambers  v.  Cox,  23  Kan.  393 ;  Ott  v.  Sprague,  27  Kan. 
620. 

In  the  light  of  these  authorities  it  is  clear  that  the  contract  in  this 
case,  made  by  plaintiff  alone,  is  void.  The  learned  counsel  for  the 
plaintiff  urge  that  the  plaintiff  should  be  permitted  to  make  a  con- 
tract agreeing  to  procure  the  consent  and  signature  of  his  wife  to  a 
conveyance  of  the  homestead.  Without  determining  whether  such  a 
contract  would  be  effectual  or  binding  on  the  plaintiff,  or  would  ren- 
der him  liable  for  damages  in  case  of  his  failure,  it  will  be  seen,  by 
an  examination  of  the  contract  in  the  case  at  bar,  that  the  plaintiff 
agreed,  not  that  he  would  endeavor  to  obtain  the  consent  and  signa- 
ture of  his  wife,  but  that  he  would  absolutely  convey  the  homestead 
to  the  defendant,  by  a  good  and  sufficient  warranty  deed,  upon  the  pay- 
ment of  the  balance  of  the  purchase  price  by  the  defendant.  If  a 
party  cannot  convey  the  homestead  by  mortgage  or  deed  without  the 
consent  of  his  wife,  he  certainly  cannot  make  a  contract  agreeing  to 
convey  that  will  be  valid  or  binding  without  her  concurrence.  The 
contract  being  void,  there  was,  therefore,  no  consideration  for  the 
note  and  money  delivered  and  paid  by  the  defendant  to  the  plaintiff, 
and  the  district  court  riightly  held  that  tbe  plaintiff  was  not  entitled 
to  recover. 

Another  point  made  by  the  plaintiff  is  that  if  the  contract  is  void, 
tbe  court  erred  in  its  conclusion  of  law  that  the  defendant  was  en- 
titled to  recover  the  $40  voluntarily  paid  by  him  upon  such  void  con- 
tract. In  the  purchase  of  the  land  it  was  the  duty  of  the  defendant 
to  ascertain  and  know  its  status;  whether  it  was  a  homestead,  and  the 
kind  of  title  which  the  plaintiff,  acting  alone,  could  give  him.  The 
defendant,  in  his  answer,  alleges  that  when  this  transaction  occurred 
he  was  a  "new-comer*'  in  the  state,  and  was  ignorant  of  the  laws  of 
Kansas  regarding  alienation  of  homesteads,  and  that  the  plaintiff 
knew  of  his  ignorance,  and  contrived  to  cheat  and  defraud  the  de- 
fendant by  leading  him  to  believe  that  the  contract  made  by  plaintiff 
was  valid  and  effectual  for  tbe  purpose  for  which  it  was  made.  The 
court  below,  however,  does  not  find  that  there  was  any  deception  or 
fraud  practiced  by  the  plaintiff,  and  the  ignorance  or  mistake  of  law 
by  the  defendant  cannot  avail  him.  He  is  presumed  to  know  the 
law.  There  was  no  mistake  of  fact  upon  his  part.  The  findings 
made  by  the  court  below  disclose  that  at  the  time  the  contract  was 
made,  and  prior  thereto,  the  defendant  lived  and  boarded  in  plain- 
tiff'tf  family.  He  knew  that  the  land  he  was  contracting  to  purchase 
was  occupied  as  a  residence  by  the  plaintiff  and  his  family,  and  he 
therefore  knew,  or  should  have  known,  that  tbe  sale  or  contract  to 
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sell  his  farm  so  occupied  as  a  homestead  would  he  void  and  valueless 
without  the  consent  of  plaintiff's  wife.  It  is  the  duty  of  a  party  who 
purchases  or  contracts  to  purchase  a  homestead,  occupied  by  the 
owner  and  his  family,  to  obtain  the  joint  consent  of  the  owner  and  his 
wife.  By  the  findings  there  was  no  fraud  in  the  transaction  upon  the 
part  of  either  plaintiff  or  defendant;  both  were  acquainted  with  all 
the  facts  relative  thereto.  There  being  no  compulsion,  fraud,  or 
mistake  of  fact,  the  payment  of  the  $40  by  the  defendant  upon  this 
void  contract  was  entirely  voluntary,  and,  we  think,  cannot  be  recov- 
ered back.  Phillips  v.  Jefferson  Co.  6  Kan,  412;  Wabaunsee  Co.  v. 
Walker^  8  Kan.  431;  Kansas  Pac.  B.  Co.  v.  Commissioners  Wyan* 
dotte  Co.  16  Kan.  687;  Sapp  v.  Commissioners  Brown  Co.  20  Kan. 
245 ;  Lamhorn  v.  County  Comers,  97  U.  S.  185. 

We  conclude  that  the  court  erred  in  its  conclusion  that  defendant 
ought  to  recover  $40,  and  the  case  will  therefore  be  remanded  to  the 
court  below,  with  instructions  to  modify  the  judgment  by  striking  out 
the  $40  so  adjudged  against  plaintiff,  and  to  render  a  judgment  in 
favor  of  defendant  for  costs  in  the  district  court.  The  judgment  thus 
modified  will  be  affirmed.     The  costs  in  this  court  will  be  divided* 

(AH  the  justices  concurring.) 


(33  Kui.  lOO) 

State  t\  Phillips, 
FUed  January  7, 188ft. 
GnnrmAT.  Law— Salb  of  Liquors— Affbal. 

Appeal  from  Johnson  county. 

John  T.  Little^  for  the  State. 

J.  P.  Hindman,  for  appellee. 

Per  Curiam.  This  was  a  criminal  prosecution  for  selling  intoxi- 
cating liquor  in  violation  of  the  prohibitory  liquor  law  of  1881,  The 
defendant  was  arraigned,  pleaded  not  guilty,  was  tried  before  the  court 
and  a  jury,  and  found  not  guilty  by  the  jury,  and  judgment  was  ren- 
dered by  the  court  discharging  the  defendant,  and  from  this  judgment 
the  state  attempts  to  appeal  to  this  court.  Of  course,  no  such  appeal 
can  be  had,  and,  upon  the  authority  of  the  following  cases,  the  ap- 
peal will  be  dismissed:  State  v.  Carmichael,  3  Kan.  102;  City  of 
Olathe  V.  Adams,  16  Kan.  391;  City  of  Oswego  \.Belt,  16  Kan.  480; 
State  7.  Crosby,  17  Kan.  396. 

(All  the  justices  concurring.) 
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Bice  and  others  v.  Nolan. 

Filed  Januaiy  7, 1885. 

L  ExBSfPT  Proprrtt— Stock  of  Merchant  Tailor. 

A  merchiint  tailor,  who  is  the  head  of  a  family  and  a  resident  of  the  state,  fs 
entitled  to  an  exemption  of  such  portion  of  bis  stock  in  trade  as  he  may  select 
up  to  the  statutory  limit  of  value,  and  this  right  is  absolute,  and  does  not  de- 
pend upon  any  claim  or  selection  to  be  made  by  him. 

2.  Same— Faihtrb  to  Claih  Exemption. 

The  mere  failure  of  the  *!ebtor  to  claim  his  exemption  until  the  morning  pre- 
ceding a  sale  made  by  an  officer  upon  an  order  of  attachment,  does  not  operate 
as  a  waiver  of  such  right. 

3.  Same— Mortgage— Value  of  Propertt. 

Wliere  the  stock  in  trade  of  a  debtor,  some  of  which  is  exempt,  israortgac^cd, 
he  cannot  be  compelled  to  accept  as  his  exemption  that  which  is  subject  to  the 
mortgage  at  its  full  value;  but  he  is  entitled  to  an  exemption  of  his  own  selec- 
tion, free  of  all  liability  for  debt,  up  to  the  full  value  of  $400. 

4.  Same— Attachment — Assionmbnt  for  Benefit  of  Creditors  —  Estoppel. 

Where  the  exempt  property  of  the  defendant  has  been  levied  on  by  attach- 
ment, and  a  few  days  before  the  sale  thereof  the  defendant  makes  an  assign- 
ment for  the  benclit  of  his  creditors,  with  no  reservation  of  the  exempt  prop- 
erty so  levied  on,  but  no  other  or  further  proceedings  are  taken  under  such 
assignment,  and  where  the  plaintiffs  do  not  claim  the  properly  thereunder, 
and^are  not  influenced  or  prejudiced  thereby,  the  defendant  is  not  estopped  as 
against  such  plaintiffs  from  thereafter  claiming  the  attached  property  as  ex- 
empt from  sale  under  such  attachment  procodtf* 

Error  from  Franklin  county. 

C.  B.  Mason,  for  plaintiffs  in  error. 

H.  C.  Mechem,  for  defendant  in  error. 

Johnston,  J.  This  was  an  action  brought  by  Carroll  Nolan,  the  de- 
fendant in  error,  in  the  district  court  of  Franklin  county,  against  the 
plaintiffs  in  error,  to  recover  the  value  of  a  certain  stock  in  trade  al- 
leged to  have  been  exempt,  which  was  seized  and  sold  by  J.  H.  Rice, 
as  constable,  upon  an  order  of  attachment  issued  by  a  justice  of  the 
peace  in  an  action  brought  by  A.  &  J.  Trounstine  &  Go.  It  appears 
from  the  findings  made  by  the  court  below  that  Carroll  Nolan  was 
engaged  in  business  at  Ottawa,  Kansas,  as  a  merchant  tailor,  and 
that  on  February  15,  1883,  he  had  on  hand,  as  stock  in  trade,  cloths 
and  trimmings,  suitable  to  be  used  in  that  business,  of  the  value  of 
$783.  This  stock  was  mortgaged  for  $410.  He  was  also  indebted 
to  A.  &  J.  Trounstine  &  Co.  in  the  sum  of  $139.70,  and  on  February 
15,  1883,  they  brought  suit  before  a  justice  of  the  peace  to  recover 
that  amount,  and  caused  an  order  of  attachment  to  issue,  which  was 
placed  in  the  hands  of  J.  H.  Rice,  who  levied  upon  all  of  Nolan's 
stock.  Afterwards  a  judgment  was  obtained  in  that  action,  and  on 
March  19,  1883,  the  constable  sold  all  of  the  stock  levied  on,  except 
a  small  portion  valued  at  $126.21,  which  was  returned  to  Nolan. 
Out  of  the  proceeds  of  the  sale  there  was  paid  the  judgment  thus  ob- 
tained and  costs,  and  also  the  sum  of  $410  due  upon  the  mortgages 
which  existed  against  the  stook.  No  objection  was  made  by  Nolan 
to  the  payment  of  the  chattel  mortgages.  Before  the  sale,  and  on 
the  morning  of  the  same  day,  Nolan  claimed  the  benefit  of  the  exemp« 
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tioD  allowed  him  by  law,  and  asked  the  privilege  of  selecting  sach 
portion  of  the  stock  as  he  desired  to  retain  up  to  the  amount  of  $400. 
But  the  constable,  acting  under  the  orders  of  A.  &  J.  Trounstine  & 
Co.,  refused  to  set  off  any  of  the  stock  as  exempt,  or  to  recognize  the 
claim  in  any  way.  It  further  appears  that  on  February  16,  1883, 
Nolan  made  and  filed  an  assignment  for  the  benefit  of  creditors, 
wherein  he  made  no  exception  or  reservation  of  the  stock  levied  on, 
but  no  other  or  further  proceedings  were  had  or  taken  under  this  as- 
signment. Upon  these  facts  the  court  below  found  that  Nolan  was  en- 
titled to  the  right  of  exemption  which  he  claimed,  and  that  none  of  the 
facts  above  recited  operated  as  a  waiver  of  that  right,  and  gave  judg- 
ment accordingly. 

Among  other  provisions  relating  to  exemptions,  it  is  enacted  that — 

"Every  person  residing  in  this  state,  and  being  the  head  of  a  family,  shall 
have,  exempt  from  seizure  and  sale  upon  attachment*  execution,  or  other 
process,  issued  from  any  court  in  this  state,  the  following  articles  of  personal 
property:  *  ♦  ♦  Eighth,  The  necessary  tools  and  implements  of  any 
mechanic,  miner,  or  other  person,  used  and  kept  for  the  purpose  of  carrying 
on  his  trade  or  business,  and,  in  addition  thereto,  stock  in  trade  not  exceed- 
ing four  hundred  dollars  in  value.'' 

It  is  not  controverted  in  this  case  that  the  defendant  in  error  was 
the  head  of  a  family,  and  originally  entitled  to  an  exemption  of  the 
tools  and  implements  used  in  his  business,  as  well  as  stock  in  trade 
up  to  the  statutory  limit  of  value. 

The  only  question  presented  for  our  determination  is  whether  the 
right  of  exemption  claimed  by  defendant  in  error  had  been  waived. 
It  is  first  contended  by  counsel  for  plaintiffs  in  error  that  the  failure 
of  the  debtor  to  claim  the  exemption,  and  make  a  selection  of  the  prop- 
erty exempt  when  the  levy  was  made,  operates  as  a  waiver  of  the 
exemption,  and  estops  him  from  thereafter  claiming  the  same.  The 
right  of  exemption  conferred  upon  the  debtor  by  the  statute  quoted 
is  not  a  conditional  one.  It  does  not  depend  for  its  existence  upon 
the  will  or  discretion  of  the  officer,  nor  upon  the  request  or  demand 
of  the  debtor,  but  is  absolutely  given  to  him  by  the  statute.  It  is 
true,  he  may  waive  the  right.  This  court  has  held  that  a  tenant  in 
a  written  lease  may  waive  the  benefit  of  the  exemption  law  upon  a 
debt  contracted  for  rent,  (Hoisington  v.  Huff,  24  Kan.  379;)  and  the 
debtor  may  also  sell  his  personal  property,  which  is  exempt  from  ex- 
ecution,  (Arthur  v.  Wallace,  8  Kan.  269;)  and  he  may  pledge  per- 
sonal property  as  collateral  security,  notwithstanding  it  would  be 
otherwise  exempt,  {Jones  y.  Scott,  10  Kan.  33;)  and,  doubtless,  if  he 
should  turn  over  exempt  personal  property  to  the  officer,  and  permit 
him  to  sell  the  same  in  satisfaction  of  an  attachment  or  execution,  it 
would  operate  as  a  waiver,  and  he  would  thereafter  be  precluded 
from  claiming  the  property  as  exempt,  or  from  recovering  its  value 
in  a  proceeding  brought  against  such  officer ;  but  until  the  right  of 
exemption  is  waived  or  lost  by  some  unequivocal  act  or  declaration  of 
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the  debtor,  it  remains  with  him,  and  any  of  his  property  which  is 
included  within  the  terms  of  the  statute  is  beyond  the  reach  of  the 
officer  and  his  process. 

We  are  referred  by  counsel  to  some  decisions  holding  that  it  is  the 
duty  of  the  debtor  to  claim  the  exemption  or  to  make  the  selection, 
where  a  selection  is  necessary  at  the  time  of  the  levy,  and  failing  to 
do  so  the  right  is  forfeited  and  lost.  These  rulings  are  based  upon 
the  peculiar  terms  of  the  statutes  of  the  states  where  the  decisions 
were  made.  Under  our  statutes  relating  to  exemptions,  and  the  lib- 
eral construction  which  has  been  given  to  them,  the  view  contended 
for  is  too  narrow.  We  think  that,  unless  the  debtor  has  before  that 
time  unequivocally  waived  the  exemption,  he  may  make  the  claim 
and  selection  at  any  time  before  the  sale,  and  he  may  assert  the  right 
even  after  the  sale,  where  his  acts  and  declarations  before  and  at  the 
time  of  the  sale  do  not  estop  him.  The  general  rule  and  the  weight 
of  authority,  we  think,  is  that  the  debtor  may  claim  his  exemption  at 
any  time  before  the  day  of  sale.  Jordan  v.  Autrey,  10  Ala.  276; 
Daniels  v.  Hamilton,  52  Ala.  108;  Fulkerson  v.  Emmerson,  74  Mo. 
607;  Thomp.  Homest.  &  Ex.  §  839,  and  cases  there  cited.  Where 
the  debtor  has  a  greater  number  of  animals  or  articles  than  are 
enumerated  as  exempt,  or  where  he  has  property  which  exceeds  in 
value  the  limit  of  the  exemption,  a  selection  should  be  made  before 
the  sale ;  but  our  law  does  not  prescribe  when  or  by  whom  it  shall  be 
made.  In  view  of  the  fact  that  the  statute  is  enacted  mainly  for  the 
benefit  of  the  debtor  and  his  family,  it  appears  to  us  that  the  debtor 
should  be  accorded  the  privilege  of  making  the  selection,  and  at  any 
time  before  the  sale.  In  Alabama  it  has  been  held  that,  where  the 
statute  is  silent,  the  defendant  in  the  execution  is  entitled  to  the  priv- 
ilege of  selection  if  he  claims  it.  Noland  v.  Wickham,  9  Ala.  172; 
Thomp.  Homest.  &  Ex.  §  843.  It  is  the  duty  of  the  officer,  we  think, 
when  be  is  about  to  make  a  levy  upon  property,  some  of  which  is  ex- 
empt, to  notify  the  debtor,  so  that  he  may  make  a  selection;  and 
where,  by  reason  of  his  absence  or  other  circumstances,  he  is  pre- 
cluded from  selecting,  it  would  then  become  the  duty  of  the  officer  to 
set  apart  the  exemption  to  which  the  debtor  was  entitled.  Thomp. 
Homest.  &  Ex.  §  839. 

In  this  case,  the  record  does  not  show  that  anything  was  said  or 
done  before  the  sale,  by  the  defendant  in  error,  indicating  a  purpose 
on  his  part  to  relinquish  the  right  of  exemption;  nor  does  it  appear 
that  he  was  present  at  the  time  of  the  levy,  or  had  any  knowledge 
that  his  goods  had  been  seized  by  the  constable  until  the  morning  of 
the  day  of  sale,  at  which  time  he  claimed  his  exemption,  and  insisted 
upon  selecting  such  portion  of  the  goods  as  he  desired  to  retain.  This 
claim  of  exemption  the  constable,  by  the  direction  of  the  plaintiff  in 
the  case,  refused  to  recognize  in  any  way.  It  has  been  held  that 
where  ''the  officer  refuses  to  give  the  debtor  any  opportunity  to  make 
such  selection,  or  denies  his  right  to  any  exemption  whatever,  the  act- 
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ual  selection  is  i^aived  or  excused,  and  the  want  of  it  will  not  be  a 
waiver  of  the  debtor's  right."  Wicker  v.  Comstock,  52  Wis.  319;  S. 
C.  9  N.  W.  Kep.  25.  We  do  not  think  we  would  be  justified  in  hold- 
ing that  the  delay  of  Nolan  to  claim  the  right  of  exemption,  and  to 
demand  the  privilege  of  selection,  until  the  day  of  sale,  is  a  waiver  of 
the  right  and  privilege  demanded. 

It  is  also  contended  by  plainti£Fs  in  error  that  the  mortgages  given 
by  the  defendant  upon  his  stock  amounted  to  more  than  the  exemp- 
tion to  which  he  was  entitled,  and  that  as  he  made  no  objection  to 
their  payment  out  of  the  proceeds  of  the  sale  made  by  the  ofiScer,  he 
must  be  held  to  have  had  the  benefit  of  the  exemption.  This  claim  is 
not  tenable.  Such  a  ruling  would  in  effect  be  a  diminution  of  the 
benefit  given  by  the  statute  to  the  debtor.  If  the  exemption  could  be 
thus  limited,  and  the  lien  upon  the  property  should  be  nearly  or  quite 
equal  to  its  value,  the  beneficent  purpose  of  the  legislature  in  giving 
the  exemption  would  be  defeated.  Where  he  gives  chattel  mortgages 
upon  exempt  property,  he  only  waives  the  right  of  exemption  to  the 
extent  of  the  mortgages  given,  and  they  do  not  affect  his  rights  against 
any  one  except  the  mortgagees.  Nolan  was  entitled  to  an  exemption 
on  his  stock  in  trade,  of  his  own  selection,  free  and  clear  of  all  incum- 
brance, or  liability  for  debt,  up  to  the  full  value  of  $400.  Baijne  v. 
Patterson,  40  Mich.  658;  Tryon  v.  Mansir,  84  Mass.  (2  Allen,)  219; 
Weis  V.  Levy,  69  Ala.  211 ;  Thomp.  Homest.  &  Ex.  §  741.  It  is  lastly 
claimed  by  the  plaintiffs  in  error  that  the  assignment  for  the  benefit  of 
his  creditors,  made  and  filed  by  the  defendant  on  the  sixteenth  day  of 
February,  1883,  wherein  he  made  no  exception  or  reservation  of  his 
stock  in  trade,  estopped  him  from  claiming  as  exempt  any  portion  of 
the  stock  seized.  A  sufficient  answer  to  this  claim  is  that  no  action 
was  taken  or  had  under  the  assignment  by  or  on  behalf  of  the  plain- 
tiffs, or  any  one  else.  The  plaintiffs  did  not  claim  the  property  in  ques- 
tion under  the  assignment,  but  rather  upon  a  seizure  made  a  consider- 
able time  before  the  assignment  was  filed.  It  is  not  pretended  that  the 
action  of  the  defendant  in  making  the  assignment  in  any  way  misled 
or  influenced  the  action  of  the  plaintiffs,  and  there  can  be  no  estop- 
pel unless  the  defendant's  action  operated  to  the  prejudice  of  the  plain- 
tiffs. Bramble  v.  Twilley,  41  Md.  440;  Thomp.  Homest.  &  Ex.  §§ 
822,  838. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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Armel  and  another  v.  Layton  and  another. 

Filed  January  7,  1885. 

RErLEViN— Judgment  in  Alternative— Ownership. 

In  an  action  of  replevin  for  the  recovery  of  certain  cattle,  judgment  was  ren- 
dered in  favor  of  the  defendant,  and  against  the  plaintilf,  for  ail  the  cattle,  and 
in  the  alternative  for  $1,948,  if  a  return  of  a  certain  portion  of  the  cattle  could 
not  be  had,  and  for  costs.  Held,  that  such  a  judgment  is  not  neccs*5arily  a  judg- 
ment that  the  defendant  was  the  absolute,  unqualified,  and  unconditional  owner 
of  the  cattle,  but  that  such  judgment  is  entirely  consistent  with  the  theory  that 
the  defendant  held  the  possession  of  the  cattle  as  the  mortgagee  of  the  plain- 
tiff, who  was  the  morigagor. 

Error  from  Woodson  county. 

Goodin  d  Keplinger  and  E.  A.  Barber,  for  plaintiffs  in  error. 

Pickett  dt  Smith  and  W.  H,  Slavens,  for  defendants  in  error. 

Valentine,  J.  This  action  grows  out  of  the  same  facts  as  were  in- 
volved in  the  case  of  Armel  v.  Layton,  29  Kan.  676.  That  action  was 
replevin,  brought  by  Armel  &  Jones  against  J.  J.  Layton  and  Butler 
Wood,  for  the  recovery  of  certain  cattle.  Judgment  was  rendered  in 
that  action  in  favor  of  the  defendants  and  against  the  plaintiffs  for 
all  the  cattle,  and  in  the  alternative  for  $1,948,  if  a  return  of  a  cer- 
tain portion  of  the  cattle  could  not  be  had,  and  for  costs.  This  action 
is  by  the  same  plaintiffs  against  the  same  defendants,  for  the  value 
of  the  cattle  in  excess  of  all  claims  of  the  defendants  against  the 
plaintiffs,  and  for  relief  with  respect  to  some  other  matters.  In  this 
action  the  plaintiffs  allege  in  their  petition,  among  other  things,  in 
substance,  that  the  cattle,  prior  to  said  replevin  action,  were  in  the 
possession  of  the  defendant  Layton,  and  held  by  him  as  the  mort- 
gagee of  the  plaintiffs,  who  were  the  mortgagors ;  that  after  default 
on  the  part  of  the  plaintiffs  the  defendant  Layton  sold  and  disposed 
of  a  portion  of  the  cattle  to  his  co-defendant,  Butler  Wood,  and  re- 
tained the  remainder  thereof  in  his  possession,  and  has  not  accounted 
to  the  plaintiffs  for  any  portion  of  the  cattle,  or  their  value;  and  that 
if  an  accounting  were  had  a  large  amount  would  still  be  due  to  the 
plaintiffs  over  and  above  all  claims  of  the  defendants ;  and  they  pray 
for  judgment  accordingly.  Their  petition  is  verified  by  the  oath  of 
the  plaintiff  Armel.  A  temporary  injunction  was  granted,  restrain- 
ing the  collection  of  said  judgment  for  $1,948  until  this  action  can  be 
heard.  The  defendants  answered  separately.  The  following  is  the 
second  defense  contained  in  the  defendant  Layton's  answer,  to- wit : 

"Second  Defense.  And  further  answering  the  said  petition  of  the  said 
plaintiffs  the  said  defendant  says: 

"(1)  That  he  admits  the  making  and  executing  of  the  written  contract  and 
agreement  in  said  plaintiffs'  petition  set  out  and  referred  to,  but  saith  that 
each,  all,  and  every  one  of  the  conditions,  covenants,  and  agreements  of  said 
contract  on  his  part  were  by  him  fully,  faithfully,  and  completely  fulfilled, 
performed,  and  discharged;  and  the  said  defendant  denies  severally  and  spe- 
cifically each  and  eveiy  alleged  breach  on  his  part  of  said  contract  and  agree- 
ment, or  of  any  of  the  conditions,  covenants,  or  agreements  thereof,  as  in  said 
petition  alleged,  set  out,  and  averred. 

"(2)  Defendant  further  saith  that  he  denies  that  he  is  indebted  unto  said 
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plaintiffs  in  or  for  any  sum  whatever  for  or  on  account  of  any  advances  of 
money  made  to  him  by  said  plaintiffs  at  any  time  or  times  for  the  purpose  of 
enabling  him  to  fulHU  his  part  of  the  said  contract  or  otherwise,  and  that  \t 
any  money  was  ever  advanced  to  him  by  the  said  plaintiffs,  or  either  of  them, 
at  any  time  or  in  any  manner,  or  if  any  payments  were  ever  made  by  said 
plaintiffs  to  or  for  him  or  in  his  behalf,  the  same  have  been  fully  and*  com- 
pletely repaid  by  the  said  defendant  and  discharged;  and  that  he  is  not  now, 
nor  was  he  at  the  time  of  the  commencement  of  this  action,  indebted  unto  the 
said  plaintiffs  in  any  sum  whatever. 

"(3)  Tlie  said  defendant  fuitlier  saith  that  on  or  about  the day  of 

October,  1878,  and  at  about  the  time  of  the  taking  away  from  this  defendant 
by  the  said  plaintiffs  of  the  fifty-five  head  of  steers,  as  mentioned  in  the  said 
plaintiffs^  petition,  it  was  by  and  between  the  said  plaintiffs  and  this  defend- 
ant contracted  and  agreed  that  the  said  plaintiffs  might  and  should  take  away 
the  said  fifty-five  head  of  steers,  and  the  plaintiffs  then  and  there  and  thereby 
reserved  the  right  to  return  the  said  cattle  so  to  be  taken  away,  in  the  spring, 
or  to  keep  them  permanently  as  their  own,  at  their  own  option  and  election, 
and  that  if  they  chose  and  elected  in  the  spring  following  to  keep  and  retain 
them,  then  all  of  the  cattle  being  and  remaining  in  the  hands  of  this  defend- 
ant, after  the  taking  away  of  the  said  fifty-five  head,  should  vest  in  and  be- 
come the  absolute  propeity  of  this  defendant;  that  the  said  55  head  of  cattle 
were  taken  away,  and  the  said  plaintiffs  at  the  spring  following  wholly  failed 
and  refused  to  return  the  cattle  taken  away  as  aforesaid,  and  elected  and 
chose  to  keep  and  retain  the  same  as  their  own,  and  did  say  and  agree  to  and 
with  this  defendant  that  he,  the  said  defendant,  might  and  should  have  and 
keep  as  his  own  the  portion  of  cattle  remaining  in  his  hands.  And  the  said 
defendant  further  saith  that  the  several  rights  of  these  parties,  both  the  plain* 
tiffs  and  the  defendants,  of,  in,  and  to  the  cattle  in  said  plaintiffs*  petition 
described  as  *  the  one  hundred  head,  more  or  less,'  and  « the  twelve  cows  and 
their  increase,'  were  and  have  been  finally  adjudicated  and  determined  in  an 
action  heretofore  pending  and  determined  in  the  district  court  of  Woodsou 
county,  Kansiis,  in  which  Daniel  Armel  and  Thos.  P.  Jones,  partners  as  Ar- 
mel  &  Jones,  the  plaintiffs  in  this  action,  were  plaintiffs,  and  J.  J.  Layton, 
this  defendant,  and  Butler  Wood,  his  co-defendant  in  this  action,  were  de- 
Tendants. 

"(4)  That  said  action  was  brought  by  the  said  plaintiffs  against  the  said  de- 
fendants for  the  purpose  of  recovering  the  said  cattle  last  herein  described ;  that 
the  said  cause  was  tried  at  the  June  term,  A.  D.  1882,  of  said  court,  by  the 
court  and  a  jury,  and  that  therein  the  jury  returned  a  veitlict  in  favor  of  the 
defendants  (the  defendants  in  this  action)  and  ag}iin8t  the  plaintiffs,  (the 
plaintiffs  in  this  action ;)  and  thereupon  and  thereafter  the  said  court,  at  the 
October  term,  A.  D.  1882,  rendered  judgment  in  favor  of  these  defendants 
(defendants  in  said  action)  and  against  the  said  plaintiffs  (plaintiffs  in  said 
action)  for  the  said  cattle.  True  copies  of  said  verdict  and  judgment,  and 
the  proceedings  of  the  said  court  in  the  said  cause  at  the  said  term,  are  hereto 
attached,  marked  *  Exhibit  A,'  and  made  a  part  of  this  petition.  That  said 
judgment  hiis  not  been  reversed,  vacated,  modified,  or  set  aside,  and  remains 
in  full  force,  virtue,  and  effect.  Wherefore,  the  said  defendant  prays  that 
he  may  go  hence  without  day.  and  may  recover  judgment  against  the  said 
plaintiffs  for  his  costs  in  this  behalf  expended,  and  that  the  temporary  order 
of  injunction  heretofore  issued  in  this  cause  may  be  dissolved,  vacated,  and  an- 
nulled, and  that  he  may  be  allowed  to  proceed  in  the  collection  of  his  said 
judgment  against  the  said  plaintiffs;  and  for  such  other  relief  as  in  equity 
and  good  conscience  he  may  be  entitled  lo." 

Exhibit  A,  referred  to  in  the  foregoing  answer,  contains  only  a 
small  portion  of  the  record  of  the  former  case ;  it  contains,  however^ 
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among  other  things,  the  verdict  of  the  jary  and  the  judgment  of  the 
court  rendered  thereon,  which  reads  as  follows : 

"We,  the  jury,  find  for  the  defendants  that  at  the  time  of  the  commence- 
ment of  this  action  they  were  the  owners,  and  entitled  to  the  immediate  pos- 
session, of  the  property  in  controversy;  that  the  same  (except  the  10  cows  and 
6  calves  in  controversy)  is  now  wrongfully  detained  from  them  by  the  plain- 
tiffs, and  that  it  is  of  the  value  of  81,948. 

"And  it  is,  therefore,  by  the  court  held,  considered,  ordered,  and  adjudged 
that  the  said  defendants  do  have  and  recover  of  and  from  the  said  plaintiffs 
the  cattle  mentioned  in  said  plaintiffs'  petition,  and  by  the  verdict  of  the  jury 
in  said  cause  found  to  be  the  property  of  the  said  defendants,  and  to  be 
wrongfuUy  detained  from  them  by  the  said  plaintiffs,  to-wit,  ninety-two 
head  of  two-year  old  cattle,  consisting  of  steers  and  spayed  heifers ;  ten  head 
of  cows  and  six  calves;  and  eleven  head  of  yearling  steers  and  heifers, — part 
of  said  cattle  branded 'J.  L.;'  or,  if  a  return  thereof  cannot  be  had,  that 
they,  the  said  defendants,  do  have  and  recover  of  and  from  the  said  plaintiffs 
the  value  thereof,  to-wlt,  the  sum  of  one  thousand  nine  hundred  and  forty- 
«ight  dollars,  so  as  aforesaid  found  by  the  said  verdict  of  the  jury;  and  it  is 
further  ordered  and  adjudged  by  the  court  that  the  defendants  have  and  re- 
cover their  costs  in  this  behalf  expended.'' 

For  the  purposes  of  the  decision  of  this  case  it  is  not  necessary  to 
quote  anything  further  from  Exhibit  A,  for  what  we  have  already 
quoted  is  about  all  that  is  material. 

The  plaintiff  demurred  to  a  portion  of  the  defendant  Layton*s  an- 
swer, in  the  following  words,  to-wit : 

"Gome  now  the  plaintiffs  and  demur  to  the  latter  part  of  and  aU  of  said 
third  count  of  the  second  defense  of  the  separate  answer  of  the  defendant  J. 
J.  Layton,  and  state  as  the  grounds  of  their  demurrer  the  following:  (1)  That 
said  count  does  not  state  grounds  suflftcient  to  constitute  a  defense  to  the  ac- 
tion of  these  plaintiffs;  (2)  all  the  other  statutory  grounds  of  demurrer; 
wherefore,  they  pray  for  judgment  as  in  their  petition." 

The  court  overruled  this  demurrer,  and  the  plaintiffs,  as  plaintiffs 
in  error,  now  bring  the  case  to  this  court  for  review.  The  question 
intended  to  be  raised  by  the  foregoing  demurrer,  and  the  question 
actually  presented  by  the  parties,  is  whether  the  third  subdivision  of 
the  defendant's  defense  sets  forth  a  sufficient  plea  of  res  adjudicata. 
The  plea  evidently  refers  to  the  aforesaid  replevin  action  as  being  the 
former  adjudication  relied  on  by  the  defendants  as  a  defense  to  this 
action.  The  question,  therefore,  which  the  parties  desire  to  have 
considered  is  whether  the  judgment  in  the  replevin  action  is  a  final 
determination  of  all  or  any  of  the  essential  questions  now  involved 
in  this  present  action  with  reference  to  the  aforesaid  cattle  then  and 
now  in  controversy.  In  other  words,  is  that  judgment  a  final  de- 
termination that  the  final  contract  or  arrangement  entered  into  be- 
tween the  parties  was  not  a  mortgage,  but  was  an  absolute  barter  or 
sale  upon  condition,  which  condition  was  afterwards  fulfilled,  so  that 
the  property  in  controversy  became  the  absolute  and  unqualified 
property  of  the  defendants?  The  defendants  claim  that  the  judg- 
ment in  that  action  was  a  final  and  conclusive  adjudication  that  the 
defendants  were  the  absolute  and  unconditional  owners  of  the  cattle, 
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in  equity  as  well  as  in  law;  while  the  plaintiffs  claim  that  the  ques- 
tion as  to  whether  the  cattle  were  held  hy  Layton  merely  as  the 
mortgagee  of  the  plaintiffs  or  not,  was  not  and  could  not  have  been 
adjudicated  in  that  action,  and  that  the  claim  of  the  plaintiffs  now 
presented,  that  the  cattle  were  in  fact  so  held,  is  perfectly  consistent 
with  the  judgment  rendered  in  that  action,  and  with  every  necessary 
and  essential  fact  involved  therein,  and  with  everything  determined 
therein.  This  leads  us  to  the  question,  what  may  and  what  may  not 
be  determined  in  an  action  of  replevin  ?  Title,  of  course,  may  be  de- 
termined in  such  an  action,  but  very  often  it  is  not.  A  defendant 
may  defeat  the  plaintiff  in  such  an  action  by  merely  showing  that  the 
defendant  did  not  have  the  possession  of  the  property  at  all,  or  did 
not  detain  it  at  all;  or,  if  he  had  the  possession  of  the  property,  then 
he  may  defeat  the  plaintiff  by  showing  that  he  had  the  right  to  the 
possession  thereof,  but  without  title ;  or  he  may  defeat  the  plaintiff 
by  showing  that  the  plaintiff  did  not  have  the  right  to  the  immediate 
possession  of  the  property;  and  while  the  judgment  in  any  one  of 
these  cases  would  be  rendered  in  favor  of  the  defendant,  and  against 
the  plaintiff,  yet  it  would  not  show  that  the  defendant  had  any  title 
at  all  to  the  property;  nor  would  it  even  show  in  whom  the  title  was 
vested.  In  the  present  case,  however,  the  defendant  Layton  did  de- 
tain the  property  from  the  plaintiffs,  and  he  detained  the  same  upon 
a  claim  of  title  in  himself  and  in  his  co-defendant,  Wood;  and  to 
this  extent  we  think  the  judgment  in  the  replevin  action  was  a  final 
adjudication;  and  it  would  also  be  a  final  adjudication  that  the 
plaintiffs  were  not  at  that  time  entitled  to  the  possession  of  the  prop- 
erty, and  that  the  defendants  were  entitled  to  the  possession  of  the 
same;  but  the  nature,  character,  and  extent  of  the  defendants'  title 
was  not  necessarily  involved  in  or  adjudicated  in  that  action.  The 
question  of  ownership  was  settled  in  that  action,  and  it  was  settled 
in  favor  of  the  defendants;  but  whether  Layton's  ownership  was  that 
of  a  mortgagee,  or  was  of  some  higher  or  lower  character,  was  wholly 
immaterial  in  that  action,  and  may  not  have  been  litigated  therein. 
Layton  held  his  title  directly  from  the  plaintiffs,  and  may  have  been 
a  mortgagee.  Wood,  however,  held  his  title  by  purchase  from  Lay- 
ton,  and  was,  of  course,  the  absolute  and  unconditional  owner.  But 
was  it  so  adjudicated,  even  as  to  him?  This  question  is  immaterial 
in  this  case ;  for  the  real  question  in  this  case,  as  presented  by  coun- 
sel, is  whether  it  has  been  adjudicated  that  Layton  was  not  a  mort- 
gagee. A  mortgagee  in  possession  after  default  is  not  merely  a  lien- 
holder,  but  he  is  the  real  owner  of  the  mortgaged  property,  and  in 
him  is  vested  the  entire  legal  title. 

Mr.  Jones,  in  his  work  on  Chattel  Mortgages,  says :  "Upon  default, 
the  title  to  the  mortgaged  property  becomes  absolute  in  the  mort- 
gagee;" and  cites  a  number  of  authorities.  Jones,  Ch.  Mortg.  §  699. 
See,  also,  3  Pom.  Eq.  Jur.  §  1229.  Of  course,  however,  the  mort- 
gagor has  the  right  to  redeem  the  property  by  performance  on  his 
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part  within  a  reasonable  time,  and  before  the  mortgagee  has  sold  the 
property;  and  in  all  cases  the  mortgagor  has  a  right  to  any  excess 
over  the  amount  which  it  may  require  to  satisfy  the  mortgagee's 
claim;  and  the  right  to  redeem,  or  for  an  accounting,  he  may  enforce 
in  equity.  A  contract  like  the  one  stated  in  the  defendants*  answer 
may,  under  some  circumstances,  constitute  a  mortgage, — Bunacleugh 
V.  Poolman,  3  Daly,  (N.  T.)  236;  Fowler  v.  Stoneum,  11  Tex.  478; 
McKnight  v.  Gordon,  13  Rich.  (S.  C.  Eq.)  222; — or  it  may,  under 
other  circumstances,  constitute  a  conditional  sale,  which  would  be- 
come absolute  upon  default.  Chapman  v.  Tamer,  1  Call,  (Va.)  280 ; 
Johnson  v.  Clark,  5  Ark.  321.  But  for  the  purposes  of  the  question 
now  under  consideration,  and  as  now  presented  by  counsel,  it  is 
wholly  immaterial  what  the  character  of  that  contract  was.  The 
only  question  now  to  be  considered  is  whether  it  has  already  been  ad- 
judicated that  the  contract  between  Armel  and  Layton  was  not  a 
mortgage.  No  express  adjudication  of  that  kind  can  be  found,  and 
the  judgment  rendered  in  the  replevin  action  is  precisely  what  it 
would  have  been  if  it  had  been  determined  in  that  action  that  the 
contract  was  a  mortgage.  Probably  the  question  as  to  whether  such 
contract  was  a  mortgage  or  not  was  not  litigated  in  that  action.  If 
it  was,  however,  then  the  judgment  in  that  action  is  in  harmony  with 
the  theory  that  it  was  a  mortgage ;  but  if  it  was  not,  then  it  can  hardly 
be  said  that  there  has  been  a  final  adjudication,  or  indeed  any  adju- 
dication, upon  the  subject;  and  certainly  it  cannot  be  said  that  it 
has  already  been  adjudicated  that  the  contract  was  not  a  mortgage. 

This  is  substantially  an  action  in  equity  for  an  accounting,  and  it  is 
probably  the  only  kind  of  action  that  ever  ought  to  have  been  brought 
between  the  parties.  By  it  substantial  justice  may  be  done.  By  the 
former  action  of  replevin  complete  justice  was  not  done,  and  could 
not  have  been  done,  in  whatever  way  the  judgment  in  that  action 
might  have  been  rendered.  If  the  judgment  in  the  former  action  had 
been  for  the  plaintiffs,  justice  would,  in  all  probability,  have  been  de- 
feated ;  but  as  it  was  for  the  defendants,  and  as  the  parties  may 
now,  in  all  probability,  have  a  fair  and  just  accounting,  justice  will, 
in  all  probability,  be  rendered  to  both  parties.  This  kind  of  action 
ought,  therefore,  to  be  encouraged,  and  we  ought  not  to  hold  that  the 
former  action  oif*  replevin  was  a  final  adjudication  between  the  par- 
ties, with  respect  to  the  questions  now  presented,  unless,  under  the 
facts  and  the  law  of  the  case,  np  other  conclusion  could  be  reached. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  the  order  that  the  demurrer  to  that  portion  of  the  de- 
fendant Layton*s  answer  which  nleads      former  adjudication  be  sus- 
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(33  Kan.  18) 

State  r.  GnoNiNa. 

Filed  January  7, 1885. 

1.  BuBnT. ART— "Breaking.** 

The  lifting  of  a  latch  of  a  closed  door  and  the  puflhin^  open  of  the  door,  with 
the  intent  expressed  in  the  statute,  is  a  sufficient  breaking  within  the  meaning 
of  the  law  to  constitute  burglarjr. 

2.  SABfE—ETiDKNGE— Conviction. 

Where  a  defendant  was  charged  with  burglary  under  section  68  of  the  crimes 
act,  and  it  was  shown  upon  the  trial  that  the  outside  door  of  the  building,  or 
granary,  which  it  was  alleged  the  defendant  broke  and  entered  in  the  night- 
time, was  closed  and  latched  a  few  hours  before  the  crime  was  committed,  and 
the  next  morning  was  found  open,  and  certain  oats  and  rye  taken,  field,  tiiat 
the  jury  were  justified  in  finding  upon  this  evidence  that  there  was  an  actual 
breaking  and  entry  into  the  building  within  the  meaning  of  the  law. 

3.  Same— Instrdotionb. 

Where  a  certain  instruction  is  asked  for,  but  refused,  and  other  instructions 
are  given  which  fully  embrace  the  instruction  refused,  as  far  as  proper,  no  er- 
ror is  committed  in  the  refusal. 

Appeal  from  Mitchell  county. 

F.  J.  Knight,  for  the  State. 

Yonge  d  Scott,  for  appellant. 

HoRTON,  0.  J.  This  was  prosecution  for  burglary,  and  for  larceny 
committed  in  connection  with  burglary,  under  sections  68  and  72  of 
chapter  31  of  the  Compiled  Laws  of  1879.  The  defendant  was  found 
guilty  of  burglary  in  the  second  degree,  and  was  also  found  guilty  of 
larceny.  For  the  crime  of  burglary  he  was  sentenced  to  be  confined 
at  hard  labor  in  the  penitentiary  of  the  state  for  the  term  of  five  years 
from  and  including  the  twenty-ninth  day  of  March,  1884.  For  the 
crime  of  larceny  he  was  sentenced  to  be  confined  at  hard  labor  in  the 
penitentiary  of  the  state  for  the  term  of  two  years,  to  commence  at 
the  expiration  of  his  sentence  for  burglary.  The  defendant  appeals  to 
this  court. 

First.  It  is  contended  that  the  evidence  does  not  establish  that  the 
crime  of  burglary  was  committed,  because  it  is  urged  that  there  is  no 
sufficient  evidence  introduced  of  an  actual  breaking  within  the  meaning 
of  the  law.  It  is  said  that  the  building  in  which  the  crime  is  alleged 
to  have  been  committed  must  have  been  closed  or  latched,  and  that 
this  must  be  shown  to  be  true  beyond  a  reasonable  doubt.  8aid  sec- 
tion 68  reads: 

"Every  person  who  shall  be  convicted  of  breaking  and  entering  in  the 
night-time — First,  any  building  within  the  curtilage  of  a  dwelling-house,  but 
not  forming  a  part  thereof;  or,  second,  any  shop,  store,  booth,  tent,  ware- 
house, or  other  building,  or  any  boat  or  vessel  in  which  tliere  shall  be  at  the 
time  some  human  being,  or  any  goods,  wares,  or  merchandise,  or  other  valu- 
able thing  kept  or  deposited,  with  intent  to  steal  or  commit  any  felony 
therein,  shall,  on  conviction,  be  adjudged  guilty  of  burglary  in  the  second 
degree." 

The  evidence  conduced  to  show  that  Oliver  Hall  was  the  owner  of 
and  in  the  possession  of  a  frame  house  or  building  in  Mitchell  county, 
occupied  and  used  by  him  as  a  granary;  the  granary  was  divided 
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into  three  rooms, — one  large  room  on  the  south  end,  two  other  rooms 
in  the  north  part  divided  by  a  board  partition ;  the  east  one,  being  the 
larger,  was  used  for  storing  rye;  oats  were  stored  in  the  south  room; 
there  was  an  outside  door  on  the  east  and  west  side,  opening  into  the 
south  room;  there  was  no  outside  door  opening  into  the  room  where 
the  rye  was  kept;  a  door  opened  into  the  room  where  the  rye  was 
from  the  south  room ;  this  door  was  made  of  pine  flooring,  the  same 
as  the  partition,  and  was  hung  to  the  partition  on  the  inside  of  the 
room  containing  the  rye ;  on  this  door  there  was  no  latch ;  there  were 
boards  placed  cross- wise  on  the  inside  of  the  room  against  the  door, 
about  three  feet  high,  to  prevent  the  rye  from  running  out ;  the  boards 
were  not  nailed,  but  were  loose  and  held  in  their  place  by  the  weight 
of  the  rye;  the  rye  was  about  28  inches  deep  in  the  room;  there  were 
about  120  bushels  of  rye  at  the  time  of  the  burglary;  the  oats  occu- 
pied mostly  the  whole  of  the  south  room;  Hall  was  at  the  granary 
on  the  evening  of  January  23,  1884,  a  little  before  dark,  to  get  a 
barrel  of  oats;  after  getting  the  oats  he  shut  the  outside  door  and 
latched  it,  but  did  not  lock  it ;  the  next  morning — January  24th — 
he  noticed  rye  and  oats  scattered  along  the  road  and  in  front  of  the 
granary;  he  found  the  outside  door  of  the  granary  was  open  and  the 
inside  door  off  at  the  hinges  and  set  up  against  the  partition ;  about 
20  bushels  of  oats  had  been  taken  and  about  60  bushels  of  rye. 

From  this  evidence  the  jury  were  justified  in  finding  that  the  de- 
fendant, if  otherwise  guilty,  must  have  unlatched  and  pushed  open 
the  outside  door  of  the  granary.  When  the  owner  last  saw  the  gran- 
ary, a  few  hours  before  the  crime  was  committed,  the  outside  door 
was  shut  and  latched.  The  next  morning  after  the  burglary,  be  found 
that  this  door  was  open.  It  must  therefore  have  been  unlatched 
and  pushed  open,  and  was,  no  doubt,  unlatched  and  pushed  open  by 
the  person  or  persons  who  broke  into  the  granary  and  carried  away 
the  oats  and  rye  therefrom.  Within  the  authorities,  the  lifting  of  a 
latch  may,  when  that  is  the  ordinary  mode  of  fastening,  constitute  a 
breaking.  State  v.  Jansen,  22  Kan.  498.  In  State  v.  Reed,  20 
Iowa,  413,  it  was  decided  that  "the  pushing  open  of  a  closed  door  will 
constitute  an  actual  breaking."  Mason  v.  People,  26  N.  T.  200 ;  Peo- 
ple V.  Nolan,  22  Mich.  229;  Frank  v.  State,  39  Miss.  705;  State  v. 
Comstock,  20  Kan.  660. 

Upon  the  trial  certain  samples  of  grain  were  admitted  as  evidence 
against  the  defendant.  It  is  contended  that  the  court  erred  in  not 
first  passing  upon  the  preliminary  proof  of  the  competency  of  this 
evidence  before  the  samples  of  grain  were  submitted  to  the  jury. 
This  point  is  not  tenable,  as  it  is  evident  that  the  court  first  passed 
upon  the  preliminary  proof  in  permitting  the  evidence  to  go  to  the 
jury.  "Generally,  the  decision  of  the  court  that  the  preliminary  proof 
is  sufficient  is  only  provisional,  and  the  question  of  its  sufficiency  must 
also,  and  at  the  close  of  the  trial,  be  passed  upon  by  the  jury."  State 
V.  Cook,  17  Kan.  392.     The  identity  of  the  grain  was  sufficient. 
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The  defendant  complains  of  the  following  instruction  given  to  the 
jury  at  the  request  of  the  state : 

"The  court  instructs  the  jury  that  they  are  not  bound  to  believe  all  the 
statements  made  by  the  defendant  in  explanation  of  his  possession  of  recently 
stolen  property,  if  you  find  he  was  in  possession  of  property  which  had  been 
recently  stolen,  but  you  are  to  weigh  the  evidence  of  the  defendant  as  you 
weigh  all  other  evidence  in  the  case,  and  give  credit  to  only  such  evidence  as 
commends  itself  to  your  judgment." 

In  this  there  is  no  error.  The  jury  were  bound  to  consider  all  the 
evidence  offered  by  the  defendant,  but  they  were  not  bound  to  believe 
all  that  the  defendant  personally  testified  to.  It  was  for  the  jury  to 
say  whether  the  alibi  set  up  by  the  defendant  was  fully  established; 
and  it  was  also  for  them  to  say  whether  the  possession  of  the  stolen 
property  was  satisfactorily  explained  by  the  defendant. 

"When  twelve  jurymen,  who  hear  the  living  voice  and  see  the  man  who 
utters  it,  believe  one  witness  and  disbelieve  four,  and  the  judge,  who  has  the 
same  opportunity  of  judgment,  declares  that  he  thinks  that  they  ought  to  have 
so  believed  and  disbelieved,  it  seems  very  like  trifling  with  the  sacredness  of 
jury  principles  for  us,  who  know  nothing  but  the  written  story  of  what  was 
said  and  done,  and  that  story  too  often  imperfect  and  incomplete,  to  decide  all 
this  is  wrong,  and  that  the  jury  and  judge  ought  to  have  believed  and  found 
the  other  way."     Railway  Co,  v.  Kunkel,  17  Kan.  145. 

The  defendant  asked  the  court  to  give  the  following  instruction : 
"If  there  is  any  reasonable  doubt  as  to  the  reality  of  the  connection  of  the 
circumstances  of  the  evidence  with  the  crime  as  charged,  or  as  to  the  com- 
pleteness of  the  proof  of  the  crime  as  charged,  or  as  to  the  proper  conclusion 
to  be  drawn  from  the  evidence,  you  must  find  the  defendant  not  guilty." 

This  was  refused.  The  court,  however,  directed  the  jury  as  fol- 
lows: 

"In  this,  as  in  all  criminal  cases,  the  defendant  is  to  be  presumed  innocent 
as  to  each  offense  until  his  guilt  and  every  essential  ingredient  of  such  of- 
fense is  established  by  the  evidence  beyond  all  reasonable  doubt.  ♦  ♦  ♦ 
A  few  facts  or  a  multitude  of  facts  proven,  all  consistent  with  a  supposition 
of  guilt,  are  not  enough  to  warrant  a  verdict  of  guilty.  In  order  to  convict  on 
circumstantial  evidence  alone,  not  only  the  circumstances  must  all  concur  to 
show  that  the  prisoner  committed  the  crime,  but  they  must,  all  considered  to- 
gether, be  inconsistent  with  any  other  rational  conclusion;  ♦  ♦  ♦  that  in 
order  to  justify  the  inference  of  le^al  guilt  from  circumstantial  evidence,  tlie 
existence  of  the  inculpatory  facts  must  be  absolutely  incompatible  with  the  in- 
nocence of  the  accused,  and  incapable  of  explanation  upon  any  other  reason- 
able hypothesis  than  that  of  his  guilt." 

The  directions  so  given  fully  embraced  the  law  upon  all  points  in- 
cluded in  the  instruction  asked  for,  but  not  given.  Therefore,  under 
the  circumstances,  there  was  no  error  in  the  refusal.  The  judgment 
of  the  district  court  must  be  affirmed. 

YalektinEi  J.,  concurring.     Johnston,  J.,  not  sitting. 
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State  ex  rel.  v.  Burbows. 
Filed  January  7, 1886. 

1.  Pkactice— Decision  at  CHAMBBRS—BrLL  op  Excbpttons. 

An  objection  to  the  decision  of  a  judge  at  chambers  should  be  reduced  to 
writing,  and  presented  to  the  judge  for  his  allowance  at  the  conclusion  of  tho 
hearing  wlien  the  decision  is  made,  unless  application  is  made  for  additional 
time,  which  may  be  given,  but  never  to  exceed  10  days.  If  no  time  is  asked  or 
given  at  the  conclusion  of  the  hearing  before  such  judge,  the  parties  are  con- 
cluded, and  are  not  thereafter  entitled  to  present  for  allowance,  and  have  set- 
tied  and  signed,  a  bill  of  exceptions. 

2.  Bamb— Supplementary  Pboceeding8-*An8Web— Wafvxr. 

In  proceedings  in  aid  of  execution,  instituted  under  section  4822  of  the  Code, 
the  judgment  debtor  cannot  be  required,  by  an  order  of  the  judge  of  the  dis- 
trict court,  to  appear  and  answer  concerning  his  propertj'  outside  of  the  county 
to  which  the  execution  against  him  was  issued ;  but  where  the  order  was  made 
and  served  upon  the  judgment  debtor,  requiring  him  to  appear  within  the 
proper  county,  and  afterwards,  hy  the  consent  of  all  the  parties  concerned 
and  with  the  approval  of  the  judge,  the  judgment  debtor  voluntarily  appears 
in  another  county  in  the  same  judicial  district,  and  submits  to  an  examination 
which  is  reduced  to  writing,  and  signed  by  the  debtor  without  objection,  and 
the  further  consideration  of  the  case  is  then  adjourned  to  the  county  to  which 
the  execution  was  issued  and  where  the  proceetlings  were  instituted,  and  the 
judgment  debtor  there  proceeds  with  the  hearing  without  objection,  and  by 
general  consent  introduces  and  reads  in  evidence  the  testimony  so  taken  and 
reduced  to  writing  outside  of  the  county,  he  thereby  waives  the  irregularity  of 
an  examination  in  a  county  other  than  the  one  to  which  the  execution  was  ia- 
sued. 
Same— CoMBCiTMEirr  for  Contempt. 

A  judgment  debtor  may  be  committed  for  contempt  for  willful  disobedience 
of  an  order,  made  by  a  district  judge  in  proceedings  in  aid  of  execution,  re- 
quiring him  to  apply  property  in  his  possession,  not  exempt,  to  the  satisfaction 
of  a  judgment  rendered  against  him,  and  upon  which  an  execution  has  been 
returned  unsatisfied. 

Appeal  from  Marion  county. 

T.  A.  Bogle  and  J.  H.  Morse,  for  the  State. 

Dean  dt  HcBs^tot  appellant. 

Johnston,  J.  On  the  eleventh  day  of  August,  1884,  the  judge  of 
the  district  court  of  Marion  county  issued  an  attachment  against 
Melvin  Burrows  for  contempt  in  willfully  refusing  to  comply  with  the 
orders  made  by  said  judge  in  certain  proceedings  in  aid  of  execution 
pending  before  him.  The  attachment  was  returned,  and  a  hearing 
was  had  before  the  judge  at  chambers,  upon  the  thirtieth  day  of  Au- 
gust, 1884,  when  he  was  adjudged  guilty  of  contempt,  and  was  com- 
mitted to  the  jail  of  Marion  county  until  he  should  comply  with  the 
orders  of  the  judge  which  he  had  disobeyed.  From  this  order  and 
judgment  he  appeals  to  this  court. 

The  first  question  which  we  meet  in  this  case  is  raised  by  an  ob- 
jection to  that  part  of  the  record  which  purports  to  be  a  bill  of  ex- 
ceptions, because  it  was  not  settled  and  signed  within  the  time  pre- 
scribed by  law.  The  record  shows  that  the  decision  of  the  judge,  to 
which  exception  is  taken,  was  made  on  the  thirtieth  day  of  August, 
1884,  and  that  the  bill  of  exceptions  was  presented  and  allowed  on 
the  eighteenth  day  of  September,  1884.  It  is  provided  that  bills  of 
V.Sp.no.G— 29 
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exceptions  in  criminal  trials  shall  be  settled,  signed,  and  filed  in  the 
same  manner  as  in  civil  actions,  and  section  300  of  the  Code  of  Civil 
Procedure  prescribes  that : 

"The  party  objecting  to  a  decision  must  except  at  the  time  the  decision  Is 
made,  and  time  may  be  given  to  reduce  the  exception  to  writing,  but  not  be- 
yond the  term.  If  the  decision  objected  to  is  made  In  vacation  or  at  cham- 
bers, the  judge  may  give  time  to  reduce  the  exception  to  writing,  not  exceed- 
ing ten  days." 

The  language  of  the  statute  is  plain,  and  clearly  limits  the  time 
within  which  bills  of  exception  may  be  presented  and  allowed.  It  has 
been  held  by  this  court  that  a  bill  of  exceptions  not  filed  within  the 
time  prescribed  by  law  forms  no  part  of  the  record,  and  that  the 
judge  cannot,  even  with  the  consent  of  coimsel,  extend  the  time  for 
reducing  the  exceptions  to  writing  and  presenting  them  for  allowance 
beyond  the  statutory  limit  within  which  it  must  be  completed;  and 
that  this  court  cannot  take  cognizance  of,  or  consider  as  a  part  of  the 
record,  a  bill  of  exceptions  which  is  not  allowed  and  authenticated  in 
the  manner  and  within  the  time  prescribed  by  the  statutes.  Brown 
v.  Rhodes,  1  Kan.  359;  Gallaher  v.  Southwood,  Id.  143;  Lownsberry 
v.  Rakestraw,  14  Kan.  151-154;  State  v.  Bohan,  19  Kan.  48. 

The  rule  prescribed  by  the  statute  is  a  reasonable  one.  The  the- 
ory is  that  the  exceptions  should  at  once  be  reduced  to  writing,  and 
allowed  and  settled  while  the  facts  and  proceedings  in  the  case  are 
fresh  in  the  minds  of  judge  and  counsel.  The  party  objecting  to 
the  decision  of  a  judge  made  in  vacation  or  at  chambers  should  pre- 
pare and  present  his  bill  of  exceptions  at  the  time  of  the  hearing  at 
which  the  rulings  or  decisions  objected  to  are  made,  and  while  the 
counsel  for  the  opposite  party  are  present.  If  additional  time  is  nec- 
essary or  desired  in  which  to  reduce  the  exceptions  to  writing,  appli- 
cation should  be  made  to  the  judge  therefor,  who  may  give  time  not 
exceeding  10  days.  If  no  time  is  asked  or  given  at  the  conclusion  of 
the  hearing  before  the  judge,  the  parties  are  concluded,  and  are  not 
thereafter  entitled  to  have  the  exceptions  allowed  or  settled.  These 
requirements  are  absolute,  and  we  cannot  disregard  them.  In  this 
case  there  was  no  extension  of  time  asked  for  by  the  appellant  or 
granted  to  him.  From  the  statement  made  by  the  judge  attached  to 
the  bill  of  exceptions,  it  appears  that,  on  the  sixth  of  September,  1884, 
the  appellant  appeared  before  the  judge  and  presented  for  his  allow- 
ance an  incomplete  and  imperfect  bill  of  exceptions,  which  the  judge 
refused  to  allow  and  settle.  The  appellant  then  gave  notice  to  the 
opposite  party  that  the  bill  would  be  submitted  to  the  judge  for  his 
allowance  on  the  eighteenth  day  of  September,  which  was  accordingly 
done,  and  the  bill  was  then  allowed,  signed,  and  ordered  to  be  made 
a  part  of  the  record  of  the  cause,  against  the  objection  of  the  ap- 
pellee. It  will  be  observed  that  the  bill  of  exceptions  brought  up  in 
the  transcript  was  presented  and  allowed  nineteen  days  after  the 
decision  was  made,  and  at  a  time  when  the  power  of  the  judge  to 
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settle  and  sign  the  exceptions  was  at  an  end.  The  bill  of  exceptions, 
therefore,  is  not  properly  a  part  of  the  record,  and  we  are  compelled 
to  disregard  it. 

The  bill  of  exceptions  having  been  stricken  out,  there  remains  in 
the  record  only  the  transcript  of  the  findings  and  judgment  in  the 
contempt  proceeding,  and  any  question  raised  thereon  is  properly 
before  us.  Most  of  the  argument  made  by  counsel  on  behalf  of  ap- 
pellant is  directed  to  alleged  errors,  which  appear  only  in  the  bill  of 
exceptions,  and  are  excluded  from  our  consideration.  In  the  absence 
of  the  testimony  in  the  case,  we  are  bound  to  assume  that  it  fully 
supports  the  findings,  and  that  the  proceedings  were  regular,  except 
so  far  as  error  may  appear  in  the  entry  of  the  findings  and  judgment. 
Appellant  contends  that  he  cannot  be  held  guilty  of  contempt  in  this 
case,  because  the  order  of  the  judge  to  which  he  refused  to  yield  obe- 
dience was  void.  The  ground  upon  which  he  makes  this  claim  is 
that  the  examination  of  the  judgment  debtor  in  the  proceedings  in 
aid  of  execution  was  held  at  Cottonwood  Falls,  outside  of  the  county 
where  the  judgment  debtor  resided,  and  to  which  the  execution  was 
issued.  It  is  true  that  section  482  of  the  Code,  in  referring  to  the 
power  of  the  judge  to  require  a  judgment  debtor  to  appear  and  an- 
swer concerning  his  property,  provides  that  it  shall  be  before  "such 
judge,  at  a  time  and  place  specified  in  such  order,  within  the  county 
to  which  the  execution  was  issued."  The  examination  of  appellant 
in  Chase  county  was  irregular;  but  in  this  case  it  appears  from  the 
findings  of  the  judge  that  the  appearance  of  the  appellant  outside 
of  Marion  county,  where  he  resided,  and  his  examination  at  Cotton- 
wood Falls,  Chase  county,  was  voluntary,  and  apparently  was  held 
there  for  his  convenience.  It  appears  that  an  order  was  first  issued 
requiring  the  appellant  to  appear  in  Marion  county  and  answer  con- 
cerning his  property.  This  order  was  dvtly  served  upon  the  appel- 
lant ;  but  he  failed  to  obey  it,  and  was  cited  to  appear  at  Cottonwood 
Falls,  where  the  judge  was  then  holding  court,  and  show  cause  why 
he  should  not  be  punished  for  contempt  in  refusing  to  conform  to  the 
requirement  made  by  the  judge.  The  appellant  accordingly  appeared 
under  this  citation,  and  purged  himself  of  contempt,  and  then  and 
there  he  volunteered  to  submit  to  an  examination,  which  was  reduced 
to  writing,  and  which  he  signed  without  objection  or  exception.  The 
further  consideration  of  the  case  was,  with  the  consent  of  all  the 
parties,  then  adjourned  till  a  later  day  in  Marion  county,  where  the 
hearing  was  completed  and  where  the  order  objected  to  was  made. 

It  will  be  seen  that  the  proceeding  was  instituted  in  the  proper 
county,  and  service  upon  the  appellant  was  there  made.  The  exam- 
ination of  the  appellant,  and  other  testimony  taken  outside  of  the 
county  being  in  writing,  was  submitted  by  appellant  for  the  consid- 
eration of  the  judge  at  the  adjourned  hearing  in  Marion  county,  and 
no  question  or  objection  was  made  by  the  appellant  that  it  had  been 
taken  and  reduced  to  writing  in  Chase  county.    Whatever  of  irregu- 
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larity  there  wasf  in  the  examination  of  appellant,  outside  of  the  county 
where  the  execution  issued,  was  therefore  waived.  The  appellant, 
having  introduced  and  read  in  evidence  the  testimony  taken  outside 
of  the  county,  with  the  consent  of  the  opposite  party  and  the  approval 
of  the  judge,  cannot  thereafter  be  heard  to  object.  Hobart  v.  Frost, 
5  Duer,  673;  Viburt  v.  Frost,  3  Abb.  Pr.  119;  Buel  v.  Lockport,  3 
N.  Y.  197;  State  v.  Adams,  20  Kan.  325. 

As  another  ground  of  error,  it  is  insisted  by  the  appellant  that  the 
order  which  he  refused  to  obey,  and  upon  which  refusal  the  proceed- 
ing for  contempt  is  founded,  was  one  which  the  judge  had  no  author- 
ity to  make;  that  the  order  made  was  one  commanding  the  appellant 
to  pay  a  debt,  and  that  to  commit  him  for  contempt  in  failing  to 
obey  the  order  would,  in  effect,  be  imprisonment  for  debt.  In  such 
proceedings,  "the  judge  may  order  any  property  of  the  judgment 
debtor,  not  exempt  by  law,  in  the  hands  either  of  himself  or  any 
other  person  or  corporation,  or  due  to  the  judgment  debtor,  to  be  ap- 
plied towards  the  satisfaction  of  the  judgment,  and  may  enforce  the 
same  by  proceedings  for  contempt,  in  case  of  refusal  or  disobedience." 
Section  490,  Code.  In  this  case  the  judge  found  that  the  appellant 
had  property,  which  consisted  of  money  in  his  possession  and  under 
his  control,  not  exempt  by  law,  that  should  be  applied  towards  the  sat- 
isfaction of  the  judgment;  and  ordered  that  it  be  so  applied.  It  was 
not  an  order  to  pay  a  debt,  but  was  a  direction  to  apply  certain  prop- 
erty, discovered  upon  the  examination  to  be  in  the  possession  of  the 
appellant,  to  tue  satisfaction  of  the  judgment  against  him. 

A  showing  by  the  judgment  debtor  that  his  disobedience  of  the  order 
was  not  willful  or  contumacious,  but  was  occasioned  by  a  lack  of  money 
or  property  with  which  to  satisfy  the  judgment,  would  ordinarily  en- 
title him  to  a  discharge;  and  a  commitment  for  contempt,  based  on 
the  refusal  to  obey  an  order  in  such  a  case,  would  probably  be  in  vio- 
lation of  our  constitution,  which  forbids  imprisonment  for  debt,  ex- 
cept in  cases  of  fraud.  But  whether  the  testimony  before  the  judge 
showed,  or  tended  to  show,  fraudulent  conduct  on  the  part  of  the  ap- 
pellant in  the  concealment  of  his  property,  or  in  seeking  to  avoid  the 
application  of  money  or  property  to  the  satisfaction  of  the  judgment, 
or  whether  he  was  willfully  obstinate  in  his  conduct,  we  cannot  know; 
none  of  the  testimony  is  before  us. 

We  refrain  from  expressing  any  opinion  upon  the  question  of  how 
far  a  judge  may  go  by  an  order,  made  in  proceedings  in  aid  of  execu- 
tion, to  enforce  a  payment  of  peoaniary  obligations,  until  it  is  fairly 
presented  to  us.  With  nothing  before  us  but  the  findings  of  the  judge, 
we  are  unable  to  say  that  the  order  made  in  this  case  is  unwarranted 
or  erroneous,  and  therefore  it  will  be  affirmed.  It  appears  that  the 
name  of  the  late  attorney  general  is  signed  to  one  of  the  motions  filed 
in  this  case,  but  it  was  without  his  knowledge,  and  no  part  was  taken 
by  him  in  any  of  the  proceedings  in  the  cause. 

(All  the  justices  concurring.) 
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(SS  Kan.  84) 

BoABD  OF  County  Com'bs  of  Woodson  Co.  v.  Heed. 

Filed  January  7, 1885. 

Highways  and  Road— Jukisdiotion— Non-Rksjdknce  of  Land-Owkeb— Fenc- 
iKo— Damages. 

Wlicrc  a  Bufficient  petition  is  filed  With  the  board  of  county  commissioners 
of  a  county  for  the  laying  out  of  a  public  road,  and  thereafter  the  road  is  reg- 
ularly laid  out,  as  prescribed  by  the  statute,  with  the  exception  that  no  notice 
is  given  to  one  of  the  owners  through  whose  land  the  road  is  laid  out,  as  pre* 
scribed  by  section  4,  chapter  89  of  the  Compiled  Laws  of  1879,  nor  any  finding 
made  by  the  board  that  the  land-owner  is  a  non-resident  of  the  county,  held, 
that  the  want  of  Jurisdiction  over  the  person  of  such  land-owner  is  cured  by 
the  presentation  by  him  to  the  board  of  county  commissioners  of  a  clHim  for 
damages  in  consequence  of  the  opening  of  the  road;  and  also  held,  that  after 
such  land-owner  has  acted  upon  the  order  of  the  board  in  opening  the  road,  and 
constructed  two  miles  of  fence  required  to  be  built  to  leave  the  road  open,  and 
has  presented  to  the  board  his  claim  for  damages  in  consequence  of  the  opening 
of  the  road,  the  board  has  no  authority  to  revoke  its  order  laying  out  and  estab- 
lishing the  road  upon  the  ground  that  such  land-owner  had  no  notice  as  pre- 
scribed by  the  statute. 

The  facts  in  this  case  are  as  follows :  On  October  6,  1882,  Conrad 
Hester  and  others  presented  their  petition  to  the  board  of  county 
commissioners  of  Woodson  county,  asking  a  public  road  to  be  laid 
out  in  Owl  Greek  township  in  that  county,  described  as  follows: 
Commencing  at  the  S.  E*  corner  of  section  22,  township  25,  range 
16  E.,  running  thence  N.  two  miles  on  section  line  as  near  as  practi- 
cable, and  terminating  at  N.  E.  corner  of  section  15,  township  25, 
range  16  E.  The  commissioners  being  satisfied  that  the  petition 
was  a  legal  one,  and  that  the  proper  bond  had  been  filed,  appointed 
three  disinterested  householders  of  the  county  as  viewers,  and  desig- 
nated  the  fifteenth  day  of  December,  1882,  as  the  day  upon  which 
the  viewers  would  proceed  to  view  the  road,  and  give  all  parties  in- 
terested a  hearing.  The  board  of  county  commissioners  also  directed 
the  county  clerk  to  notify  the  viewers  and  county  surveyor  of  the  time 
and  place  of  meeting.  The  viewers*  report  was  filed  January  6, 
1882.  The  report  was  in  favor  of  the  location  of  the  road,  and  stat- 
ing the  amount  of  damages  assessed  by  them,  and  to  whom.  The 
report  was  adopted,  and  damages  allowed.  The  county  clerk  was  di- 
rected to  place  said  road  upon  the  records,  and  the  board  of  county 
commissioners  ordered  the  same  to  be  opened  in  the  manner  provided 
in  the  statute.  On  July  3,  1883,  Mary  B.  Heed  presented  a  claim 
of  $680  to  the  county  commissioners  for  damages,  on  account  of  the 
road  being  laid  out  over  her  land.  The  claim  was  not  then  acted 
upon,  but  passed  over  for  further  consideration.  At  the  meeting  of 
the  board  on  April  8,  1884,  the  claim  of  Mary  6.  Heed  for  damages 
was  called  up,  and  thereupon  the  board  disallowed  the  claim,  and 
held  that  its  proceedings  in  establishing  the  road  were  without  ju 
risdiction,  and  therefore  void,  for  the  following  reasons : 
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''That  the  said  Mary  B.  Heed  was,  at  the  time  of  the  meeting  of  the  view- 
ers on  said  road  and  during  the  pendency  of  all  the  prooeedings  relating 
thereto,  a  non-resident  of  the  county  of  Woodson;  and  that  no  notice  of  the 
time  and  place  of  the  meeting  of  the  viewers  of  said  road  was  ever  served 
on  her,  or  upon  any  agent  of  hers  residing  in  the  county  of  Woodson  in  *he 
possession,  charge,  or  control  of  land,  or  to  any  party  or  person  authorized 
to  receive  or  accept  a  notice  for  her,  or  that  the  said  Mary  B.  Heed  had  in 
any  manner  ever  waived  service  of  the  notice;  and  that  there  was  no  findicig 
made  by  the  board  that  she  was  a  non-resident  of  said  county  or  state.'' 

The  board  thereupon  directed  the  county  clerk  to  notify  the  trustee 
of  Owl  Greek  tovmship  that  the  road  heretofore  laid  out  was  not  a  legal 
highway  as  to  that  portion  of  the  same  between  sections  14  and  15» 
in  township  25,  range  16  E.  Mary  B.  Heed  appealed  from  the  action 
of  the  board  of  county  commissioners  to  the  district  court.  At  the 
June  term  of  the  court  for  1884,  the  case  came  on  for  hearing.  The 
following  agreed  statement  of  facts  was  presented  to  the  court : 

**  ( 1)  That,  at  the  time  the  road  complained  of  was  petitioned  for  and  granted 
and  established,  Mary  B.  Heed  was  the  owner  of  portions  of  sections  14  and 
15,  T.  25,  B.  18,  Woodson  county*  Kas.,  and  said  road  was  located  and  estab- 
lished through  her  land  between  said  sections  for  the  distance  of  one  mile. 
(2)  That,  at  the  time  said  road  was  petitioned  for  and  while  proceedings 
were  pending  before  said  board  ^i  the  location  of  said  road,  Mary  B.  Heed 
was  not  a  resident  of  Woodson  county,  and  did  not  have  any  agent  in  said 
county, and  has  not  beeq  %  resident  of  said  county  since;  neither  has  she  had 
any  agent  in  said  county.  (3)  That  the  notice  to  land-owners  was  not  served 
on  her  or  ol  her  duly  authorized  agent,  and,  until  the  filing  of  her  bill  for 
damages^  she  made  no  appearance  in  said  cause.  (4)  That,  after  said  road 
was  located  and  established  by  said  board,  they  ordered  the  county  clerk  to 
give  the  requisite  notice  to  the  township  trustee  declaring  the  same  a  public 
highway,  and  said  notice  was  given,  and  from  that  time,  until  the  claim  of 
Mary  B.  Heed  for  damages  was  finally  disallowed,  said  road  was  treated  by 
the  county  in  all  respects  as  a  public  highway.  (5)  That,  after  the  action  of 
said  board  of  county  .commissioners  which  resulted  in  the  location  of  said 
roud  by  them,  Mary  B.  Heed  fenced  her  said  land,  and  in  so  doing  left  said 
road  open,  building  a  fence  on  either  side  of  said  road,  she  having  had  notice 
of  the  final  order  of  said  board,  locating  said  road,  after  tho  same  was  done 
and  before  building  said  fence,  the  fence  so  built  on  either  side  of  said  road 
being  built  for  one  mile  on  either  side,  being  2  miles  of  fence  required  to  be 
built  to  leave  said  road  open;  said  fence  being  a  lawful  fence,  consisting  of 
posts  set  one  rod  apart  and  three  barbed  wires.  (6)  That,  until  said  Mary  B. 
Heed  presented  her  bill  for  damages,  slie  never  made  any  appearance  to  said 
proceedings.  (7)  Tiiat  said  Mary  B.  Heed  has  not  received  anything  on  ac- 
count of  damages  by  reason  of  said  road  having  been  located.  (8)  Tliat  the 
action  taken  by  said  board  on  the  eighth  of  April,  1884,  declaring  said  road 
not  a  public  highway,  was  taken  after  said  Mary  B.  Heed  had  left  said  road 
open  and  built  said  fences  and  presented  her  bill  to  said  board  for  damages." 

The  board  of  county  commissioners  demurred  to  the  plaintiff's 
cause  of  action,  which,  upon  argument,  was  overruled  by  the  court. 
The  defendant  excepted  and  brings  the  case  here. 

J.  E,  Pickett,  for  plaintiff  in  error. 

Ooodin  dt  Keplinger,  for  defendant  in  error. 
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HoRTON,  C.  J.  It  is  contended  by  the  board  of  county  commis- 
sioners  of  Woodson  county  that  the  claim  for  damages  for  the  loca- 
tion of  the  public  road  across  the  land  of  the  claimant  was  properly 
disallowed ;  for  the  alleged  reason  that  the  action  of  the  board  in  at- 
tempting to  lay  out  and  establish  the  road  was  wholly  without  juris- 
diction, and  therefore  void.  In  support  of  this  it  is  urged  that,  as  no 
notice  was  given  to  the  claimant,  or  to  any  one  in  possession,  or 
claiming  to  have  possession  or  control  of  the  land,  nor  any  finding  of 
any  kind  made  with  reference  thereto,  the  board  had  no  authority  to 
take  action  upon  the  report  of  the  viewers,  or  to  order  the  road  to 
be  opened.  Section  4  of  chapter  89  of  the  Compiled  Laws  of  1879 
is  referred  to,  as  also  the  following  cases :  Commissioners  v.  Muhleri' 
backer,  18  Kan.  129;  State  v.  Farry,  23  Kan.  731;  Commissioners 
Chase  Co.  v.  Cartter,  30  Kan.  681 ;  S.  C.  1  Pao.  Rbp.  814. 

On  the  other  hand,  it  is  answered  that  the  board  of  county  com- 
missioners had  jurisdiction  of  the  subject-matter  at  the  time  of  its 
action  in  the  premises,  although  not  jurisdiction  of  the  person  of  the 
claimant;  but  that  the  want  of  jurisdiction  of  the  person  was  cured 
when  the  claimant  requested  the  payment  of  her  damages  in  conse- 
quence of  the  opening  of  the  road.  The  case  is  said  to  assimilate 
to  a  judgment  that  has  been  rendered  without  service  when  the  court 
had  jurisdiction  of  the  subject-matter,  but,  on  account  of  the  want  of 
the  service,  no  jurisdiction  of  the  person.  In  such  a  case  the  appear- 
ance of  the  party,  except  to  question  the  jurisdiction,  confers  jurisdic- 
tion, and  relates  back  to  the  beginning  of  the  action.  In  short,  that 
any  want  or  defect  in  the  service  of  process  is  waived  by  the  general 
appearance  of  the  party,  and  that  such  action  is  the  submission  in 
itself  to  the  jurisdiction  of  the  court  or  tribunal.  George  v.  Hatton, 
2  Kan.  333;  Haas  v.  Lees,  18  Kan.  449;  Walkenhorst  v.  Lewis,  24 
Kan.  420.  This  view  is  the  correct  one.  As  the  land-owner  can 
waive  the  notice  prescribed  by  the  statute  by  presenting  his  claim  for 
damages,  it  is  too  late,  after  the  road  has  been  opened  and  such  claim 
has  been  presented,  for  the  board  of  county  commissioners  to  revoke 
its  action  for  want  of  jurisdiction  of  the  person  of  the  claimant.  Og* 
den  V.  Stokes,  25  Kan.  517;  Commissioners  Chase  Co.  v.  Allen,  Id. 
616. 

The  claimant  had  notice  of  the  final  order  of  the  board  locating 
the  road,  and  thereafter  built  a  lawful  fence  for  one  mile  on  either 
side  of  the  road.  After  this  action  upon  her  part,  and  the  presenta- 
tion of  her  claim  for  damages,  it  would  be  exceedingly  unjust  to  de- 
cide that  the  board  of  county  commissioners  should  be  permitted  to 
deny  the  validity  of  its  own  acts  on  account  of  the  want  of  jurisdiction 
Over  the  land-owner.  In  this  case  everything  was  done  that  was  nec- 
essary for  the  establishment  of  the  road,  excepting  the  service  of  the 
notice  upon  the  claimant;  and  the  board  made  no  attempt  to  revoke 
its  action  until  after  the  claimant  had  constructed  two  miles  of  fence 


Digitized  by 


Google 


456  THE  PACIFIC   BEPOBTEU.  [EaO. 

required  to  be  built  to  leave  the  road  open,  and  had  presented  her 
claim  for  damages;  and  thereby  waived  the  question  of  jurisdiction. 
Under  these  circumstances  the  order  of  the  board,  in  deciding  that  its 
action  was  without  jurisdiction,  was  improperly  made  and  cannot  af- 
fect the  claimant.  The  ruling  and  judgment  of  the  district  court  in 
overruling  the  demurrer  will  be  sustained. 
(All  the  justices  concurring.) 
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SUPREME  COURT  OF  NEW  MEXICO. 

(3  N.  M.  [Gild.]  827)  

MagYeaoh  and  others  r.  Atohisok,  T.  &  b.  F.  B.  Go. 
Filed  January  19, 1885. 

1.  CToMiroN  Carhibr— Stoffiso  in  Tkaksitu— New  Ordeb  to  Ship— Coiitbaot 

—Party. 

A  comraon  carrier  who,  iii>on  notice  from  the  owner  of  goods  to  stop  thorn 
in  transitu  and  hold  them  for  such  owner,  complies,  does  not  become  parly 
to  a  new  contract  of  carriage  by  the  subsequent  order  of  the  owner  to  ship 
them  to  another  person  and  place. 

2.  8amb— Loss  OF  Goods— RsBPONHiBiiirrT  QEKKRALiiT—PBOxjUATB  Cause. 

A  common  carrier  is  only  liable  where  the  injurious  act  complained  of  is  the 
proximate  and  not  the  remote  cause  of  the  loss. 
8.  Same— Seizure  of  Goods  under  Legal  Process— Li  ability  of  Carrier. 
Seizure  under  legal  process,  like  the  act  of  God,  will  excuse  the  common  car- 
rier from  delivering  goods  intrusted  to  his  care  for  shipment 
4.  Same— Attachuent  Lett — Duty  of  Carrier. 

It  is  not  the  duty  of  a  common  carrier  to  remove  goods  committed  to  him,  In 
order  to  prevent  their  being  subjected  to  an  attHchincnt  levy. 
6.  Same — Seizure  of  Goods— Knowledge  by  Owner — Notice — Responsibility. 
If  property  in  the  hands  of  a  common  carrier  is  seized  under  legal  process, 
and  the  owner  has  timely  knowledge  thereof,  the  carrier  hus  a  right  to  pre- 
sume that  such  owner  will  take  the  proper  steps  in  the  premises  without 
formal  notice  from  him.  In  such  a  case  the  negligence  and  laches  of  the 
owner,  if  it  does  not  occasion  the  loss,  so  far  contributes  towards  it  that  he 
must  bear  the  burden  of  it,  and  he  cannot  be  heard  to  attribuie  the  fault  tc 
another. 

Appeal  from  district  court,  Bernalillo  county, 

W.  B,  Childers,  for  appellants. 

H,  L.  Waldo,  for  appellee. 

AzTELLy  G.  J.  This  is  an  action  brought  to  recover  the  value  of 
eertain  goods,  wares,  and  merchandise  alleged  to  have  been  shipped 
by  the  plaintiffs  over  the  railroad  of  the  defendant,  and  to  have  been 
lost  by  the  negligence  of  the  defendant.  The  declaration  contains 
two  counts — one  in  case,  the  other  in  trover.  The  defense  was  the 
general  issue,  and  a  special  plea  setting  up  the  seizure  of  the  goods 
under  legal  process.  The  court,  on  the  trial  below,  directed  a  ver- 
diet  for  defendant.  It  appears  from  the  evidence  that  Franklin  Mac- 
Yoagh  &  Co.,  a  firm  in  Chicago,  having  sold  on  credit  certain  gro* 
ceries  to  Richards  &  Co.,  a  firm  at  Cerillos,  in  Santa  Fe  county,  New 
Mexico,  on  the  sixteenth  day  of  February,  18S2,  delivered  these  goods 
at  Chicago  to  the  Chicago,  Burlington  &  Quincy  Bailroad  Company, 
to  be  shipped  over  said  company's  road  to  Atchison,  Kansas,  and 
thence  over  the  railroad  of  the  defendant  to  Cerillos,  a  station  on  the 
line  of  defendant's  road.  After  the  goods  were  shipped,  Bichardscb 
Co.,  the  consignees,  became  insolvent,  still  indebted  to  plaintiffs  for 
the  goods.  On  the  twenty-sixth  day  of  February,  plaintiffs  requested 
Bipley,  agent  of  the  Chicago,  Burlin^^ton  &  Quincy  Bailroad  Company 
at  Chicago,  to  stop  the  goods^  if  podsible,  at  Pueblo,  and  change  con» 
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Bignment  to  read :  "Order  Franklin  MacVeagh  &  Co.^  Or,  if  too  late 
to  stop  at  Pueblo,  to  make  consignment  read :  "To  order  Franklin 
MacVeagh  &  Co.,  Cerillos."  The  plaintiffs  were  advised,  March  6th, 
that  the  goods  were  held  at  Cerillos,  as  requested  by  them.  Subse- 
quently, plaintiffs,  through  the  Chicago,  Burlington  &  Quincy  Bail- 
road  Company,  ordered  these  goods  to  be  shipped  to  one  C.  A.  8tein, 
at  Albuquerque.  It  does  not  appear  from  the  record  at  what  precise 
time  this  order  was  received,  although  it  is  to  be  gathered  from  a  let- 
ter of  Peabody,  defendant's  agent  at  Atchison,  under  date  of  March 
3l8t,  that  he  had  some  previous  knowledge  of  such  order.  The  goods 
were  never  shipped  by  the  defendant  from  Cerillos,  but  remained  there 
until  the  sixteenth  day  of  March,  when  one  N.  B.  Laughlin  presented 
his  authority  as  deputy  sheriff  of  Santa  Fe  county,  produced  and  read 
certain  writs  of  attachment,  declared  to  the  agent  that  he  attached 
the  goods  in  question  as  the  property  of  Richards  &  Co«,  and  would 
hold  the  railroad  company  responsible  for  them,  but  did  not  take  the 
goods  into  manual  possession,  nor  summon  the  defendant  as  garnishee. 
Thereafter  the  goods  remained  in  the  possession  of  the  defendant  un- 
til April  19th,  following,  when,  as  alleged  by  defendant,  they  were  act- 
ually seized  and  taken  possession  of  by  the  sheriff  under  said  writs 
of  attachment.  These  goods  having  reached  their  place  of  destina- 
tion and  been  held  for  plaintiffs,  as  requested,  we  think  the  contract  of 
carriage  bad  terminated,  and  the  liability  of  the  defendant  as  a  ware- 
housemen had  begun.  It  makes  no  difference  that  the  goods  had  not 
been  removed  from  the  car. 

It  is  in  evidence  that  the  defendant  had  no  depot  or  warehouse 
building  at  Cerillos;  its  business  being  transacted  in  a  box  car.  To 
render  the  defendant  liable  as  a  common  carrier  for  the  loss  of  these 
goods,  a  new  contract  must  be  shown  to  have  been  entered  into  be- 
tween the  plaintiffs  and  defendant,  followed  by  a  loss  through  the 
negligence  of  the  defendant.  The  order  to  ship  to  Stein,  at  Albu- 
querque, of  itself  does  not  constitute  such  a  contract.  Some  promise 
or  undertaking  by  the  defendant  to  carry  as  ordered  must  appear,  but 
the  evidence  does  not  disclose  it.  For  refusing  to  carry  when  ordered 
or  requested  so  to  do,  a  common  carrier  will  be  subjected  to  liability. 
The  obligation  is  to  carry,  and  he  may  not  ignore  it ;  but  the  cause  of 
action  stated  does  not  proceed  upon  the  theory  that  defendant  refused 
to  carry,  but  that  it  undertook  and  through  negligence  failed  to  de- 
liver. It  is  contended  that  this  acknowledgment  by  the  defendant 
that  it  held  the  goods  at  Cerillos  subject  to  the  order  of  plaintiffs  as 
requested  by  them,  and  the  subsequent  order  to  ship  to  Stein,  at  Al- 
buquerque, constituted  a  contract.  Fairly  construed,  this  acknowl- 
edgment by  the  defendant  had  no  other  object  or  effect  than  to  rec- 
ognize the  ownership  of  the  goods  as  being  in  the  plaintiffs  instead 
of  Bichards  &  Co.  against  whom  they  were  exercising  the  right  of 
stoppage  in  transitu,  and  merely  changed  the  destination  of  the  goods 
at  Cerillos  to  MacVeagh  ds  Co.     The  right  of  action,  if  any,  was 
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against  the  defendant  as  a  warehoaseman  for  failing  to  forward,  and 
not  as  a  common  carrier.  Bat  should  it  be  conceded  that  the  facts 
proved  constituted  a  contract  to  carry  to  Albuquerque,  and,  the  goods 
being  in  the  hands  of  the  defendant,  liability  as  a  common  carrier 
thereby  attached,  still  the  defendant  is  not  liable  for  the  delay  in  keep- 
ing these  goods  at  Cerillos,  by  means  whereof  they  became  exposed  to 
seizure  under  legal  process.  A  common  carrier,  the  same  as  any  other 
person,  is  only  liable  where  the  injurious  act  complained  of  is  the  prox- 
imate and  not  the  remote  cause  of  the  loss.  That  these  goods  would 
not  have  been  seized  upon  legal  process  as  the  property  of  a  third 
person,  and  hence  not  lost  to  the  plaintiffs,  if  they  had  been  forwarded 
promptly  to  Albuquerque,  does  not  make  the  defendant  liable.  Seiz- 
ure under  legal  process,  like  the  act  of  God,  will  excuse  the  common 
carrier  from  delivering  goods  intrusted  to  his  care  for  shipment. 
There  is  no  pretense  in  this  case  that  there  was  any  collusion  on  the 
part  of  the  defendant  to  have  these  goods  seized,  but  only  that  the 
delay  exposed  them  to  seizure.  For  this  the  defendant  is  not  liable. 
The  injury  complained  of  must  be  shown  to  be  the  direct  consequence 
of  the  defendant's  negligence.  It  is  not  enough  that  the  negligence 
of  the  defendant  contributed  as  a  remote  cause  to  the  loss  which  hap- 
pened. The  failure  to  ship  promptly  and  the  detention  at  Gerillos, 
at  most,  was  the  remote  cause  of  the  loss.  Hoadley  v.  Transportation 
Co.  115  Mass.  804;  Railroad  Co.  v.  Reeves,  10  Wall.  176.  Nor  is  it 
considered  that  the  delay  occurring  after  the  sixteenth  of  March,  the 
action  of  the  deputy-sheriff  lacking  as  it  did  some  of  the  technical 
essentials  of  a  valid  levy,  and  although  it  might  have  been  reasonably 
anticipated  that  it  might  be  followed  by  a  more  formal  proceeding, 
was  changed  into  the  class  of  proximate  as  distinguished  from  remote 
causes.  Besides,  it  is  not  altogether  certain,  under  the  circumstances, 
whether  the  obligation  even  of  the  common  carrier  imposed  the  duty 
of  secretly  or  openly  removing  these  goods  beyond  the  reach  of  the 
sheriff  of  Santa  Fe  county,  for  the  mere  purpose  of  avoiding  service 
of  writ  of  attachment.  -A  decent  respect  for  the  law,  and  the  process 
by  which  it  is  enforced,  whatever  may  be  the  character  or  station  to 
whom  it  may  be  applied,  is  always  commendable,  and  to  pursue  a 
course  of  sharp  practice  with  it  under  any  circumstances  cannot  be 
too  severely  reprehended. 

It  is  contended  that  there  was  no  valid  seizure  of  the  goods.  In 
addition  to  what  transpired  on  the  sixteenth  of  March,  the  evidence 
shows  that  the  deputy-sheriff  kept  a  sort  of  surveillance  over  thesei 
goods  until  the  morning  of  the  nineteenth  day  of  April,  when  he  again 
went  to  the  defendant's  agent  at  Gerillos,  as  deputy-sheriff,  and  de- 
manded possession  of  the  goods,  to  which  demand  the  agent  opposed 
a  refusal,  saying  that  he  wanted  to  see  the  sheriff  and  get  his  receipt. 
A  few  days  prior  to  this  Laughlin  had  been  appointed  receiver  of 
Bichards  &  Co.  On  that  same  day,  and  a  few  hours  after,  the  sheriff, 
in  person,  together  with  Laughlin,  went  to  the  agent  and  demanded 
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possession  of  the  goods,  paid  the  freight,  and,  turning  to  Langhlin, 
told  him  to  go  and  get  the  goods.  The  agent  went  with  the  deputy, 
opened  the  car,  and  said  to  him,  *'Here  are  the  goods."  Laughlin  ob- 
tained permission  to  leave  the  goods  in  the  car,  went  away,  and,  for 
want  of  a  team  that  day,  came  back  the  next  and  took  away  the  goods. 
There  is  no  color  for  saying  these  acts  did  not  constitute  a  valid  seiz- 
ure under  the  writs  of  attachment.  The  most  scrupulous  precaution 
had  been  taken  by  the  agent  to  deliver  these  goods  to  Laughlin  in 
his  character  of  deputy* sheriff.  That  the  sheriff  should  permit  him 
(Laughlin)  to  take  the  goods  as  receiver,  cannot  alter  the  situation  of 
the  defendant  so  as  to  make  it  liable  for  a  wrongful  delivery  in  obe- 
dience to  legal  process. 

A  more  difficult  question  to  be  decided  is  as  to  the  notice  which 
plaintiffs  had  or  ought  to  have  had  of  the  seizure  of  these  goods  un- 
der the  attachment.  In  Stiles  v.  Davis,  1  Black,  107,  a  leading  case 
in  this  branch  of  the  law,  nothing  is  said  about  the  necessity  of  giving 
the  owner  notice  of  the  seizure.  The  court  decides  that  seizure  un- 
der legal  process  of  goods  or  the  property  of  a  third  person  consti- 
tutes a  good  defense  to  an  action  by  the  true  owner,  and  says  that 
the  lemedy  pursued  in  that  case,  an  action  of  trover,  was  a  mistaken 
one ;  that  the  officer  or  the  plaintiffs  in  the  attachment  suits  directing 
the  levy  were  the  proper  parties  to  have  been  sued.  The  language 
of  the  court  is  so  broad  and  sweeping  in  its  declaration  of  legal  prin- 
ciples applicable  to  this  class  of  cases,  that  there  seems  to  have  been 
left  no  room  for  introducing  a  lack  of  notice  to  the  owner  of  the  seiz- 
ure, as  a  fact  that  would  modify  the  principle  therein  announced ; 
and  were  it  not  that  courts  of  the  highest  respectability  have  confined 
the  rulings  in  that  case  as  applying  only  to  actions  of  trover,  and  not 
when  the  suit  is  brought  on  the  contract  of  carriage,  we  should  be 
inclined  to  hold,  upon  that  decision,  that  seizure  under  legal  pro- 
cess constituted  a  valid  defense,  with  or  without  notice  thereof  to  the 
owner.  But  it  must  be  admitted  there  are  strong  reasons  for  requiring 
prompt  notice  to  be  given  of  the  seizure  of  his  goods  to  the  owner, 
especially  in  a  proceeding  to  which  he  is  not  a  party,  and  of  which 
he  could  have  no  notice ;  reasons  so  cogent  that  sound  law  seems  im- 
peratively to  require  that  the  owner  should  have  such  notice,  or  that 
he  should  be  in  possession  of  such  knowledge  of  the  danger  menacing 
his  property,  and  under  such  circumstances  as  that  a  mere  tech- 
nical performance  of  the  requirements  of  the  law  by  the  common  car- 
rier would  not  place  him  in  any  better  situation  in  relation  to  his 
property  than  the  knowledge  already  possessed  by  him  enabled  him 
to  occupy.  If  property  has  been  seized  under  legal  process,  and  the 
owner  has  timely  knowledge  thereof,  and  was  as  much  in  a  position, 
by  the  exercise  of  ordinary  and  proper  diligence,  to  protect  it  as  if 
formal  notice  had  been  given,  the  common  carrier  may  well  presume 
that  such  diligence  will  be  employed,  and  thus  be  excused  from  the 
refined  and  technical  observance  of  the  rule  as  to  the  notice  and  kind 
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of  notice  which,  by  some  decisions,  seem  to  be  required.  In  snch 
case,  the  negligence  and  laches  of  the  owner,  if  it  do  not  occasion 
the  loss,  so  contributes  towards  it  that  he  should  bear  the  burden  of 
it,  and  not  be  heard  to  attribute  it  to  the  fault  of  another.  The  rule 
laid  down  in  Rolnnaon  v.  Railroad  Co.  16  Fed.  Rep.  57,  is  a  very 
stringent  one ;  but,  as  applied  to  the  facts  of  that  case,  none  too  much 
so;  nor  is  there  anything  said  by  the  court  in  that  case  which  con- 
flicts with  thoTiewB  herein  expressed.  Knowledge,  under  certain  cir- 
cumstances, is  recognized  as  fully  taking  the  place  of  formal  notice. 
In  this  case,  the  first  steps  towards  an  attachment  had  been  taken 
on  the  sixteenth  day  of  March.  That  the  agent  regarded  these  goods 
as  attached  is  quite  manifest,  and  so  held  the  goods  subject  thereto. 
On  the  fourth  of  April,  in  answer  to  an  inquiry  from  Peabody,  de- 
fendant's agent  at  Atchison,  he  informed  him  by  letter  that  the  goods 
were  attached  by  the  sheriff.  This  letter,  in  the  usual  course  of  rail- 
road communication,  was  transmitted  to  the  various  offices  along 
the  lines  over  which  the  goods  had  been  shipped  until  it  reached  Chi- 
cago, when  it  was  sent,  as  it  seems  from  the  indorsement  thereon  by 
Bipley,  the  Chicago,  Burlington  &  Quincy  agent,  to  the  plaintiffs,  who 
received  it  not  later  than  the  eleventh  day  of  April.  In  contemplation 
of  law,  notice  is  nothing  more  than  the  knowledge  of  a  fact,  state  of 
facts,  or  condition  of  things  communicated  by  one  whose  duty  it  is  so  to 
do  to  another,  who  has  the  right  to  receive  it,  or  some  interest  in  receiv- 
ing it.  In  this  case,  the  fact  which  plaintiffs  were  interested  to  know 
was  that  writs  of  attachment  were  in  the  hands  of  the  sheriff,  and 
their  property  was  menaced  or  affected  in  a  hostile  manner  thereby. 
The  question  is,  were  they  not,  by  this  letter,  coming  from  defend- 
ant's agent,  written  in  the  regular  line  of  his  duty,  transmitted  through 
the  proper  channels,  and  which  reached  them  eight  or  nine  days  be- 
fore the  final  act,  dispossessing  the  defendant  of  the  goods,  duly  and 
timely  admonished  of  their  jeopardy  ?  Certainly,  they  were  thereby 
placed  in  a  much  better  position  for  the  purpose  of  exercising  the 
proper  and  necessary  care  to  protect  and  rescue  their  property  than 
if,  upon  the  seizure  of  the  same  on  the  nineteenth  of  April,  the  most 
prompt  and  formal  notice  had  been  given.  If  these  facts  do  not  sat- 
isfy the  technical  requirements  of  the  law  of  notice  as  applicable  to 
common  carriers  in  cases  of  this  kind,  they  do  make  out  such  a  full 
and  timely  knowledge  on  the  part  of  the  plaintiffs  of  the  situation  of 
their  goods  with  reference  to  the  attachment  proceedings,  and  under 
such  circumstances  as  call  for  prompt  and  immediate  action  in  their 
own  behalf,  a  failure  to  give  which  can  be  designated  as  negligence 
and  laches  on  their  part,  and,  if  loss  resulted,  to  them  must  attach 
the  blame  and  consequences.  No  error  appearing  in  the  record/ the 
judgment  of  the  court  below  is  affirmed. 

Wilson,  J.,  concurs. 
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Territory  v.  Balazab. 

Filed  January  17,  1885. 

1.  Crtmtnal  Law— Murder— Evidence— Intent— Passion— Question  for  the 

Court. 

It  is  a  question  of  law  for  the  court  to  say,  upon  the  evidence,  whether  the 
time  which  elapsed  between  the  provocation  in  any  given  case  and  the  stroke 
was  sufficient  for  the  heat  of  passion  to  subside. 

2.  Same — Harmless  Instruction. 

One  can  take  no  objection  to  an  instruction  from  the  giving  of  which  he  suf- 
fers no  disadvantage. 

Appeal  from  First  judicial  district  court,  Rio  Arriba  county. 

Bell,  J.  The  defendant  was  indicted  at  the  May  term,  1884,  for 
the  killing  of  Jose  Martin.  The  case  was  tried  at  that  term,  and  he 
was  convicted  of  murder  in  the  second  degree.  A  motion  for  a  new 
trial  was  denied,  and  defendant  was  sentenced  to  imprisonment  for 
life,  from  which  sentence  appeal  was  taken  to  this  court.  The  errors 
assigned  are  as  follows:  First,  the  refusal  of  the  court  to  give  the 
tenth  instruction  asked  by  defendant;  second,  the  giving  by  the 
court  of  any  instruction  as  to  murder  in  the  second  degree;  third, 
the  said  instruction  as  to  murder  in  the  second  degree  is  misleading, 
and  does  not  correctly  state  the  law. 

The  tenth  instruction  asked  for  by  defendant  is  as  follows : 

•*If  the  jury  believe  from  the  evidence  that  defendant,  in  the  heat  of  passion, 
went  out  from  the  store  or  saloon  where  deceased  was  killed,  and  went  a  dis- 
tance of  one  hundred  or  one  hundred  and  fifty  yards,  and  returned,  running 
as  fast  as  he  could,  both  going  and  returning,  the  court  instructs  the  jury 
that  there  may  not  have  been  sufficient  time  for  defendant's  auger  to  cool, 
and  it  is  for  the  jury  to  say  whether  there  was  sufficient  time.** 

This  leads  us  to  consider  the  whole  evidence  in  the  case,  and  to 
what  degree  or  degrees  of  crime  it  pointed.  It  was  undoubtedly  the 
duty  of  the  court  to  instruct  the  jury  as  to  all  the  law  applicable 
to  the  evidence  in  the  case,  and  it  is  error  for  the  judge,  unless  there 
be  an  entire  absence  of  evidence  to  prove  a  particular  grade  of  crime, 
to  exclude  such  grade  from  the  consideration  of  the  jury.  Territory 
v.  Nichols,  2  Pao.  Rep.  78,  and  cases  cited.  On  the  other  hand,  the 
court  is  not  required  to  instruct  the  jury  as  to  any  degree  of  crime 
which  is  not  supported  by  the  evidence. 

In  the  case  at  bar  the  evidence  shows  that  on  the  morning  of  the 
eleventh  day  of  November,  1883,  the  defendant,  with  a  number  of 
other  men,  among  whom  was  the  deceased,  were  together  at  the  store 
or  saloon  of  Santiago  Candelaria,  drinking  and  gambling ;  that  the 
deceased  and  the  defendant  had  a  quarrel,  and  that  the  defendant 
drew  a  pistol  from  his  pocket,  evidently  with  the  design  to  use  it 
against  the  deceased.  Some  of  the  other  persons,  however,  who  were 
present,  seized  the  pistol  in  his  hand  and  took  it  from  him;  then  the 
defendant  took  up  his  money  from  the  table,  and  turning  to  the  pro- 
prietor asked  him  how  much  he  owed  him ;  that  the  proprietor  told 
him  $21 ;  defendant  said  he  would  go  and  get  it;  that  he  then  left 
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the  saloon  and  went  to  the  honse  of  Manuel  Salaear,  which  was  a 
hundred  or  a  hundred  and  fifty  yards  distant,  got  another  pistol  which 
he  had  there,  returned  to  the  saloon  where  he  had  left  the  deceased, 
and  immediately  shot  him.  There  is  little  or  no  conflict  in  the  evi- 
dence of  the  witnesses.  The  defendant  himself  testified  substantially 
in  accordance  with  the  above  statement.  There  is  some  difference  in 
the  testimony  as  to  the  distance  of  the  house  to  which  the  defendant 
went  to  get  his  pistol.  None  of  the  witnesses  desoribed  the  distance 
as  less  than  a  hundred  yards,  and  some  of  them  testified  that  it  was 
a  hundred  and  fifty  yards.  There  was  also  some  difference  among 
the  witnesses  as  to  the  duration  of  his  absence,  but  all  agree  with  the 
prisoner  himself  that  he  went  a  distance  of  a  hundred  or  a  hundred 
and  fifty  yards,  got  the  pistol,  returned,  and  shot  the  deceased.  The 
evidence  of  at  least  one  of  the  witnesses  shows  that  when  the  defend- 
ant returned,  he  addressed  the  deceased  and  said  to  him,  *'You  are 

the  one  that  called  me  a  s of  a  b ,"  and  then  shot  him.     It 

does  not  appear  that  he  said  anything  about  the  money  which  he  owed 
Gandelaria,  and  which,  when  he  went  out,  he  said  he  was  going  to 
bring.  Upon  this  evidence  we  are  of  opinion  that  the  defendant  was 
not  entitled  to  the  instruction  asked  for,  and  which  we  are  now  con- 
sidering. That  instruction  is  based  upon  the  theory  that  the  defend- 
ant  was  entitled  upon  the  evidence  to  have  the  jury  instructed  as  to 
the  offense  of  murder  in  the  fourth  degree. 

We  do  not  think  that  the  evidence  in  this  case  required  the  court 
to  submit  to  the  jury  the  fourth  degree  of  murder.  It  is  very  evident 
that  the  killing  of  the  deceased  was  intentional  and  premeditated. 
The  attempt  to  draw  a  pistol  upon  the  deceased  in  the  saloon,  the  im- 
mediate announcement  of  his  intention  to  go  and  bring  the  money  due 
to  Gandelaria,  the  amount  of  which  he  inquired  about  after  the  first 
pistol  had  been  taken  away  from  him,  his  going  then  to  a  house  100  or 
150  yards  distant,  securing  another  pistol,  returning  to  the  saloon, 
saying  nothing  about  the  money  which  he  had  said  that  he  was  going 
to  bring,  but  instead  thereof  shooting  the  deceased,  all  tend  to  show 
that  the  killing  was  a  willful  and  premeditated  murder.  The  judge 
rightfully  refused  the  instruction  under  consideration.  It  is  a  ques- 
tion of  law  for  the  court  to  say,  upon  the  evidence,  whether  the  time 
which  elapsed  between  the  provocation  in  any  given  case  and  the 
stroke,  was  sufScient  for  the  heat  of  passion  to  subside.  Upon  this 
subject  Greenleaf  gives  us  the  rule  as  follows : 

''If,  therefore,  after  the  provocation,  however  great  It  may  have  been,  there 
was  time  for  passion  to  subside,  and  for  reason  to  resume  her  empire,  before 
the  mortal  blow  was  struck,  the  homicide  will  be  murder.  And  whether  the 
time  which  elapsed  between  the  provocation  and  the  stroke  was  sufficient  for 
that  purpose,  is  a  question  of  law  to  be  decided  by  the  court"  8  Greenl.  g 
126. 

The  second  assignment  of  error,  namely,  ''the  giving  by  the  court 
of  any  instruction  as  to  murder  in  the  second  degree/  was  not,  in  our 
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judgment,  such  error,  if  error  at  all,  as  would  entitle  the  defendant 
to  a  reversal,  upon  the  evidence  as  presented  by  the  record.  We  are 
of  opinion  that  the  court  might  properly  have  left  the  case  to  the 
jury  as  one  simply  of  murder  in  the  first  degree,  for  the  reasons  that 
we  have  stated  in  considering  the  first  assignment  of  error.  That  be- 
ing the  case,  the  giving  to  the  jury  an  instruction  as  to  murder  in  the 
second  degree  was  more  favorable  to  the  defendant  than  the  evidence 
in  the  case  warranted.  It  was,  therefore,  if  error  at  all,  sach  error  as 
was  not  prejudicial  to  him,  and  of  which,  consequently,  he  has  no 
right  to  complain.  The  rule  is  that  '*one  cannot  object  to  an  instruc- 
tion which  has  done  him  no  harm,  as,  for  example,  that  it  is  too  fa* 
vorable  to  him."     1  Bisb.  Crim.  Proc.  §  980. 

In  a  case  in  California  in  which  this  question  was  considered,  and 
in  which  the  court  below  had  instructed  the  jury  as  follows: 

'*If  the  jury  believes  from  the  evidence  that  both  defendants  entered  into  a 
cornspiracy  to  feloniously  shoot  and  kill  Ah  Sam,  the  deceased,  and  that  they 
both  feloniously  shot  at  him  in  pursuance  of  such  agreement  and  that  the  de- 
ceased died  of  the  wounds  so  inflicted  by  one  or  both  of  the  defendants,  the 
jury  will  find  them  guilty  of  murder  in  the  second  degree;" 

— the  court  said : 

"The  defendants  object  to  this  instruction  on  the  ground  that,  upon  the 
facts  wliich  it  assumes,  the  jury  should  have  been  instructed  to  convict  the 
defendants  in  the  first  degree  instead  of  the  second  degree.  The  obvious  an- 
swer to  the  objection  is  that,  if  the  instruction  was  more  favorable  to  the  de- 
fendants than  it  should  have  been,  they  could  not  have  been  damaged  by  it." 
People  V.  Ah  Kong,  49  Cal.  6;  StaU  v.  Murray,  5  Pao.  Rep.  55. 

In  that  case,  as  in  the  case  under  consideration,  the  defendant  was 
indicted  for  murder  in  the  first  degree,  and  all  the  evidence  pointed 
clearly  to  a  willful  and  deliberate  killing.  The  court,  however,  gave  to 
the  jury  the  case  as  one  of  murder  in  the  first  degree,  and  also  one  of 
murder  in  the  second  degree.  The  jury  convicted  one  of  the  defendants 
of  murder  m  the  second  degree,  and  the  other  defendant  of  man- 
slaughter. An  appeal  was  taken,  and  the  principal  question  pre- 
sented was  the  alleged  error  of  the  court  in  giving  the  instruction  as 
above  quoted.  The  court  there  very  properly  took  the  view  that, 
whether  the  instruction  was  or  was  not  in  form  erroneous,  the  de- 
fendants could  not  complain  of  it,  as  it  was  more  favorable  to  them 
than  the  evidence  warranted.  In  this  case,  as  we  have  already 
stated,  we  do  not  think  that  the  defendant  was  entitled  to  have  his 
case  presented  to  the  jury  as  one  of  murder  in  the  second  degree,  as 
that  was  more  favorable  to  him  than  the  facts  justified.  It  was, 
therefore,  not  error,  if  error  it  was,  of  which  he  had  a  right  to  com- 
plain. The  consideration  which  we  have  given  to  the  first  and  second 
assignments  of  error  disposes  of  the  third.  The  judgment  should  be 
affirmed;  and  it  is  so  ordered. 

Wilson,  J.,  concurs. 
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(S  N.  M.  [Qlld.]  837) 

Obborne  v.  United  States. 
Filed  January  19, 1885. 

1.  PLBADIN0—EJECTM1EKT—DBOLABATION--ATEK1CENT— Right  OF  Pa88E9SroK. 

Tlie  very  roundaiion  of  the  right  to  maintain  an  action  in  elect moLt,  both  at 
common  law  and  under  the  statute  of  the  territory,  is  the  plain tiff'9  right  to 
the  possession  of  the  premises.  Unless  it  contains  an  averment  to  that  effect,  a 
declaration  in  ejectment  cannot  be  sustained. 

2.  6AMR — AVEBMSNT— '*  UnJOBTLT  WiTHHOIiDB.'* 

The  averment  in  a  declaration  in  ejeciment  that  the  defendant  **  unjustly 
withholds  "  the  premises  is  bad. 

Error  to  First  judicial  district  court. 

WUliam  Brcfden,  for  plaintiff  in  error. 

O.  W.  Prichard,  D.  S.  Atty.,  for  defendants  in  error. 

Bell,  J.  This  action  was  commenced  by  the  filing  of  a  declara- 
tion, which  it  is  claimed  is  a  declaration  in  ejectment;  the  essential 
part  of  it»  which  we  are  called  upon  to  consider,  is  as  follows: 

"In  the  district  court  for  the  First  judicial  districtt  within  and  for  the  terri- 
tory of  JSew  Mexico,  for  the  trial  of  causes  arising  under  the  laws  of  the 
United  States  and  of  said  territory  of  New  Mexico. 

•'Your  petitioner,  the  United  States  of  America,  at  the  instance  of  Benja- 
min H.  Brewster,  who  prosecutes  for  her,  and  on  belialf  of  the  aforesaid 
United  States  of  America,  aided  and  assisted  by  George  W.  Prichard,  United 
States  attorney  for  the  territory  of  New  Mexico,  complains  of  David  K  Os- 
borne, being  in  custody,  etc.: 

"For  that,  whereas,  the  said  United  States,  by  and  through  her  proper 
agents  and  representatives,  on  the  first  day  of  January,  A.  D.  1883,  was  pos- 
sessed of  a  certain  building,  with  the  appurtenances,  situated  in  the  city  of 
Santa  Fe,  in  the  county  of  Santa  Fe,  in  the  First  judicial  district  aforesaid, 
being  known  and  designated  as  the  building,  [here  follows  the  description;] 
which  premises  the  said  United  States  claims  in  fee;  and  said  United  States 
being  so  possessed  thereof,  the  said  defendant  afterwards,  to- wit,  on  the  tenth 
day  of  April,  A.  D.  1883,  entered  into  said  premises,  and  ejected  the  said  plain- 
tiffs therefrom,  and  unjustly  withholds  from  the  said  plaintiffs  the  possession 
thereof,  to  the  damage  of  the  said  plaintiffs  of  one  thousand  dollars;  and 
thereof  plaintiffs  bring  suit. 

[Signed]  **  Benjamin  H.  Brewster, 

•*  Atty.  Genl.  of  the  U.  8. 
"By  G.  W.  Prichard, 

"U.  S.  Atty.  for  New  Mexico.' 

To  this  declaration  the  defendant  filed  the  following  plea: 

"Now  comes  the  said  defendant,  by  his  attorney,  and  defends  the  wrong  and 
injury,  etc.,  and  says  that  he  is  not  guilty  of  the  said  trespasses  and  premises, 
or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiffs  have  above  com- 
plained, and  of  this  the  said  defendant  puts  himself  upon  the  country. 

[Signed]  "William  Breeden,  Attorney  for  the  Deft." 

Upon  the  issue  thus  raised  a  trial  was  had^  and  the  record  ;recite8 
that  the  jury,  after  hearing  the  evidence,  the  arguments  of  counsel, 
and  the  instructions  of  the  court,  "upon  their  oaths  do  say  that  they 
find  in  favor  of  the  said  plaintiffs,  and  assess  their  damages  at  seventy, 
five  dollars."  A  motion  wfts  made  for  a  new  trial,  but  upon  what 
v.5p,no.6— 80 
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groands  the  record  fails  to  disclose.  This  was  denied.  A  motion  was 
then  made  to  arrest  the  judgment  upon  the  verdict  theretofore  ren- 
dered, for  the  reasons:  ^' Firsts  because  said  declaration  is  not  a  dec- 
laration in  ejectment,  and  cannot  support  a  judgment  for  the  posses- 
sion of  the  property  in  question;  second,  because  sai'  declaration 
does  not  ask  for  any  judgment  whatever."  This  moiion  was  also  de- 
nied, and  thereupon  a  judgment  was  entered  that  the  United  States 
of  America  recover  from  the  said  defendant  the  possession  of  the 
premises  described  in  the  declaration,  and  also  that  tbey  recover  of 
the  said  defendant  the  sum  of  $75,  and  that  they  have  a  writ  of  pos- 
session and  execution  therefor. 

The  assignments  of  error  are :  **Fir8t.  That  the  declaration  is  de- 
fective, and  is  not  a  declaration  in  ejectment,  and  does  not  conform 
to  or  state  a  cause  of  action  under  the  statute."  The  second  assign- 
ment of  error  is  not  insisted  upon  by  the  plaintiff  in  error  and  will  not 
be  considered.  '*  Third,  That  the  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  to  arrest  the  judgment  in  said  cause." 
*' Fourth.  That  the  court  erred  in  entering  judgment  for  the  plaintiffs 
below,  because  the  said  declaration  was  fatally  defective  as  a  decla- 
ration in  ejectment,  and  contained  no  prayer  for  judgment.'' 

We  are  of  opinion  that  the  declaration  in  this  case  is  fatally  de- 
fective as  a  declaration  in  ejectment,  under  the  statute  of  New  Mex- 
ico. Nor  would  it  be  a  good  declaration,  as  claimed  by  counsel,  at 
the  common  law.  No  declaration  at  the  common  law  ever  began  by 
describing  the  plaintiff  as  a  petitioner;  and  at  the  common  law  the 
nature  of  the  action  would  appear  upon  the  face  of  the  declaration. 
We  think  the  declaration  in  this  case  might  be  good  in  this  territory 
as  a  declaration  in  trespass.  The  plea  to  it,  filed  by  the  defendant, 
certainly  treated  it  as  an  action  in  trespass.  The  verdict  found  by 
the  jury  would  seem  to  indicate  that  they  treated  it  as  an  action  in 
trespass,  for  they  found  for  the  plaintiffs,  with  damages  in  the  sum  of 
$75.  According  to  the  law  and  tbe  well-established  practice  in  this 
territory  their  verdict  would  be,  in  an  action  of  ejectment,  that  they 
found  the  defendant  guilty,  and  that  the  plaintiff  was  entitled  to  re- 
cover some  sum  fixed  by  them  as  damages,  being  the  value  of  the  rents 
and  profits  of  tbe  premises.  The  verdict  in  this  case  does  not  warrant 
the  judgment  which  was  entered  upon  it  by  the  court.  Under  the  laws 
of  this  territory,  ejectment  is  a  special  statutory  remedy.  By  section 
1  of  the  act  of  December,  1847,  which  is  still  the  law  of  the  territory, 
it  is  provided :  ""The  action  of  ejectment  may  be  maintained  in  all 
cases  where  the  plaintiff  is  legally  entitled  to  the  possession  of  the 
premises."     Section  4  of  the  same  act  is  as  follows: 

^It  chall  be  sutficlent  for  the  plaintiff  to  declare  in  his  petition  that  on 
some  day  in  such  petition  named,  he  was  entitled  to  the  possession  of  the 
premises,  ^describing  them ;)  and  that  the  defendant,  on  the  day  named  in  the 
petition,  afterwards  entered  into  said  premises,  and  unlawfully  withheld  from 
the  plaintiff  the  possession  thereof,  to  his  damage,  for  any  sum  he  may  name." 
Prince's  Comp.  152 
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The  declaration  or  petition  in  this  case  fails  to  comply  with  the 
essential  reqairements  of  this  statate.  It  fails  to  aver  that  the  plain- 
tiffs were  entitled  to  the  possession  of  the  premises  in  question,  but 
avers  that  the  plaintiffs  were  possessed  of  them,  and  that  they  claimed 
them  in  fee,  and  that,  being  so  possessed,  the  defendant  entered  and 
ejected  them  therefrom,  and  unjustly  withheld  them  from  the  plain- 
tiffs, to  their  damage.  It  might  very  well  be  that  the  plaintiffs  were 
in  possession  of  these  premises,  and  that  they  claimed  them  in  fee, 
and  yet,  at  the  same  time,  they  might  not  be  entitled  to  their  posses- 
sion. They  may  own  the  premises  and  yet  the  defendant  may  be 
entitled  to  their  possession  as  a  tenant;  and  they  may  have  possessed 
themselves  unlawfully  of  them  as  against  their  tenant.  The  statute 
requires  that  the  plaintiff  shall  aver  that  the  defendant  unlawfully 
withholds  the  premises;  the  averment  in  this  declaration  is  that  he 
unjustly  withholds  them.  This  unjust  retention  might  be  equitable 
in  a  given  case,  and  not  necessarily  unlawful.  In  this  respect  the 
declaration  is  also  clearly  defective.  The  very  foundation  of  the  right 
to  maintain  an  action  in  ejectment,  both  at  common  law  and  under 
our  statute,  is  the  plaintiff's  right  to  the  possession  of  the  premises. 
The  declaration  under  consideration  in  this  case  neither  avers  such 
right  directly,  nor  in  terms  which  could  be  claimed  to  be  equivalent. 
We  are  of  opinion  that  the  court  below  erred  in  overruling  defendant's 
motion  in  arrest  of  judgment.  The  judgment  is  reversed,  and  the 
cause  remanded  to  the  court  below  for  such  further  action  as  may 
be  proper  in  accordance  with  these  views. 

Wilson,  J.,  concurs. 

(3  N.  M.  [Gild.]  852)  ^  „ 

Baca  v.  Fulton. 

Filed  January  22, 1885. 

Fraud— Two  Innocent  Parties— Who  to  Bear  the  Loss. 

A.  havin.i;,  under  an  agreement  with  B.,  the  consideration  for  which  was  a 
diamond  pin,  given  B.  a  bill  for  money  due  from  0.,  together  with  a  sum  suf- 
ficient to  make  up  the  aUeged  value  of  the  diamond,  upon  the  discovery  Irv  A. 
that  the  diamrmd  was  had,  and  his  tacit  acquiescence  in  the  proposal  of  B.  to 
furnish  another,  the  agreement  was  not  rescinded  so  as  to  affect  C,  who  had 
meantime  innocently  paid  B.  the  bill. 

Appeal  from  Second  district,  Bernalillo  county. 

Fiske  d  Warren  and  A.  J.  Barr,  for  appellant. 

Stone  A  Stone,  for  appellee. 

Wilson,  J.  The  plaintiff  below  commenced  this  suit  against  Kate 
Fulton,  defendant  below,  by  attachment ;  the  amount  alleged  to  be 
due  in  the  plaintiff's  aiSSdavit  bein^  $336.  Judgment  by  default  was 
rendered  against  the  defendant.  The  defendant  came  into  court  and 
filed  an  affidavit  of  merits,  and  asked  the  court  to  set  aside  the  judg- 
ment, which  upon  hearing  was  granted,  and,  by  leave  of  the  court. 
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tbe  defendant  put  in  a  plea  of  nil  debet  and  cLctio  non.  At  a  subse- 
quent term  of  tbe  court  the  case  came  on  for  trial.  The  parties 
waived  a  jury.  The  court,  upon  hearing,  rendered  judgment  in  favor 
of  the  j)Ia,intiff  for  the  amount  of  his  claim,  whereupon  the  defendant 
moved  the  court  for  a  new  trial  for  the  reasons  following:  (1)  The 
judgment  of  the  court  rendered  herein  is  contrary  to  the  law  and  the 
evidence;  (2)  that  the  said  judgment  is  without  authority  of  law,  and 
without  evidence  to  support  the  said  judgment;  (3)  for  newly-dis- 
covered evidence.  Motion  for  new  trial  was  refused  by  the  court, 
whereupon  the  defendant  appealed,  and  assigned  tbe  same  reasons  as 
specifications  of  error.  The  amount  claimed  in  plaintiff's  declara- 
tion was  not  denied  by  the  defendant;  but,  as  a  defense,  the  receipt 
of  the  plaintiff,  in  full,  for  the  very  account  claimed  on  was  given 
in  evidence  on  the  trial  by  the  defendant.  The  plaintiff  did  not  deny 
the  genuineness  of  the  receipt,  but  insisted  that  it  ought  not  to  be 
allowed  as  a  defense,  for  the  reason  that  it  was  obtained  for  a  dia- 
mond pin  which  proved  to  be  defective ;  and  on  the  trial  the  plain- 
tiff was  called  as  a  witness,  and  testified  as  follows : 

"Captain  Gray  bought  into  my  business  as  a  partner,  and  when  we  were 
looking  over  our  accounts  he  saw  this  account  against  Kate  Fulton,  and  he 
said,  *  I  will  give  you  this  diamond  pin  and  a  hundred  dollars  for  that  account.' 
He  had  a  diamond  pin  and  lie  showed  it  to  me.  I  said,  'All  right;  I  will  ask 
Mr.  Sharrlck  and  Baysethe  value  of  the  pin,  and  if  it  was  good  I  would  take 
it ;  I  was  not  a  judge  of  diamonds.'  I  took  the  pin  and  gave  him  a  receipt  for 
the  account. 

**By  the  Court,  How  much  was  the  diamond  pin  put  in  at? 

"I  had  to  give  him  a  hundred  dollars  in  addition  to  the  account.** 

Ho  further  testified  that  the  next  day  he  took  the  pin  and  sbowed 
It  to  Mr.  Bayse,  and  Bayse  said  it  was  worth  about  a  hundred  and 
fifty  dollars.  He  said  it  was  not  clear  diamond ;  it  was  full  of  Haws. 
He  then  showed  it  to  Sharrick,  and  he  told  him  the  same  thing.  And 
then  he  says  he  brought  it  to  Capt.  Gray,  and  told  him,  "I  would 
not  take  it."  He  took  the  diamond  and  said  Mr.  Favor  had  ordered 
two  diamonds,  worth  $500  each,  and  when  they  came,  "I  will  give 
you  one,  and  you  can  give  me  two  hundred  dollars."  When  they 
came  he  took  one,  but  did  not  give  me  the  other." 

The  defendant  called  G.  D.  Favor  as  a  witness,  and  he  testified, 
among  other  things,  as  follows: 

"In  January,  1883,  or  first  of  February,  Mr.  Baca  was  trying  to  buy  a  dia- 
mond stud  of  me.  Finally,  he  wanted  to  pay  me  part  cash,  and  part  in  an 
account  against  Kate  Fulton.  He  offered  me  8150  and  the  account,  on  Sun- 
day. On  Monday  I  called  on  her  to  see  how  much  I  could  get  for  the  account. 
Ou  Tuesday  I  called  on  Baca,  and  he  gave  me  two  hundred  dollars  in  money, 
and  told  Keynolds  to  receipt  Kate  Fulton's  account,  and  give  it  to  me.  I 
told  him  he  had  commenced  suit;  and  he  said,  *  Yes;  but  I  will  dismiss  the 
suit.*  Then  she  gave  me  her  note,  and  paid  it  In  sixty  days."*  "You  had  a 
transaction  with  her?'*  "  Yes,  sir."  "You  settled  in  full,  and  Baca  receipted 
the  bill?"  "He  told  Mr.  Reynolds  to  receipt  the  account  and  give  it  to  me. 
This  is  tlie  r;^'jcipt.  ?'r.  T;  \  ;i  .'""•  v]  to  dismiss  his  Ciise  and  pay  his  own 
eodls  " 
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The  plaintiff  was  recalled,  and  testified  in  his  own  behalf: 
"I  never  had  any  transaction  with  Favor.  I  have  with  Mr.  Gray.  Mr. 
Gray  sold  me  the  diamond  I  referred  to.  My  transaction  was  witli  Mr.  Gray, 
and  not  with  Mr.  Favor.  •  •  •  I  gave  this  account  to  Mr.  Gray,  and 
SlOO;  but  I  returned  the  diamond.  Then  I  had  paid  him  S4B6.  Then  Mr. 
Gray  presented  the  diamond  to  his  son,  and  agreed  to  get  me  another  diamond 
from  Favor,  ^-ho,  he  said,  had  ordered  two,  and  when  they  arrived  I  could 
take  one  instead." 

These  quotations  show  substantially  the  whole  strength  of  plaintiff's 
case.  Baca's  own  testimony  proves  that  he  gave  or  authorized  a  re- 
ceipt to  be  given;  that  he  received  the  diamond  pin,  which  was  the 
consideration  for  the  receipt.  While  he  does  not  testify  to  any  express 
agreement  that  he  was  allowed  the  privilege  to  rescind  the  contract 
if  the  diamond  was  not  "good,"  yet  a  jury  would,  perhaps,  be  war- 
ranted to  draw  that  inference.  But  his  own  testimony  shows  clearly 
that  he  never  has  claimed  or  asked  a  rescission  of  the  agreement.  On 
the  contrary,  he  says  that  when  he  delivered  the  pin  to  Gray,  Gray 
agreed  to  get  another  diamond  from  Favor,  who  he  said  had  ordered 
two,  and  when  they  arrived  I  could  take  one  instead.  This  is  most  ev- 
idently no  rescission  of  the  original  contract,  but  a  compromise  in  af- 
firmance of  it.  It  is  proved,  and  not  contradicted,  that  Kate  Fulton, 
the  defendant  below,  gave  Favor  her  note  for  this  same  claim  and 
paid  it,  according  to  its  tenor,  in  60  days  after  its  date;  and  this  latter 
statement  is  corroborated  by  the  fact  that  when  the  trial  was  reached 
she  produced  the  receipt  in  her  defense. 

The  first  error  assigned  is  ''that  the  judgment  of  the  conrt  herein 
is  contrary  to  the  law  and  the  evidence."  Upon  a  careful  examina- 
tion of  the  evidence  we  cannot  avoid  the  conclusion  that  the  weight 
of  evidence  is  with  the  defendant  below.  It  follows  that  if  the  judg- 
ment is  against  the  evidence  it  is  likewise  against  law;  but,  to  apply 
a  familiar  principle  of  law  to  this  case,  that  if  one  of  two  innocent  per- 
sons must  suffer  a  loss,  the  one  that  occasioned  it  must  bear  it.  There 
is  no  evidence  in  the  case  from  which  an  inference  can  be  legally 
drawn  that  the  defendant  below  acted  in  collusion  with  either  Favor 
or  Gray  to  defraud  Baca;  but  if  she  was  induced  to  part  with  her 
money  on  the  faith  of  that  receipt,  she  ought  not  to  be  compelled  to 
pay  it  again. 

The  first  assignment  of  error  is  sustained,  and  the  judgment  of  the 
court  below  is  reversed  and  a  new  trial  ordered. 

AzTBLL,  C.  J.,  concurs. 
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«N.M.[G«d,m,  KBNTr.FAVOB. 

Filed  January  22,  1885.  ^ 

1.  PilACTTCE— C0WTnfUA3ICE— AFFIDAVrr. 

In  order  to  force  the  continuance  of  a  cause,  the  afQdavIt  upon  which  the  ap* 
plication  is  founded  must  state  all  the  facts  required  in  the  statute  to  be  stated. 

2.  BaWE— iNSTKnCTION  TO  JURY— CONPLlCTINa   Wrri7E8SBS. 

In  case  of  conflicting  testimony  it  is  eminently  propur  for  the  court  to  tell  the 
iury  to  decide  which  witness  has  told  the  truth. 

3.  Same— Lack  op  Fact  in  Record — Presumption. 

When  tliere  is  nothing  in  the  record  and  no  evidence  a^tt/n^^  to  show  that 
the  court  instructed  the  jury  orally  instead  of  in  writing,  as  required  by  the 
statute,  the  presumption  is  in  favor  of  the  court's  observance  of  the  law. 

Appeal  from  Second  judicial  district  court,  Bernalillo  county. 

Childers  d  Fergusaon,  for  appellee. 

A .  J.  Barr  and  Fiske  d  Warren^  for  appellant. 

Wilson,  J.  This  action  was  commenced  by  the  plaintiff  below  in 
the  Second  judicial  district  against  the  defendant,  in  which  the  plain- 
tiff claimed  a  balance  of  rent  against  the  defendant  amounting  to 
$256.66.  The  defendant  denied  that  he  owed  any  part  of  plaintiff's 
claim.  A  trial  was  had,  and  verdict  and  judgment  was  rendered  in 
favor  of  the  plaintiff  in  the  court  below  for  the  amount  of  his  claim. 
From  this  judgment,  by  regular  process  of  law,  the  defendant  ap- 
pealed, and  assigned  the  following  specifications  of  error:  (1)  The 
court  erred  in  admitting  improper  and  irrelevant  evidence  on  the  part 
of  the  plaintiff;  (2)  the  court  erred  in  refusing  the  defendant  a  con- 
tinuance and  compelling  him  to  go  to  trial,  etc. ;  (8)  the  court  im- 
properly instructed  the  jury  to  find  for  the  plaintiff  against  the  de« 
fendant  for  $256.66,  etc. 

The  first  error  assigned  was  virtually  abandoned  on  the  argument 
and  is  not  sustained.  To  sustain  the  second  error  assigned,  the  coun« 
sel  for  the  appellant  cites  only  the  statute  of  New  Mexico;  hence 
the  inference  arises  that  no  nxed  rule  has  yet  been  established  how 
far  the  supreme  court  will  review  the  action  of  a  territorial  judge  in 
refusing  an  application  to  continue  a  case  when  it  is  regularly  reached 
for  trial.  I  am  not  at  liberty  to  state  the  opinion  of  the  court  on  this 
point,  as  I  am  not  advised  of  their  collective  or  individual  opinion  on 
the  subject;  but  my  own  judgment,  so  far  as  I  am  advised,  is  adverse 
to  regarding  it  as  a  subject  of  review  by  this  court,  believing  it  to  be 
a  matter  of  discretion  to  be  exercised  by  the  judge  having  charge  of 
the  case.  This  case  does  not  require  a  judicial  decision  of  the  question, 
as  a  careful  examination  of  the  affidavit  upon  which  the  application 
for  a  continuance  was  founded  does  not  disclose  that  it  contains  a 
statement  of  facts  required  by  the  statute  to  entitle  the  appellant  to 
the  continuance  moved  for  in  the  court  below. 

The  act  referred  to  requires  the  affidavit  to  set  forth  "what  partic* 
ular  facts,  as  distinguished  from  legal  conclusions,  the  affiant  believes 
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ihe  witneBS  will  prove,  and  that  the  afBant  believes  them  to  be  true, 
find  that  he  knows  of  no  other  witness  by  whom  such  facts  can  be 
fully  proved."  To  comply  with  tbe  requirements  of  this  statute,  the 
affidavit  states  that  he  expects  to  prove  by  the  witnesses  that  he  has 
fully  paid  plaintiff  for  all  rent  sued  for,  and  that  he  does  not  owe  the 
plaintiff  anything  whatever,  but  that  the  plaintiff  is  "justly  indebted 
to  affiant  for  goods,  wares,  and  merchandise  sold  and  delivered  to 
liim  at  his  special  instance  and  request/'  Instead  of  particular 
facts,  as  the  statute  requires,  the  affidavit  sets  forth  a  confused  com* 
plication  of  legal  conclusions  and  fact?  qomhined,  and,  instead  of  say- 
ing that  affiant  "believes  the  witnesses  will  prove,"  he  substitutes  "ex« 
pects"  for  belief;  and,  instead  of  setting  forth  "that  he  knows  of  no 
other  witnesses  by  whom  such  facts  can  be  fully  proved,"  it  is  stated 
that  he  "cannot  prove  the  same  facts  by  any  other  persons  present." 
If  a  party  expects  to  force  the  continuance  of  a  cause  by  virtue  of  an 
authority  contained  in  a  statute  against  the  best  convictions  of  the 
court,  the  provisions  of  the  statute  must  be  strictly  complied  with, 
which,  in  this  case,  was  not  done,  and  consequently  the  second  error 
assigned  is  not  sustained. 

The  third  and  fourth  errors  relate  to  the  charge  of  the  court,  and 
may  be  considered  together.  It  is  immaterial  in  this  case  whether  a 
verbal  lease  for  one  year  and  an  occupancy  beyond  its  termination 
constitute  a  tenancy  from  year  to  year  or  not,  as  the  plaintiff  does 
not  seek  to  charge  tbe  defendant  for  rent  beyond  the  term  that  the 
defendant  or  his  subtenant  occupied  the  premises. 

The  plaintiff  testified,  in  substance,  that  the  defendant,  by  special 
arrangement  after  he  had  occupied  the  premises  a  year  or  more, 
agreed  to  pay  him,  the  plaintiff,  per  month,  $83.33  rent  for  the 
months  of  June  and  July,  and  |60  per  month  for  the  months  of  July 
and  August,  1883,  and  that  the  defendant  had  paid  him  $30,  which 
ought  to  be  applied  as  payment  on  the  same,  and  that  left  a  balance 
of  $256.66  rent  due  by  the  defendant  to  him,  the  plaintiff.  A  man 
by  the  name  of  Easterday  was  called  as  a  witness  by  the  plaintiff, 
who  had  occupied  a  ^  ortion  of  the  premises  as  subtenant  under  the 
defendant.  While  this  witness  seemed  to  remember  to  forget  every- 
thing that  was  material  to  either  plaintiff  or  defendant,  yet,  upon 
the  whole,  his  testimony  to  some  extent  corroborated  the  plaintiff's 
evidence.  The  defendant  testified  in  bis  own  behalf,  and  denied  every 
material  fact  testified  to  by  the  plaintiff,  and  expressly  denied  that  he 
owed  the  plaintiff  for  rent,  or  in  any  other  manner.  The  testimony 
of  these  three  witnesses  was  the  whole  evidence  in  the  case.  Under 
substantially  the  foregoing  state  of  facts  the  court  charged  the  jury: 

"Now,  gentlemen,  comes  the  qnestion  of  fact,  who  tells  the  truth,  and  you 
eannot  avoid  passing  upon  that  question,  and  I  cannot  throw  any  light  upon 
it.  It  is  for  you  to  say  whether  the  story  of  the  plaintiff,  Kent,  and  Dr.  East- 
erday, under  all  the  circumstances,  is  true,  or  whether  the  story  of  the  defend- 
ant. Favor,  is  true.  If  you  find  for  the  plaintiff,  you  will  find  for  him  in  the 
sum  of  $256.66 ;  otherwise,  you  will  find  for  the  defendant.'* 
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These  instructions,  instead  of  being  error,  were  eminently  proper, 
nnder  the  evidence  in  the  case.  It  is  further  complained,  as  error, 
that  "the  court  erred  in  giving  his  instructions  of  law  orally  to  the 
jury,  contrary  to  the  statute  in  such  case  made  and  provided."  The 
record  on  its  face  does  not  sustain  the  error  complained  of,  and  there 
is  no  evidence  aliunde;  hence  the  legal  presumption  is  that  the  charge 
of  the  court  was  delivered  to  the  jury  according  to  law.  In  a  thor- 
ough examination  of  the  whole  record  in  this  case  we  are  unable  to 
discover  any  error  of  which  the  defendant  has  any  right  to  complain. 
The  judgment  of  the  court  below  is  affirmed 

AxTELL,  G.  J.,  concurs. 


Digitized  by 


Google 


Wa&b.  T.J  CONNOLLY   V.  CD^NINOHAM,  473 


SUPREME  COURT  OF  WASHINGTON-  TERRITORY. 


Connolly  v.  Cunningham  and  others. 

Filed  September  24,  1884. 

1.  Fictitious  Action— Public  Policy. 

It  is  against  public  policy  for  persons  to  agree  or  undertake  to  occupy  the 
time  and  attention  of  the  courts  with  prelended  litigation  in  which  there  is 
no  real  controversy,  or  no  change  of  attitude  or  relation  sought  to  be  effected 
by  the  judgment. 

2.  Same— Decki VINO  the  Court— Fraud. 

Any  collusive  act  of  parties,  wherebj]  the  record  in  a  suit  is  made  up  to  de- 
ceive purposely  the  court  as  to  the  time,  intent,  and  object  of  the  suit,  is  a  fraud, 
no  matter  how  innocent  is  the  ultimate  object  desired  to  be  attained,  or  how 
jn8titial)le;  and  no  matter  that  the  deceit  practiced  is  unnecessary. 

3.  Same— Collusion  bstwben  Parties— Confession  op  Judgment. 

Collusion  between  a  mortgagor  and  mortgagee  in  a  foreclosure,  intended  be- 
tween them  to  be  fictitious,  does  not  have  the  effect  of  a  confession  of  judgment 
in  Washington  Territory. 

4.  Bamb— Fraud  against  One  Party  by  the  Otiier— Remedy. 

A  party  to  a  fictitious  suit,  brought  in  defiance  of  public  policy,  cannot  have 
the  aid  of  the  court  afterwards  to  force  the  other  party  to  comply  with  the 
agreement  under  which  their  suit  was  entered. 

5.  Same— Legal  Effect  as  to  the  Parties. 

A  mortgage  foreclosed  under  proceedings  intended  between  the  parties  to 
be  fictitious,  leaves  the  mortgagor  with  the  rights  he  had  before,  as  against  the 
mortgagee  who  colluded  with  him  in  the  proceedings. 

Judson  d  Israel^  for  appellant, 

CarroUf  Ten  Eyck  d  Root^  for  appellee. 

Greene,  G.  J.  Appellant  brought  an  action  against  appellee  in  the 
disiriot  court,  by  filing  a  complaint,  which  alleged,  in  subBtance,  the 
following  as  the  facts  constituting  his  cause  of  action :  On  the  thirty- 
first  day  of  March,  1879,  appellant  was  the  owner  of  the  N.  ^  of  lots  1 
and  2,  in  block  15,  Olympia,  and  on  said  day  borrowed  from  appellee, 
Cunningham,  $800,  to  be  paid  in  two  years,  with  interest,  payable 
quarterly,  at  1  per  cent,  per  month;  and  to  secure  the  same  a  mort- 
gage was  made  by  appellant  upon  the  aforesaid  premises,  to  said  Cun- 
ningham, which  was  duly  recorded;  that  some  time  after  the  mak- 
ing of  said  mortgage,  appellant  and  the  aforesaid  appellee  discovered 
for  the  first  time  that  there  was  existing  upon  the  records  of  Thurs- 
ton county,  aforesaid,  what  purported  to  be  a  mortgage  upon  said  prem- 
ises, made  the  third  day  of  March,  1871,  whereby  one  Moses  H.  Scott 
mortgaged  to  one  Samuel  Scott  the  said  premises  for  $3,550;  that 
neither  appellant  nor  said  appellee  had  knowledge  of  the  existence 
of  said  Scott  mortgage  until  said  discovery;  that  the  same  remained 
of  record  unsatisfied,  although  past  due,  and  neither  of  the  parties, 
appellant  or  appellee  herein,  had  knowledge,  or  any  means  of  knowl- 
edge, as  to  the  residence  or  whereabouts  of  the  said  Scotts,  or  as  to 
the  payment  of  the  indebtedness  secured  by  said  Scott  mortgage,  or 
whether  it  was  continued,  or  entitled  to  be  continued,  as  a  valid  and 
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sabfiisting  lien  upon  aforesaid  premises;  and  that  the  continnance  of 
the  same,  nnsatisiied  of  record,  tended  to  impair  the  said  appellee's 
security  npon  said  premises,  and  to  cast  a  cloud  upon  appellant's 
title  thereto;  that  on  or  about  the  first  of  May,  1880,  the  said  par- 
ties hereto  took  counsel  in  relation  to  said  Soott  mortgage,  and  were 
advised  by  their  said  counsel  that  its  validity  could  be  tested  by  an 
action  to  foreclose  appellee's  mortgage;  that  said  appellee's  mort- 
gage was  not  yet  due,  but  the  interest  thereon  was  payable  every  three 
months ;  that  appellant  and  appellee  then  and  there,  acting  under  and 
by  advice  of  said  counsel,  mutually  agreed  that  appellant,  for  the  pur- 
pose of  testing  the  validity  of  said  Scott  mortgage,  and  for  no  other 
purpose,  would  omit  to  pay  the  interest  on  appellee's  mortgage  when 
the  same  became  due,  so  that  a  default  might  be  made  and  taken 
therein,  giving  appellee  a  cause  of  action  against  appellant  for  fore- 
closure of  his  said  mortgage.  That  after  default  it  was  mutually 
agreed,  as  aforesaid,  appellee  should  commence  an  action  and  make 
said  Scott  a  party  defendant,  and  that,  by  proper  averments  in  the 
complaint,  said  Soott  should  be  required  to  answer  concerning  the 
validity  of  his  said  mortgage,  and  the  existence  of  the  indebtedness 
secured  thereby,  and  so  that  the  same  might  and  could  be  contested 
in  appellee's  foreclosure  action,  if  the  same  should  be  sought  to  be  en- 
forced by  the  said  Scott  against  said  premises  without  merit ;  that  it 
was  further  mutually  agreed  on  by  the  said  appellant  and  appellee 
that  appellant  should  accept  service  of  summons  and  complaint  in 
said  foreclosure  suit,  to  be  commenced  as  aforesaid,  and  make  no  ap- 
pearance in  said  action,  except  as  against  said  Scott,  but  should  suffer 
judgment  to  be  taken  by  default,  and  appellee  should  be  allowed  to  take 
a  decree  of  foreclosure  and  order  of  sale  of  said  premises  against  ap- 
pellant, and  that  said  premises  should  be  sold  by  the  sheriff  of  said 
county  in  manner  required  by  law,  and  that  at  stioh  sale  appellee 
should  become  the  purchaser  of  the  said  property  for  an  amount  at 
least  equal  to  the  amount  of  his  claim,  with  interest  and  expenses,  and 
not  exceeding  its  value;  and  that  said  sale  should  be  confirmed  with- 
out objection  on  the  part  of  appellant,  and  deed  should  be  made  by  the 
sheriff  to  appellee  in  pursuance  of  such  sale,  conveying  to  him  the  le- 
gal title  of  said  property ;  that  appellee  should  take  and  hold  the  legal 
title  so  acquired  in  trust  for  appellant,  and  as  security  for  the  pay- 
ment  of  the  said  $800,  with  interest  and  costs,  expenses,  and  coun- 
sel fees,  in  said  foreclosure  action;  and  that  upon  payment  of  the  same 
by  appellant,  and  upon  demand  of  appellant,  the  said  appellee,  Cun- 
ningham, agreed  to  reconvey  the  said  legal  title  to  appellant,  the  same 
as  he  received  it  from  the  said  sheriff;  that  it  was  further  agreed, 
as  aforesaid,  that  while  said  appellee  should  hold  the  said  legal  title 
in  trust  for  appellant,  as  aforesaid,  and  during  the  pendency  of  said 
action,  be  should  receive  the  rents,  issues,  and  profits  of  the  tene- 
ments on  said  premises,  and  apply  the  same  in  liquidation  of  his  said 
claim  against  appellant,  and  that  upon  a  reconveyance,  to  be  made 
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as  aforesaid  to  appellant,  he,  said  appellee,  should  aceount  for  the 
rents,  issues,  and  profits  received  by  him,  and  apply  them  on  appel- 
lant's indebtedness;  that  it  was  further  mutually  agreed  that  appel- 
lee should  bring  said  action  solely  for  the  purpose  of  testing  the  va- 
lidity of  said  Scott  mortgage,  and  to  change  appellee's  security  from 
a  mortgage  to  a  deed  absolute  in  form,  freed  from  the  said  Scott  mort- 
gage, and  to  be  held  in  trust  in  manner  and  form  and  for  the  purposes 
aforesaid;  that  appellant  performed  all  the  conditions  of  the  aforesaid 
agreement  on  his  part;  that  appellee  commenced  said  action  and  pro- 
ceeded to  foreclose  his  said  mortgage, — obtained  a  decree  and  order 
of  sale, — whereupon  the  said  premises  were  sold  to  him  by  the  said 
sheriff,  and  a  sheriff's  deed  was  duly  made  and  executed  to  appellee, 
conveying  to  him  the  legal  title  to  said  premises,  and  that  he  received 
the  rents,  issues,  and  profits  as  aforesaid;  that  afterwards  appellant 
wished  and  offered  to  account  with  and  pay  appellee  all  the  costs,  ex- 
penses, counsel  fees,  and  disbursements  incurred  in  the  said  foreclos- 
ure proceedings,  and  the  principal  and  interest  due  on  said  $800 
mortgage;  that  said  appellee  refused  to  account,  or  to  accept  or  re- 
ceive the  said  costs,  etc.,  and  the  amount  due  as  aforesaid,  and  wrong- 
fully, and  contrary  to  the  aforesaid  mutual  agreement,  wholly  refused 
to  reconvey  said  premises  to  appellant,  and  wrongfully  claimed  the 
same  in  his  own  right,  and  wrongfully  denied  that  he  held  the  same 
in  trust  for  appellant;  that  the  said  premises  are  worth  $4,000,  and 
that  appellant  is  in  possession  of  part  of  said  premises. 

After  the  averment  of  these  facts,  the  complaint  concludes  with  a 
prayer,  in  due  form,  for  an  account,  specific  performance,  and  other 
relief.  To  this  complaint  the  defendant  demurred.  The  demurrer 
was  sustained,  and  the  cause  dismissed.  From  the  judgment  of  dis- 
missal an  appeal  is  taken  to  this  court.  The  question  thus  presented 
to  us  for  our  determination  seems,  briefly  stated,  to  be  this :  Were 
the  agreement  set  forth  in  the  complaint,  and  the  transactions  in 
pursuance  thereof,  such  as  a  court  of  equity  will  recognize  as  the 
foundation  for  the  relief  sought?  Courts  are  for  the  adjusting  of  va- 
riances or  difiSculties,  for  the  merging  of  old  rights  and  creating  of 
new,  for  changing  the  situation  of  parties  as  only  a  court  can  change 
it.  It  is  against  public  policy  for  persons  to  agree  or  undertake  to 
occupy  the  time  and  attention  of  the  people's  courts  with  pretended 
litigation  in  which  there  is  no  real  controversy,  or  no  change  of  atti- 
tude or  relation  sought  to  be  effected  by  the  judgment.  This,  so  far 
as  the  foreclosure  of  the  mortgage  subsisting  between  appellant  and 
appellee  is  concerned,  is  just  what,  in  substance,  they  agreed  and  un- 
dertook to  do.  They  had  agreed  beforehand  what  should  be  the  out- 
come, effect,  and  operation  of  the  judicial  proceedings  they  instituted. 
There  was,  as  between  them,  nothing  substantial  for  the  court  to  do. 
No  real  judicial  change  in  these  relations  was  to  be  effected  by  inter- 
vention of  the  court.  The  relation  of  mortgagor  and  mortgagee,  which 
subsisted  between  them  at  the  beginning  of  the  action,  was  still  to  sub- 
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sist  between  Ihein  at  its  close,  utterly  unaflfected  in  any  material  partic- 
ular. A  paper  mortgage  which  had  passed  between  them  was  to  be  de- 
molished, and  a  sheriff's  deed  was  to  be  substituted,  which,  as  between 
the  parties,  was  to  have  precisely  the  same  meaning  and  operation. 
Change  of  possession,  which  followed  the  deed,  was  a  mere  voluntary 
matter,  for  securing  which  action  of  the  court  was  of  no  utility;  and 
the  accrument  of  costs  was  a  mere  incident  to  the  judicial  proceed- 
ings, unbeneficial  to  either  party,  and  unaffecting  their  relations  as 
mortgagor  and  mortgagee. 

But  it  is  urged  that  under  our  statute  any  sort  of  relief  may  be  got 
by  confession  of  judgment,  and  that  the  judicial  proceeding  was  in 
its  nature  a  confession  of  judgment.  To  this  view  two  answers  ap- 
ply:  (1)  Our  statute,  in  order  to  insure  good  faith  and  prevent  col- 
lusion and  fraud,  has  hedged  about  the  proceedings  for  confession  of 
judgment  by  many  checks  requisite  to  be  observed,  not  one  of  which 
was  complied  with  in  the  proceeding  instituted  by  these  parties.  (2) 
A  confession  of  judgment  effects  substantial  changes  in  the  attitude 
and  relations  of  the  parties,  whereas,  by  this  proceeding,  the  parties 
were  to  be  left  precisely  as  they  wore  before. 

But  it  is  said  there  was  a  real  controversy  to  be  waged  with  Sam- 
uel  Scott,  the  prior  mortgagee,  and  a  substantial  judgment  to  be  taken 
as  to  his  rights.  But  on  what  theory  was  the  plaintiff,  Cunningham, 
entitled  to  have  him  made  a  party  to  the  proceeding  against  Con- 
nolly? On  the  theory  that  Cunningham  was  waging  against  Con- 
nolly a  bona  fide  suit  for  actual  foreclosure,  to  which  suit  Samuel 
Scott  was  a  necessary  party.  That  theory  was  the  theory  on  which 
the  court  must  have  proceeded  to  adjudicate  against  Scott's  rights. 
But  that  theory  was  a  sham  and  an  imposition  on  the  court,  and  it  is 
very  questionable  whether  the  decree  against  Scott  has  any  validity 
whatever.  In  reality,  plaintiff,  Cunningham,  and  defendant  Connolly 
were  in  collusion;  they  really  were  both  plaintiffs,  and  the  Scotts  were 
the  only  defendants.  The  real  purport  of  this  suit  was  to  quiet  title 
and  not  to  foreclose  a  mortgage.  These  men,  Connolly  and  Cunning- 
ham, found  the  Scott  mortgage  standing  in  their  way.  It  was  a  cloud 
on  their  title  and  they  sought  to  get  rid  of  it.  How  did  they  proceed  ? 
By  a  foolishly  unnecessary  indirection,  and  by  an  imposition  on  the 
court.  They  led  the  court  blindly  and  circuitously  to  accomplish  that 
which  no  doubt  it  would  intelligently  and  willingly  have  done  had  it 
been  frankly  asked  to  do  it.  That  the  intention  of  Connolly  and  Cun- 
ningham was  merely  to  clear  the  title  is  manifest  from  the  considera- 
tion that  had  the  mortgage  to  Scott  been  still  a  lien  the  court  could 
have  sold  the  premises  subject  to  it  without  decreeing  its  foreclosure; 
an  event  entirely  undesired,  unprovided  for,  and  uncontemplated  by 
the  parties  in  their  agreement  for  conduct  and  issue  of  the  suit.  The 
deceitful  and  fraudulent  character  of  this  agreement  appears  in  an- 
other way.  It  was  stipulated  that  Cunningham  should  become  pur- 
chaser at  the  sheriff's  sale,  and  although  it  is  not  said  that  no  one 
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else  should  bid,  it  appears  from  the  whole  tenor  and  spirit  of  the 
agreement  that  the  parties  intended  that  he  and  no  other  person 
should  be  purchaser.  Otherwise  their  substantial  relationship  of 
mortgagor  and  mortgagee  could  not  be  maintained  unimpaired.  They 
made  it  their  intent  and  interest  that  there  should  be  no  fair  judicial 
sale,  but  only  a  sham  sale, — fraudulent,  perhaps,  as  against  Samuel 
Scott,  idle  as  between  themselves,  sham  as  towards  the  court.  This 
fraud,  going  to  the  very  substance  of  their  contract,  was  sufficient  of 
itself  to  make  it  void. 

Any  collusive  act  of  parties,  whereby  the  record  in  a  suit  is  made  up 
to  deceive  purposely  the  court  as  to  the  true  intent  and  object  of  the 
suit,  is  a  fraud.  It  matters  not  how  innocent  was  the  ultimate  object 
desired  to  be  attained,  nor  how  justifiable  the  parties  were  in  purposing 
to  attain  that  end,  nor  how  absurdly  unnecessary  was  the  deceit  which 
was  practiced.  Any  deceit  is  utterly  inconsistent  with  that  perfect 
directness  and  openness  which  should  characterize  parties  when  they 
seek  the  intervention  of  their  sovereign  to  adjust  in  court  their  diffi- 
culties. Every  agreement  to  practice  such  deceit  is  fraudulent,  against 
public  policy,  and  void.  This  court,  as  a  chancery  court,  is  now 
asked  to  become  a  party  to  such  an  agreement  by  approving  and  con- 
firming it,  and  assisting  appellant  to  the  advantage  he  expected  to  get 
from  it.  We  refuse  the  alliance.  We  will  leave  the  parties  where  we 
find  them.  They  trusted  each  other's  honor,  and,  for  all  rights  under 
their  agreement,  we  will  send  them  upon  each  other's  honor  to  repose. 
Both  were  in  fault,  and,  as  far  as  we  can  see,  equally  so.  If  one  of 
them  was  advised  by  a  lawyer  to  deceive  the  court,  he  can  look  to  the 
responsibility  of  that  lawyer.  We  are  told  that  this  is  a  case  of  hard- 
ship. But  we  do  not  see  how  there  can  be  much  hardship,  in  light 
of  the  fact  that,  despite  the  void  agreement,  there  still  remains  the 
mortgage  which  the  agreement  was  intended  to  displace.  If  the  agree- 
ment was  void  because  against  public  policy,  what  is  to  prevent  ap- 
pellant from  urging  now,  in  the  proper  form,  under  that  mortgage, 
whatever  rights  a  mortgagor  has,  by  our  laws,  against  a  mortgagee  in 
possession  who  refuses  to  foreclose?  The  judgment  of  the  district 
court  will  be  affirmed. 

WiNGARD  and  Turner,  J  J.,  concur. 


Connolly  v,  Cunningham. 

Filed  September  24,  1884. 

GitEENE,  C.  J.  This  cause  has  been  submitted  as  turnins:  upon  the  same  facts  as 
appear  in  the  appeal  case  of  Connolly  v.  Cunningham^  ante^  473,  in  which  the  opinion 
of  the  court  was  filed  this  morning.  The  same  law  is  applicable  in  this  cause  as  in 
that,  with  an  analogous  result.  Accordingly,  the  judguieul  of  the  district  court 
will  be  affirmed. 

Turner  and  Wikqard,  JJ.,  concur. 
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SUPREME  COURT  OF  CALIFORHTld. 


M  CaL  SM  

ScHBOBDEB  and  others  v.  Schweitzeb  Lloyd.    (Ko.  9,249.) 
Filed  January  10, 1886 

1.  Marinb  Insuranos^Discharge  bt  Deviation  ur  VoTAaB. 

It  ia  an  implied  warranty  of  a  marine  policy  of  insurance  that  the  veaatA 
shall  not  deviate  from  the  voyage  declared  in  the  policy.  Any  voluntary  de- 
viation is  a  changre  of  the  risk,  and  forms  a  departure  from  the  contract,  so  u 
to  discharge  the  insurers  from  liability  for  any  loss  happening  to  the  thing  in- 
sured subsequent  to  such  unauthorized  deviation. 

2.  Bill  of  Lading — Exeuptions  in,  Validity  of. 

To  bind  the  consignor  by  a  provision  in  a  bill  of  lading,  reserving  the  right  to 
the  carrier  to  tranship  at  an  intermediate  port,  his  assent  must  be  expressed  by 
signing  the  biU  of  lading.    Cal.  Civil  Code,  217tJ. 

Department  1.  Appeal  from  the  superior  ooort  of  the  city  and 
county  of  San  Francisco. 

S.  V.  Smith  d  Son,  for  appellants. 

AndroB  dt  Page,  for  respondents. 

McKeb,  J.  This  is  an  action  on  a  marine  policy  of  insurance  to 
recover  damages  for  an  absolute  loss  of  3,951  sacks  of  wheat  shipped 
by  the  plaintiffs  from  San  Francisco  to  Batavia.  By  the  terms  of  the 
policy,  which  was  issued  on  the  twelfth  of  August,  1874,  the  defend- 
ant insured,  in  the  sum  of  $16,000,  for  and  on  account  of  whom  it 
might  concern,  4,551  sacks  of  wheat,  laden  under  deck  on  board  the 
Pacific  Mail  Steam-ship  Company's  steamer  Colorado,  then  about  to 
start  for  a  voyage  from  San  Francisco,  by  way  of  the  port  of  Yoko- 
hama to  the  port  of  Hong  Eong,  and  thence  by  the  usual  '^connections*' 
to  Batavia.  The  wheat  was  insured  for  the  voyage,  against  ^'perils 
of  the  sea,  fire,  pirates,  assailing  thieves,  jettisons,  barratry  of  the 
master  or  mariners,  unless  the  insured  be  owner  or  part  owner  of  the 
vessel,  and  all  other  losses  and  misfortunes  that  shall  come  to  the 
hurt,  damage,  or  detriment  of  the  said  property  or  interest  to  which 
insurers  are  liable  by  the  rules  and  customs  of  insurance  in  San  Fran- 
cisco, embezzlement  and  illicit  trade  excepted  in  all  cases." 

On  the  voyages  of  the  company's  steam-ships  between  San  Fran- 
cisco and  Hong  Eong,  with  cargo  laden  for  Hong  Eong  or  Batavia, 
it  was  the  usual  practice  or  course  of  business  for  the  company's 
steamer  on  which  such  cargo  was  laden  at  San  Francisco,  to  carry 
the  same  to  Hong  Eong  without  transhipping  at  Yokohama,  or  con- 
necting for  that  purpose  with  any  other  vessel  or  vessel  at  the  last- 
named  port.  That  usage  was  well  known  to  the  defendaac  when  it  is- 
fiued  the  policy  of  insurance,  and  it  charged  a  lower  rate  of  premium 
on  the  policy  because  of  its  knowledge  of  the  fact  that  there  was  to 
be  no  transhipment  of  the  wheat  at  Yokohama.  With  the  wheat, 
thus  insured,  on  board,  the  Colorado  proceeded  on  her  voyage  from 
8an  Francisco  to  Hong  Eong,  and^  in  transitu,  reached  in  safety  the 
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port  of  Tobohama;  bat  on  making  tbat  port  tbe  master  received  in- 
structions from  tbe  company  not  to  proceed  to  Hong  Eong>  but  to  re- 
turn with  the  Colorado  to  San  Francisco.  He  accordingly,  without 
tbe  knowledge  or  consent  of  the  underwriters,  or  of  tbe  consignors, 
caused  tbe  wheat  to  be  transhipped  from  the  Colorado  to  two  steam- 
ers belonging  to  tbe  company,  one  of  which  was  known  as  tbe  Sierra 
Nevada,  and  the  other  as  tbe  Costa  Bica»  and  returned  with  tbe  Col- 
orado from  Yokohama  to  San  Francisco.  Six  bundred  sacks  were 
transbipped  on  the  Sierra  Nevada,  and  3,951  sacks  on  tbe  Costa 
Bica.  Tbe  600  sacks  were  safely  carried  by  tbe  Sierra  Nevada  and 
connecting  steamers  at  Hong  Kong  to  fiatavia,  and  tbe  8,951  sacks 
were  carried  by  tbe  Costa  Bica  to  Hong  £ong,  wbere  tbe  agents  and 
servants  of  tbe  company  received  them,  and,  according  to  tbe  estab- 

.  lisbed  usage  of  tbe  company,  wbicb  was  known  to  tbe  defendant, 
stored  them  in  a  warehouse  on  tbe  barbor  front  of  Hong  Kong  for  re- 

.  shipment,  at  tbe  first  opportunity,  by  connecting  steamers  to  Batavia. 
But  while  the  wbeat  was  tbus  wareboused,  awaiting  transportation 
to  Batavia,  tbe  barbor  of  Hong  Eong  was  swept  by  ^  typhoon,  wbicb 
forced  tbe  waters  of  the  barbor  upon  tbe  land  witb  such  violence 
that  they  broke  in  tbe  roof  and  windows  of  tbe  warehouse  and  drowned 
the  wbeat,  so  tbat  wben  tbe  water  subsided  it  immediately  began  to 
sprout,  and  become  swollen  and  beated,  and  in  tbat  condition  it  was 
impossible  to  resbip  it  for  transportation  to  Batavia. 

As  tbe  law  of  tbese  facts,  we  held  on  a  former  appeal  (60  Cal.  467) 
tbat  the  underwriters  were  discharged  from  liability  for  tbe  loss  of 
the  wbeat,  because  of  the  unauthorized  deviation  from  tbe  voyage 
wbicb  bad  been  insured,  and  of  the  unautborized  transhipment  of  the 
wbeat  by  tbe  carrier  at  Yokohama.  Accordingly,  we  reversed  tbe 
judgment  wbicb  had  been  entered  for  tbe  plaintiff,  but  without  ordering 
judgment  to  be  entered  for  tbe  defendant,  because,  as  the  judgment 
had  been  in  favor  of  tbe  plaintiff,  be  could  not  avail  himself  of  an  ob- 
jection, which  be  made  in  the  court  below,  to  tbe  fact  which  was  found 
by  tbe  court,  tbat  tbe  Colorado,  according  to  the  regular  course  of  busi- 
ness pursued  by  her  owners,  was  bound  to  perform  her  voyage  to 
Hong  Kong,  wbere  "connections"  were  to  be  made  for  Batavia;  there- 
fore we  remanded  tbe  cause  for  a  new  trial.  A  retrial  has  been  had, 
and  the  case  cpmes  before  us  on  appeal  by  tbe  plaintiff  from  a  judg- 
ment in  favor  of  the  defendant  upon  like  findings  of  facts  as  in  tbe 
former  appeal.  Tbe  facts  being  tbe  same,  the  former  decision  must 
be  regarded  as  tbe  law  of  the  case.  Besides,  tbe  exposition  of  tb^ 
law  contained  in  tbe  decision  is  undoubtedly  correct. 

One  of  the  implied  warranties  of  a  marine  policy  of  insurance  is 
tbat  the  vessel  shall  not  deviate  from  the  voyage  declared  in  tbe  pol* 
icy.  The  voyage  must  be  performed  in  the  usual  manner,  and  not 
voluntarily  waived  by  the  assured  or  those  who  represent  him.  Any 
voluntary  deviation  is  a  change  of  tbe  risk.  It  forms  a  departure 
from  the  contract,  and  an  attempt  to  substitute  another,  and  the  legal 


Digitized  by 


Google 


480  THE  PACIFIC  BEPOBTBR.  [Gal. 

effect  of  it  IB  to  discharge  the  insurers  from  liability  for  any  loss  hap- 
pening to  the  things  insured  subsequently  to  the  unauthorized  devi- 
ation. Section  2697,  Civil  Code.  The  reason  of  this  is  the  voluntary 
substitution  of  another  voyage  for  that  which  has  been  insured.  "The 
discharge  of  the  underwriters  from  their  liability  in  such  cases/'  says 
the  supreme  court  of  the  United  States,  "depends,  not  upon  any  sup« 
posed  increase  of  risk,  but  wholly  on  the  departure  of  the  insured 
from  the  contract  of  insurance."  Maryland  Ins.  Co.  v.  Le  Roy,  7 
Granch,  30.  But  the  shipper  in  such  cases  is  not  without  remedy  for 
his  loss.  The  remedy,  however,  is  against  the  carrier  of  the  goods, 
and  not  the  insurer.  By  the  breach  of  bis  implied  warranty  against 
deviation  from  the  voyage  the  owner  of  the  ship  becomes  liable  to  the 
owner  of  the  goods  in  case  of  loss.  Crosby  v.  Fitch,  12  Conn.  410. 
So,  in  Ooddard  v.  Mallory,  52  Barb.  87,  it  was  determined  that  "nei- 
ther agents  nor  the  owners  of  a  vessel  can  send  goods  by  a  vessel 
other  than  that  named  in  the  bill  of  lading  without  assuming  the 
whole  risk  of  loss  or  damage  to  the  goods  on  such  other  vessel."  And 
in  The  Maggie  Hammond^  9  Wall.  458,  the  court  says :  S^ 

"As  agent  of  the  owners,  the  master  is  bound  to  carry  the  goods  to  their 
place  of  destination  in  his  own  ship,  unless  he  is  prevented  from  so  doing  by 
the  act  of  God,  the  public  enemy,  or  by  some  act  of  the  shipper,  or  from  some 
one  of  the  perils  expressly  excepted  in  the  contract  of  shipment. ''  Trott  v. 
Wood,  1  Gall.  442;  Shipton  v.  Thornton,  I  Perry  &  D.  216. 231;  S.  C.  9  Add. 
&  E.  814,  832;  Wilcox  y.ParmeUe,  8  Sandf.  610;  Emerig.  Ins.  339;  Lee,  Br. 
Shipp.  412. 

But  on  the  retrial,  after  the  defendant  had  proved  that  the  invari- 
able practice  and  usage  of  the  company's  steamers,  bound  from  San 
Francisco  to  Hong  Eong  with  freight  for  Batavia,  was  to  perform  their 
voyages  by  way  of  Yokohama  to  Hong  Eong,  there  to  discharge  such 
freight  and  store  it  to  await  '* connections"  for  Batavia,  the  plaintiff  of- 
fered in  rebuttal  the  bill  of  lading  issued  by  the  company  to  the  con- 
signor, and  in  connection  with  it  proposed  to  prove  by  witnesses  that 
bills  of  lading  of  like  form  had  always  been  adopted  by  the  steam-ship 
company;  that  that  form  was  well  known  to  all  underwriters  in  San 
Francisco,  and  was  a  matter  of  notoriety  and  established  usage ;  and 
that,  by  the  usage  of  the  business  community  in  San  Francisco,  such 
bills  of  lading  tacitly  formed  part  of  the  contracts  of  marine  insur- 
ance. Against  the  exception  of  the  plaintiff  the  court  sustained  the 
objections  to  the  offers,  and  excluded  the  evidence,  and  that  consti- 
tutes the  principal  assignment  of  error  on  the  present  appeal.  We 
think  the  bill  of  lading  did  not  tend  to  rebut  the  existence  of  the  in- 
variable practice  and  usage  as  to  the  voyages  of  the  company's  steam- 
ers, proved  by  defendant.  On  the  contrary,  it  tended  to  prove  that 
the  carrier  contracted  to  transport  the  wheat,  on  board  the  Golorado, 
for  the  entire  voyage  from  San  Francisco  to  Hong  Eong,  and  thence 
with  connections  to  Batavia.  The  obligation  arising  from  the  con- 
tract waSf  therefore,  to  perform  the  voyage  as  laid  down  in  the  bill 
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of  lading;  and,  in  that  respect,  the  contract  of  affreightment  coincided 
with  the  contract  of  insurance, — both  contracts  covering  the  same 
voyage.  It  is  true,  the  bill  of  lading  also  contained  the  following 
clauses,  viz. : 

"With  leave  to  tranship  the  wheat  to  any  other  of  said  company's  steamers 
•  *  *  unto  the  port  of  Yokohama,  •  •  ♦  thence  to  be  transported 
by  steamer  or  steamers  of  the  Pacific  Mail  Steam-ship  Company  (with  like  ex* 
ceptions,  privileges,  and  exemptions)  unto  the  port  of  Hong  Kong;  and  there, 
in  like  apparent  good  order  and  condition,  to  be  delivered  at  vessel's  tackles 
unto  the  agent  of  the  Pacific  Mail  Steam-ship  Company  at  Hong  Kong,  to  be 
forwarded  by  him,  per  steamer,  to  Messrs.  Busing,  Schroeder  &  Co.,  Batavia, 
or  his  or  their  assigns.    *    •    •»» 

But  these  clauses  only  tended  to  prove  that  the  company  claimed, 
or  attempted  to  reserve,  the  privilege  of  departing  from  the  usual 
route  of  their  steamers  bound  from  San  Francisco  to  Hong  Eong,  by 
way  of  Yokohama,  and  of  transhipping  at  Yokohama,  instead  of  at 
Hong  Kong,  from  the  steamer  on  which  they  were  laden,  the  goods 
bound  for  Batavia.  Such  a  claim,  however,  although  expressed  in 
the  bill  of  lading,  and  known  to  the  consignor,  was  not  binding  upon 
him  unless  he  expressed  his  assent  to  it  by  his  signature  to  the  bill 
of  lading.     Section  2176  of  the  Civil  Code  declares: 

"A  ♦  *  consignor  ♦  •  •  accepting  a  •  *  ♦  bill  of  lading, 
or  written  contract  for  carriage,  with  a  knowledge  of  its  terms,  assents  to  the 
rate  of  hire,  the  time,  place,  and  manner  of  delivery  therein  stated,  •  •  • 
and  to  any  limitation  of  the  liability  of  the  carrier  in  case  of  loss  or  injury; 
but  his  assent  to  any  other  modification  of  the  carrier's  obligation  in  such  in- 
strument can  be  manifested  only  by  his  signature  to  the  same." 

But  the  bill  of  lading  oflPered  in  evidence  was  not  signed  by  the 
consignor,  therefore  it  did  not  tend  to  prove  assent  on  his  part  to  any 
deviation  from  the  voyage  upon  which  he  had  obtained  the  policy  of 
insurance;  nor  did  it  tend  to  prove  a  modification  of  the  obligation 
arising  from  the  contracts  of  affreightment  or  insurance  for  the  regu- 
lar and  customary  voyage  covered  by  the  bill  of  lading  and  the  policy 
of  insurance;  consequently  the  clauses  in  the  bill  of  lading  did  not 
affect  the  rights  of  the  consignor,  nor  of  his  insurers,  who  were  with 
him  interested  in  the  carriage  of  the  wheat.  Besides,  there  was  no 
proof,  nor  any  offer  to  prove,  that  the  privilege  thus  claimed,  or  at- 
tempted to  be  reserved,  by  the  company,  in  the  bills  of  lading  which 
it  issued,  had  ever  been  exercised,  except  in  the  single  instance  in 
which  the  loss  of  the  wheat  had  occurred.  The  parties  to  the  policy 
of  insurance  did  not,  therefore,  contract  with  reference  to  it;  nor  did 
it  amount  to  such  a  usage  of  business  or  trade  as  impliedly  entered 
into  the  contract  of  insurance ;  and  as  it  was  inconsistent  with  the 
contract,  it  was  inadmissible  in  evidence.  "Usage  should  not  be  re- 
garded at  all,  unless  it  be  of  such  a  character  as  may  be  supposed  to 
influence  parties  to  a  contract;  and  none  can  be  ordinarily  presumed 
to  do  this  but  such  as  is  public  and  continued.  Therefore,  it  is  not 
suflScient  to  prove  a  few  instances,  not  amounting  to  general  prac- 
v.6p,no.6 — 81 
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tice,  as  an  excuse  of  what  otherwise  would  be  a  deviation/';   Croshy 
V.  Fitch,  supra. 

There  is  no  prejudicial  error  in  the  record.  Judgment  and  order 
affirmed. 

We  concur:    McKinstry,  J.;  Ross,  J. 

06  Cal.  902 

McEiNNB  r,  California  S.  R.  Co.     (No.  9,666.) 
i'iled  January  10, 1885. 

1.  Ratlroad  Company— Injury  to  Laborer— Contributory  Neoltqencb. 

In  an  action  for  damages  for  injuries  received,  a  laborer  on  a  railroad,  by  re* 
turning  from  his  place  of  work  on  a  hand  car  at  a  later  hour  than  usual,  is  not 
guilty  of  contributory  negligence,  if  he  was  acting  under  the  direction  of  a 
foreman  as  to  the  hours  of  labor  and  as  to  the  movements  of  the  hand  car. 

2.  Same—Train  Dispatcher  and  Laborer  not  Co- employes. 

A  railroad  train  dispatcher,  having  authority  to  employ  and  discharffe  men^ 
is  not  a  fellow-employe  with  a  track  laborer  within  the  meaning  of  the  stat- 
ute.   Cal.  CivU  Code,  i  1970. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
San  Diego. 

M.  A.  Luce,  for  appellant. 

Z.  Montgomery  and  Conklin  dt  HunBaker,  for  respondents. 

Myrice,  J.  Action  for  damages  for  injuries  received  by  plaintiff^ 
a  laborer,  while  in  the  employ  of  defendant.  The  defendant  was 
constructing  a  railroad  from  San  Diego  to  Golton.  Some  20  milea 
of  the  road  had  been  constructed,  from  National  City  towards  Colton. 
The  plaintiff  was  a  laborer,  who,  with  four  others,  under  one  Lynch, 
foreman  of  the  gang,  had  been  sent  out  on  the  twenty-fourth  of  Oc» 
tober  to  make  some  repairs  at  a  point  on  the  line  of  the  road.  On 
the  same  day  an  extra  gang  of  five  men  was  sent  out  to  assist  them* 
Lynch's  men  went  out  on  a  hand  car  furnished  for  the  purpose,  the 
extra  men  being  taken  out  on  a  construction  train  and  set  down  at 
the  point  of  work.  Lynch  had  instructions  to  bring  in  the  extra  men 
with  him  at  night,  on  the  hand  car.  The  usual  direction  was  to  be 
as  near  6  o'clock  as  could  be.  In  order  to  comply  with  this  direc* 
tion,  the  men  usually  worked  at  that  season  of  the  year  until  some 
time  between  5  and  6  o'clock,  when  the  handcar  would  be  put  on  the 
track,  and  the  men  would  come  in  on  it.  On  the  occasion  involved 
in  this  action.  Lynch  directed  the  men  to  stop  work  at  about  5  o'clock, 
earlier  than  usual,  having  the  five  extra  men  to  bring  in,  and  put  the 
hand  car  on  the  track  for  return.  The  having  11  men  instead  of  6- 
(the  usual  number)  would  naturally,  and  did,  delay  the  moving  of  the 
hand  car;  so  much  so,  that  at  about  half -past  6  o'clock,  the  time  the 
occurrence  took  place,  the  men  had  not  reached  the  station.  A  spe- 
cial train,  consisting  of  a  locomotive  and  flat  car,  was  sent  out  about 
5 :  50  p.  M.,  to  go  up  the  road  and  bring  in  other  men.  This  train  waa 
sent  out  by  one  Fisher,  who  was  material  agent  and  train  dispatcher 
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for  def endant^  and  had  charge  of  the  moving  of  trains.  This  train  was 
backing  np;  the  conductor,  with  a  conductor's  white  light,  being  on 
ihe  flat  car.  The  conductor  bad  no  orders  as  to  the  hand  car,  and  the 
men  on  the  hand  car  had  no  information  that  the  train  was  to  be 
aent  out.  The  only  train  running  regularly  was  a  construction  train, 
which  was  at  the  upper  end  ol  the  track,  and  was  delayed  to  bring 
in  some  men  from  that  point.  At  about  half-past  6,  after  dark,  the 
hand  car  and  the  special  train  came  together.  The  plaintiff  was  en- 
gaged in  turning  the  crank  of  the  hand  car,  and  therefore  not  in  a  con- 
dition to  be  on  the  lookout.  Others  on  the  car  saw  a  white  light  some 
distance  ahead,  and,  supposing  it  to  be  the  light  of  some  carpenters 
■at  work  on  a  tank  near  the  track,  gave  no  alarm.  The  men  on  the 
hand  car  had  no  light.  The  conductor  of  the  train  had  a  white  light 
in  his  hand,  and  he  was  at  the  brake.  The  train  was  then  running 
At  the  rate  of  20  miles  an  hour.  He  saw  no  object  on  the  track, 
until,  as  he  says,  when  within  about  100  feet  he  saw  something,  but 
could  not  say  what  it  was.  He  gave  signal  to  reverse  the  engine,  and 
Applied  the  brake;  but  too  late,  for  the  collision  immediately  occurred. 
Just  before  the  collision,  the  foreman  on  the  hand  car  saw  the  dan- 
ger and  gave  the  alarm,  and  all  the  men  except  the  plaintiff  jumped 
off  and  escaped  comparatively  unhurt.  The  plaintiff  was  not  able 
to  escape  in  time  to  save  himself,  and  received  serious  injuries.  The 
jury  gave  the  plaintiff  a  verdict  for  $10,000  damages,  and  the  de- 
fendant appealed. 

The  defendant  thinks  the  plaintiff  should  not  be  allowed  to  have  his 
judgment,  because — First,  he  was  guilty  of  contributory  negligence. 
It  was  usual  for  hand  cars  to  be  in  at  the  station  at  6  o'clock.  By  re- 
maining on  the  track  after  that  hour  the  plaintiff  contributed  to  the 
oause  of  the  injury.  In  regard  to  this  point  it  is  sufficient  to  say  that 
plaintiff  was  under  the  direction  of  a  foreman  as  to  the  hours  of  la- 
bor and  as  to  the  movements  of  the  hand  car.  The  company,  by  its 
Aathorized  officer,  had  incumbered  the  hand  car  by  an  extra  and  un- 
usual number  of  men.  Notwithstanding  the  men,  by  order  of  the 
foreman,  quit  work  and  started  to  return  earlier  than  usual,  yet  the 
extra  load  prevented  them  from  making  the  station  before  dark, 
which,  at  that  season  of  the  year,  was  about  6  o'clock.  Second. 
Fisher,  the  material  agent  and  train  dispatcher,  was  a  fellow-employe 
with  the  plaintiff  within  the  meaning  of  section  1970,  Civil  Code,  and 
therefore  the  defendant  is  not  liable.  A  rule  of  the  company  declared 
that  no  extra  engine,  either  with  or  without  train,  unless  in  company 
with  a  regular  train,  would  pass  over  any  portion  of  the  road  except 
on  an  order  from  the  material  agent  or  train  dispatcher.  The  train 
in  question  was  sent  out  by  the  material  agent  and  train  dispatcher, 
and  showed  no  light  except  the  usual  conductor's  light,  which  was 
easily  mistaken  for  a  light  at  the  side  of  the  road.  We  think  that 
Fisher  was  not  a  fellow-employe  with  the  plaintiff  within  the  mean- 
ing of  the  section  referred  to.     Beeson  v.  Oreen  Mountain  O.  M.  Co. 

Cal.Rep.  &-8  P.— 8 
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57  Gal.  20.  He  represented  the  defendant;  was  a  vice-prinoipal ;  he 
employed  and  discharged  men,  and  directed  the  movements  of  trains. 
When  he  directed  the  extra  train  to  go  up  the  road^  the  company  di< 
rected  it. 

We  think  the  jury  was  justified  in  concluding  that  the  facts  pre- 
sented a  case  where  a  laborer,  placed  by  the  company  under  the 
direction  of  a  foreman,  and  while  acting  in  accordance  with  such  direc- 
tion, in  the  ordinary  pursuit  of  his  labor  for  the  company,  was  in- 
jured by  an  occurrence  caused  by  the  company, — not  intentionally, 
of  course,  as  to  the  result,  yet  caused  by  the  company, — and  that 
the  company  alone  was  guilty  of  negligence.  This  view  practically 
disposes  of  the  questions  presented  by  the  appellant.  Judgment  and 
order  affirmed. 

We  concur;     Thornton,  J.;  Sharpstein,  J. 


68  Cal.   30Q 

Lawrence  v.  Doolan,  Adm'r,  and  others.     fNo.  8,508.) 

Filed  January  10, 1SS5. 

1.  Paktieb  to  Action  on  Bond— Joindek  op  Deceased  Principal's  Repre- 

sentatives WITH  CO-OBLIGORB. 

The  personal  representative  of  a  deceased  principal  on  a  bond  maybe  joined 
Tritli  the  surviving  co-obligors  in  an  action  thereon,  after  the  claim  on  which 
the  action  is  founded  has  been  presented  to  such  reproi^ontative  and  disal- 
lowed by  him.  The  judgment,  as  against  him,  must  be  that  the  amount  found 
due  be  paid  in  due  course  of  administration. 

2.  Tax  Collector's  Bond— Ltability  of  Sureties. 

Sureties  on  a  tax  collector's  bond  are  liable  for  money  received  by  him  as 
such,  which  it  was  his  duty  to  turn  over  to  the  treasurer,  but  which  he  neglected 
to  turn  over. 

3.  Same — Statute  op  Limitations. 

The  statute  of  limitations  does  not  commence  to  run  in  favor  of  the  sureties 
on  an  official  bond  of  a  tax  collector  until  the  liability  of  their  principal  had 
become  fixed. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

E,  A.  Lawrence,  for  appellant. 

Jos.  M.  Nougues,  Mastick,  Belcher  dk  Mastick,  E.  McGraw,  Tully 
R.  WisCf  A.  Heyneman,  and  J.  L.  Murphy,  for  respondents. 

Myrice,  J.  This  action  was  brought  against  the  administrator  of 
Austin,  deceased,  late  tax  collector  of  the  city  and  county  of  San 
Francisco,  and  the  sureties  on  his  ofScial  bond.  The  defendants, 
sureties,  severally  demurred  to  the  amended  complaint.  The  de- 
murrers were  sustained  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  show  a  cause  of  action  against  said  eureties. 
The  facts  stated  in  the  complaint  are,  in  substance,  that  plaintiff, 
claiming  to  be  the  owner  of  certain  outside  lands  of  said  city  and 
county,  caused  the  same  to  be  delineated  on  the  ''Outside  Land  Map," 
under  section  4  of  order  800,  and  paid  $609  to  the  said  Austin  as 
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tax  collector,  taking  his  receipt  therefor;  that  a  suit  then  pending 
between  plaintiff  and  other  claimants  terminated  against  plaintiff, 
and  the  other  claimants  were  adjudged  to  be  the  owners  of  the  lands; 
and  that,  by  leave  of  the  board  of  supervisors,  she  was  permitted 
to  withdraw  her  protest  and  the  receipt.  Austin  subsequently  died 
without  having  paid  the  money  to  the  city  and  county  treasurer. 
The  defendant  Doolan  was  appointed  administrator  of  the  estate  of 
Austin,  and  in  due  time  the  plaintiff  presented  a  claim  against  said 
estate,  which  claim  was  disallowed.  Plaintiff  thereupon  brought  suit 
against  said  administrator  and  the  defendants  herein,  and  summons 
was  served,  and  such  proceedings  were  had  that  after  the  commence- 
ment of  this  suit,  but  before  the  filing  of  the  amended  complaint, 
judgment  was  rendered  against  said  administrator. 

1.  The  point  is  presented  that  there  is  a  misjoinder  of  parties  de- 
fendant, in  that  the  administrator  of  Austin's  estate  is  joined  with 
the  sureties  on  the  official  bond  of  Austin.  It  has  been  held  in  some 
cases  that  the  representative  of  a  deceased  obligor  cannot  be  joined 
with  the  co-obligors  in  an  action  on  a  bond,  on  the  ground  that  one 
is  charged  de  bonis  testatoris,  and  the  others  de  bonis  propriis,  and  the 
judgment  against  the  one  would  be  different  from  that  against  the 
other.  That  reason  does  not  prevail  under  the  practice  in  this  state, 
as  the  court  is  by  the  Code  authorized  to  render  such  judgment  as 
will  give  effectual  relief.  The  statute  requires  that  before  an  ad- 
ministrator can  be  sued  on  an  obligation  arising  in  the  life-time  of 
the  deceased,  a  claim  should  be  presented;  after  presentation  and 
disallowance,  suit  may  be  brought  against  the  representative,  as  such ; 
but  the  judgment,  as  against  him,  must  be  that  the  amount  be  paid 
in  due  course  of  administration.  That  does  not  prevent  the  render- 
ing of  a  proper  judgment  against  surviving  co-obligors. 

2.  It  is  urged  that  two  causes  of  action  are  improperly  joined,  viz., 
an  action  against  the  administrator  to  establish  a  claim,  and  against 
the  sureties  on  Bis  official  bond.  The  point  is  not  well  taken.  What 
is  said  above  as  to  the  first  point  will  apply  here. 

3.  It  is  claimed  that  as  it  was  the  duty  of  the  tax  collector  to  turn 
over  to  the  treasurer  all  moneys  lawfully  received  by  him  as  such,  (the 
plaintiff,  in  such  case,  to  have  resource  upon  the  city  and  county  treas- 
ury,) his  sureties  are  not  responsible  for  moneys  so  received  by  him 
but  not  turned  over.  As  the  tax  collector  received  the  money  in  his 
official  capacity  (giving  his  receipt  therefor)  and  did  not  pay  it  over, 
we  apprehend  that  the  sureties  are  not  in  a  position  to  avail  them- 
selves of  his  failure  to  pay  over.  If  it  was  his  duty  to  pay  over,  his 
paying  over  would,  of  course,  relieve  his  sureties.  Would  his  failure 
to  pay  also  relieve  his  sureties  ?     We  think  not. 

4.  As  to  the  statute  of  limitations :  Although  plaintiff  paid  the 
money  to  the  tax  collector  in  1870,  yet  not  until  February,  1878,  was 
the  suit  of  Lawrence  v.  Ballou  60  Cal.  258,  (the  suit  involving  the 
rights  of  the  respective  claimants  to  the  lands)  finally  disposed  of; 
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not  nntil  September,  1878,  had  she  leave  to  withdraw  her  protest  and 
receipt;  and  this  action  was  commenced  January  14,  1880,  clearly 
within  the  proper  time  as  to  either  of  those  dates.  The  statute  of 
limitations  did  not  commence  to  run  until  plaintiflF  had  a  right  to 
liave  her  money,  which  was  not  before  February,  1878.  If  she  had 
«ued  before  that  date,  she  must  have  gone  out  of  court  as  being  pre- 
mature. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  overrule 
the  demurrers,  with  leave  to  answer. 

We  concur;     Thornton,  J.;  Sharpstein,  J. 


eo  Cal.  soo 

BivBBsiDE  Land  &  Irrigating  Go.  v.  Jansen  and  others. 
(No.  9,594.) 

FUed  January  10, 1885. 

Action  to  Quiet  Title— Easement— Right  to  Convey  Water  trrougb  Oitck 
OVER  Another's  Land— Evidencb. 

Where  the  answer  of  defendants  in  an  action  to  quiet  title  asserts  no  right 
other  than  the  right  to  use  a  ditch  for  conveying  water  across  plaintiff's  land 
to  their  own  land,  for  the  purpose  of  irrigation  and  domestic  use,  it  is  error  for 
the  court  to  exclude  evidence  as  to  the  amount  of  water  required  for  irrigation 
on  the  defendants'  land,  and  the  carrying  capacity  of  such  ditch. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
6an  Bernardino. 

£yran  Waters  and  J.  A.  Gibson,  for  appellant. 

O.  W.  C.  Rowell  and  H.  M.  Willis,  for  respondents. 

Myrioe,  J.  Action  to  quiet  title.  The  interest  claimed  by  the  de« 
f endants,  by  their  answer,  in  the  premises  regarding  which  the  plain- 
tiff seeks  to  have  its  title  quieted,  is  as  follows :  Defendants  own, 
in  severalty,  parcels  of  land  by  conveyances  (through  others)  from 
Bobidouz,  (who  was  the  common  grantor  of  plaintiff  and  defendants,) 
and  defendants  aver  that  Bobidoux,  while  owner,  dug  a  ditch  by 
means  of  which  water  was  conducted  across  the  lands  now  owned  by 
plaintiff  to  and  upon  the  lands  now  owned  by  defendants,  for  the  pur- 
pose of  irrigating  the  said  lands  now  owned  by  defendants  and  other 
lands  of  Bobidoux,  and  that,  when  defendants'  grantors  purchased 
from  Bobidoux,  the  ditch,  and  the  right  to  conduct  waters  from  the 
Santa  Ana  river  over  and  through  the  lands  of  Bobidoux  by  means  of 
the  ditch,  was  an  appurtenance  and  easement  pertaining  to  the  lands 
now  owned  by  defendants,  constituting  their  chief  value.  The  de- 
fendants also  aver  continuous,  adverse,  and  exclusive  use  of  the  ditch, 
by  themselves  and  their  grantors,  for  the  purpose  of  conducting  wa- 
ter therein  to  their  respective  farms,  for  irrigation  and  domestic  use, 
for  more  than  27  years.  The  court  found  that  at  the  time  of  the  con- 
veyance from  Bobidoux  to  defendants'  grantors,  water  wc^s  uot  being 
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conveyed  in  the  ditbh^  and  that  the  ditch  wfts  not  then  in  existence, 
and  neither  the  ditch  nor  the  right  to  conduct  water  from  the  Santa 
Ana  river  across  the  lands  of  Bobidoux  was  an  appurtenance  or 
easement  pertaining  to  the  lands  of  d^endants;  but  the  court  found 
that  Bickmore,  grantee  of  Bobidoux,  in  1868,  after  his  conveyance 
from  Bobidoux,  constructed  the  ditch,  under  a  claim  of  right,  with 
the  knowledge  of  Bobidoux,  and  that  he  and  his  grantees  (the  defend- 
ants) have  ever  since  owned  and  occupied  the  same  openly,  notori- 
ously, exclusively,  and  adversely. 

1.  The  court  sustained  an  objection  to  a  question  put  by  plaintiff 
to  a  witness  as  to  the  amount  of  wat-er  required  for  irrigation  on  the 
defendants'  land.  This  ruling  was  error.  The  only  right  asserted 
by  defendants  in  their  answer  was  the  right  to  use  a  ditch  for  con- 
veying water  across  plaintiff's  land  to  their  own  land  for  the  purpose 
of  irrigation  and  for  domestic  use  thereon.  The  plaintiff  had  the  right 
to  show,  if  he  could,  that  defendants  were  conveying  in  the  ditch  more 
than  was  necessary  for  those  purposes.  It  was  also  error  to  refuse 
to  permit  plaintiff  to  prove  the  carrying  capacity  of  the  ditch  in  1872. 
The  findings  and  decree  should  have  specified,  either  by  width  of  the 
ditch  or  by  its  carrying  capacity,  the  quantity  of  plaintiff's  land  over 
and  upon  which  the  easement  existed.  In  no  view,  under  the  plead- 
ings in  this  case,  could  the  defendants  have  had  more  water  fiow  in 
the  ditch  than  was  necessary  for  domestic  use  and  for  irrigation  on 
their  own  lands. 

2.  The  parties  to  this  action  have  title  to  their  respective  lands 
under  a  Mexican  grant.  The  patent  was  issued  December  8,  1876. 
This  action  was  commenced  within  five  years  thereafter.  It  has  been 
held  by  the  supreme  court  of  the  United  States  (Henshaw  v.  BisseU, 
18  Wall.  255,)  and  by  this  court  (Reed  v.  Ybarra,  60  Cal.  455)  that 
as  to  actions  of  ejectment  the  statute  of  limitations  does  not  com- 
mence to  run  until  the  issuance  of  the  patent. 

From  the  view  we  take  of  the  case  it  is  not  necessary  to  determine 
whether  that  principle  applies  here.  The  court  found  that  when  Bo- 
bidoux conveyed  to  defendants'  grantors  the  ditch  was  not  in  exist- 
ence, and  the  right  to  conduct  water  over  plaintiff's  land  was  not  an 
appurtenance  or  easement  pertaining  to  the  land  now  owned  by  de- 
fendants. There  is  no  direct  evidence  of  a  grant  of  right  of  way  since 
that  time  by  plaintiff  or  its  predecessors  in  interest ;  but  there  is  some 
evidence  which  might  have  been  considered  by  the  court  in  the  direc- 
tion of  determining  whether  or  not  the  acts  and  omissions  of  the 
plaintiff  and  its  predecessors  in  interest,  taken  in  connection  with 
the  acts  of  the  defendants  and  their  predecessors  in  interest,  would 
create  a  presumption  of  a  grant.  Upon  this  subject  the  findings  are 
silent.  The  decision  of  the  court  below  seems  to  have  been  based  on 
the  theory  of  the  statute  of  limitations.  Without  determining  whether 
there  is  foundation  for  that  theory,  sufficient  appears  to  us  to  order 
a  new  trial,  in  order  that  the  rights  of  the  parties  may  be  fully  in- 
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vestigated,  and  a  proper  conclusion  reached.    Judgment  and  order 
reversed,  and  cause  remanded  for  a  new  trial. 

We  concur :    Thornton  J. ;  SharpsteiNi  J. 


06  Cal.  832 

Henderson  v.  Grammar  and  others.     (No.  7^692.) 

Filed  January  12, 1885. 

MORTOAGB  OF  SWAMP  LaND   HsiiD  UNDER    CERTIFICATES   OF   POBCHASE—FORB- 
CLOSURE   AND  SaLE. 

All  the  rights  of  a  mortgagor  of  swamp  land  held  under  certificates  of  pur- 
chase from  the  state  pass  to  the  purchaser  at  a  foreclosure  sale  by  a  sheriff's 
deed  in  pursuance  thereof,  it  is  the  duty  of  a  subsequent  incumbrancer  of 
such  laDds,  if,  after  an  unrecorded  assignment  to  him  of  such  certificates  of 
purchase,  he  acquire  the  state  title,  to  convey  the  same  to  the  purchaser  under 
the  prior  mortgage  sale ;  and  in  an  action  to  compel  such  conveyance  the  judg- 
ment should  not  provide  for  a  conveyance  only  in  case  the  defendant  did  not 
pay  to  plaintiff  the  amount  of  his  lien. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  San 
Joaquin. 

J.  H.  McKune  and  L.  S.  Taylor,  for  appellant. 

Byers  dt  Elliott,  for  respondents. 

McEiNSTRYy  J.  Jacob  and  William  Morse  paid  one-fifth  of  the 
purchase  price  of  certain  swamp  lands,  receiving  three  certificates  of 
purchase  from  the  proper  ofScer,  and  then  conveyed  the  lands  to 
Nathaniel  McTucker.  The  latter  mortgaged  them  to  Jacob  Morse, 
(by  whom  such  mortgage,  and  the  note  it  was  given  to  secure,  were 
transferred  to  plaintiff,)  and  subsequently  mortgaged  the  same  lands 
to  John  McTucker.  Nathaniel  McTucker  assigned  and  delivered  two 
of  the  certificates  of  purchase  to  John,  and  after  the  latter's  death, 
assigned  and  delivered  the  third  certificate  to  his  widow,  now  Mary 
Grammar,  defendant.  Afterwards  plaintiff  commenced  an  action  to 
foreclose  his  mortgage,  but  failed  to  make  the  heirs  or  representatives 
of  John  McTucker  parties,  although  the  mortgage  to  John  McTucker 
had  previously  been  recorded.  The  assignments  of  the  certificates 
of  purchase  had  not  been  recorded,  and  the  court  found  plaintiff  had 
no  notice  of  them  when  he  commenced  his  action  to  foreclose  his 
mortgage.  In  that  action  a  decree,  in  the  usual  form,  was  entered 
May  18,  1871.  On  the  thirteenth  of  September,  1871,  defendants 
herein,  alleged  heirs  of  John  McTucker,  paid  to  the  state  the  balance 
of  the  purchase  money,  surrendered  the  certificates  of  purchase,  and 
received  patents  for  the  lands.  Under  the  foreclosure  decree  the 
sheriff  sold  all  the  right,  title,  and  interest  of  Nathaniel  McTucker  to 
the  plaintiff  herein,  and,  no  redemption  having  been  had,  executed  to 
said  purchaser  a  deed  of  the  lands,  bearing  date  October  1,  1872. 

On  the  former  appeal  the  supreme  court  said : 

"Nathaniel  McTucker  having  been  the  actual  holder  of  the  certificate  No. 
744  at  the  time  of  the  foreclosure  of  plaintiff's  mortgage,  and  the  assign- 
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raents  of  the  other  certificates  from  Nathaniel  to  John  McTucker  not  having 
been  recorded,  the  foreclosure  of  plaintiff's  mortgage  and  the  sale  thereunder 
had,  under  the  statute,  the  same  effect  upon  the  title  as  though  the  heirs  of 
John  McTucker  had  been  parties  to  the  foreclosure  proceedings.  In  this  view 
the  only  relief  which  the  defenuants  can  have  in  this  action,  if  any,  must  pro- 
ceed upon  their  rights  as  junior  mortgagees,  or  for  expenditures  in  perfecting 
the  title;  and,  in  the  present  condition  of  the  answer,  such  relief  cannot  be 
had."     53  Cal.  652. 

The  record  now  here  discloses  the  same  facts  with  reference  to  the 
certificates  and  their  non-registration  as  were  before  the  court  on  the 
former  appeal.  After  the  cause  went  back  to  the  trial  court  the  de- 
fendants amended  their  answers,  and,  upon  the  new  allegations  and 
proofs  in  support  of  them,  appellants  now  claim  the  court  should  by 
its  decree  have  provided  for  a  redemption  by  them  as  junior  mortga- 
gees. The  answers  were  demurred  to  by  plaintiff  on  the  ground  that 
the  facts  therein  stated  did  not  constitute  a  defense.  There  is  no  aver- 
ment in  the  answers  that  the  estate  of  John  McTucker  has  ever  been 
settled  or  distributed;  there  is  no  averment  that  the  defendants,  or 
any  of  them,  are  the  owners  or  holders  of  the  notes  of  Nathaniel  Mc- 
Tucker, to  secure  which  the  mortgage  to  John  McTucker  was  made; 
there  is  no  averment  that  John  McTucker  by  his  last  will  and  testa- 
ment bequeathed  the  said  notes,  cr  the  claim  by  them  represented,  to 
defendants,  or  any  of  them;  nor  is  there  any  averment  that  John  Mc- 
Tucker died  intestate.  The  answers  do  not  show  that  defendants  had 
succeeded  to  any  interest  in  the  notes  or  mortgage,  or  that  thoy  had 
the  right  to  redeem  the  land  from  the  prior  mortgage. 

It  is  contended,  however,  by  appellants,  that,  upon  equitable  prin- 
ciples, the  decree  should  not  have  commanded  a  conveyance  of  the 
legal  title  acquired  from  the  state,  (on  payment  of  the  amount  by  them 
advanced,)  but  should  have  provided  for  such  conveyance  only  in  case 
the  defendants  did  not,  within  a  reasonable  time  fixed  therein,  pay 
to  plaintiff  the  amount  of  his  lien.  .  But  in  the  eye  of  a  court  of 
equity  plaintiff  is  the  real  owner  of  the  state  title.  The  rights  of  the 
mortgagor  under  the  contract  with  the  state  passed  to  plaintiff  by  his 
purchase  at  the  foreclosure  sale,  and  the  sheriff's  deed  in  pursuance 
thereof.  By  his  purchase  and  deed  he  became  vested  with  the  title 
of  the  mortgagor  as  against  all  the  world,  except  the  successors  in 
interest  of  John  McTucker,  and,  as  against  them,  he  became  vested 
with  the  title  of  the  mortgagor,  subject  to  the  lien  of  his  own  and  the 
John  McTucker  mortgage.  Carpentier  v.  Brenham,  40  Cal.  221.  As 
we  have  seen,  defendants  failed  to  allege  they  had  succeeded  to  the 
rights  of  John  McTucker  as  mortgagee. 

It  cannot  be  said  the  mere  assignments  of  the  certificates  of  pur- 
chase created  liens  on  the  estate  of  Nathaniel  McTucker;  but  if  they 
did,  such  liens  were  foreclosed  by  the  decree  in  the  mortgage  suit, 
because  the  assignments  were  not  recorded.  Code  Civil  Proc.  726. 
Plaintiff  became  the  owner  of  the  title  of  which  such  certificates  were 
evidence^  and  from  the  time  he  so  became  the  owner  it  was  the  mani- 
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fest  daty  of  defendants  to  assign  the  certificates  to  him.  And  so, 
when  they  acquired  the  state  title  by  and  through  the  certificates,  it  was 
their  duty  to  convey  it  to  plaintiff.  The  court  required,  as  a  condi- 
tion to  such  conveyance,  that  plaintiff  should  pay  to  them  the  80  per 
cent,  of  the  price  paid  to  the  state,  which  they  had  advanced,  ex- 
penses, etc.,  because,  if  the  certificates  had  been  in  his  possession,  he 
would  have  been  obliged  to  pay  the  80  per  cent,  to  secure  the  state 
title.  But  it  was  not  the  duty  of  the  court  to  permit  the  defendants 
to  redeem  plaintiff's  mortgage,  since  they  had  not  shown  that  they 
had  the  right  of  redemption. 

In  this  view  it  is  unnecessary  to  inquire  whether  the  statute  of  lim- 
itations had  run  against  a  bill  to  redeem  by  the  owner  of  the  second 
mortgage.     Judgment  affirmed. 

We  concur:  Thobnton,  j.;  Sharpstein,  J.;  Mobrison,  C.  J.; 
Boss,  J. 

MoKee,  J.  When  the  heirs  of  John  McTucker  filed  their  cross- 
complaint  to  redeem  from  the  sale  under  the  senior  mortgage,  by 
which  the  title  of  the  mortgagor  to  the  mortgaged  premises  passed 
to  the  plaintiff,  they  had  no  right  of  redemption,  because  the  time  of  the 
statute  of  limitations  had  run  upon  all  the  promissory  notes  whose 
payment  had  been  secured  by  the  junior  mortgage  to  John  McTucker ; 
and  as  the  rights  arising  out  of  said  notes  and  mortgage  were  not 
kept  alive  by  any  action  brought  by  the  mortgagee  in  his  life-time,  or 
his  personal  representatives  or  heirs  after  his  death,  the  causes  of  ac- 
tion upon  the  notes  and  mortgage  were  barred,  the  mortgage  lien 
was  extinguished,  (section  2911,  Civil  Code;  Wells  v.Harter^  56  Cal. 
343;  Jeffers  v.  Cook,  58  Cal.  147,)  and  the  right  to  foreclose  and  the 
right  to  redeem  were  also  barred.  Lord  v.  Morris,  18  Cal.  482;  Cos* 
ter  V.  Brown,  23  Cal.  142;  McCarthy  v.  White,  21  Cal.  105;  Espi- 
nosa  V.  Gregory,  40  Cal.  58;  Taylor  v.  McClain,  60  Cal.  651;  Ar- 
ringston  v.  Liscom,  34  Cal.  365  ;  Cunningham  v.  Hawkins,  24  Cal.  403 ; 
Siter  V.  Jewett,  33  Cal.  92;  Grattan  v.  Wiggins,  23  Cal.  16. 

Therefore  I  concur  in  the  judgment. 


60  Cal.  an 

EuBEEA  Lake  &  Yuba  Canal  Co.  v.  Supbbiob  Coubt  of  the  County 
OF  Yuba.     (No.  9,122.) 

Filed  January  12, 1885. 

1.  Injunction— Hydraulic  Mining — Notice. 

A  corporation  may  be  enjoined  upon  an  «b  parte  application,  without  notice 
to  it,  from  depositing  in  or  discharging  mining  debris  into  certain  streams,  or 
from  selling  water  lo  others  to  be  used  for  the  purpose  of  washing,  by  the  hy- 
draulic process,  any  mineral  lands  into  the  channel  of  said  streams  or  their  trib- 
utaries, though  the  general,  ordinary,  and  only  business  of  such  corporation  is 
that  of  mining  by  the  hydraulic  process,  and  of  selling  water  to  others  to  be 
used  for  like  x^urposcs. 
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2.  Foreign  Ck)RPOKATioir  —  Servics  oh  Agent  Designated  to  Rbcbiyb  Suk- 

MONB. 

Service  of  suxamons  upon  a  foreign  corporation  is  sufficient  by  senrice  on  a 
person  designated  by  the  corporation  to  receive  the  same,  uader  the  act  of 
April  1, 1872,  though,  at  the  time  of  service,  such  person  was  not  the  agent, 
cashier,  secretary,  or  other  officer  of  the  corporation. 
8.  Pbsuminabt  Injunction— Service  of,  How  Made. 

Service  of  a  preliminaxy  injunction  against  a  corporation  may  be  made  by 
leaving  with  such  agent  a  copy  of  the  writ,  and  showing  the  original  and  ex- 
plaining its  contents,  and  delivering  to  him  a  copy  of  the  complaint  and  veri- 
fication. 

4.  Contempt  bt  Gorfobation  -*  Sbrtice  of  Order  to  Show  Cause  on  At- 

torneys. 

An  order  to  show  cause  why  a  corporation  should  not  be  punished  for  con- 
tempt, for  violation  of  an  injunction,  may  be  served  on  the  corporation's  at- 
torneys, where  the  agents  of  the  corporation  conceal  themselves  for  the  purpose 
of  avoiding  service. 

5.  Superior  Court— Judge  of  Another  County  may  Hold. 

The  judge  of  the  superior  court  of  one  county  may  hold  court  for  the  judge 
of  another  county,  when  requested  to  do  so  by  the  latter. 

In  bank.     Application  for  writ  of  certiorari. 

W.  C.  Belcher,  J.  K.  Byrne,  S.  M.  WUson,  and  W.  T.  Wallace,  for 
petitioner. 

S.  Af.  Bliss,  Stabler  dt  Byrne,  E.  A.  Davis,  and  Z.  S.  Belcher,  for 
respondent. 

Myrick,  J.  Certiorari,  to  review  the  proceedings  of  the  respond- 
ent in  adjudging  the  petitioner  guilty  of  contempt  for  disobedience  of 
an  injunction,  and  in  imposing  a  fine. 

1.  The  petitioner  claims  that  all  of  the  proceedings  are  void  under 
section  531  of  the  Code  of  Civil  Procedure,  the  injunction  having  been 
granted  without  any  previous  notice  to  the  petitioner.  This  point 
was  considered  by  this  court  in  Oolden  Gate  II.  M.  Co.  v.  Superior 
Court  of  Yuba  Co.  3  Pao.  Bep.  628,  and  it  was  there  held  that  the 
injunction  did  not  suspend  the  general  and  ordinary  business  of  the 
corporation,  but  only  suspended  its  conduct  of  mining  operations  la 
a  particular  manner  alleged  to  injure  the  plaintiff  in  the  action  in 
which  the  injunction  was  issued.  In  the  case  before  us  the  petition 
states  the  business  of  the  petitioner  to  be  mining  by  the  hydraulic 
process,  and  selling  water  to  others  to  be  used  for  a  like  purpose, 
and  that  such  business  constituted  the  general  and  ordinary  and  only 
business  of  the  petitioner.  The  injunction  commanded  the  peti- 
tioner, its  ofiicerSi  agents,  superintendents,  managers,  servants,  and 
employes,  to  desist  and  refrain  from  depositing  in,  or  suffering  to  flow 
into,  the  channel  or  bed  of  certain  streams  or  their  tributaries,  any 
tailings  from  its  hydraulic  mines,  or  any  material  discharged  from 
said  mines,  commonly  called  ''mining  debris,'*  and  from  selling  to 
others,  or  suffering  or  permitting  others  to  use,  any  portion  of  its 
waters  for  the  purpose  of  washing,  by  the  hydraulic  process,  the  banks 
or  bottoms  of  any  other  mine  or  mining  ground  into  beds  or  channels 
of  said  streams  or  their  tributaries.  For  the  reasons  stated  in  the 
opinion  above  referred  to,  we  are  of  opinion  that  the  granting  of  the 
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injunction  in  this  case  was  not  in  conflict  with  the  section  of  the  Code 
cited. 

2.  On  the  fifteenth  of  November,  1872,  the  petitioner,  in  compli- 
ance with  the  requirement  of  the  act  of  April  1,  1872,  filed  in  the 
office  of  the  secretary  of  state  an  instrument  designating  one  Allen- 
berg  as  the  person  upon  whom  process  might  be  served.  On  the 
twenty-ninth  of  March,  1880,  the  petitioner,  having  removed  its  prin- 
cipal place  of  business  from  Nevada  county  to  San  Francisco,  filed 
in  the  office  of  the  secretary  of  state  an  instrument  designating  David 
Cahn,  of  the  latter  place,  as  the  person  on  whom  process  might  be 
served.  In  the  action  in  which  the  injunction  was  issued,  the  sum- 
mojis  was  served  by  the  sheriff  of  the  city  and  county  of  San  Fran- 
cisco on  the  ninth  of  November,  1882,  by  delivering  a  copy  of  the 
same,  together  with  a  certified  copy  of  the  complaint,  to  the  said 
David  Cahn.  On  the  motion  of  petitioner  to  set  aside  the  return  of 
service  of  summons,  affidavits  were  read  in  support  of  the  motion,  to 
the  effect  that,  at  the  time  of  the  service,  one  A.  S.  Bigelow,  of  the 
county  of  Nevada,  was  its  managing  agent,  and  said  Cahn  was  not, 
and  had  not  been  for  more  than  a  year  prior  thereto,  the  agent,  cash- 
ier, secretary,  or  other  officer  of  the  petitioner.  In  regard  to  this 
point,  it  is  sufficient  to  say  that  the  petitioner  had,  under  the  statute 
of  April  1,  1872,  designated  Cahn  as  the  person  upon  whom  process 
might  be  served,  and  such  designation  had  not  been  revoked  at  the 
time  of  service.  This  designation  was  made  after  the  amendment  of 
1874  to  section  411  of  the  Code  of  Civil  Procedure,  and  the  petitioner 
could  not  be  heard  to  say,  in  the  suit  for  injunction,  that  Cahn  was 
not  the  proper  person,  as  designated  in  subdivision  2  of  said  section 
411.  The  act  of  April  1, 1872,  was  not  repealed  by  the  Codes.  The 
Codes  were  approved  March  12,  1872,  and,  with  relation  to  laws 
passed  at  that  session,  were  to  be  construed  as  though  each  had  been 
passed  on  the  first  day  of  the  session.  Pol.  Code,  §  4478.  That  be- 
ing the  case,  there  is  nothing  inconsistent  in  the  two  acts.  By  sec- 
tion 411  of  the  Code  of  Civil  Procedure,  the  process  is  to  be  served 
on  some  one  of  certain  officers.  The  act  of  April  1, 1872,  requires  the 
corporation  to  designate  who  is  the  person.  The  service  was  suf- 
ficient. To  hold  otherwise  would  be  to  permit  a  foreign  corporation 
to  set  at  defiance  all  processes. 

3.  The  writ  of  injunction  was  served  November  9, 1882,  by  the  sher- 
iff of  the  city  and  county  of  San  Francisco,  by  leaving  with  the  said 
David  Cahn  a  copy  of  the  writ,  and  showing  the  original,  and  explain- 
ing its  contents,  and  delivering  to  him  a  copy  of  the  complaint  and 
verification.     The  service  was  sufficient. 

4.  An  alleged  violation  of  the  injunction  occurred  on  the  twenty- 
ninth  of  December,  1882.  The  defendant  having,  in  his  motion  to 
set  aside  the  service  of  summons,  filed  affidavits  that  A.  S.  Bigelow 
was  its  managing  agent  at  its  works,  the  court,  January  20,  1883, 
made  an  order  to  show  cause  for  the  alleged  violation,  and  directed 
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that  it  be  served  on  A.  S.  Bigelow,  managiDg  agent,  or  on  David 
Cahn,  the  person  designated  as  aforesaid.  On  the  third  day  of  March 
another  order  to  show  cause  was  made,  and  was  served  on  Cahn. 
Subsequently  still  another  order  was  made,  and  directed  to  be  served 
on  either  Bigelow  or  Cahn.  This  could  not  be  served  on  Cahn,  as  the 
person  attempting  to  make  service  could  aot  find  him,  and  was  in- 
formed that  he  was  then  in  New  York.  The  sheriff  of  Nevada  county 
and  another  person  went  at  different  times  to  the  works  of  the  de« 
fendant,  and  to  its  office,  and  to  the  residence  of  Bigelow,  for  the 
purpose  of  serving  him,  and  endeavored  to  find  him,  but  could  not; 
and  the  court,  after  hearing  the  affidavits  tending  to  show  that  Bige- 
low was  concealing  himself  for  the  purpose  of  avoiding  service,  made 
another  order  to  show  cause,  and  directed  that  it  be  served  on  one  of 
the  attorneys  for  the  defendant.  Service  was  accordingly  made.  It 
is  objected  that  this  service  did  not  give  the  court  jurisdiction  to  pro- 
ceed against  the  defendant  as  for  a  contempt.  We  refer  to  the  opin- 
ion above  mentioned  as  being  peculiarly  applicable  to  the  facts  ap- 
pearing in  this  case.  The  evident  intention  of  the  defendant  and  its 
management  was  to  avoid  the  service  of  process.  We  are  not  dis- 
posed, nor  are  we  at  liberty,  to  sanction  the  carrying  of  such  inten- 
tion into  effect.  We  make  use  of  the  present  occasion  to  say  that 
questions  of  state  policy,  or  of  the  rights  of  communities  or  individ- 
uals, are  not  to  be  determined,  or  determination  avoided,  by  the  use 
of  such  means  as  appear  to  have  been  resorted  to  in  this  case. 

5.  The  judge  of  the  superior  court  of  Colusa  county,  at  the  re- 
quest of  the  judge  of  the  superior  court  of  Yuba  county,  held  the 
court  a  portion  of  time  during  which  the  proceedings  were  had.  We 
see  no  error  in  this.  The  constitution  (section  8,  art.  6)  expressly 
authorizes  a  judge  of  one  county  to  sit  at  the  request  of  a  judge  of 
another  county.  We  see  no  excess  of  jurisdiction.  The  orders  are 
affirmed. 

We  concur:    MoKee,  J.;  Boss,  J.;  McEinstby,  J. ;  Shabpstein,  J. 


Eureka  Lake  &  Yuba  Caitaii  Co.  v.  Superior  Coubt  of  tub  County  op 

Ydba.     (No.  9,123.) 

Filed  January  12, 1885. 

By  the  Court.    On  the  authority  of  Eureka  Lake  (^  Tuba  Canal  Co.  v.  Superior 
Court  of  the  County  of  Yuba,  (No.  9,122,)  ante,  490,  the  orders  are  affirmed. 
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3  Cal.  Unrep.  iS3 

MooBB  V.  Gleab  Lake  Wateb-Wobks.     (No.  9,452.) 

Filed  January  12,  1885. 

1.  DrroH— Allegation  of  Garrtiko  Capacity  op. 

The  capacity  of  a  ditch  is  not  sufficiently  alleged  by  a  statement  that  a  ditch 
carries  a  certain  number  of  cubic  feet  of  water,  and  that  the  flow  is  at  a  s^iven 
rate  per  second,  without  stating  the  duration  of  time  within  which  the  named 
quantity  of  water  passes. 

2.  Riparian  Rights— Diversion  of  Water— Injunction. 

Unless  the  flow  in  a  stream  to  the  land  of  a  riparian  proprietor  has  been  ap- 
preciably or  perceptibly  diminished,  he  is  not  entitled  to  an  injunction  against 
another  for  wron^ully  diverting  water  from  his  stream. 

In  bank.     Appeal  from  the  superior  court  of  the  county  of  Yolo. 

Fox  d  Kellogg,  for  appellant. 

W.  jB.  2'readweU,  F.  E.  Baker,  and  Wallace,  Oreathouse  dt  Bland'^ 
ing,  for  respondent. 

McEiNSTRY,  J.  The  court  below  found  '"all  the  allegations  of  the 
complaint  herein  are  true^  except  that  the  capacity  of  the  ditch  of 
plaintiff,  therein  described,  is  432  cubic  feet  of  water  per  second,  and 
no  more."  The  first  count  of  the  complaint  fails  to  aver  intelligibly 
what  is  the  capacity  of  plaintiff's  ditch.  The  allegation  in  the  fii'st 
count  is :  '"The  said  ditch,  during  all  the  times,  etc.,  had  the  capacity 
to  carry  180  cubic  feet  of  water,  running  and  flowing  at  the  velocity 
of  four  feet  per  second."  It  is  very  clear  that  a  statement  that  a 
ditch  has  capacity  to  carry  180  "cubic"  feet  of  water  conveys  no  dis- 
tinct idea,  and  the  words  "running  and  flowing  at  the  velocity  of 
four  feet  per  second,"  add  no  force  or  meaning  to  those  which  pre- 
cede them.  Seven  hundred  and  twenty  cubic  feet  of  water  might  in- 
deed pass  into  a  ditch  in  a  second  of  time,  or  so  might  180  cubic 
feet.  But  the  allegation  of  the  complaint  is  not  an  allegation  of  either 
of  those  two  things.  An  acceleration  of  the  current  would  increase 
the  quantity  of  water  passing  any  point  on  the  ditch  in  any  fixed  period 
of  time.  But  an  allegation  that  a  ditch  carries  a  certain  number  of 
cubic  feet  of  water,  and  thai  the  flow  is  at  a  given  rate  per  second, 
without  stating  the  duration  of  time  within  which  the  named  quantity 
of  water  passes,  omits  the  datum  which  can  alone  give  precision  ta 
the  averment. 

It  is  urged  by  respondent  that  the  second  count  of  the  complaint 
(the  allegations  of  which  the  court  found  to  be  true)  shows  plaintiff  to 
be  a  riparian  proprietor,  and  entitled,  as  against  the  defendant,  who 
is  not  a  riparian  owner,  to  all  the  water  of  the  stream.  The  second 
count  alleges  that  defendant  has  diverted  and  is  diverting  a  large  por- 
tion of  the  waters  of  the  creek.  It  is  impossible  to  determine  what 
quantity  of  water  may,  in  the  opinion  of  the  pleader,  be  a  large  por- 
tion. It  is  apparent  that  a  great  quantity  of  water  may  be  taken  from 
a  large  stream  without  materially,  or  even  perceptibly,  diminishing 
the  flow  of  the  stream  below  the  point  of  diversion.  There  is  no 
averment  that  by  reason  of  the  diversion  by  defendant  the  quantity^ 
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of  water  in  the  creek  when  it  reaches  plaintiff's  lands  is  reduced  in 
saoh  degree  as  even  to  be  discoverable.  For  aught  that  appears  from 
the  complaint.  Cache  creek  flows  through  such  lands,  bank  full.  Of 
course,  if  any  quantity  is  diverted,  the  quantity  so  diverted  does  not 
reach  the  lands  below.  But  conceding,  for  the  purposes  of  the  argu« 
ment,  the  rights  of  riparian  owners  to  be  as  suggested  by  respond- 
ent's counsel,  a  plaintiff  is  not  entitled  to  an  injunction  unless  the 
flow  to  his  land  has  been  appreciably,  or  at  least  perceptibly,  dimin- 
ished by  diversion  above.  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur:   Sharpstein,  J.;  Mtbice,  3.;  ThorntoNj  J.;  Boss,  J.; 

MoEbE,  J. ;  MOBBIBON,  C.  J. 


66  Cal.  Sir 

DoNOHOE  V.  Mabiposa  Land  &  Mining  Go.  of  Gaufobnia  and 
another.     (No.  8,263.) 

Filed  January  12, 1885. 

1.  Statbuent  on  Motion  for  New  TriaI/— Insufficiency  of  Evtdbnce. 

A  statement  on  motion  for  a  new  trial,  on  the  ground  of  insufficiency  of  the 
evidence  to  justify  the  decision,  must  specify  the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient,  and  if  no  such  specifications  are  made,  the 
statement  must  be  disregarded. 

2.  Corporation — ^Authority  op  Directors  to  Compromise  Action. 

The  directors  of  a  corporation  have  authority  to  make  a  bona  fide  settlement 
of  a  pending  action  which  will  be  binding  on  the  stockholders. 

3.  Equity— FiNDiNae  on  Conflicting  Evidence. 

The  rule  that  findings  of  fact  will  not  be  disturbed  in  the  supreme  court, 
where  based  on  conflicting  evidence,  applies  as  well  in  equity  as  in  other  cases. 

4  Statute  of  Frauds— Parol  Contract  for  Purchase  of  Land. 

An  oral  contract  for  the  purchase  of  real  estate  by  one  with  his  own  moneys, 
to  be  held  in  trust  for  another,  is  invalid  under  the  statute  of  1858.  Cal.  St. 
1858,  $6,  p.  266. 

6.  MORTGAOB  BY  CORPORATION— VAlilDITY  OF. 

A  mortgage  executed  by  a  corporation,  if  valid  when  executed,  is  not  invali- 
dated by  the  fact  that  certain  persons,  who,  at  that  time,  had  a  right  to  receive 
some  of  its  stock  on  surrender  of  the  stock  of  another  company,  did  subse- 
quently make  the  exchange. 

6.  Evidence- ADMissiBiLrrY  to  Explain  Contract. 

Where  a  letter  and  contract  are  unambiguous,  a  witness  cannot  testify  as  to 
his  understanding  of  the  meaning  thereof. 

7.  Findings  Heu>  Sustained  by  the  Evidence. 

In  bank.  Appeal  from  the  superior  court  of  the  city  and  county 
of  Ban  Francisco. 

Winans,  Belknap  d  Oodoy,  Sol.  Heydenfelt^  Jr.,  and  L  W.  Brumal 
gim,  for  appellants. 

DoyUy  Barber  d  Scripture,  for  respondents. 

McEiNSTRY,  J.  The  court  below  found  that  each  of  the  two  ac- 
tions— the  one  being  the  action  instituted  by  Eugene  Kelly  on  the 
third  of  October,  1871,  in  the  name  of  G.  D.  O'SuUivan,  as  plaintiff, 
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against  the  Mariposa  company  and  the  trustees,  in  which  the  in- 
junction was  issued,  and  the  other  brought  by  the  Mariposa  Land  & 
Mining  Company  (of  New  York)  against  Kelly,  the  plaintiff  herein, 
the  nominal  purchasers  at  the  tax  sales,  John  W.  Brumagim  and 
others,  on  the  nineteenth  day  of  February,  1871 — was  commenced 
and  prosecuted  in  good  faith,  and  that,  before  the  time  of  the  settle- 
ment and  compromise  of  the  twenty-ninth  of  January,  1S72,  each  of 
said  parties  litigant  and  interested,  including  the  Mariposa  Land  & 
Mining  Company,  the  Mariposa  company,  and  the  trustees  of  the  Mar- 
iposa estate,  had  notice  of  all  the  matters  and  things  alleged  in  the 
pleadings  in  this  action,  which  occurred  before  the  twenty-ninth  day 
of  January,  1872,  and  on  that  day  the  said  parties,  having  full  no- 
tice, as  aforesaid,  executed  and  delivered  to  each  other  the  agree- 
ment in  writing  of  that  date.  The  foregoing  finding  is  to  the  effect 
that  the  Mariposa  Land  &  Mining  Company,  and  the  other  parties  to 
the  pending  litigation,  entered  into  the  agreement  of  the  twenty- 
ninth  of  January,  1872,  with  full  knowledge  of  the  transactions 
averred  in  the  pleadings  herein  to  have  occurred  prior  to  that  date. 
It  would  be  doing  violence  to  the  language  employed  to  say  the  find- 
ing is  that  the  agreement  was  made  by  Kelly  on  the  one  band,  and  by 
John  W.  or  Mark  Brumagim,  or  the  attorney  employed  by  the  cor- 
poration to  prosecute  the  action,  on  the  other,  without  authority  from 
the  Mariposa  Land  &  Mining  Company,  or  without  the  knowledge  of 
that  company. 

The  statement  on  motion  for  a  new  trial  contains  no  specification 
of  a  deficiency  of  the  evidence  to  support  this  finding,  or  which  points 
to  a  deficiency  in  that  regard.  When  the  notice  of  motion  for  new 
trial  designates,  as  a  ground  of  the  motion,  the  insufficiency  of  the 
evidence  to  justify  the  decision,  the  statement  must  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient.  If  no 
such  specifications  as  are  required  are  made,  the  statement  must 
be  disregarded.  Code  Civil  Proc.  659.  The  "decision"  includes  the 
facts  found.  Id.  633.  The  finding  is  to  be  taken,  therefore,  as  ab- 
solutely true.  If  the  finding  be  construed  as  a  finding  that  the  trus' 
tees  or  directors  of  the  Mariposa  Land  &  Mining  Company  had  no- 
tice of  the  matters  alleged  in  the  pleadings  herein  as  having  trans- 
pired before  the  settlement  was  made,  that  company  wad  bound  by 
the  settlement  and  agreement,  unless,  as  matter  of  law,  the  trustees 
or  directors  had  no  power  to  settle  the  litigation.  It  cannot  be  con- 
tended that  the  directors  of  a  corporation  do  not  possess  authority, 
acting  in  good  faith  and  in  the  exercise  of  their  oest  judgment,  to 
settle  a  pending  action,  or  that  the  settlement  is  not  binding  on  their 
stockholders,  even  though  it  may  subsequently  appear  that  they  failed 
to  secure  the  best  terms  to  which  the  corporation  might  have  been 
entitled.  If  they  have  full  knowledge  of  the  circumstances  on  which 
the  adverse  claim  is  based,  it  cannot  be  said  that  any  fraud  is  prac- 
ticed on  them.     And  unless  they    have  colluded   with  an  adverse 
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claimant,  to  practice  a  fraud  apon  those  whom  they  represent,  it  can- 
not be  said  that  they  are  gailty  of  a  fraud  on  the  grantee  of  their 
corporation,  who  has  agreed  to  assume  its  debts,  by  representing  a 
claim  arising  out  of  the  settlement  or  compromise  to  be  a  valid  claim. 

The  answer  does  not  allege  fraud  on  the  part  of  the  trustees  of  the 
Mariposa  Land  &  Mining  Company  of  New  York  in  entering  into  or 
with  reference  to  the  contract  or  stipulation  of  the  twenty-ninth  of 
January,  1872.  On  the  contrary,  it  is  expressly  alleged  that  the  con- 
tract was  made  between  £elly  and  the  Brumagims,  and  that  the  ex- 
istence of  the  papers  of  that  date  "was  unknown  to  the  Mariposa 
Land  &  Mining  Company,  its  trustees  and  stockholders,  who  had  no 
notice  thereof.''  It  is  true,  it  is  alleged  in  the  answer  that,  by  collu- 
sion between  plaintiff  herein  and  Kelly,  and  the  trustees  and  officers 
of  the  Mariposa  Land  &  Mining  Company  of  New  York,  it  was  wrong- 
fully admitted  by  that  company  that  there  was  due  to  said  plaintiff 
herein,  on  behalf  of  himself  and  said  Kelly,  or  to  Kelly,  from  the 
Mariposa  Land  &  Mining  Company  of  New  York,  in  August,  1875,  a 
large  sum  of  money;  that  the  trustees  of  the  New  York  company  so 
wrongfully  represented  the  fact  to  be  to  the  officers  of  this  defendant, 
the  Mariposa  Land  &  Mining  Company  of  California;  and  the  trus- 
tees of  the  said  defendant,  being  thus  deceived,  executed  the  notes 
and  mortgage  sued  in  this  action. 

But  inasmuch  as  the  court  found  (and  appellants  did  not  object  to 
the  sufficiency  of  the  evidence  on  which  the  finding  was  based)  that 
the  Mariposa  Land  &  Mining  Company  of  New  York,  with  full  knowl- 
edge of  the  facts  alleged  in  the  pleadings  herein  to  have  occurred 
prior  to  the  twenty-ninth  of  January,  1872,  on  that  day  entered  into 
a  contract  which  recognized  and  provided  for  claims  then  asserted 
by  Eugene  Kelly,  and  there  is  no  charge  in  the  answer  that  the  ar- 
rangement, compromise,  and  contract  were  entered  into  fraudulently 
by  the  said  New  York  company  or  its  trustees,  (but,  on  the  contrary, 
that  the  same  was  made  without  the  knowledge  of  the  said  company, 
its  trustees  or  stockholders,)  it  must  follow  that  no  fraud  was  prac- 
ticed by  the  trustees  of  said  company  in  representing  that  Kelly,  or 
the  plaintiff  and  Kelly,  had  valid  claims  against  the  New  York  com- 
pany, such  as  were  recognized  and  were  provided  for  in  the  said  ar- 
rangement of  the  twenty -ninth  of  January,  1872.  Thenceforth  the 
parties  to  that  agreement  were  at  arms'  length,  and  Kelly  could  not 
be  guilty  of  wrong  in  any  legal  efforts  to  secure  an  enforcement  of 
the  rights  accorded  to  him  by  it. 

As  to  such  of  the  holders  of  Mariposa  certificates,  or  of  stock  of  the 
Mariposa  company,  if  any,  as  did  not  become  stockholders  in  the 
Mariposa  Land  &  Mining  Company  of  New  York,  it  may  be  conceded 
that  company  did  not  represent  or  bind  them  in  the  composition  or 
settlement  of  the  twenty-ninth  of  January,  1872.  Such  persons,  if  any 
there  are,  are  not  parties  to  this  proceeding.  It  may  be  that  the 
Mariposa  Land  &  Mining  Comr>anj  of  New  York  held  its  property 
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subject  to  a  claim  on  the  part  of  such  holders  of  Mariposa  certificates 
or  stock;  or  that,  by  dealing  with  the  property  of  the  Mariposa  Com- 
pany, the  Mariposa  Land  &  Mining  Company  of  New  York  became 
involuntary  trustees  for  such  holders  of  Mariposa  certificates  or  stock 
in  the  Mariposa  Company.  But  the  Mariposa  Land  &  Mining  Com- 
pany of  New  York,  claiming  to  own  and  deal  with  the  entire  estate, 
could  not  be  permitted  to  assert  that  it  had  no  power  to  make  the 
compromise,  because  of  actual  or  possible  claims  on  the  part  of  hold- 
ers of  Mariposa  certificates,  or  Mariposa  stock,  not  included  among 
its  stockholders.  Nor  can  the  defendant,  the  Mariposa  Land  &  Min- 
ing Company  of  California,  as  successor  in  interest  of  the  New  York 
company,  now  urge  that  a  fraud  was  committed  on  it  by  a  subsequent 
recognition  by  the  trustees  of  the  New  York  company  of  rights  in 
Kelly  growing  out  of  an  arrangement  or  compromise  entered  into  by 
said  New  York  company,  or  its  trustees  on  behalf  of  its  stockholders, 
whom  they  represented. 

The  statement  on  motion  for  new  trial  contains  no  specification  of 
an  insufficiency  of  evidence  to  sustain  the  finding  that  on  the  four- 
teenth of  November,  1872,  Kelly,  "at  the  request  of  the  Mariposa  Land 
&  Mining  Company"  of  New  York,  in  pursuance  of  the  contract  of  the 
twelfth  of  that  month,  released  and  conveyed  to  the  said  company  his 
undivided  third  part  of  the  Mariposa  estate,  and  released  his  mort- 
gage on  the  two-thirds  thereof.     There  is  a  specification: 

"There  is  not  sufficient  evidence  to  justify  the  court  in  finding  that  75,025 
shares  of  stock  of  the  Mariposa  Land  &  Mining  Company,  delivered  to  Donohoe 
and  Kelly,  were,  on  the  fourteenth  of  November,  1872,  or  ever  had  been,  the 
property  of  John  W  Brumagim.  But,  on  the  contrary,  it  appeared  that  Mark 
Biumagim,  without  the  consent  of  said  company,  or  the  authority  of  its  board 
of  directors  or  trustees,  delivered  to  Donohoe  and  Kelly,  composing  the  firm 
of  Eugene  Kelly  and  Company,  New  York,  and  Donohoe,  Kelly  &  Company, 
San  Francisco,  75,025  shares,  the  majority  of  its  whole  capital  stock,  to  be  held 
by  Donohoe  and  Kelly  as  security  for  two  sums,  to-wit,  $225,908  and  $108,- 
513.39,  alleged  to  be  due  to  said  Donohoe  and  Kelly,  all  of  which  stock  the 
said  Donohoe  and  Kelly  received  with  the  knowledge  that  it  was  a  portion  of 
the  stock  which  had  been  issued  to  John  W.  Brumagim,  to  be  held  in  trust, 
for  the  purpose  of  carrying  out  a  contract  theretofore  made,  and  the  certifi- 
cates of  which  had  been  transferred  in  blank  by  the  said  John  W.  Brumagim, 
and  delivered  to  the  company  for  the  purpose  of  being  disposed  of  to  raise  a 
working  capital  for  said  company. " 

It  is  an  admitted  fact  that  the  Manposa  L/ana  a  Mining  v^ompany 
of  New  York  requested  Kelly  to  convey  to  it  the  one-third,  and  to  re- 
lease his  mortgage  on  the  two-thirds,  of  the  Mariposa  estate,  in  pttr- 
suanee  of  the  written  contract  of  November  12,  1872.  That  contract 
provided  that  Kelly  should  convey  and  release  as  aforesaid  to  the  com- 
pany, and  that,  simultaneously,  John  W.  Brumagim  should  cause  to 
be  delivered  to  Kelly  a  majority  of  the  shares  of  the  stock,  as  security 
for  the  payment  of  the  two  sums,  $225,908  and  $108,515.39,  with 
interest,  etc.  In  fact,  the  deed  and  the  stock  were  delivered  simulta- 
neously.   How,  under  these  circumstances^  the  company  could  have 


Digitized  by 


Google 


Cal.]  DONOHOB   V.  MABIP08A   LAND  A   MINING   00.  499* 

requested  a  delivery  of  the  deed  and  release  "in  pursuance  of  the  con- 
tract," without  at  the  same  time  approving  of  the  substitution  of  the 
stock  as  security  is  difficult  to  understand.  Nor,  even  if  we  were  au- 
thorized to  do  so,  ought  we  to  extend  a  broader  effect  to  the  specifica- 
tion than  its  language  imports.  On  defendant's  theory,  that  the  New 
York  company  and  its  trustees  were  ignorant  of  the  agreement  of  the 
twenty-ninth  of  January,  1872,  when  that  agreement  was  entered  into,, 
silence  on  their  part,  after  they  became  aware  of  it,  might  be  con* 
strued  as  some  evidence  of  acquiescence,  and,  in  connection  with  the 
fact  that  they  entered  into  possession  under  it,  of  approval.  Henco 
defendants  were  willing  to  admit,  and  insisted,  that  the  company  de- 
manded of  Kelly  a  conveyance  and  release  of  his  mortgage.  But  the 
finding  of  the  court,  that  the  request  or  demand  of  the  company  was 
for  a  conveyance  and  release  in  pursuance  of  the  written  contract  of 
the  twelfth  of  November,  and  that  the  conveyance  and  release  were 
made  in  pursuance  of  that  contract,  is  not  attacked  by  the  specifica- 
tion. We  must  assume  that  there  was  evidence  sufficient  to  sustain 
the  finding  unattacked,  and  such  evidence  would  sustain  the  portion 
attacked. 

By  the  contract  of  July  22,  1875,  between  Donohoe  and  the  Cali- 
fornia company,  the  sum  recognized  to  be  due  Kelly  from  the  New 
York  company,  by  the  contract  betweeen  Kelly,  the  New  York  com- 
pany, and  the  stockholders  of  that  company  represented  by  Stilwell, 
was  agreed  to  be  paid  by  the  California  company,  and  constituted 
part  of  the  amount  represented  by  the  six  promissory  notes,  to  secure 
which  the  mortgage  herein  sought  to  be  foreclosed  was  executed.  The 
balance  of  the  amount  was  made  up  of  advances  made  by  plaintiff  to 
secure  the  title  under  judgment  and  tax  sales.  This  much  seems  to 
be  admitted ;  but  the  charge  of  defendants  is  that  the  New  York  com- 
pany was  not,  in  fact,  indebted  to  Kelly.  The  contract  of  July  22, 
1876,  recites  that  whereas,  the  party  of  the  first  part,  (Donohoe,)  by 
letter  of  January  23,  1875,  had  communicated  his  intention  in  case 
he  should  become  the  purchaser  of  Las  Mariposas,  at  the  then  im- 
pending sale,  to  offer  to  the  party  of  the  second  part  (the  California 
company)  the  option  to  purchase  the  same,  upon  certain  terms  in  the 
letter  mentioned;  and  also  recites  that  **the  terms  of  a  compromise 
have  been  since  agreed  upon  in  New  York  between  Eugene  Kelly,  the 
Mariposa  Land  &  Mining  Company,  (of  New  York,)  and  Benjamin  M. 
Stilwell,  representing  the  stockholders  thereof,  in  order  to  avail  of 
which,  and  secure  to  the  party  of  the  second  part  the  other  advan- 
tages desired  by  it  in  the  premises,  it  has  been  necessary  to  modify 
in  other  respects  the  terms  and  conditions  of  purchase  suggested  in 
said  letter,"  etc. 

The  evidence  tended  to  prove  that  the  settlement  and  contract  of 
the  twenty-second  of  June  were  known-  to  the  California  company 
when  it  entered  into  the  contract  of  the  twenty-second  of  July ;  not 
only  80,  but  that  the  same  was.  a  settlement  of  certain  litigation  pre- 
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viously  pending  in  New  York,  in  which  the  Mariposa  Land  &  Mining 
Company  of  New  York  claimed  and  asserted  that  the  50,000  shares 
of  its  stock  were  wrongfully  in  the  possession  of  Kelly;  that  his  sale 
of  the  20,000  was  without  authority,  and  all  other  of  the  alleged 
facts  on  which  defendants  now  aver  that  the  recognition  of  indebt- 
edness by  the  New  York  company  was  fraudulent.  But  the  defend- 
ant the  Mariposa  Land  &  Mining  Company  of  California  cannot  be 
relieved  of  its  own  contract,  if,  when  it  was  entered  into,  the  com- 
pany both  knew  of  the  agreement  of  the  twenty-second  of  June,  1875, 
and  of  the  asserted  rights  of  the  respective  parties  to  that  agreement 
in  the  litigation  to  settle  which  it  was  executed.  If  the  indebtedness, 
as  security  for  which  Kelly  had  held  75,025  shares  of  stock,  was  an 
indebtedness  of  John  W.  Brumagim,  and  not  of  the  New  York  com- 
pany, the  California  company  knew  this  had  been  asserted  in  an  ac- 
tion adopted  and  prosecuted  by  the  former  company,  and  that  the 
action  had  been  compromised.  The  defense  as  pleaded,  in  addition 
to  that  of  payment  of  the  first  two  notes,  is  that  all  the  notes  were 
made  and  executed  by  the  said  defendant  under  a  mistake  of  fact, 
and  in  fraud  of  defendant,  and  were  without  consideration,  and  void. 
The  answer  alleges,  in  substance,  (as  summarized  by  appellants' 
counsel,)  that  the  Mariposa  Land  &  Mining  Company  of  California 
was  organized  to  take  from  a  New  York  corporation,  of  a  similar 
name,  the  title  to  the  Mariposa  estate;  that  a  consideration  for  the 
transfer  was  that  the  California  company  should  assume  and  pay  the 
debts  of  the  New  York  company;  that  the  said  last  four  notes  were 
given  to  cover  an  alleged  indebtedness  of  the  New  York  company  to 
Eup[ene  Kelly,  a  partner  of  the  plaintiff,  and  in  reliance  upon  repre- 
sentations made  to  the  defendant,  by  or  on  behalf  of  the  plaintiff, 
that  it  was  a  valid  indebtedness  of  the  New  York  company;  that,  in 
fact,  the  said  alleged  debt  was  not  a  debt  at  all  of  the  New  York  com- 
pany, but  the  individual  debt  of  Mark  Brumagim,  one  of  the  trustees 
of  both  the  companies,  to  the  firm  of  Eugene  Kelly  &  Co.,  in  which 
the  plaintiff  is,  and  was  then,  a  partner;  and  that  the  debt  was  first 
fraudulently  admitted  or  assumed  by  the  New  York  company,  by  col- 
lusion of  its  officers  and  trustees,  and  by  the  controlling  vote  of  the 
said  Mark  Brumagim,  and  was  then  assumed  by  the  board  of  trustees 
of  the  defendant  under  mistake  of  fact,  and  through  fraud  practiced 
upon  them  and  upon  the  defendant,  by  the  said  collusive  admission 
or  "audit"  of  the  said  claims  as  valid  debts  of  the  New  York  com- 
pany, and  without  consideration.  The  settlement  of  the  New  York 
litigation  of  the  twenty-second  of  June,  1875,  was  not  simply  an  al- 
lowance or  "audit"  of  a  claim  in  favor  of  Kelly,  existing  when  the 
conveyances  from  the  New  York  to  the  California  company  were  made. 
It  was,  what  it  purported  to  be,  a  compromise,  in  no  way  binding 
upon  the  California  company.  Nor  was  the  execution  of  the  notes 
and  mortgage  to  plaintiff  merely  a  recognition  by  the  California  com- 
pany of  a  debt  due  to  Kelly  by  the  New  York  corporation,  and  pro- 
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vision  for  its  payment,  in  fartherance  of  its  covenant  to  paj  all  tbe 
debts  of  its  grantor.  Under  all  the  oircumstances,  it  remained  for 
the  trustees  of  the  California  company,  without  admitting  that  the 
New  York  compromise  was  a  just  and  fair  one,  to  determine  whether 
it  was  for  the  benefit  of  their  company  to  pay,  as  part  consideration 
for  the  conveyance  to  it  of  the  title  to  be  acquired  by  plaintiff,  a  sum 
equal  to  or  greater  than  that  which  the  New  York  company  had 
agreed  to  pay  Kelly.  For  aught  that  appears,  they  had  full  knowl- 
edge of  the  material  facts  on  which  to  determine  the  advisability  of 
the  action  they  took. 

The  defendant  the  Mariposa  Land  &  Mining  Company  had  not 
covenanted  to  pay — it  was  not  a  consideration  for  the  conveyances  of 
the  sixteenth  and  eighteenth  of  November,  1874,  that  it  should  pay — 
the  amount  of  all  claims  which  might  be  subsequently  allowed  or 
"audited"  by  the  officers  or  trustees  of  the  Mariposa  Land  &  Mining 
Company  of  New  York.  The  California  company  promised  to  pay  the 
debts  of  the  New  York  company  existing  when  the  conveyances  were 
executed.  It  was  not  agreed  that  a  subsequent  "allowance  or  audit" 
of  a  claim  by  the  trustees  of  the  New  York  company,  much  less  the 
assumption  of  the  debt  due  by  a  third  person,  should  be  even  evidence 
prima  facie  requiring  its  payment  by  the  California  company.  It  may 
be  that  positive  assurances  by  the  officers  of  the  New  York  to  those 
of  the  California  company  that  a  certain  indebtedness  existed  when 
the  conveyances  were  made,  with  evidence  showing  that  the  Califor- 
nia company's  officers  were  ignorant  of  the  facts  connected  with  the 
alleged  indebtedness,  would  be  evidence  on  which  a  court  would  be 
justified  in  finding  fraud.  But  in  the  case  before  us  the  nature  of 
the  claims  asserted  by  Kelly,  and  of  the  counter-claims  asserted  by 
the  New  York  company  in  the  New  York  suits,  together  with  the  fact 
that  a  certain  alleged  indebtedness  to  Kelly  was  avowedly  assumed  by 
the  New  York  company  as  a  settlement  and  to  end  litigation, — of  all 
these  matters  the  California  company  was,  so  far  as  appears  from  the 
record,  fully  cognizant.  Liens  for  a  large  amount  had  already  ac- 
crued, and  others  were  about  to  attach  upon  the  lands  which  the  deeds 
purported  to  convey.  As  to  creditors  of  the  New  York  company,  the 
deeds  to  the  California  company  were  ineffective,  the  only  considera- 
tion for  them  (aside  from  the  promise  to  pay  debts)  being  the  prom- 
ise of  certificates  of  stock  representing  the  property  conveyed.  Under 
these  circumstances  the  court  below  was  justified  in  finding  that  the 
contract  of  the  twenty-second  of  July,  1875,  was  not  made,  and  that  the 
notes  and  mortgage  subsequently  given  and  herein  sued  on  were  not 
executed,  under  a  mistake  of  fact,  nor  obtained  by  fraudulent  devices 
or  misrepresentation. 

But  the  court  also  found  that  all  the  averments  in  the  answers,  and 
in  the  cross-complaint  of  the  Farmers'  Loan  &  Trust  Company,  to  the 
effect  that  Eugene  Kelly  ever  was  the  owner  of  any  of  the  notes,  or 
of  tbe  mortgage,  set  out  in  the  complaint,  or,  with  the  knowledge  or 
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assent  of  the  plaintiff,  held  himself  out  as  snch,  or  as  having  the 
power  to  control  the  same,  were  untrue;  also,  that  the  transactions 
with  the  New  York  company  and  with  Mark  Brumagim  were  the  trans- 
actions of  Kelly  individually.  There  was  evidence  to  sustain  the  find- 
ings. In  opposition  to  the  evidence  to  support  the  last  finding,  the 
mere  fact  that  the  credit  extended  to  Brumagim  was  on  the  house  of 
Eugene  Kelly  &  Co.,  did  not  necessarily  and  conclusively  establish 
that  both  partners  of  that  house  were  parties  to  contracts  in  terms 
made  between  said  Kelly  and  Brumagim.  The  arrangement  between 
plaintiff  and  the  defendant  the  Mariposa  Land  &  Mining  Company 
of  California,  which  resulted  in  a  purchase  by  the  defendant  and  a 
conveyance  to  it,  in  consideration  of  the  notes  and  mortgage  set  forth 
in  the  complaint,  of  the  title  acquired  by  plaintiff  to  the  Mariposa  es- 
tate through  his  purchase  at  sheriff's  sale,  and  of  the  rights  of  re- 
demptioners,  (a  title  paramount  to  that  of  the  New  York  or  California 
company,  or  others,)  was  one  which,  so  far  as  appears  from  the  find- 
ings or  evidence,  was  made  with  plaintiff  individually.  If,  with  knowl- 
edge of  all  the  facts,  the  California  company  dealt  with  him  upon  the 
assumption  that  he  was  acting,  or  should  be  treated  as  acting,  as  to 
it,  for  himself  alone,  it  was  an  immaterial  circumstance,  not  affect- 
ing his  right  to  relief  herein,  that  it  was  known  he  was  to  account  to 
Kelly  for  sums  equal  to  those  represented  by  some  of  the  notes;  or 
that  the  arrangement  was  carried  out  in  view  of  the  New  York  com- 
promise. The  defendant  acquired  title  to  the  estate  freed  of  all  liens 
or  claims,  except  the  mortgage  here  sought  to  be  foreclosed,  (unless 
some  indefinite  claims,  if  any,  on  the  part  of  holders  of  Mariposa  cer- 
tificates not  previously  provided  for,)  which  was  its  manifest  purpose 
when  it  entered  into  the  arrangement  referred  to.  In  his  letter  of  the 
twenty-third  of  January,  1876,  the  plaintiff  distinctly  announced  to  the 
defendant  his  intention  to  purchase  for  his  own  benefit  at  the  impend- 
ing execution  sale,  and,  in  the  event  of  his  becoming  the  purchaser, 
to  offer  to  the  defendant  the  right  to  purchase  the  estate  upon  cer- 
tain  terms  and  conditions. 

The  court  below  found  that  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant  the  Mariposa  Land  &  Mining  Com- 
pany, entered  into  the  contract  of  July  22, 1875.  The  statement  for 
new  trial  contains  no  exception  to  the  finding.  The  only  parties  to 
that  contract  were  the  plaintiff  and  the  defendant  the  California 
company,  and  both  the  contract  and  the  resolution  of  the  board  of 
trustees  of  the  company  of  the  same  date,  authorizing  it,  provide  for 
a  purchase  from  plaintiff  of  the  title  to  be  acquired  by  him  under  the 
execution  and  tax  sales.  Upon  the  facts,  the  transaction  need  not 
necessarily  be  treated  as  in  part  a  provision  for  the  payment  of  an 
alleged  debt  due  from  the  New  York  company,  fraudulently  audited 
by  the  trustees  of  that  company,  and  by  them  represented  to  the  of- 
ficers of  the  California  company  as  a  valid  debt.  It  was  an  inde- 
pendent agreement  made  by  the.  California  company,  which  there 
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was  evidence  to  show  was  made  with  notice  of  its  rights,  and  to  se- 
<5ure  through  the  employment  of  plaintiff's  money  a  title  which,  as  is 
therein  recited,  it  was  unable  directly  to  obtain  for  itself.  There  was 
sufficient  evidence  to  sustain  the  finding  that  no  extension  of  the 
time  of  payment  of  the  notes  was  granted  by  plaintiff  or  his  agent. 
It  is  the  settled  rule  here  that,  in  equity  as  m  other  causes,  findings 
of  fact  are  not  to  be  disturbed  where  the  evidence  is  substantially 
conflicting. 

It  is  contended  by  appellants  the  court  below  erred  in  refusing  to 
allow  them  to  prove  an  oral  agreement  on  the  part  of  Kelly  to  pur- 
chase the  Mariposa  estate  at  tax  sales,  and  to  hold  it  in  trust  for  the 
benefit  of  the  trustees  and  persons  interested  in  the  trust;  that  other 
gentlemen  of  sufficient  means  were  willing  so  to  purchase ;  that  Kelly 
80  agreed  in  order  not  to  have  the  other  gentlemen  do  it;  that,  rely- 
ing on  Kelly's  promise,  the  trustees  and  other  persons  in  interest, 
having  the  ability  so  to  do,  refrained  from  purchasing  or  redeeming, 
and  suffered  the  sale  for  taxes  to  take  place,  and  title  thereunder  to 
ripen,  etc.  The  offer  was  to  prove  matters  occurring  prior  to  the 
agreement  of  January  29,  1872,  and  the  court  properly  refused  to 
admit  the  testimony.  The  oral  contract  which  defendants  offered  to 
prove  for  the  purchase  by  Kelly,  with  his  own  moneys,  of  real  estate, 
to  be  held  in  trust  if  entered  into,  was  invalid  under  the  statute  of 
California.  St.  1858,  p.  266,  §  6.  But  if  valid,  and  if  it  could  be 
claimed  that  by  reason  of  their  reliance  on  the  oral  promise  of  Kelly 
the  trustees  failed  to  purchase  at  the  tax  sales,  or  to  redeem,  or  to  get 
others  to  purchase  or  redeem,  and  Kelly  took  the  tax  deeds  charged 
with  a  trust  growing  out  of  the  oral  agreement,  still  the  evidence  was 
inadmissible.  The  answers  do  not  charge  the  facts  sought  to  be 
proved,  but,  on  the  contrary,  allege  that  the  agreement  with  respect 
to  the  tax-sale  purchases  was  reduced  to  writing,  and  on  the  twenty- 
fourth  of  December,  1870,  "with  the  assent  of  said  trustees,"  executed 
by  Kelly  and  John  W.  Brumagim. 

The  court  did  not  refuse  to  permit  the  defendants  to  prove  the  mat- 
ters contained  'n  their  offer,  appearing  on  pages  315,  316,  and  317 
of  volume  3  of  the  transcripti  but,  of  the  matters  therein  mentioned, 
refused  to  permit  the  introduction  of  evidence  with  reference  to  the 
alleged  oral  contract.  Appellants  urge  the  court  below  erred  in  re- 
fusing to  allow  them  to  prove  that,  at  the  time  and  before  the  com- 
mencement of  this  action,  between  50,000  and  60,000  shares  of  the 
stock  of  the  Mariposa  Land  &  Mining  Company  of  New  York  were  sur- 
rendered to  the  defendant  the  Mariposa  Land  &  Mining  Company  of 
California,  and,  in  exchange  therefor,  the  latter  issued  its  stock.  But 
if  the  mortgage  herein  sought  to  be  foreclosed  was  valid  when  it  was 
executed,  August  9, 1875,  its  validity  was  not  affected  by  the  circum- 
stance that  certain  persons  who,  at  that  time,  had  the  right  to  receive 
some  of  the  stock  of  the  California  company  on  surrender  of  stock  of 
the  New  York  company*  subsequently  made  the  exchange.     It  is  fur- 
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ther  insisted  that  the  court  erred  in  sustaining  objections  to  certain 
questions  asked  of  the  witness  Mark  Brumagim,  the  answers  to  which, 
as  is  claimed,  would  have  shown  that  when  the  settlement  of  June 
22,  1875,  was  made,  Kelly  knew  that  Vibbard  and  Smith,  two  of  the 
directors  of  the  New  York  company,  were  not  bona  fide  directors  and 
stockholders  therein,  but  were  dummies,  acting  as  the  witness  might 
direct;  that  he  knew  the  two  persons  named,  together  with  Jacob 
Brumagim,  were  really  the  nominees  placed  by  the  witness  in  the 
board  of  directors  under  a  proxy  to  vote  Kelly's  stock;  and,  further, 
that  Kelly  insisted  on  the  control  of  the  stock,  so  as  to  control  the 
board  of  directors.  As  we  have  seen,  the  California  company  had 
not  agreed  to  pay  such  sum  as  the  directors  of  the  New  York  com- 
pany should  admit  to  be  due  from  the  last-named  company  to  Kelly. 
There  was  evidence  going  to  show  it  had  knowledge  of  the  nature  oi 
the  claims  of  Kelly,  as  asserted  by  him,  and  the  opposing  claims  as- 
serted by  the  New  York  company,  respectively,  and  of  the  compro- 
mise of  the  New  York  litigation,  and  yet  entered  into  the  contract 
which  resulted  in  the  notes  and  mortgage  herein  sued.  In  view  of 
the  facts  found,  no  error  which  could  have  prejudiced  the  defendants 
was  committed  by  sustaining  the  objections  to  the  questions,  since 
the  defendant  the  California  company  was  not  justified  by  its  cove- 
nant in  relying  upon,  and,  so  far  as  appears,  did  not  really  rely  upon, 
the  settlement  of  the  twenty-second  of  June,  1875,  as  determinative 
of  the  amount  for  which  the  notes  set  forth  in  the  complaint  were 
given. 

Appellants  say  the  court  erred  in  not  permitting  them  to  prove 
that  Kelly  knew  Brumagim  made  the  contract  of  September  30, 1868, 
for  the  benefit  of  the  holders  of  the  Mariposa  certificates,  and  that  he 
(Kelly)  reported  to  the  witness  Mark  Brumagim  **that  he  had  bought 
the  property  at  tax  sale."  But  these  were  matters  which  preceded 
the  agreement  of  January,  1872,  which  settled  and  determined  the 
rights  of  the  parties  to  it.  The  court  did  not  err  in  sustaining  ob- 
jections to  the  questions  to  the  witness  Heydenfeldt  as  to  his  un- 
derstanding of  the  meaning  of  the  letter  of  the  twenty-third  of  Jan- 
uary, 1876,  and  of  the  contract  of  the  twenty-second  of  July  of  the 
same  year.  The  letter  and  contract  were  unambiguous.  For  the  same 
reason  there  was  no  error  in  refusing  to  allow  the  witness  Burr  to 
testify  with  respect  to  the  statements  of  Heydenfeldt  as  to  the  mean- 
ing of  the  letter.  The  question  asked  the  witness  as  to  his  knowledge 
of  the  contract  of  the  twenty-ninth  of  January,  1872,  signed  by  him, 
could  not  have  prejudiced  defendants.  The  witness  answered:  "I 
have  a  very  shady  memory  about  it;  I  don't  think  I  could  tell  you 
anything  about  it.  There  was  something  done."  The  question  to  the 
witness  Burr  as  to  his  knowledge  of  the  indebtedness  of  the  New 
York,  to  be  paid  by  the  California,  company  was  immaterial.  He 
had  already  testified,  without  objection :  "I  know  nothing  about  what 
were  the  debts  and  liabilities  of  the  New  York  company,  which  the 
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California  company  had  agreed  to  assume  and  pay,  only  as  was  cer- 
tified by  the  New  York  company  and  read  by  the  president."^ 
Judgment  and  order  affirmed. 

We  concur:     Mobbison,C.  J.;  Mybick^  T.;  Shabpstein,  J« ;  Boss, 
J.;  McKee,  J.;  Thobnton^  J. 


C6  Cal.  348  _ 

People  v.  Swift.     (No.  20,039.) 

Filed  January  14, 1885. 

MuBDEn— Instructions  to  Jury. 

On  an  indictment  for  murder  no  injury  Is  done  defendant  by  an  Instruction 
to  the  jury  as  to  the  crime  of  murder,  which  instruction  may  *be  erroneous  if, 
on  the  trial,  the  jury  find  a  verdict  of  manslaughter.  _ 

In  bank.    Appeal  from  the  superior  court  of  the  county  of  Colusa. 

T.  J.  Hart^  for  appellant. 

Tlie  Attorney  General^  for  respondent. 

By  THE  CouBT.  The  defendant  was  prosecuted  by  information, 
filed  in  the  superior  court  of  Colusa  county,  for  the  crime  of  murder, 
and,  on  the  trial,  was  convicted  of  manslaughter.  The  case  comes 
before  us  on  the  judgment  roll,  and  the  only  point  made  on  the  ap- 
peal is  as  to  the  correctness  of  an  instruction  given  by  the  court  to 
the  jury.     The  instruction  complained  of  is  as  follows : 

"When  it  is  proved  or  admitted  that  an  unlawful  homicide  has  been  com- 
mitted, and  an  effort  is  made  to  reduce  it  to  manslaughter  by  showing  the 
absence  of  malice,  in  that  case,  to  negative  the  idea  of  malice,  and  reduce  an 
unlawful  homicide  to  manslaughter,  where  it  is  claimed  to  have  been  com- 
mitted upon  a  heat  of  passion,  the  passion  must  not  only  be  sudden,  but  also 
upon  a  reasonable  provocation;  it  must  proceed  from  what  the  law  accepts  as 
an  adequate  cause;  and  the  killing  must  in  fact  proceed  from  it,  and  not  from 
independent  malice;  otherwise  it  will  not  reduce  the  felonious  killing  to  man- 
slaughter. Reasonable  provocation  or  adequate  cause  is  some  such  insult, 
injury,  or  other  provocation  as  would  be  sufficient  to  excite  an  irresistible 
passion  in  a  person,  (one  of  ordinary  self-control;)  such  provocation  as,  dur- 
ing the  sudden  passion,  renders  a  reasonable  man  deaf  to  the  voice  of  reason, 
so  that,  although  the  act  done  was  intentional  of  death,  it  was  not  the  result 
of  malignity  of  heart,  but  imputable  to  human  infirmity." 

It  is  unnecessary  for  us  to  pass  upon  the  foregoing  instruction.  The 
defendant  was  convicted  merely  of  the  crime  of  manslaughter,  and 
therefore  could  not  have  been  injured  by  the  instruction.  Judgment 
affirmed. 
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ee  Cal.  850 

Thompson  v.  Sprat.     (No.  9,496.) 

Filed  January  14, 1885. 

Phactice— Dismissal  by  Plaintiff,  when  Allowed. 

Where  the  answer  in  an  action  pleadsimatter  of  defense  only,  the  plaintiff  is 
at  liberty  to  dismiss  the  action  at  any  time  before  triaUupon  |)ayment  of  costSr 

In  bank.     Appeal  from  the  superior  court  of  Amador  county. 

Eagan  dt  Armstrong,  for  appellant. 

A.  Caminetti,  for  respondent. 

Boss,  J.  The  cross-complaint  having  been  stricken  from  the  an- 
swer of  the  defendant,  the  latter  pleading  was  left  with  matters  of 
defense  only.  The  plaintiffs  were  therefore  at  liberty  to  dismiss  the 
action  at  any  time  before  trial,  upon  payment  of  costs.  Code  Civ. 
Froc.  §  581.  This  they  did,  the  dismissal  having  been  entered  by 
the  clerk.  The  purported  trial  of  the  fifth  of  November,  .1883,  was 
therefore  of  an  action  which  had  been  previously  dismissed.  Order 
reversed,  and  cause  remanded,  with  directions  to  the  court  below  to 
set  aside  the  judgment. 

We  concur:  McEeb,  J.;  Myrick,  J.;  McKinstby,  J.;  Mobbison, 
C.  J.;  Shabpstein,  J. 


2  Cal.  Unrep.  434 

Farnsworth  t?.  WixoM.     (No.  9,659.) 

Filed  January  14, 1885. 

Appeal— Conflicting  Evidence. 

Where  the  judgment  of  the  lower  court  is  founded  on  conflicting  evidence, 
it  will  not  be  disturbed  on  appeal. 

Department  2.  Appeal  from  the  superior  court  of  San  Bernardino 
county. 

C.  W.  G.  Rowell  and  H.  M.  Willis,  for  appellants. 

Byron  Waters,  for  respondent. 

By  the  Court.  This  is  an  action  to  set  aside  certain  deeds  on  the 
ground  that  they  were  never  delivered.  On  this  issue  the  evidence 
is  conflicting,  and  the  court  below  having  held  that  the  deeds  were 
delivered,  we  cannot  interfere  with  the  judgment,  and  order  denying 
plaintiff's  motion  for  a  new  trial.     Judgment  and  order  affirmed. 


2  Cal.  Unrep.  435 

Mabysvillb  V.  N.  B.  G.  M.  Co.     (No.  6,798.) 

Filed  January  13,  1885. 
Order  Affirmed. 

On  authority  of  People  v.  Gold  Run  D.  <jt  M.Go.4t  Pac.  Rep.  1152,  order  ap- 
pealed from  affirmed. 

In  bank.     Appeal  from  the  superior  court  of  the  county  of  Tuba. 
W.  G.  Belcher,  J.  K.  Byrne,  S.  M.  Wilson,  and  W.  T.  Wallace, 
for  appellants. 
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E.  A.  Belcher  and  J.  H.  Craddocky  for  respondents. 
By  the  Court.     Order  appealed  from  affirmed,  on  the  authority 
of  People  V.  Gold  Run  D.  d  M.  Co.  4  Pao.  Eep.  1152. 


66  Cal.  843 

Marybville  v.  N.  B.  G.  M.  Co.     (No.  7,988.) 

Filed  Januaiy  13, 1885. 

Venue— Action  Affecting  Real  Pkopertt. 

An  actioQ  for  injuries  to  real  property  must  be  tried  in  the  county  in  which  the 
subject  of  the  action  or  some  part  thereof  is  situated,  subject  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  the  Code,  and  is  not  within 
the  class  of  cases  which  ^^muH  be  tried  in  the  county  in  which  the  defendants, 
or  some  of  them,  reside  at  the  commencement  of  the  action  ;*'  and  whether  it 
should  be  tried  in  that  county  Is  a  question  to  be  determined  upon  the  facts 
presented  to  the  trial  court. 

In  bank.    Appeal  from  the  superior  court  of  the  county  of  Tuba. 

W.  C.  Belcher,  J.  K.  Byrne,  S.  M.  Wilson,  and  W.  T.  Wallace,  for 
appellants. 

E.  A.  Belcher  and  J.  H.  Craddock,  for  respondents. 

By  the  Court.  This  action  was  brought  to  abate  a  nuisance  which 
it  was  alleged  was  causing  injury  to  real  property  in  the  county  of 
Yuba,  where  the  action  was  commenced  and  is  still  pending.  An  ac- 
tion for  injuries  to  real  property  must  be  tried  in  the  county  in  which 
the  subject  of  the  action,  or  some  part  thereof,  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial,  as  provided  in  the 
Code.  Code  Civil  Proc.  892.  Being  an  action  "for  injuries  to  real 
property/'  it  is  not  within  the  class  of  cases  which  ''must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  them,  reside  at  the 
commencement  of  the  action.''  Whether  it  should  be  tried  in  that 
county  was  a  question  to  be  determined  upon  facts  presented  to  the 
court  below,  and,  unless  the  decision  was  unwarranted  by  the  facts, 
it  ought  not  to  be  reversed.  We  think  the  decision  was  justified  by 
the  facts.     Order  affirmed. 


66  Cal.   330 

Estate  of  Neistrath,  Deceased.     (No.  7,964.) 

Filed  January  12,  1885. 

Leoaotes,  General  and  Speciai/— Abatemcent. 

Specific  legacies  or  specific  devises  are  not  chargeable  with  the  payment  of 

feneral  pecuniary  legacies.  Property  specifically  devised  or  bequeathed  may 
e  resorted  to  for  the  payment  of  legacies,  but  it*can  never  be  resorted  to,  ex- 
cept when  abatement  takes  place;  and  abatement  takes  place  only  for  the  pur- 
pose of  equalizing  legacies  of  a  class,  and  not  for  the  purpose  of  equalizing 
legacies  of  every  kind. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  San 
Joaquin. 

Terry,  McKinne  dt  Terry,  F.  T.  Baldwin,  and  Augmt  Muenter,  for 
appellants. 

Byers  dt  Elliott,  for  respondents. 
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Myrick,  J.  The  question  involved  in  this  appeal  is  whether,  un- 
der the  law  of  this  state,  general  pecuniary  legacies  shall  be  paid  in 
preference  to  specific  devises  or  specific  legacies.  It  is  claimed  by 
the  appellant  that  the  legislature  casually  omitted  the  word  '*not"  in 
subdivision  4  of  section  1360  of  the  Civil  Code,  and  that  the  legisla- 
ture intended  to  declare  that  property  not  specifically  devised  or  be- 
queathed shall  be  resorted  to  for  the  payment  of  legacies.  In  com- 
paring this  section  with  others,  there  would  seem  to  be  ground  for  the 
contention;  yet  it  may  have  been  that  the  legislature  intentionally 
inserted  the  word  "not,"  in  subdivision  4  of  section  1359,  regarding 
the  order  in  which  property  is  intended  to  be  taken  for  the  pay  nent 
of  debts,  and  intentionally  omitted  the  word  in  the  section  relating 
to  the  payment  of  legacies.  We  do  not  think  the  above  sections 
alone  furnish  the  rule  by  which  the  present  question  should  be  de- 
cided. By  section  1357  of  the  Civil  Code  legacies  are  divided  into 
five  distinct  classes,  viz.,  specific,  demonstrative,  annuities,  residuary, 
and  general.  Section  1362  declares  that  abatement  takes  place  in 
any  class  only  as  between  legacies  of  that  class,  unless  a  different 
intention  is  expressed  in  the  will.  "Abatement"  is  thus  defined  in 
Bouvier's  Law  Dictionary : 

"The  reduction  o.  a  legacy,  general  or  specific,  on  account  of  the  insuffi- 
ciency of  the  estate  of  the  testator  to  pay  his  debts  and  legacies.  When  tlie 
estate  of  a  testator  is  insufllcient  to  pay  both  debts  and  legacies,  it  is  the  rule 
that  the  general  legacies  must  abate  proportionably  to  an  amount  sufficient 
to  pay  the  debts.  If  the  general  legacies  are  exhausted  before  the  debts  are 
paid,  then,  and  not  till  then,  the  specific  legacies  abate,  and  proportionably. 
2  Sliarswood^s  Bl.  Comm.  513,  and  note;  Bacon,  Abr.  'Legacy  H,' ;  Roper, Leg. 
253,  284;  2  Brown,  Ch.  19;  2  P.  Wins.  Ch.  283." 

Reading  the  sections  of  the  Code  above  referred  to,  ii  may  very  prop- 
erly be  supposed  that  the  legislature  intended  to  say  that  property 
specifically  devised  or  bequeathed  may  be  resorted  to  for  the  payment 
of  legacies,  but  it  can  be  resorted  to  only  when  abatement  takes  place ; 
and  abatement  takes  place  only  for  the  purpose  of  equalizing  legacies 
of  a  class,  and  not  for  the  purpose  of  equalizing  all  legacies  of  every 
kind. 

A  strict  construction  of  section  1360,  according  to  the  contention  of 
the  respondents,  would  result  in  making  a  general  pecuniary  legacy 
have  preference  over  a  specific  legacy;  for  as,  according  to  that  con- 
tention, property  specifically  bequeathed  may  be  taken  to  pay  a  gen- 
eral legacy,  and  as,  in  case  of  a  general  pecuniary  legacy,  there  is  no 
definite  fund  out  of  which  it  shall  be  paid,  and  therefore  no  property 
specifically  named,  and  therefore  no  property  upon  which  section 
1360  would  operate,  property  specifically  bequeathed  may  be  resorted 
to  to  pay  a  general  legacy,  but  the  general  fund  cannot  be  resorted 
to  to  make  good  a  specific  legacy.  Section  1357  expressly  declares 
that  if  a  specific  legacy  fails,  resort  cannot  be  had  to  other  property. 
It  can  hardly  be  supposed  that  the  legislature,  after  giving  the  right 
to  make  specific  legacies  and  bequests,  would  practically  take  away 


Digitized  by 


Google 


Cal.]  PEOPLB  t;.  TOMLIKBOV.  609 

the  rifjjht  by  subjecting  the  property  so  given  to  the  payment  of  gen- 
eral legacies.  Section  1360  declares  that  the  property  of  a  testator, 
except  as  otherwise  provided,  must  be  resorted  to  for  the  payment  of 
legacies.  We  think,  as  to  the  question  now  before  us,  it  is  otherwise 
provided.  We  think  the  court  erred  in  holding  that  specific  devises 
and  specific  legacies  should  be  chargeable  for  the  payment  of  general 
legacies.  Order  reversed,  and  cause  remanded  for  proceedings  not 
inconsistent  with  the  views  herein  expressed. 

We  concur :     Thobnton,  J. ;  Shabpstein,  J. ;  McKinstby,  J. ;  Mob- 
RISON,  C.  J. 


66  Cal.   844 

People  v.  Tomlinson.     (No.  20,018.^ 
Filed  January  13, 1886. 

1.  Embezzlement— Information— Charging  Ofpenbb  in  Language  of  Stat- 

ute. 

An  information  charging  the  offense  of  embezzlement  in  the  language  of  the 
statute  is  sufficient. 

2.  Same— Instructions— Error  without  Injury. 

Where  particular  instructions  are  objectionable  or  defective,  if  the  instruc- 
tions as  a  whole  properly  present  the  law  of  the  case,  the  defendant  is  not  in- 
jured thereby. 

3.  Same — Demand,  Hbcessity  of,  to  Constitutb. 

Where  tlie  party  making  a  demand  for  money,  claimed  to  have  been  embez- 
zled, had  no  authority  to  make  such  demand,  no  lawful  demand  for  the  money 
is  made,  and  a  refusal  of  such  demand  does  not  constitute  a  conversion. 

In  bank.  Appeal  from  the  saperior  court  of  the  connty  of  San 
Joaquin. 

S.  L.  Terry,  for  appellant. 

The  Attorney  General,  for  respondent. 

Morrison,  G.  J.  The  information  in  this  case  charges  that  the  de- 
fendant, on  a  certain  day  and  at  a  certain  place,  was  the  agent  of  one 
Michael  Warde,  and  as  such  agent  received  and  took  into  his  pos- 
session a  large  sum  of  money,  to-wit,  $100,  of  the  property  of  said 
Warde,  his  principal,  and  did  then  and  there  willfully,  unlawfully, 
and  feloniously  embezzle  and  fraudulently  convert  and  appropriate  to 
his  own  use  said  money  of  his  said  principal,  the  said  Warde,  and 
such  conversion  and  appropriation  were  not  made  by  the  said  defend- 
ant in  the  due  and  lawful  exercise  of  his  (the  said  defendant's)  trust 
as  the  agent  of  said  Warde.  Section  508  of  the  Penal  Code,  under 
which  the  foregoing  information  was  framed,  provides  that — 

"Every  cleik,  agent,  or  servant  of  any  person,  who  fraudulently  appropriates 
to  his  own  us«,  or  secretes  with  a  fraudulent  intent  to  appropriate  to  his  own 
use,  any  property  of  another  which  has  come  into  his  control  or  care  by  virtue 
of  his  employment  as  such  clerk,  agent,  or  servant,  is  guilty  of  embezzle- 
ment." 

There  was  a  demurrer  to  the  information,  which  was  overruled  by 
the  court.  The  information  is  in  the  language  of  the  statute,  but  the 
learned  counsel  for  the  defense  insists  that  there  are  some  cases,  of 
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Tvhich  this  is  one,  in  which  it  is  not  sufficient  to  charge  an  offense  in 
the  language  of  the  statute,  although  he  concedes  that,  as  a  general 
rule,  it  is  suiScient.  The  cases  to  which  he  refers  do  not  sustain  him, 
and  the  weight  of  authority  in  this  court  establishes  the  general  rule 
that  an  indictment  or  information  which  follows  the  language  of  the 
statute  defining  the  crime  is  sufficient.  We  might  refer  to  numerous 
cases,  but  one  or  two  late  ones  will  serve  our  purpose.  In  tbe  case 
of  People  V.  Girr,  53  Cal.  629,  the  court  says :  "It  has  repeatedly  been 
held  that  an  indictment  is  sufficient  if  it  describes  the  offense  charged 
in  the  language  of  tbe  statute;"  and  in  the  very  late  case  of  People 
V.  Soto,  63  Cal.  166,  Mr.  Justice  Ross,  speaking  for  the  court  in  bank, 
says :  "It  has  many  times  been  decided  by  this  court  that  it  is  suf- 
ficient to  charge  the  offense  committed  in  the  language  of  the  statute 
defining  it."  The  rule  must  be  deemed  settled  in  this  court,  and  it 
follows  therefrom  that  the  demurrer  interposed  in  this  case  was  prop- 
-erly  overruled,  as  the  information  contains  all  tbe  facts  found  in  the 
fiection  of  the  Code  defining  tbe  offense. 

The  next  alleged  ground  of  error  is  that  the  court  erred  in  its  charge 
to  the  jury,  and  the  following  instruction  is  particularly  complained  of : 

"When  the  property  of  a  person  has  come  lawfully  into  the  possession  of 
another,  and  a  person  having  lawful  authority  so  to  do  demands  the  posses- 
sion of  said  property  from  the  person  holding  the  same,  and  said  person  re- 
fuses to  deliver  up  said  possession,  it  is  evidence  tending  to  show  a  conver- 
sion and  appropriation  of  said  property.  If,  then,  the  jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  money  of  Wardeand  Company  came 
lawfully  into  the  possession  of  defendant,  and  a  person  having  lawful  author- 
ity from  said  Warde  and  Company  so  to  do  demanded  said  money  of  said  de- 
fendant, and  he  declined  and  refused  to  deliver  up  said  money,  it  is  evidence 
tending  to  show  a  conversion;  and  if,  from  all  the  evidence  in  the  case,  you 
believe,  beyond  a  reasonable  doubt,  that  a  convei'sion  was  made  by  d^endant, 
and  with  a  purpose  to  fraudulently  appropriate  said  money  to  his  own  use, 
you  should  find  tJie  defe^idant  guilty.*^ 

It  is  said  that  the  foregoing  instruction  is,  in  the  'first  place,  too 
general,  because  the  jury  are  not  told  therein  that  the  money  must 
have  been  received  by  the  defendant  by  virtue  of  his  employment  as 
the  agent  of  Warde;  and,  again,  because  it  allows  the  jury  to  con- 
vict for  the  embezzlement  of  other  moneys  than  those  mentioned  in 
the  information.  If  the  instruction  is  subject  to  those  objections  the 
fault  was  fully  cured  by  other  more  particular  instructions  given  to 
the  jury;  for  the  jury  was  elsewhere  told  that  the  prosecution  was 
bound  to  prove  that  the  defendant  had  embezzled  the  particular  money 
described  in  the  information,  or  a  portion  thereof;  and  in  the  second 
instruction  given  at  the  instance  of  the  defendant  the  court  said  to 
ihe  jury:  "Unless  you  are  satisfied  beyond  a  reasonable  doubt  that 
the  money  embezzled  was  the  money  received  from  Monahan,  or  a 
part  of  such  money,  then  the  jury  must  find  the  defendant  not  guilty." 
It  was  this  particular  money  received  from  Monahan  that  was  tbe  sub- 
ject of  the  inquiry  in  the  case,  and  the  money  spoken  of  in  the  in- 


Digitized  by 


Google 


Cal.]  PEOPLB  17.  TOMLINSOK.  511 

struotion.  There  could  not  bave  been  any  doubt  about  it  in  the 
minds  of  the  jury,  as  it  was  clearly  referred  to  in  the  evidence  and 
several  of  the  instructions.  It  may  therefore  be  conceded  that  the 
particular  instruction  complained  of  was  subject  to  the  objections 
made  to  it,  and  yet  the  instructions,  taken  as  a  whole,  contain  a  cor- 
rect statement  of  the  law.  This  has  been  held  sufficient  in  numer- 
ous cases. 

We  pass  upon  no  objections  to  the  instructions  except  those  made 
by  the  appellant.  It  is  also  claimed  that  no  conversion  was  proved, 
because  Morrissey,  who  demanded  the  money  of  the  defendant,  was  not 
authorized  to  make  such  demand,  and  therefore  a  refusal  by  the  de- 
fendant  to  pay  over  the  money  on  such  demand  did  not  amonnt  to  a 
conversion.  We  have  examined  the  record  carefully,  with  a  view  to 
ascertain  what  authority  Morrissey  had  to  make  the  demand  of  the 
defendant,  and  are  satisfied  from  the  evidence  that  he  had  no  such 
authority.  The  telegram  under  which  he  acted  was  in  the  following 
language : 

"San  Francisco,  May  29,  i884. 

*V.  A,  Morrissey.  A  man  named  TomUnson,  representing  our  house,  is  in 
your  town.  Demand  txom  Lim  all  our  statements  of  account,  and  send  him 
home  at  once.  M.  Warde  &  Go." 

It  is  not  pretended  that  Morrissey  had  any  authority  to  demand 
money  from  the  defendant,  except  what  was  conferred  by  the  above 
dispatch,  and  we  do  not  think  that  any  such  authority  was  conferred 
by  the  dispatch.  If  the  intention  was  to  authorize  Morrissey  to  de« 
mand  and  receive  the  money  from  Tomlinson,  it  was  the  most  simple 
matter  for  Warde  to  have  said  so  in  the  dispatch.  He  failed  to  do  so, 
and  in  his  testimony,  as  well  as  in  the  evidence  of  Morrissey,  we  fail 
to  find  any  evidence  of  such  authority.  All  that  was  said,  therefore, 
by  the  court  to  the  jury  in  reference  to  the  authority  of  Morrissey  to 
demand  the  money  was  ontside  the  evidence  in  the  case  and  was  im* 
proper.  It  follows,  from  what  we  have  already  said,  that  no  lawful 
demand  was  made  upon  Tomlinson  for  the  money  in  the  county  of 
San  Joaquin,  and  consequently  no  conversion  thereof  was  shown  in 
that  county.  Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

We  concur:  Shabpstein,  J. ;  MoEee,  J.;  McKinstbt,  J.;  Thobn** 
TON,  J. 

Boss,  J.  The  instruction  quoted  in  the  opinion  of  the  chief  justice 
I  think  plainly  erroneous.  It  is  to  the  effect  that  if  money  of  Warde 
came  lawfully  into  the  possession  of  the  defendant,  and  defendant 
subsequently  refused  to  deliver  it  to  a  person  whom  Warde  had  au« 
thorized  to  receive  it,  such  refusal  was  evidence  of  a  conversion  of  the 
money  by  defendant,  irrespective  of  the  question  as  to  whether  defend- 
ant knew  that  the  person  so  demanding  of  him  the  money  was  author* 
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ized  to  do  so.  I  presume  no  one  would  contend  that  the  defendant, 
coming  lawfully  into  possession  of  money  belonging  to  Warde,  would  be 
even  justified  in  delivering  it  up  to  a  stranger.  So  that  knowledge 
on  the  part  of  the  defendant  with  respect  to  the  authority  of  the  per- 
son demanding  the  money  was  a  most  important  element  for  the  jury 
to  consider,  and  this  element  was  entirely  omitted  from  the  instruc- 
tion in  question.  For  this  reason,  as  well  as  for  that  given  in  the 
opinion  of  the  chief  iustice,  I  concur  in  the  judgment  of  reversal. 


66  Cal.  341 

MiLLEB  V.  Van  Loben  Sells.     (No.  9,576.) 

Filed  January  13, 1885. 

JuRiSDicrrrow— FoBEiGN  Consul— Liability  to  Suit  in  State  Court, 

The  privilege  of  a  consul  to  exemption  from  liability  to  suit  in  the  state  courts 
is  not  a  personal  privilege  which  may  be  waived,  and  his  privilege  is  not,  there- 
fore, waived  by  a  failure  to  plead  such  exemption,  in  a  suit  against  him  in  a 
state  court,  nor  bv  reason  of  failure  to  set  up  the  same  until  after  Judgment 
rendered  against  him. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  Sacra- 
mento. 

P.  J.  Van  Ldben  Sells  and  A.  CampbeU,  Jr.,  for  appellant. 

Orove  L.  Johnson,  for  respondent. 

McEee,  J.  In  this  proceeding  the  petitioner  asks  for  an  order  to 
perpetually  stay  proceedings  on  a  judgment  entered  against  him  in 
the  superior  court  of  Sacramento  county,  upon  the  ground  that  he  was, 
prior  to  and  at  the  time  the  action  was  commenced,  and  is  now,  con- 
sul of  the  republic  of  Paraguay  at  the  port  of  San  Francisco.  Of  the 
fact  of  his  consular  appointment  there  is  no  question ;  and  his  exe^ 
quatur  shows  that  he  was  in  office  at  the  commencement  of  the  action ; 
but  he  did  not  avail  himself  of  the  fact  by  the  answer  which  he  filed 
in  the  action,  or  otherwise  on  the  trial  of  the  case,  and  judgment  was 
rendered  against  him,  from  which  he  has  appealed.  Now,  however, 
pending  the  appeal  in  this  court,  he  claims  the  privilege  of  exemption 
from  the  jurisdiction  of  the  courts  of  the  state;  and  the  only  question 
is  whether  the  privilege  now  claimed  was  not  waived  by  omitting  to 
plead  it  in  the  superior  court. 

A  personal  privilege  may  be  waived,  but  exemption  or  immunity 
by  virtue  of  official  character  from  liability  to  be  sued  in  certain 
courts  is  not  a  personal  privilege;  it  is  a  question  of  jurisdiction. 
Now,  the  constitution  of  the  United  States  declares  that  the  judicial 
power  of  the  United  States  shall  extend  *****  to  all  cases  af- 
fecting ambassadors,  other  public  ministers,  and  consuls,"  (section  2, 
art.  3,  Const. ;)  and  the  ninth  section  of  the  judiciary  act  of  1789  in- 
vests the  district  courts  of  the  United  States  with  jurisdiction,  ex- 
clusive of  the  courts  of  the  several  states,  of  all  suits  against  consuls 
or  vice-consuls.  1  St.  76-80.  Therefore,  causes  of  action  against 
diplomatic  ministers  and  consuls  of  a  foreign  government  must  be 
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brought  in  the  proper  United  States  court.  Such  official  representa- 
tives of  a  foreign  government,  accredited  to  the  government  of  the 
United  States,  are,  by  the  constitution  and  law,  exempt  from  the  ju- 
risdiction of  state  courts.  The  privilege  thus  secured  to  them  is  not 
a  personal  privilege  to  be  waived  by  a  failure  to  plead :  it  is  a  privilege 
accorded  to  the  office,  not  to  the  individual.  "It  is/'  say  the  supreme 
court  of  the  United  States  in  Davis  v.  Packard,  7  Pet.  284,  "the 
privilege  of  the  country  or  government  which  the  consul  represents. 
This  is  the  light  in  which  foreign  ministers  are  considered  by  the  law 
of  nations;  and  our  constitution  and  law  seem  to  put  consuls  on  the 
same  footing  in  this  respect." 

All  the  questions  involved  in  the  application  of  the  petitioner  seem 
to  have  been  settled  by  the  recent  decision  of  the  supreme  court  of 
the  United  States  in  the  case  of  Boers  v.  Preston,  111  U.  S.  256;  S. 
C.  4  Sup.  Ct.  Bep.  407.  In  that  case  a  citizen  of  the  state  of  New 
York  brought  an  action  in  one  of  the  circuit  courts  of  the  United 
States  in  the  state  of  New  Tork  against  one  Bors,  who  was,  at  the 
commencement  of  the  action,  consul  at  the  port  of  New  York  for  Nor- 
way and  Sweden.  Bors  made  no  objection  to  the  jurisdiction  of  the 
court,  but  answered  to  the  merits  of  the  case,  and  went  to  trial;  but 
when  the  trial  went  against  him,  he  sued  out  a  writ  of  error  to  the 
supreme  court,  and  claimed  that  he  ought  to  have  been  impleaded  in 
the  district  court  of  the  United  States,  and  not  in  the  circuit  court; 
and  it  was  there  contended,  as  it  is  here,  that  when  a  defendant  an- 
swers, and  goes  to  trial,  and  raises  no  objection  or  question  as  to  the 
jurisdiction  of  the  court  until  after  he  is  defeated  and  the  cause  has 
been  brought  into  this  court,  it  will  be  presumed  that  the  court  had 
jurisdiction.     But  the  supreme  court  say : 

"The  fact  that  the  defendant  did  not  in  the  court  below  plead  exemption, 
by  virtue  of  his  oflacial  character,  from  suit  in  the  circuit  court  of  the  United 
States,  did  not  give  the  court  jurisdiction.  ♦  *  *  This  court  must,  from 
its  own  inspection  of  the  record,  determine  whether  a  person  holding  the  posi- 
tion of  consul  of  a  foreign  government  is  excluded  from  the  jurisdiction  of 
the  circuit  courts ;  *  *  *  and  if  the  case  is  one  of  a  class  of  cases  which 
the  law  excludes  altogether  from  the  cognizance  of  the  circuit  court,  it  will 
reverse  on  the  point  of  jurisdiction.  *  ♦  *  If  this  were  not  so,  it  would 
be  in  the  power  of  parties,  by  negligence  or  design,  to  invest  those  courts  with 
a  jurisdiction  expressly  denied  to  them." 

It  follows  that  the  proceedings  against  the  petitioner  in  the  supe- 
rior court  were  without  jurisdiction,  and  that  the  judgment  appealed 
from  must  be  reversed.  Judgment  reversed,  and  cause  remanded, 
with  direction  to  the  lower  court  to  dismiss  the  action. 

We  concur :   Morbison,  G.  J. ;  Mybice,  J. ;  Shabpsxein,  J. ;  Ross,  J. ; 
McKiNSTBY,  J.;  Thornton,  J. 
v.6p,no.6— 83 
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Hancock  v.  Plummee.     (No.  9,634.) 
Filed  January  13,  1885.    > 

1.  Statute  op  Limitations— Plbabing — Law  and  Equity. 

A  plea  of  the  statute  of  limitations  may  be  interposed  as  well  In  equity  as  at 
law  without  changing  the  character  of  the  action  so  as  to  entitle  defendant  to 
a  jury  trial. 

2.  Pleading— Complaint  in  Action  to  Quiet  Title. 

In  an  action  to  quiet  title,  it  is  sufficient  if  the  complaint  avers  that  plaintifiP 
claims  an  interest  in  the  land,  and  that  defendant  asserts  a  claim  of  title  ad- 
verse to  plaintiff's  claim ;  it  need  not  aver  that  plaintiff  is  the  owner  in  fee. 

8.  Findings  Held  Sustained  bt  the  Evidence. 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Los  Angeles.  The  facts  appear  in  the  opinion,  except  as  to  the  form 
of  complaint,  which  was  similar  to  that  stated  in  Stoddart  y.  Burge, 
53  Gal.  394.  It  asserted  plaintiff's  interest  in  the  land,  and  also 
alleged  defendant's  adverse  claim,  without  alleging  ownership  in  fee 
in  the  plaintiff. 

Brunson  dt  Wells ^  for  appellant. 

Barclay  dt  Wilson^  for  respondent. 

Boss,  J.  There  is  no  merit  in  this  appeal.  The  action  was  brought 
under  section  738  of  the  Code  of  Civil  Procedure,  to  determine  conflict- 
ing claims  to  a  certain  portion  of  the  rancho  La  Brea,  situated  in  Los 
Angeles  county.  Defendant,  by  answer,  denied  the  plaintiff's  alleged 
ownership  of  the  property,  and  set  up  adverse  possession  thereof  on 
her  part  for  the  statutory  period  of  five  years.  And  it  is  claimed 
that  the  plea  of  the  statute  of  limitations  changed  the  character  of 
the  action  from  one  in  equity  to  an  action  at  law  and  therefore 
that  defendant  was  entitled  to  a  jury  trial,  which  she  demanded,  and 
which  was  refused  her  in  a  court  below.  There  is  nothing  in  the 
point.  A  plea  of  the  statute  of  limitations  may  be  interposed  in  an 
action  in  equity  as  well  as  in  one  at  law;  and  this,  without  changing 
the  character  of  the  action.  Indeed,  '^one  of  the  defenses  peculiar 
to  a  court  of  equity  is  the  lapse  of  oime."  Dominguez  v.  Dominguez, 
7  Cal.  426.  Brandt  v.  Wheaton,  52  Cal.  430,  was  the  same  kind  of 
action  as  the  present,  and  brought  under  the  same  section  of  the 
Code;  and  respecting  it  this  court  said: 

"The  complaint  is  to  be  treated  as  a  bill  in  equity.  The  general  verdict  of 
the  jury,  therefore,  is  to  be  disregarded.  If  this  were  the  only  question  to  be 
considered,  the  cause  would  be  remanded  to  the  court  below  to  find  the  facts." 

The  complaint  is  sufficient.  Stoddart  v.  Burge,  58  Cal.  394.  The 
other  point  made  for  the  appellant  relates  to  the  evidence,  which,  it 
is  contended,  is  insufficient  to  justify  the  findings  of  fact  made  by 
the  trial  court.  We  have  examined  the  record,  and  must  hold  against 
the  appellant.  There  was  ample  evidence  to  sustain  the  findings. 
That  the  plaintiff's  estate  held  the  legal  title  to  the  premises  in  ques- 
tion  by  virtue  of  mense  conveyances  from  the  confirmees  of  the  grant, 
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of  which  the  said  premises  fonn  a  part,  was  conceded  at  the  trial. 
Judgment  and  order  affirmed. 

We  concur :    MoEinstbt,  J. ;  MoEeEi  J. 

M  Cal.  SW 

Pico  v.  Sepulvbda.     (No.  9,706.) 

Filed  January  13, 1885. 

Nkw  TMAti— Practice  at  Law  and  in  Equity. 

The  mode  of  reviewing  the  action  of  a  trial  court  upon  an  issue  of  fact  la 
the  same  whether  the  case  is  at  law  or  in  equity ;  In  order  to  review  such  ques- 
tion of  fact  there  must  be  a  motion  for  a  new  trial. 

Department  1.  Appeal  from  the  superior  court  of  Los  Angeles 
county. 

W.  D.  <t  A.  N.  Stephens  and  H.  K.  S.  O'Melveney,  for  appellants. 

BickneU  dt  White  and  Roberts  d  Haley,  for  respondents. 

By  the  Court.  In  this  case,  after  trial  had,  the  court  below,  on 
the  twenty-third  of  April,  1883,  made  and  entered  findings  of  fact, 
conclusions  of  law»  and  a  decree  in  favor  of  the  plaintiffs.  Subse- 
quently, the  defendant  Banulfo  Pico  moved  ''for  an  amendment  of 
the  findings  of  fact,  conclusions  of  law,  and  decree  heretofore  entered 
herein,  as  provided  in  section  473  of  the  Code  of  Civil  Procedure  and 
section  36  of  the  Civil  Code,  and  for  a  new  trial."  The  court  heard 
the  motion  upon  "affidavits  and  counter-affidavits  of  the  parties,  as 
also  the  statement  on  motion  for  new  trial,  prepared  and  settled 
herein;*'  and  thereafter,  on  the  fifth  day  of  January,  1884,  made  and 
entered  certain  ''amended  and  engrossed  findings,  to  stand  for  and 
constitute  all  the  findings  in  the  cause ;"  and  upon  the  "amended  and 
engrossed  findings"  a  decree  was  entered  against  the  plaintiff  Pio 
Pico,  and  in  favor  of  the  representatives  of  Banulfo  Pico,  the  latter 
having  meanwhile  deceased. 

The  change  in  the  judgment  was  wrought  by  findings  of  fact  made, 
not  only  without  a  trial,  but  the  facts  thus  found  were  not  even  put 
in  issue  by  the  pleadings  in  the  case.  If  the  original  findings  of 
fact  were  erroneous  in  any  respect,  the  appropriate  proceeding  to  get 
them  set  aside  was  a  motion  for  a  new  trial.  "It  is  thoroughly  set- 
tled in  this  state  that  the  mode  of  reviewing  the  action  of  the  court 
upon  an  issue  of  fact  is  the  same,  whether  the  case  is  at  law  or  in 
equity:  there  must  be  a  motion  for  a  new  trial."  Harris  v.  San 
Francisco  S.  R.  Go.  41  Cal.  393 ;  Thompson  v.  WhiU,  63  Cal.  509.  In 
the  present  case,  it  appears  there  was  such  a  motion  made,  but  it  was 
not  regularly  disposed  of.  The  course  adopted  in  the  court  below  was 
irregular,  and  unauthorized  by  law.  Section  473  of  the  Code  of  Civil 
Procedure  has  no  application  to  the  case  as  presented  by  the  record. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  the  court 
below  to  proceed  and  determine  the  defendant's  motion  for  a  new  trial, 
and  for  such  other  proceedings  as  may  not  be  inconsistent  with  what 
is  here  said. 

Cal.R^.  5-8  P.— 10 
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Cleghorn  v.  Cleghorn,     (No.  9,295.) 
Piled  January  13, 1885. 

1.  Judge— Disqualification  op,  to  Try  Case. 

A  judge  is  not  disqualified  to  sit  in  the  trial  of  an  action,  because,  before  his 
election  to  the  bench,  he  was  the  attorney  of  the  defendant  in  an  action  which 
involved  one  of  the  issues  in  the  case  which  he  is  called  on  to  try,  where,  in 
such  action,  he  is  not  the  attorney  of  either  party. 

2.  Special  Issues— Submission  of,  to  Jury,  Discretionary. 

It  is  optional  with  the  judge  to  submit  special  issues  to  the  jury  or  not,  and 
his  refusal  to  submit  them  cannot  be  reviewed  on  appeal. 

3.  Divorce— Allowance  to  Wife  for  JProbecution  or  Defense  of  Suit,  Dis- 

cretionary* 

While  an  action  of  divorce  is  pending,  the  court  may,  in  its  discretion,  re- 
quire the  husband  to  pay  any  money  necessary  to  enable  a  wife  to  prosecute 
or  defend  the  action,  and  the  action  of  the  court  will  only  be  interfered  with 
on  appeal  in  cases  of  a  clear  abuse  of  its  discretion. 

In  bank.     Appeal  from  the  superior  court  of  the  county  of  Tehama. 

Chipman  dt  Oarter,  for  appellant. 

Joliet  d  EUison,  for  respondent. 

By  the  Court.  It  happens  that  the  judge  before  whom  this  cause 
was  tried  had  been,  before  his  election  to  the  bench,  the  attorney  of 
the  defendant  in  an  action  which  involved  one  of  the  issues  in  this 
case.  But  that  did  not  disqualify  him  to  sit  in  the  trial  of  this  ac- 
tion, in  which  he  had  not  been  the  attorney  of  either  party.  Code 
Civil  Proc.  170.  It  was  optional  with  the  judge  to  submit  special 
issues  to  the  jury  or  not;  and  his  refusal  to  submit  them  cannot  be 
reviewed  here.  "While  an  action  for  divorce  is  pending,  the  court 
may,  in  its  discretion^  require  the  husband  to  pay  *  ♦  *  any 
money  necessary  to  enable  the  wife  ♦  *  *  to  prosecute  or  de- 
fend the  action."  Civil  Code,  129.  It  would  only  be  in  cases  of  a 
clear  abuse  of  that  discretion  that  this  court  would  be  justified  in  in- 
terfering. This  case  is  not  within  that  category.  We  find  no  sub- 
stantial errors  in  the  ruling  excepted  to,  and  the  evidence  is  con- 
flicting on  every  material  issue.    Judgment  and  order  affirmed. 

Myrick,  J.,  dissenting.  I  dissent  for  the  following  reasons :  This 
is  an  action  for  a  divorce.  One  of  the  grounds  on  which  the  divorce 
is  sought  is  the  alleged  adultery  of  the  defendant.  In  an  action 
which  had  been  brought  against  this  defendant  by  the  person  with 
whom  the  alleged  acts  of  intercourse  had  occurred,  the  issue  was  as 
to  the  fact  of  the  alleged  intercourse.  In  that  action  the  defendant 
therein  had  an  attorney.  8uch  attorney  subsequently  came  to  the 
bench;  and  when  the  case  at  bar  came  on  for  hearing,  the  plaintiff 
herein  objected  to  the  judge  sitting  on  the  trial  of  this  case,  claiming 
that  he  was  disqualified.     The  Code  on  this  subject  is  as  follows : 

Section  170,  Code  Civil  Proc. :  No  judge  shall  sit  or  act  as  such  in 
any  action  or  proceeding  when  he  has  been  attorney  or  counsel  for 
either  party  in  the  action  or  proceeding.    Section  4,  Code  Civil  Proc. : 
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The  provisions  of  the  Code  and  proceedings  under  it  are  to  be  liber- 
ally construed,  with  a  view  to  eflFect  its  objects  and  to  promote  justice. 
The  objection  made  to  the  judge  may  not  be  within  the  strict  letter 
of  the  statute,  but  I  think  it  is  within  its  spirit.  He  had  been  an 
attorney  for  the  defendant  for  the  purpose  of  meeting  and  resisting 
a  charge,  the  truth  of  which  was  involved  in  this  action,  and  on  the 
trial  of  which  he  was  to  preside.  As  well  might  it  be  said,  if  A. 
should  bring  an  action  against  B.  on  a  promissory  note,  (or  other 
cause,)  having  an  attorney,  and  that  action  should  be  dismissed  be- 
fore trial,  and  the  attorney  should  come  to  the  bench,  and  a  new  ac- 
tion be  commenced  for  the  same  cause,  the  fact  of  the  attorneyship 
would  work  no  disqualification,  because  the  second  action  was  not 
technically  the  same  action  in  which  he  had  been  attorney.  I  cannot 
agree  to  that. 
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BUPREMB  COURT  OF  UTAH. 


MiLLEB  V.  ZeIOLEB. 
Filed  January,  1881. 

1.  Practice— Allowance  op  Costs— Utah  Civil  Practice  Act— Conflicting 

Sections. 

Section  476  of  the  civil  practice  act,  read  in  connection  witli  section  473  of 
the  same,  must  be  construed  by  the  courts  so  as  to  allow  both  to  stand  in  full 
force ;  hence  the  rule  is  not  in  all  cases  imperative,  that  tlie  district  court  lias 
no  authority  to  allow  costs  in  an  action  for  money  or  damages,  wherein  the 
plaintiff  recovers  less  than  $300.  The  provisions  of  section  476  apply  to  cases 
other  than  those  included  in  section  473. 

2.  Same— SuiiHONB— REquiREMSNTS  op  the  Utah  Civil  Practice  Act— How 

Overcome. 

A  summons  which  contains  a  description  of  the  plaintiff's  debt  and  demand 
with  sufficient  accuracy  to  inform  the  defendant  of  tiie  nature  of  the  debt  and 
action,  and  the  amount  claimed,  with  a  notice  that  if  he  should  fail  to  appear 
and  answer  the  complaint  at  the  time  required  therein,  the  plaintiff  would 
apply  to  the  court  for  the  relief  demanded  in  the  complaint,  is  sufficient, 
although  it  does  not  contain  the  precise  notice  required  by  the  first  clause  of 
section  26  of  the  civil  practice  act. 
S.  Same— Return  op  Summons— Judgment  by  Default— Appellate  Court — 
Proper  Remedy. 

Upon  an  insufficient  return  of  service  the  defendant  cannot  let  Judgment  by 
default  be  taken  against  him,  and  then  successfully  ask  the  appellate  court  to 
reverse  the  judgment,  upon  the  ground  that  there  was  no  seiVice  upon  him. 
Section  29  of  the  civil  practice  act  gives  such  a  defendant  a  remedy  by  motion 
in  the  court  below. 
4.  Same  —  Promissory  Note- Action  between  Joint  Makers — What  Form 
Proper. 

One  joint  maker  of  a  promissorr  note,  even  though  he  be  a  surety  for  the 
other,  cannot  sue  the  co-maker  and  principal  as  an  indorsee  of  the  note  after 
pavment.  His  proper  course  is  by  action  for  money  paid  for  the  use  of  the 
defendant. 

Appeal  from  the  First  district  court. 
Higbee  d  Smith,  for  appellant. 
Richards  d  Williams,  for  respondent. 

Twiss,  J.  The  plaintiff  was  surety  for  and  joint  maker  with  the 
djfendant  on  an  instrument,  of  which  the  following  is  a  copy: 

"i&lOO.  OoDEN,  January  27.  1880. 

"On  the  thirty-first  day  of  January,  eigliteen  hundred  and  eighty,  without 
grace,  for  value  received,  we  promise  to  pay  in  United  States  currency,  at  the 
banking-lioiise  of  J.  E.  Dooley  &  Cc  Ogden,  Utah,  to  J.  E.  Dooley  Sc  Co.,  one 
hundred  dollars,  together  with  interest  thereon  from  date  until  paid,  at  the 
rate  of  two  per  cent,  per  month,  payable  monthly  in  currency.  Said  interest, 
if  not  paid  as  it  becomes  due,  is  to  be  added  to  the  principal,  and  become  a 
part  thereof,  and  bear  interest  at  the  same  rate  as  the  principal.  And  for  a 
valuable  consideration  we  further  promise  to  pay  all  costs,  including  fees  of 
attorneys  as  counsel  in  any  action  or  proceedings  instituted  for  the  collection 
of  this  note  or  the  enforcement  of  this  covenant.  A.  K.  Zeigleb. 

*R.  C.  Miller." 

On  the  back  of  this  paper  are  the  following  words : 
"Without  recourse.    J.  E.  Dooley  &  Co." 
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The  complaint  has  the  usual  allegations  of  an  action  by  an  in- 
dorsee of  a  negotiable  promissory  note  against  the  maker  thereof, 
and  a  further  clause  claiming  an  attorney's  fee  of  $25,  and  prayer  for 
judgment  for  $108,  and  an  attorney's  fee  of  $25  and  costs.  The 
summons,  after  stating  that  if  defendant  should  not  appear  at  the 
time  therein  required  judgment  by  default  would  be  taken  against 
him,  according  to  the  prayer  of  the  complaint,  had  the  following : 

"The  said  action  is  brought  to  recover  the  sum  of  one  hundred  and  eight 
dollars  due  from  you  to  the  plaintiff  on  a  promissory  note  assigned  from  J. 
E.  Dooley  &  Co.  to  the  said  plaintiff,  and  for  costs  of  suit;  and  you  are  hereby 
notified  that  if  you  fail  to  appear  and  answer  the  said  complaint,  as  above 
required,  the  plaintiff  will  apply  to  the  court  for  therelief  demanded  therein.** 

Summons  was  issued,  and  the  sheriff  returned  thereon  "that  he 
had  served  said  summons  by  delivering  to  the  defendant  a  copy  of 
said  summons  attached  to  a  true  and  correct  copy  of  said  complaint." 
The  defendant  not  appearing,  there  was  judgment  by  default  for  the 
sum  of  $108,  and  plaintiff's  costs  and  disbursements  incurred, 
amounting  to  the  sum  of  $29.40,  from  which  the  defendant  appealed. 
Among  other  things,  the  appellant  claims : 

(1)  That  the  summons  was  fatally  defective,  inasmuch  as  it  did  not  contain 
the  statutory  clause,  "that  the  plaintiff  will  take  judgment  for  a  sum  speci- 
fied therein,  if  the  defendant  fail  to  answer  the  complaint;"  (2)  that  there 
was  no  service  of  the  summons  upon  the  defendant,  for  the  reason  that  the 
return  did  not  show  that  defendant  was  served  with  a  "certified  copy"  of  the 
complaint  attached  to  the  summons;  (3^  that  there  was  error  in  allowing  and 
including  in  the  judgment  costs  for  plaintiff,  the  amount  recovered  being 
less  than  6800. 

The  appellant  earnestly  insists  that  in  this  position  he  is  sustained 
by  section  476  of  the  civil  practice  act,  providing,  as  he  claims,  that 
the  district  court  has  no  authority  to  allow  costs  in  an  action  for  the 
recovery  of  money  or  damages  wherein  the  plaintiff  recovers  less  than 
$300.  The  language  of  the  last  clause  of  this  section  is  strong,  and 
if  considered  by  itself,  disconnected  with  any  other  statutory  pro- 
vision, would  certainly  seem  to  be  conclusive;  but  when  considered 
in  connection  with  section  473,  we  do  not  hesitate  to  say  that  the 
construction  claimed  by  the  appellant  cannot  be  sustained.  Section 
473  provides  that  costs  shall  be  allowed  of  course  to  the  plaintiff  upon 
a  judgment  in  his  favor,  when  "in  an  action  for  the  recovery  of 
money  or  damages  he  recovers  $100  or  over."  This  clause,  consid- 
ered by  itself,  is  quite  as  strong  and  emphatic  as  the  language  in  sec- 
tion 476  relied  upon.  But  if  we  consider  both  of  these  clauses  with 
the  first  part  of  section  476,  and  there  find  in  express  terms  that  in 
other  actions  than  those  mentioned  in  section  473  "costs  may  be 
allowed  or  not,  and,  if  allowed,  may  be  apportioned  between  the 
parties  on  the  same  or  adverse  sides,  in  the  discretion  of  the  court," 
we  are  forced,  under  the  rules  of  construction  recognized  by  courts 
of  law,  to  give  such  construction  to  these  sections  as  will  allow  both 
of  them  to  stand  in  full  force;  and  as  the  plaintiff  recovered  judg- 
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ment  for  more  than  $100,  the  court  did  not  err  in  allowing  judgment 
for  costs.  Sedgwick,  St.  &  Const.  Law,  (2d  Ed.)  199-201  note  a, 
208  note  a,  309  note  a,  and  cases  there  cited;  State  v.  Rogers,  10 
Nev.  319. 

The  provisions  of  section  476  apply  to  cases  other  than  to  those 
included  in  section  473,  and  to  none  that  are. 

If,  in  a  suit  in  equity  asking  for  an  order  or  decree  appointing  a 
receiver  and  directing  a  final  settlement  of  partnership  affairs,  and 
that  the  balance  of  partnership  accounts  found  due  to  the  plaintiff 
be  paid  to  him,  and  upon  accounting  there  should  be  found  due  to 
the  plaintiff  a  less  sum  than  $300,  then  such  and  similar  cases, 
where  no  greater  sum  is  found  due,  would  be  within  the  provision  of 
section  476,  and  judgment  for  costs  should  not  be  allowed. 

The  summons  was  defective,  inasmuch  as  it  did  not  include  the 
notice  required  by  the  first  clause  of  section  26  of  the  civil  practice 
act,  ''that  the  plaintiff  will  take  judgment  for  a  sum  specified  therein, 
if  the  defendant  fail  to  answer  the  complaint."  But  it  did  contain  a 
description  of  the  plaintiff's  debt  and  demand,  with  sufficient  accuracy 
to  inform  the  defendant  of  the  nature  of  the  debt  and  action,  and  the 
amount  claimed,  with  a  notice  that  if  he  should  fail  to  appear  and 
answer  the  complaint  at  the  time  required  therein,  the  plaintiff  would 
apply  to  the  court  for  the  relief  demanded  in  the  complaint.  This 
was  a  substantial  compliance  with  the  statute.  Bro7vn  v.  Eaton,  37 
How.  Pr.  385;  Cobb  v.  Dunkin,  19  How.  Pr.  164. 

In  the  sheriff's  return  he  certifies  that  he  has  served  the  summons, 
by  delivering  to  and  leaving  with  the  defendant  a  copy  of  said  sum- 
mons, "attached  to  a  true  and  correct  copy  of  said  complaint."  The 
copy  of  the  complaint  attached  to  the  copy  of  the  summons  has  npon 
it  a  certificate  of  the  clerk  of  the  court  that  it  '4s  a  full,  true,  and 
correct  copy  of  the  original  complaint."  If  there  was  any  defect  or 
informality  in  this  return,  it  should  have  been  called  to  the  attention 
of  the  court  by  motion,  as  provided  for  in  section  29  of  the  civil 
practice  act.  IJpon  this  return  of  service,  the  defendant  should  not 
be  permitted  to  sit  quietly  by  and  see  judgment  against  him  by  de- 
fault, and  then  in  the  appellate  court  successfully  ask  that  judgment 
be  reversed,  for  the  reason  that  there  was  no  service  upon  him.  The 
objections  to  the  summons  and  the  officer's  return  of  service  thereof 
are  not  sufficient  to  deprive  the  court  of  jurisdiction.  By  section  29 
of  the  civil  practice  act,  provision  is  made  for  taking  objection,  by 
motion,  to  the  summons  or  the  service  thereof,  or  proof  of  service 
thereof.  For  these  reasons,  the  judgment  of  the  district  court  is  sus- 
tained as  to  the  objections  made  to  the  summons  and  the  sheriff's 
return  thereon.     But  it  will  be  reversed  on  other  grounds. 

There  is  nothing  in  the  complaint  indicating  the  time  of  the  as- 
signment of  the  contract  or  note  to  the  plaintiff,  but  the  arguments 
of  counsel  on  both  sides  assumed  that  it  was  made,  and  the  debt 
paid  by  the  respondent  to  Dooley  &  Go.  after  it  became  due^  and  be* 
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fore  this  action  was  commenced.  Assuming  that  the  paper  upon 
which  this  action  is  based  is  a  negotiable  promissory  note,  then  upon 
its  face  it  imports  an  indebtedness  from  Zeigler  and  Miller  to  Dooley 
&  Go. ;  and  the  fact  that  it  is  in  the  hands  of  the  respondent  implies 
that  it  has  been  paid,  and  the  obligation  evidenced  thereby  canceled. 
But  the  respondent,  because  of  this  payment,  claims  to  be  subrogated 
to  the  rights  of  the  payee  of  the  note,  and  brings  suit  as  the  indorsee 
thereof.  Can  he  recover  in  this  form  of  action  ?  Upon  the  failure 
of  the  appellant  to  pay  the  debt  at  the  time  it  became  due,  the  re- 
respondent  became  liable  therefor  to  Dooley  &  Co.  as  a  joint  original 
promisor,  according  to  the  terms  of  the  contract.  He  therefore,  upon 
his  payment  of  the  debt,  can  rely  upon  a  promise  implied  by  law  for 
its  repayment  to  him  by  his  principal,  the  defendant  in  this  action ; 
his  payment  was  not  voluntary,  but  one  he  was  obliged  to  make, — 
one  which  the  law  would  enforce  against  him,  with  costs  of  suit. 
The  payment  of  the  debt  named  in  the  contract,  upon  an  implied  re- 
quest of  the  defendant,  and  the  promise  implied  by  law  of  repay- 
ment, give  him  a  right  of  action  against  the  respondent  for  money 
paid  to  the  use  of  the  respondent;  and  this  is  the  remedy  upon  which 
he  should  rely.  We  know  of  no  rule  or  principle  of  law  which  au- 
thorizes the  plaintiff,  even  though  he  be  surety  for  his  co-maker, 
to  bring  suit  against  his  co-maker  and  principal  as  an  indorsee  of  a 
promissory  note  that  has  been  paid.  No  authority  has  been  cited, 
and  we  have  found  none,  authorizing  this  mode  of  procedure.  1 
Pars.  Cont.  (5th  Ed.)  470;  Wright  v.  Garlinghoiute,  26  N.  Y.  .*i39; 
Norton  Y.  Coons,  3  Denio,  130;  Oibbs  v.  Bryant,  1  Pick.  118. 
For  this  reason  the  case  is  reversed  and  remanded. 

HuNTEB,  C.  J.,  and  Emebson,  J.^  concurred. 


MiLLEB  V,  ZeIGLEB. 

Piled  January,  1881. 

Practice— Allowance  op  CosTft— Summons— Service— Insufpfciknt  Return- 
Defendant's  Remedy  Thereon — Joint  Promibsouy  Note— Co-maker  and 
Surety— Action  Inter  Partes— Proper  Form. 

Appeal  from  judgment  of  First  district  court. 

Higbee  d  Smith,  for  appellant. 

Richards  d  Williams,  for  respondent. 

By  the  Court.  The  only  questions  raised  in  this  case  are  such  as 
were  decided  against  the  appellant  in  Miller  v.  Zeigler^  ante,  518,  a 
case  between  the  same  parties  decided  at  this  term.  On  the  author- 
ity of  that  case>  therefore,  the  judgment  in  this  is  affirmed. 
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WOOLNER   V.  ZeIOLBR. 

Filed  January,  18S1 

Pbactick— Allowance  of  Costs— Summons— Service— Insufficient  Retitrn — 
Defendant's  Remedy  Thereon— Joint  Promissory  Note— Co-makeu  and 
Surety— Action  Inter  Partes— Proper  Form. 

Appeal  from  judgment  of  First  district  court. 

Higbee  d  Smith,  for  appellant. 

Ricliards  dt  Williams^  for  respondent. 

By  the  Court.  The  questions  raised  are  such  only  as  were  decided 
against  the  appellant  in  Miller  v.  Zeigler,  ante,  518,  decided  at  this 
term.  On  the  authority  of  that  case,  therefore,  the  judgment  in  this 
is  affirmed. 


WoOLNER  V.  ZeIGLER. 

Filed  June,  1881. 

Practice— AiiLOWANCE  of  Costs— Summons — Service— Insufficient  Return — 
Defendant's  Remedy  Thereon— Joint  Promissory  ^ote— Co-maker  and 
Surety— Action  Inter  Partes. 

Appeal  from  judgment  of  First  district  court* 

Higbee  dt  Smith,  for  appellant. 

Ricliards  d  Williams,  for  respondent. 

By  the  Court.  The  questions  raised  are  such  only  as  were  de- 
cided against  the  appellant  in  Miller  v.  Zeigler,  ante,  518,  decided 
at  this  term.  On  the  authority  of  that  case,  therefore,  the  judgment 
in  this  is  affirmed. 


Snell  v.  Crowe. 
Filed  June,  1881. 

1.  Sale  of  Goods- Impeachment  of,  by  Creditor— Essential  Preliminaries. 

A  creditor  at  large  cannot  impeach  a  sale  of  property  hy  his  debtor  to  a  third 
person  until  he  has  obtained  judgment,  taken  out  execution,  and  the  same  has 
been  returned  unsatisfied,  or  unless  he  claims  by  virtue  of  some  writ  or  process 
giving  him  specific  lien  thereon ;  for  as  between  the  parties  the  sale  is  valid. 

2.  Same— Action  for  Illegal  Attachment— Defense— Evidence— Proof  of 

Judgmknt  and  Execution. 

In  an  action  in  claim  and  delivery  for  the  taking  and  detention  of  certain 
personal  property,  it  is  proper  for  the  defendant  to  introduce  in  evidence  a 
judgment  and  execution  held  against  plaintiff's  vendor  previously  to  the  sale 
of  the  goods  to  the  plaintiff,  in  order  to  lay  the  foundation  for  testimony  at* 
tacking  the  i<?/iaj?d<j<  of  the  sale. 

3.  pARTNERSniF  PROPERTY— PuiV ATE  DEBT  OF  PARTNER. 

A  seizure  and. sale  made  of  the  entire  property  as  the  sole  property  of  the 
debtor,  such  property  being  then  in  the  possession  of  another,  is  not  justified 
by  showing  that  the  debtor  liad  an  Interest  therein  as  a  copartner. 

4.  Same— Proper  Course  for  Creditor. 

When  it  is  sought  to  subject  the  interest  of  a  debtor's  fraction  in  partnersb'p 
property  to  the  payment  of  his  individual  debts,  the  best  mode  is  by  trus.ej  cf 
garnishment  process. 
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5.  Attachmbnt— ITimBCBflSiiBT  Rbtbhtiov  of  Premtsbb  bt  Offiobb. 

If  an  officer  levying  an  attachment  retains  possession  of  the  premises  lon/^er 
than  is  reasonably  necessary  to  remove  the  goods  or  take  an  inventory  of  them, 
he  abuses  his  authority. 

A.  Same— BviDBNCB— OccuPAwcY,  Question  fob  Jury. 

The  question  whether  the  plaintiff  was,  at  the  time  of  the  injury  complained 
of,  occupying  the  building,  and  whether  tlie  defendant,  as  an  officer  of  the  law^ 
excluded  him  from  it  to  a  greater  extent  than  was  necessary,  are  properly  ques- 
tions for  the  jury. 

7.  Ruling  of  Court— No  Rbvbrsal  upon,  when  no  Injury  Workbd. 

When  an  error  of  the  court  has  been  st  completely  cured  by  the  subsequent 
rulings  and  proceedings  as  that  it  is  plainly  apparent  that  no  injury  could  have 
resulted  from  it,  the  judgment  will  not  be  reversed  on  account  of  such  error. 

8.  8ame— Charge  must  be  Taebn  as  a  Whole. 

An  apparent  error  in  an  instruction  is  no  cause  for  reversal  of  judgment 
when  taken  in  connection  with  the  balance  of  the  charge,  the  portion  objected 
to  is  explained,  and  the  apparent  error  made  to  disappear. 

9.  Same— Value  of  GtooDs— Failure  to  Deny,  Commits  Defendant. 

It  is  not  error  for  the  court  to  instruct  the  jury  that,  there  being  no  denial 
in  the  answer  of  the  value  of  the  goods  or  the  amount  of  damages,  if  they 
found  that  plaintiff  was  the  owner  of  the  goods  in  question  at  the  time  they 
were  taken  or  when  the  suit  was  commenced,  their  verdict  should  be  for  res- 
titution of  the  goods  to  plaintiff,  or  the  value  of  the  goods,  as  set  forth  in  the 
compiaint. 

10.  PLE.\DiNa — Levying  Officer  as  Defendant— How  Justification  Pleaded. 

An  officer,  in  order  to  justify  the  seizure  of  property  in  the  possession  of  a 
stranger  to  the  writ,  must  plead  specially  such  justitication. 

Appeal  from  the  Third  district  court. 

Sutherland  d  Mc Bride ^  for  appellant* 

J.  L.  Rawlins,  for  respondent. 

Emerson,  J.  This  was  an  action  in  claim  and  delivery  for  the 
taking  and  detention  of  certain  personal  property  specifically  set  out 
in  the  complaint,  and  consisting  of  implements  and  stock  used  in  the 
manufacture  of  trunks.  The  plaintifiP  alleged  that  he  was  the  owner 
and  in  possession  of  the  property  at  the  time  of  the  taking,  and  that 
they  were  worth  $350;  that  he  was  then  carrying  on  the  business  of 
trunk-making,  employing  nine  hands;  that  the  defendant  took  pos* 
session  of  his  place  of  business,  closed  the  same,  thereby  suspending 
his  business,  which  was  a  special  damage  of  $200,  and  claimed  judg- 
ment for  a  return  of  the  goods,  or  their  value,  as  well  as  for  the 
special  damages.  By  the  answer,  the  defendant  denied  the  title  and 
possession,  and  alleged  that  at  the  time  he  took  the  goods  he  was 
constable,  and  justified  the  taking  under  a  writ  of  attachment  issued 
by  Joseph  Harne,  a  justice  of  the  peace,  in  a  suit  wherein  John  and 
Ann  Beers  were  plaintiffs  and  one  J.  H.  Clemetshaw,  defendant,  and 
as  the  property  of  said  Clemetshaw;  that  a  few  months  previous  to 
the  attachment  Clemetshaw  owed  largely,  and  was  insolvent;  owned 
part  of  this  property,  and  had  formed  a  secret  partnership  with  the 
plaintiff,  putting  the  part  of  the  property  owned  by  him  in  as  his 
contribution  to  the  capital  in  the  trunk-making  business;  that  the 
plaintiff  and  Clemetshaw,  for  the  purpose  of  defrauding  the  creditors 
of  Clemetshaw,  gave  out  and  pretended  that  the  plaintiff  had  bought 
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the  property,  and  was  carrying  on  the  business  alone,  with  Glemet- 
shaw  as  foreman,  and  that  the  remainder  of  the  property  was  made 
or  acquired  by  the  partners  after  this,  and  prior  to  the  attachment. 
The  cause  was  tried  before  a  jury,  who  returned  a  verdict  that  the 
"property  described  in  the  complaint  belonged  to  the  plaintifif,  and 
that  he  is  entitled  to  a  return  of  the  same,  or  a  recovery  of  the  value 
thereof,  found  to  be  $350,  and  damages  in  addition,  in  the  sum  of 
$250."  The  judgment  followed  the  verdict.  The  appeal  is  from  this 
judgment. 

It  will  be  noticed,  from  the  foregoing  statement  of  the  case,  that 
the  answer  contained  no  denial,  or  even  an  attempt  at  a  denial,  of  the 
value  of  the  property  or  the  amount  of  damages.  The  only  issue 
tendered  by  the  plaintiff,  which  was  accepted  by  the  defendant,  was 
as  to  ownership  and  possession.  The  answer  tendered  a  further 
issue  as  to  a  pretended  sale  and  partnership.  Upon  the  trial,  the 
plaintiff  testified  as  to  the  purchase  of  the  property  from  Clemetshaw, 
and  also  put  in  other  testimony  in  relation  to  the  bona  fides  of  the 
transaction.  There  was  testimony  on  the  part  of  the  defendant  tend- 
ing to  establish  the  whole  defense  set  up  in  the  answer;  he  established 
the  regularity  of  the  attachment  proceedings  in  the  justice's  court. 
The  defendant  then  offered  in  evidence  the  judgment  and  execution 
in  that  case.  This  was  objected  to,  on  the  ground  that  it  was  "in- 
competent." The  objection  was  sustained,  and  this  ruling  forms  the 
ground  for  the  first  specification  of  error  on  the  part  of  the  defendant. 
This  piece  of  evidence  was  not  incompetent,  as  no  defects  in  the  judg- 
ment or  the  proceedings  leading  thereto  were  pointed  out  or  suggested. 
We  must  assume  that  it  was  regular  in  form  and  substance.  The 
evident  object  of  the  offer  was  to  lay  the  foundation  for  testimony  at* 
tacking  the  bona  fides  of  the  sale  to  the  plaintiff.  For  this  purpose  it 
was  both  competent  and  material,  as  the  case  then  stood.  A  cred- 
itor at  large  cannot  impeach  a  sale  of  property  by  his  debtor  to  a 
third  person  until  he  has  obtained  judgment,  taken  out  execution, 
and  the  same  has  been  returned  unsatisfied,  or  unless  he  claims  by 
virtue  of  some  writ  or  process  giving  him  specific  lien  thereon ;  for 
as  between  the  parties  the  sale  is  valid.  An  officer  who  seizes  prop- 
erty in  the  hands  of  the  debtor  may  justify  under  the  execution  or 
process;  but  when  he  takes  property  from  a  third  person  who  claims 
to  be  the  owner  thereof,  if  on  execution,  be  must  show  the  judgment 
and  execution;  if  on  attachment,  an  indebtedness,  the  writ  of  attach- 
ment, and  the  proceedings  on  which  it  was  based.  If  this  error  had 
not  been  cured  by  subsequent  proceedings  and  instructions,  it  would 
have  been  sufficient  to  have  reversed  the  judgment.  The  record 
clearly  discloses  that  its  exclusion  worked  no  injury  to  the  defendant, 
for  without  objection  he  was  allowed  to  go  as  fully  as  he  desired  into 
the  transaction  between  Clemetshaw  and  the  plaintiff.  He  proved 
an  indebtedness  from  Clemetshaw  to  John  and  Ann  Beers,  and  the 
regularity  of  the  attachment  proceedings.     He  could  have  done  no 
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more  had  this  evidence  been  received.  At  the  defendant's  request 
the  court  instructed  the  jury  that  "the  plaintiffs  in  said  writ  of  at- . 
tachment  are  to  be  treated  as  creditors  of  John  H.  Clemetshaw ;  and 
a  constable,  in  serving  the  same,  would  represent  them,  and  be  en- 
titled to  assert  their  rights. " 

When  an  error  of  the  court  has  been  so  completely  cured  by  the 
subsequent  rulings  and  proceedings  that  it  is  plainly  apparent  that 
no  injury  could  have  resulted  from  it,  the  judgment  will  not  be  re- 
versed on  account  of  such  error. 

There  was  a  further  objection  to  the  execution  offered,  that  it  was 
irrelevant  and  immaterial,  as  it  was  coupled  with  an  offer  to  show 
the  sale  of  the  property  to  satisfy  the  judgment.  Under  the  issues 
made  by  the  defendant  himself,  it  was  clearly  irrelevant  and  im- 
material. An  officer,  in  order  to  justify  the  seizure  of  property  in 
the  possession  of  a  stranger  to  the  writ,  must  plead  specially  such  jus- 
tification. In  this  case  it  was  not  the  levy  and  sale  under  the  exe- 
cution that  was  pleaded,  but  the  attachment  proceeding.  He  could 
not  change  this  issue  on  the  trial.  As  a  justification,  it  was  imma- 
terial, because  he  had  not  pleaded  it.  The  court  instructed  the  jury, 
in  substance,  that  there  being  no  denial  in  the  answer  of  the  value 
of  the  goods,  or  the  amount  of  damages,  if  they  found  that  the  plain- 
tiff was  the  owner  of  the  goods  in  question  at  the  time  they  were 
taken,  or  when  the  suit  was  commenced,  their  verdict  should  be  for 
the  restitution  of  the  said  goods  to  plaintiff,  or  for  the  value,  $350, 
and  for  $250  as  plaintiff's  damages.  The  giving  of  this  instruction 
is  assigned  as  error.  This  complaint  was  verified,  and  section  65  of 
our  practice  act  is  a  complete  answer  to  this  objection.  We  have  re- 
peatedly held  that  in  such  cases  it  was  not  error  to  so  instruct  the 
jury. 

The  next  specification  of  error  relied  upon  is  that  "the  court  erred 
in  giving  instruction  contained  in  the  plaintiff's  fifth  request,  for  it 
ignores  the  statutory  grounds  on  which  the  defendant  claimed  the 
property  to  be  liable  to  seizure,  and  tended  to  mislead  the  jury.'' 
The  request  given  by  the  court  is  as  follows : 

**  A  party,  though  in  debt,  may  sell  his  property  to  whom  he  pleases,  if  no 
lien  exists  to  prevent  it;  and  if  the  transaction  be  a  fair  one,  made  in  good 
faith  and  for  an  adequate  consideration,  it  matters  not  how  many  creditors 
may  be  thereby  prevented  from  reaching  the  property. " 

This  instruction  does  not  ignore  the  statutory  grounds  upon  which 
the  defendant  claimed  the  property  liable  to  seizure;  neither  can  I 
see  how  it  could  in  any  manner  mislead  the  jury,  and  especially  as 
the  court  in  his  charge  used  this  language : 

'*The  law  is  that  any  sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of  goods  and  chattels, 
unless  the  same  be  accompanied  by  a  delivery  within  a  reasonable  time,  and 
be  followed  by  an  actual  and  continued  change  of  possession  of  the  things 
sold  or  assigned,  shall  be  conclusive  evidence  of  fraud  as  against  the  creditors 
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of  the  vendor.  If,  therefore,  the  jury  find  that  there  was  a  sale  from  Clemet- 
shaw  to  Snell  of  the  property  in  question,  and  that  the  same  wiis  not  accom- 
panied by  a  delivery  of  the  property  within  a  reasonable  time  thereafter,  or 
was  not  followed  by  an  actual  and  continued  change  of  possession,  but  that 
the  said  property  continued  in  the  possession  of  said  Clemetshaw,  and  was  in 
his  possession  up  to  the  time  of  the  levy  of  the  attachment,  sucti  possession  is 
conclusive  evidence  of  fraud  as  against  the  creditors  of  Clemetshaw. 

"If  the  jury  find  that  the  said  Clemetshaw  was  in  the  actual  use  of  said 

property,  exercising  control  to  make  trunks  and  other  articles  and  sell  them, 

^and  in  all  respects  dealing  therewith  as  owner,  and  not  as  agent  of  Bnell, 

such  acts  would  constitute  actual  possession,  notwithstanding  the  sign  over 

the  door  of  'John  W.  Snell,  successor  to  John  H.  Clemetshaw.'" 

The  next  specification  of  error  is  that  "the  court  erred  in  giving  the 
instructions  contained  in  plaintiff 's  ninth  and  tenth  requests.  There 
was  no  evidence  that  the  plaintiff  was  excluded  from  the  use  of  the 
building.  Nor  is  it  true,  by  locking  up  the  building  in  which  was 
the  attached  property,  the  officer  would  lose  the  protection  of  his 
writ  and  become  a  trespasser/'  The  instruction  complained  of  is  as 
follows : 

"(9)  In  attaching  the  personal  property,  the  ofiicer  had  no  right  to  exclude 
the  occupant  from  the  use  of  the  building  to  any  greater  extent,  or  for  any 
greiiter  time,  than  was  reasonably  necessary  for  him  to  make  the  levy  and 
remove  the  property.  If,  therefore,  you  find  that  Snell  was  occupying  tlie 
building,  and  that  the  officer  excluded  him  from  the  use  of  it,  or  assumed  to 
and  did  control  the  building  and  exclude  Snell  from  the  use  and  occupation  of 
the  same  to  any  greater  extent  than  was  necessary  for  the  purpose  aforesaid, 
then  he  abused  his  process,  and  is  not  entitled  to  justify  his  action  thereunder. 

"(10)  If  the  jury  find  that  Snell  was  a  partner  with  Clemetshaw  in  the 
property  attached,  and  that  the  defendant  abused  his  process,  as  above  stated, 
then  Snell  would  be  entitled  to  possession  and  ought  to  recover." 

There  is  conclusive  proof  that  the  plaintiff  was  excluded  from  the 
room  used  as  a  store  or  factory,  if  not  from  the  whole  building. 
In  his  examination  in  chief  the  plaintiff  testified  that  "when  the  de- 
fendant took  the  property  he  took  possession  of  and  closed  up  the 
trunk  factory,  and  stopped  business.  I  forbid  him,  and  told  him  I 
was  the  owner."  The  defendant  himself  testified:  "I  locked  up  the 
building  and  put  the  key  in  my  pocket.  I  keptxjharge  of  the  building 
some  days."  The  value  of  the  goods  taken  was  only  $350.  From 
the  list  set  out  in  the  complaint,  it  can  be  seen  they  were  few  in 
number.  An  hour's  time  would  have  been  sufficient  to  have  taken 
an  inventory  or  removed  them.  It  certainly  did  not  require  some 
days  for  this  purpose.  If  an  officer  retained  possession  longer  than 
is  reasonably  necessary  to  remove  the  goods  or  take  an  inventory  of 
them,  he  abuses  his  authority.  He  has  no  right  to  make  use  of  a 
tenement  of  another  to  keep  attached  goods  in  without  the  express  or 
implied  assent  of  the  proprietor.  The  question  whether  the  plaintiff 
was  occupying  the  building  or  not,  and  whether  the  defendant  ex- 
cluded him  from  it  to  a  greater  extent  than  was  necessary,  was  fairly 
left  to  the  jury.     It  was  not  error  to  give  these  instructions. 

The  next  specification  of  error  relied  upon  is : 
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"The  court  erred  in  giving  the  instruction  contained  in  the  plaintiflTs  thir- 
teenth request,  as  tending  to  mislead  the  jury,  for  no  part  of  the  property  in 
question  is  of  the  description  mentioned  in  this  request." 

The  instruction  referred  to  tools  used  in  the  manufacture  of  trunks 
as  exempt  from  execution.  The  list  of  articles  in  the  complaint  does 
include  property  of  that  description.  The  giving  of  the  instruction 
was  not  error. 

The  next  specification  of  error  relied  upon  is : 

"The  court  erred  in  the  instruction  contained  in  the  plaintiff's  fourteenth 
request,  by  taking  from  the  jury  an  important  consideration  bearing  on  the 
allegation  of  fraud.  The  court  gave  this  instruction  in  view  of  testimony 
touching  a  mode  of  agreeing  to  pay  creditors  and  the  seller,  which  was  sus- 
picious, and,  with  other  indicia  of  fraud,  warranted  the  conclusion,  as  matter 
of  fact,  that  the  plaintiif 's  pretended  purchase  was  with  intent  to  defraud  the 
vendor's  creditors." 

The  following  is  the  instruction  complained  of: 
"  (14)  If  Snell  bought  the  property  and  assumed  to  pay  and  become  respon- 
sible for  Clemetshaw's  debts,  that  was  payment  to  that  extent  on  his  purchase. " 

This  instruction,  taken  in  connection  with  the  balance  oi  the  charge 
npon  this  subject,  could  have  no  tendency  to  mislead  any  jury.  It 
is  not  often  that  the  whole  law  bearing  upon  a  case  can  be  stated  in 
a  single  proposition.  The  whole  charge  must  be  taken  together. 
There  was  no  error  in  giving  this  instruction. 

The  remaining  specification  of  error  is ; 

"The  court  erred  in  refusing  to  give  instructions  requested  by  defendant 
in  his  second  request." 

The  instruction  asked  is  in  the  following  words : 

*'(2)  The  said  property  was  liable  to  be  seized  and  taken  on  said  writ  if 
said  John  H.  Clemetshaw  was  either  sole  or  part  owner  of  the  same;  so  that 
if  the  jury  find  that  Snell  and  Clemetshaw  were  partners,  and  said  property 
was  partnership  property  when  tlie  attachment  was  served,  the  said  property 
was  subject  to  be  taken  in  whole  into  the  possession  of  the  officer  upon  the 
said  writ." 

One  complete  answer  to  this  exception  is  found  in  the  verdict  of 
the  jury.  The  claim  of  the  plaintiff  was  that  he  was  the  sole  owner 
of  this  property.  This  is  what  he  insisted  upon.  The  question 
whether  he  was  or  not  was  fairly  left  to  the  jury,  and  upon  the  facts 
they  have  found  that  the  goods  did  belong  to  the  plaintiff.  There 
could  be  no  error  in  refusing  the  request,  for  the  jury  did  not  find 
that  plaintiff  and  Clemetshaw  were  partners;  hence  there  are  no  facts 
to  which  the  principle  of  law  contained  in  the  request  could  be  ap- 
plied, assuming  it  to  be  entirely  correct.  Neither  do  we  regard  it  as 
correct  as  applied  to  the  conceded  facts  in  this  case,  whatever  might 
be  said  of  it  as  an  abstract  principle  of  law.  The  admitted  proof  is, 
not  that  the  constable  attached  the  interest  of  Clemetshaw,  as  part- 
ner or  otherwise,  in  the  property,  but  that  he  seized  and  levied  upon 
the  entire  property.  The  testimony  of  the  defendant,  in  substance,  is 
that  he  attached  and  finally  sold  the  whole  property  as  the 
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of  Glemetshaw.  It  was  contended  on  the  part  of  the  defendant  tnat 
it  was  the  property  of  Glemetshaw,  or  that  he  had  a  leviable  interest 
in  it.  Neither  the  attachment  nor  the  justification  is  restricted  to  tho 
interest  of  Glemetshaw.  The  seizure  is  shown  to  have  been  in  hos- 
tility to  the  rights  of  and  against  the  earnest  protest  of  the  plaintiff. 

The  question  presented  by  this  exception  is  whether  a  seizure  thus 
made  of  or  upon  the  entire  property,  as  the  sole  property  of  the 
debtor,  is  justified  by  showing  that  the  debtor  had  an  interest  therein 
as  a  copartner.  This  precise  question  is  answered  by  the  New  York 
court  of  appeals  in  Atkins  v.  Sexton^  77  N.  ¥•  195,  We  quote  and 
approve  the  language  of  that  decision : 

"The  right  of  the  sheriff  to  levy  upon  and  sell  the  interest  of  a  partner  in 
partnership  property,  under  an  attachment  or  execution  against  such  partner 
for  his  individual  debt,  is  undoubted.  For  the  purpose  of  rendering  such 
levy  and  sale  effectual,  it  is  also  well  settled  that  the  sheriff  may  take  posses- 
sion of  the  whole  property,  and  upon  a  sale  may  deliver  it  to  the  purchaser, 
who  takes  it  subject  to  the  rights  of  the  copatrtners  of  the  debtors  and  the 
creditors  of  the  ^m,  and  subject  to  an  accoiTBting,  which  may  disclose  that 
he  derived  no  beneficial  interest  from  his  purchase.  All  that  he  can  ultimately 
obtain  is  the  debtor's  share  of  such  surplus  as  may  remain  after  payment  of 
the  firra  debts,  and  the  adjustment  of  the  accounts  of  the  partners  as  between 
themselves.  The  proceedings  of  the  sheriff  to  reach  this  interest  should  be 
conducted  as  far  as  possible  in  harmony  with  the  rights  of  the  other  par4nei*s, 
and  not  in  hostility  to  them.  His  power  to  take  and  deliver  possession  of  the 
corpiuf  of  the  property  is  merely  incidental  to  the  right  to  reach  the  interest 
of  the  debtor,  and  is  to  be  exercised  only  as  a  means  to  that  end.  Conse- 
quently, if  he  exceeds  that  limit,  and  undertakes  to  interfere  with  the  rights 
of  the  other  partners  to  a  greater  extent  than  is  necassiary  to  reach  the  inter- 
est of  the  debtor  partner,  and  dispose  of  it,  as  when,  instead  of  selling  the  in- 
terest of  the  debtor  partner  he  undertakes  to  sell  the  entire  property,  although 
his  act  is  nugatory,  such  interference  renders  him  liable  as  a  trespiisser  ab 
initio:' 

In  the  present  case  the  defendant  admits,  on  the  trial,  not  only 
that  he  took  the  entire  property  as  the  property  of  Glemetshaw,  but 
sold  the  entire  property  as  his,  and  every  act  that  he  did  was  in  hos- 
tility to  the  plaintiff.  The  principle  invoked  by  the  request  is  not 
applicable  to  the  facts  made  by  the  case.  When  it  is  sought  to  sub- 
ject the  interest  of  a  debtor's  fraction  in  partnership  property  to  the 
payments  of  his  individual  debts,  the  better  and  safer  way  is  to  pro- 
ceed in  accordance  with  the  suggestions  laid  down  by  Mr.  Parsons  in 
his  work  on  Contracts,  by  trustee  process,  or  process  of  garnishment, 
under  regulations  laid  down  in  our  practice  act.  1  Pars.  Gont.  210. 
We  have  added  this  latter  paragraph  for  the  reason  that  officers  and 
parties  may  refer  to  this  decision  for  authority  in  this  class  of  cases. 

We  find  no  error  in  this  record  sufficient  to  justify  a  reversal  of 
the  judgment,  and  it  is  affirmed,  with  costs. 

HuNTEB,  G.  J.y  and  Twiss,  J.,  concurred. 
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SUPREME  COURT  OF  NEW  MEXICO. 

(S  N.  M.  TGI1<11  WO 

HoBBs  and  others  v.  SpiEOELBSBa  and  others. 

Post  and  others  v.  Same. 
Piled  January  Term,  1885. 

1.  Mechanic's  Lien— Statute  of  New  Mexico— Purpose  and  Kequtrehents. 

The  purpose  of  the  statute  is  accomplished  wheu  a  person  claiming  a  lien 
files  within  the  prescribed  time,  for  record  in  the  proper  office,  a  sworn  state- 
ment of  the  amount  due  him,  together  with  the  other  tacts  required  to  be  stated 
in  section  6  of  the  act  of  1880.  All  these  facts  may  be  stated  in  ordinary  lan- 
guage, and  sworn  to  before  an  officer  authorized  to  administer  an  oath. 

2.  Same— Sdbcontbactor— Statute — Coi£mon  Law. 

Under  the  statute  of  New  Mexico  the  property  is  affected  by  the  lien  of  a  sub- 
contractor as  well  as  the  head  contractor.  The  object  of  a  lien  is  to  protect 
those  who,  by  their  labor,  services,  skill,  or  materials  furnished,  have  enhanced 
the  value  of  the  property  sought  to  be  charged.  The  statute  has  enlarged  the 
operation  of  liens,  not  introduced  any  new  principles.  It  is  not  in  derogation 
of  the  common  law,  and  therefore  not  necessarily  to  be  subjected  to  a  strict 
construction. 
8.  Same— Practicb—Jukisdiction— Law  and  Equity. 

There  Is  concurrent  jurisdiction  in  law  and  equity  on  the  subject  of  liens. 

Appeal  from  Second  judicial  district  court,  Bernalillo  county. 

Fiske  d  Warren  and  A.  J.  Barr^  for  appellees. 

S,  M.  Barnes,  for  appellants. 

AxTBiiL,  C.  J.  These  were  suits  in  chancery  to  foreclose  mechan- 
ic's liens.  The  questions  raised  in  both  are  essentially  the  same, 
and  they  will  be  considered  together.  The  principal  assignments  of 
error  in  this  court  are — First,  that  the  notice  of  lien  does  not  com- 
ply with  section  6  of  the  act  of  1880  as  to  filing  the  claim  in  the  of- 
fice of  the  county  recorder,  in  this,  that  it  does  not  use  the  words  of 
the  statute.  Second,  that  it  is  not  proved  that  defendants  were  in- 
debted to  the  contractor;  and,  as  these  plaintiffs  were  subcontractors, 
it  must  be  shown  that  defendants  were  indebted  to  the  contractors 
before  a  subcontractor  can  recover.  Third,  these  proceedings  ought 
to  have  been  actions  at  law  instead  of  bills  in  equity.  These  are  sub- 
stantially all  the  assignments  of  error. 

On  the  first  point  it  is  claimed  that  the  notice  of  lien  filed  with  the 
recorder  was  fatally  defective,  because  it  failed  to  use  the  exact  and 
full  language  of  the  statute,  in  that  the  notice  omitted  to  state  that 
the  amount  claimed  was  due  after  allowing  all  just  credits  and  off- 
sets. The  language  used  is  as  follows :  '*  And  that  there  remains  due 
and  unpaid  thereon,  after  deducting  all  credits,  the  sum  of  five  hun- 
dred and  seven  (507)  dollars."  The  statute  provides  "that  the  per- 
son claiming  the  benefit  of  this  act  must  file  for  record  *  *  *  a 
claim  containing  a  statement  of  his  demands,  after  deducting  all  just 
credits  and  offsets,  ♦  ♦  ♦  which  claim  must  be  verified  by  the 
oath  of  himself  or  some  other  person."  This  claim  is  simply  the  ao- 
v.5p,no.7 — 84 
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count  of  the  laborer  or  material-man.  It  might  be  filed  for  record 
simply  in  the  form  of  ordinary  book-keeping,  showing  on  one  page 
the  debits,  on  the  opposite  page  the  credits,  striking  a  balance,  and 
alleging  under  oath  that  the  amount  there  stated  was  due.  The 
words  of  the  statute  need  not  be  followed  if  the  substance  is  preserved. 
"He  who  considers  merely  the  letter  of  an  instrument  goes  but  skin 
deep  into  its  meaning."  The  purpose  of  the  law  is  to  give  notice  of 
the  amount  claimed,  and  this,  we  are  of  opinion,  was  fully  accom- 
plished in  the  present  instance.  It  not  only  asserts  that  there  re- 
mains due  and  unpaid  the  sum  of  $507,  but — and  we  think  it  sur- 
plusage— says  it  remains  due  and  unpaid  after  deducting  all  credits. 
We  fail  to  see  how  it  could  remain  due  and  unpaid  if  it  had  been 
paid.  The  purpose  of  the  statute  is  accomplished  when  the  person 
claiming  a  lien  files  within  the  prescribed  time,  for  record  in  the 
proper  office,  a  sworn  statement  of  the  amount  due  him,  together 
with  the  other  facts  required  to  be  stated  in  section  6  of  the  act  of 
1880.  AU  these  facts  may  be  stated  in  ordinary  language,  and  sworn 
to  before  any  officer  authorized  to  administer  an  oath.  It  is  said  in 
defendant's  brief  that  this  statute  is  in  derogation  of  the  common  law« 
and  must  be  strictly  construed.  We  fail  to  see  how  this  statute  is  in 
derogation  of  the  common  law;  nor  is  it  possible  for  us  to  see  any  ne- 
cessity for  construction.  The  directions  of  the  statute  are  exceedingly 
minute  and  explicit,  and  can  easily  be  followed  by  any  man  of  ordi- 
nary education  and  intelligence. 

The  second  assignment  of  error  is  that  it  does  not  appear  that  de- 
fendants were  indebted  to  the  contractor,  and  that,  therefore,  he  can- 
not be  compelled  to  pay  a  subcontractor,  material-man,  or  laborer,  as 
he  was  not  primarily  indebted  to  them,  their  contracts  having  been 
solely  with  the  principal  contractor,  and  there  being  no  privity  of  con- 
tract between  the  owner  of  the  ground  and  building  (this  defendant) 
and  the  laborers  and  subcontractors,  and  that  unless  the  defendant 
owes  the  contractor  and  is  under  garnishment,  he  cannot  be  required 
to  pay  another  man's  debt.  This  principle  of  law  is  so  absolutely 
elementary  that  it  is  confusing  to  find  it  pressed  with  a  serious  face 
before  the  supreme  court.  There  could  be  no  reply  to  it  except  that 
the  statute  has  given  one.  Section  1  of  the  act  of  18S0  defines  a 
lien  to  be  a  charge  imposed  upon  specific  property,  by  which  it  is 
made  security  for  the  performance  of  an  act.  Section  2  provides  that 
"every  person  performing  labor  upon  or  furnishing  material  to  be  used 
in  the  construction,  alteration,  or  repair  of  any  building,  *  •  » 
or  who  performs  labor  in  any  mining  claim,  has  a  lien  upon  the  same, 
♦  *  *  whether  done  or  furnished  at  the  instance  of  the  owner  or 
his  agent;  *  *  »  and  every  contractor  shall  be  held  to  be  the  agent 
of  the  owner  for  the  purposes  of  this  act.**  Section  12  provides:  "In 
case  of  judgment  against  the  owner  or  bis  property  upon  the  lien,  the 
said  owner  shall  be  entitled  to  deduct  from  any  amount  due  or  to  be- 
come due  by  him  to  the  contractor  the  amount  of  such  judgment  and 
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costs;  and  if  the  amount  of  suoh  judgment  and  costs  shall  exceed  the 
amount  due  by  him  to  the  contractor,  or  if  the  owner  shall  have  set* 
tied  with  the  contractor  in  full,  he  shall  be  entitled  to  recover  back 
from  the  contractor  any  amount  so  paid  by  him,  the  said  owner,  in 
excess  of  the  contract  price,  and  for  which  the  contractor  was  origi- 
nally the  party  liable." 

The  object  in  quoting  so  much  of  section  12  is  to  show  that  the 
sta  ite  itself  fully  replies  to  the  point  relied  upon  as  error.  The  stat- 
ute was  enacted  for  the  very  purpose  of  doing  what  defendant  gravely 
calls  error;  the  statute  expressly  makes  the  defendant  liable  for  a  debt 
he  never  contracted.  He  is  in  privity  of  contract,  by  force  of  the  stat- 
ute, with  every  laborer  who  works  upon  his  building.  We  think  the 
statute  provides  safeguards  for  the  owner  as  well  as  for  the  laborer; 
nor  do  we  think  that  the  doctrine  of  liens  is  either  new,  in  derogation 
of  common  law,  or  inequitable.  The  object  of  a  lien  is  to  protect  those 
who,  by  their  labor,  services,  skill,  or  materials  furnished,  have  en- 
hanced the  value  of  the  property  sought  to  be  charged.  The  statute  has 
enlarged  the  operation  of  liens,  not  introduced  any  new  principle.  If  I 
give  my  servant  or  agent  money  to  pay  for  repairing  my  watch  and  he 
squanders  or  misapplies  it,  it  is  no  reason  in  law  or  equity  why  the 
watch-maker  should  not  enforce  his  lien  and  retain  it  until  he  is  paid 
for  his  services.  It  is  not  his  fault  that  I  employed  a  dishonest  agent. 
Without  the  aid  of  the  statute,  the  point  assigned  as  error  would  be 
impregnable;  with  the  statute,  it  is  unworthy  of  serious  consideration. 

The  third  assignment  of  error  is  that  this  proceeding  ought  to  have 
been  at  law  and  not  in  equity.  Our  statute  is  silent  upon  this  sub- 
ject, and  we  must  look  for  a  guide  in  the  general  principles  which 
govern  actions.  We  now  leave  the  region  of  substantive  law  and 
consider  the  law  of  procedure.  We  have  retained  in  this  territory  the 
distinctions  between  law  and  equity  in  our  modes  of  procedure,  and, 
on  principle,  if  the  plaintiff  had  a  plain,  speedy,  and  adequate  rem* 
edy  at  law,  he  ought  not  to  have  gone  into  equity,  unless  there  ex- 
isted concurrent  jurisdiction.  Then,  under  our  system,  he  would  have 
been  at  liberty  to  pursue  either  method,  and  the  one  he  chose  would 
have  been  exclusive  of  the  owner.  The  proceeding  to  foreclose  a 
mechanic's  lien  resembles  a  suit  for  the  foreclosure  of  a  mortgage  by 
judicial  sale.  Pomeroy  (Eq.  §  1269)  says :  "It  is  true  that  these 
liens,  being  created  by  statute,  are  legal  in  their  essential  nature,, 
rather  than  equitable."  Tet  the  suit  to  enforce  them  results  in  a  de- 
cree for  a  sale  and  the  distribution  of  the  proceeds,  and  therefore  it 
has  a  feature  of  equity  proceeding.  There  can  be  no  doubt  but  that 
the  lien  of  the  contractor  could  be  enforced  at  law,  the  same  as  a  lien 
by  attachment;  nor  are  we  satisfied  that  all  liens  could  not  be  so  en* 
forced;  yet  we  see  no  reason  why  they  could  not  also  be  enforced  in 
equity.  From  a  careful  consideration  of  the  subject,  we  are  inclined 
to  believe  that  the  jurisdiction  is  concurrent;  if  not,  it  would  be  safer 
to  declare  it  exclusively  in  equity,  and  we  find  that  these  suits  were 
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properly  brought.  No  error,  therefore,  appearing  upon  the  record, 
the  judgment  of  the  court  below  ought  to  be  aiHrmed;  and  it  is  ao  or« 
dered. 

WiLSONi  J.|  concurs  in  result. 

(3  N.  M.  EGild.]  318) 

Terbitoky  V,  Chenowith, 
FUed  January  17, 1885. 

1.  Crtmtnaij  Law— Motion  for  New  Trial — Presence  op  Accttsed. 

While  it  would  be  error  in  a  case  of  felony  to  proceed  with  the  trial  in  the 
absence  of  the  accused,  yet,  after  verdict  and  before  sentence,  it  is  now  the  uni- 
versa  1  rule  that  the  prisoner  need  not  be  present  at  the  hearing  of  a  motion  for 
a  new  trial. 

2.  Same— Trial  op  Case— Separation  op  Jury. 

Even  in  cases  of  capital  felony  it  is  in  the  sound  discretion  of  the  court  as  to 
whether  the  jury,  during  the  trial,  may  be  permitted  to  separate. 

3.  Same— Skparation  op  Jury— Sbttino  Abide  Verdict— Preliminary  Proop 

Kegessart. 

it  must  first  be  shown  that  the  prisoner  wag  in  some  way  prejudiced  by  the 
separation  before  the  verdict  will  be  set  aside. 

Appeal  from  Third  judicial  district  court|  Grant  county. 

William  Breeden,  for  appellee. 

John  J.  Belly  for  appellant. 

Bell,  J.  The  defendant  was  convicted  at  the  July  term  of  the  dis- 
trict court  for  Grant  county  of  the  crime  of  assault  with  intent  to 
murder,  and  sentenced  to  the  penitentiary  for  two  years.  The  record 
shows  that  a  motion  for  a  new  trial  was  argued  and  overruled  while 
the  prisoner  was  absent,  being,  at  the  time,  in  custody  and  in  jail. 
This  motion  was  denied,  and  afterwards  the  order  denying  the  same 
was  set  aside,  and  counsel  was  directed  to  renew  the  motion  for  a  new 
trial  while  the  prisoner  was  present  in  the  court.  This  was  done,  and 
the  motion  was  again  denied. 

It  is  claimed  that  the  court  erred  in  hearing  the  motion  for  a  new 
trial  during  the  absence  of  the  defendant,  as  above  stated,  and  that 
the  error  was  not  cured  by  setting  aside  the  order  which  had  been 
made  in  his  absence,  and  causing  the  motion  to  be  reheard  in  his 
presence.  We  think  that  it  was  not  error  for  the  court  to  hear  the  mo- 
tion for  a  new  trial  in  the  absence  of  the  prisoner.  While  it  would  be 
error,  in  a  case  of  felony,  to  proceed  with  a  trial  in  the  absence  of  the 
prisoner,  yet,  after  verdict  and  before  sentence,  it  is  now  the  uni- 
versal rule  that  the  prisoner  need  not  be  present.  In  1  Bish.  Grim. 
Froc.  §  276,  the  rule  is  stated  as  follows :  Between  the  verdict  and 
sentence  "it  is  not  necessary  that  the  prisoner  be  at  any  time  per- 
sonally present  in  court,  even  where  the  offense  of  which  he  stands 
convicted  is  a  capital  one."  *'His  counsel,"  it  is  added,  "may  ask 
for  a  new  trial  in  his  absence;"  and  authorities  are  cited  to  sustain 
this  rule.  The  right  of  the  prisoner  to  be  present  during  his  trial  is 
based  upon  his  constitutional  right  to  be  confronted  with  bis  accus- 
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erB,  and  to  have  an  opportunity  to  see  and  examine  the  jurors  by 
whom  he  is  to  be  tried.  After  verdict,  when  mere  matters  of  law  af- 
fecting the  trial,  which  has  ended,  are  to  be  discussed,  there  is  no 
reason  for  his  presence.  As  Bishop  rightly  says,  in  discussing  this 
question :  ** Yet  it  may  be  suggested,  as  a  general  proposition,  resting 
rather  in  the  reason  of  the  thing  than  in  any  precise  light  of  adjudi- 
cation, if  there  is  to  be  adjudged  a  mere  matter  of  law  before  the 
court,  there  is  no  reason  why  it  should  not  be  done  in  the  absence  of 
the  prisoner." 

This  is  now,  we  believe,  the  universal  rule  both  in  England  and 
the  United  States.  It  might  as  well  be  said  that  the  prisoner  would 
be  entitled  to  be  present  at  the  argument  of  his  case  in  the  appellate 
court,  as  that  he  should  be  present  at  the  argument  of  a  naked  ques- 
tion of  law  which  arose  upon  a  motion  for  a  new  trial,  which  is  based 
upon  substantially  the  same  grounds  as  an  appeal  to  a  higher  court. 

It  is  further  claimed,  as  error  in  this  case,  that  after  the  jury  were 
impaneled,  and  during  the  day  upon  which  the  case  was  tried,  they 
were  permitted  to  separate,  during  the  noon  recess,  without  being  ac- 
companied by  a  sworn  officer.  It  appears  that  after  the  evidence  was 
in,  and  before  the  arguments  of  counsel  and  instructions  of  the  court, 
that  the  jurors  were  permitted  by  leave  of  the  court,  and  after  being 
carefully  admonished  to  permit  no  one  to  address  them  on  the  sub- 
ject of  the  trial,  to  separate  during  the  dinner  hour.  This  was  not 
error.  It  is  a  rule  of  practice  universally  adopted  both  in  this  coun- 
try and  in  England.  In  capital  cases,  there  is,  in  some  of  the  states, 
either  a  statute  or  a  rule  of  practice  requiring  the  jury  to  be  kept  to- 
gether. But  the  well-settled  doctrine  in  substantially  all  the  states  of 
the  Union,  as  well  as  in  England,  now  is,  that  even  in  cases  of  capi- 
tal felony  it  is  in  the  sound  discretion  of  the  court  as  to  whether  the 
jury,  during  the  trial,  may  be  permitted  to  separate.  It  would  have 
been  different  had  the  jury  been  permitted  to  separate  without  leave 
of  the  court  after  the  case  had  been  given  to  them  in  charge,  and  be- 
fore the  rendition  of  their  verdict.  But  even  in  such  case,  before  a 
verdict  will  be  set  aside,  it  must  be  shown  that  the  prisoner  was  in 
some  way  prejudiced  by  the  separation.    The  judgment  is  affirmed. 

AxTELL,  G.  J.,  and  Wilson,  J.,  concur. 


Talbott  r.  Eandall  and  others. 

FUed  January  26, 1885. 

BqUITT— CONVRTAKCE  IN  DEFRAUD  OF  CBEDITOBS — INJUNCTION. 

Equity  will  enjoin  any  transfer  of  a  debtor's  property,  made  with  intent  to 
defrand  and  delay  his  judgment  creditors,  or  to  give  a  portion  of  such  creditors 
a  preference  over  others.  But  such  power  in  the  court  can  only  be  invoked  in 
behalf  of  creditors  who  have  established  their  claims  in  a  court  of  law.  and  will 
not  be  exercised  on  behalf  of  mere  contract  creditors  at  large,  whose  claims  are 
not  reduced  to  judgment. 
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Appeal  from  Second  judicial  district  court,  BemaUllo  county. 

Niell  B.  Field  and  Warren  Bristol,  for  appellant, 

William  B.  Childers,  for  appellees. 

AxTELL,  C.  J.  The  very  able  opinion  filed  in  this  case  by  Bell,  J., 
before  vhom  the  proceedings  T^ere  had,  is  adopted  by  us  as  the  law  of 
the  case ;  and,  for  the  reasons  set  forth  in  said  opinion,  the  judgment 
and  decree  of  the  lower  court  should  be  affirmed;  and  it  is  so  ordered. 

Wilson,  J.,  concurs. 


Opinion  of  the  Lower  Court  in  Above  Cause. 

This  is  a  bill  in  equity,  brought  to  set  aside  a  conveyance  hereto- 
fore made  by  the  defendant  John  W-  Randall  and  his  wife  to  the 
defendant  John  Bandall,  on  the  ground  that  the  same  was  fraudulent 
and  void  as  to  this  and  the  other  creditors  of  the  said  John  W.  Ran- 
dall, It  appears  from  the  bill  that  the  complainant  had,  prior  to  the 
commencement  of  this  suit,  brought  his  action  at  law  against  the  said 
John  W.  Randall  to  recover  an  alleged  indebtedness,  amounting  to 
about  $1,700.  In  his  action  at  law  the  plaintiiF  therein  and  complain- 
ant here  had  sued  out  a  writ  of  attachment  and  endeavored  thereunder 
to  levy  upon  the  real  property  of  the  said  John  W.  Randall,  but  failed 
because  of  the  conveyance  aforesaid,  by  which  the  legal  title  to  the 
property  had  passed  to  the  defendant  John  Randall.  Upon  the  filing 
of  this  bill  the  court  granted  to  the  complainant  a  preliminary  in- 
junction, restraining  the  defendants  from  further  conveyance  of  the 
property  until  the  final  hearing  and  determination.  The  injunction 
granted  was  accompanied  by  an  order  upon  the  defendants  to  show 
cause  why  the  same  should  not  be  continued.  The  case  now  comes 
up  for  hearing  upon  that  order.  The  only  question  presented  by  the 
bill  is  whether  the  complainant  has  the  necessary  standing  in  court  to 
entitle  him  to  the  relief  prayed  for.  Courts  of  equity  have  invariably 
intervened,  when  applied  to  by  creditors  who  have  established  their 
claims  in  an  action  at  law,  to  remove  such  obstructions  as  may  exist 
to  the  collection  of  the  debts  thus  established  by  enjoining  defendants 
from  so  transferring  their  property  as  to  place  it  beyond  the  reach  of 
execution,  and  by  setting  aside  conveyances  which  are  found  to  be 
void  as  against  such  creditors.  The  general  rule  is  that  equity  will 
enjoin  any  transfer  of  a  debtor's  property  made  with  intent  to  de- 
fraud and  delay  his  judgment  creditors,  or  to  give  a  portion  of  such 
creditors  preference  over  others.  But  I  think  it  is  well  settled  that 
such  power  in  the  court  can  only  be  invoked  in  behalf  of  creditors  who 
have  established  their  claims  by  judgment  in  a  court  of  law,  and  will 
not  be  exercised  on  behalf  of  mere  contract  creditors  or  creditors  at 
large  whose  claims  are  not  reduced  to  judgment.  The  rule  and  the 
reasons  for  it  are  aptly  stated  by  a  learned  author,  who  says : 
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"Equity  has  Jurisdiction  of  fraud,  but  it  does  not  collect  debts.  A  creditor 
must  establish  his  demand  at  law,  and  obtain  a  lien  upon  the  property  l)eforo. 
the  transfer  interferes  with  his  rights,  or  he  has  any  title  to  claim  relief  in 
equity.  No  creditor  can  be  said  to  be  delayed,  hindered,  or  defrauded  by  any 
conveyance  until  some  property,  out  of  which  he  has  a  speciflc  right  to  be  sat- 
isfied, is  withdrawn  from  his  reach  by  a  fraudulent  conveyance.  Such  spe- 
cific right  does  not  exist  until  he  has  bound  the  property  by  judgment,  or  by 
judgment  and  execution,  as  the  case  may  be,  and  has  shown  that  he  is  de- 
frauded by  the  conveyance  in  consequence  of  not  being  able  to  procure  satis- 
faction of  his  debt  in  a  due  course  of  law.  Then,  and  then  only,*he  acquires  a 
speciflc  right  to  be  satisfied  out  of  the  property  conveyed,  and  shows  that  he  is 
a  creditor,  and  is  delayed,  hindered,  and  defrauded  by  the  conveyance. "  Bump, 
Fraud.  Conv.  534,  535. 

Another  author  says: 

"A  judgment  creditor  only  can  inquire  Into  the  transmutation  of  his  debt- 
or's property."     Jer.  Ch.  405. 

High  (Inj.  §  14:03)  says: 

•*It  is  to  be  observed,  however,  that  the  jurisdiction  is  not  exercised  In  favor 
of  mere  contract  creditors,  or  creditors  at  large,  whose  claims  are  not  reduced 
to  judgment;  and,  in  the  absence  of  statutory  provisions  authorizing  relief, 
courts  of  equity  will  not,  at  the  suit  of  other  than  a  judgment  creditor,  inter- 
fere by  injunction  to  restrain  a  debtor  from  any  disposition  of  his  property, 
however  fraudulent,  which  he  may  see  fit  to  make.  The  principle  upon  which 
the  rule  is  based,  is  that  until  the  creditor  has  established  his  claim  by  judg- 
ment he  has  no  right  to  question  the  action  of  his  debtor,  and  has  no  concern 
with  his  frauds;  and  to  allow  the  interference  in  behalf  of  mere  general  cred- 
itors before  judgment,  would  lead  to  an  unjustifiable  and  often  oppressive  in- 
terruption of  the  debtor's  right  to  control  his  property." 

Further  on,  the  same  author  discusses  the  precise  question  arising 
in  this  case,  and  says: 

"Upon  the  question  whether  an  attaching  creditor,  whose  demand  is  not 
yet  reduced  to  judgment,  may  properly  invoke  the  aid  of  equity  to  enjoin  the 
transfer  of  the  debtor's  property,  the  authorities  are  not  altogether  uniform. 
The  better  doctrine,  however,  seems  to  be  that  such  creditor  occupies  no  bet- 
ter position  in  this  respect  than  one  who  sues  by  the  ordinary  process  of  the 
courts,  and  he  will  not,  therefore,  be  allowed  to  enjoin  the  disposal  of  the 
debtor's  property  on  execution,  even  if  the  judgments  under  which  the  exe- 
cution is  issued  were  fraudulently  confessed  by  the  debtor.  Kor  can  the 
debtor,  by  instituting  a  suit  in  attachment,  and  by  service  of  garnishee  pro- 
cess therein,  acquire  such  a  lien  upon  property  in  the  garnishee's  hands  as  to 
warrant  a  court  of  equity  in  enjoining  the  latter  from  disposing  of  the  prop- 
erty before  judgment  and  execution  m  his  attachment  suit.  Such  a  creditor, 
having  no  judgment,  execution,  or  lien  upon  the  property,  occupies  the  same 
I>o^iition  as  any  simple  contract  creditor,  and  an  allegation  of  danger  of  loss 
will  not  give  the  court  jurisdiction  in  such  cases  to  grant  an  injunction." 
High,  Inj.  §  1405. 

The  same  author  further  says : 

**The  general  rule,  denying  relief  by  injunction  against  transfers  of  their 
debtor*s  property  in  behaft  of  creditors  whose  demands  have  not  been  reduced 
to  judgment,  has  been  modified  by  legislation  iu  some  of  the  states."  Id. 
1407. 
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Legislation  modifying  the  rule  has  been  had  in  New  Jersey,  Mary- 
land, and  several  other  states ;  but  this  legislation  was  had  in  view  of 
the  rule  that  requires  a  debt  to  be  established  before  a  court  of  equity 
will  interfere.  Because  a  creditor  sues  out  an  attachment,  it  cannot 
be  said  that  his  debt  is  thereby  established.  He  only  differs  from 
other  general  creditors  in  that  the  law,  for  special  reasons  named  in 
the  statute,  lends  to  him  the  auxiliary  aid  of  a  writ  of  attachment. 
The  debt  is  by  no  means  thus  established,  nor  does  it  tend  to  estab- 
lish the  debt  any  more  than  the  ordinary  sworn  complaint  of  the 
plaintiff,  in  an  action  at  law,  does  to  establish  the  debt  for  which  the 
action  is  brought. 

In  the  numerous  cases  which  I  have  examined,  where  the  question 
at  issue  here  has  been  carefully  considered,  the  rule  as  laid  down  by 
the  text-writers  has  been  uniformly  adhered  to.  The  precise  ques- 
tion is  exhaustively  considered  in  the  case  of  Thurber  v.  Blanck,  50 
N.  Y.  80,  and  the  rule,  as  furnished  by  the  text-writers  quoted,  is 
therein  held  to  be  the  law  in  that  state.  From  numerous  cases  in 
other  states  I  quote  the  following  as  being  directly  in  point,  and  in 
support  of  the  views  which  have  been  heretofore  given :  "No  creditor, 
not  a  judgment  creditor,  can  enjoin  his  debtor  from  transferring  his 
property."  Crowelly.Horacek,  12  Neb.  622;  S.  C.  12  N.  W.  Rep. 
99.  "Plaintiff  must  obtain  a  judgment  at  law  before  he  can  maintain 
a  bill  to  set  aside  a  sale  of  a  stock  of  goods  on  the  ground  of  fraud- 
ulent preference."  Goemhel  v.  Arnett,  100  111.  34.  "Before  a  cred- 
itors' bill  can  be  maintained  to  subject  property  of  the  debtor,  fraudu- 
lently conveyed,  to  the  payment  of  the  complainant's  claim,  such 
claim  must,  as  an  indispensable  prerequisite,  have  been  first  reduced 
to  judgment."  Stewart  v.  Fagan,  2  Woods,  215;  7  U.  S.  Dig.  (N.  S.) 
224.  "Before  obtaining  judgment  upon  his  demand,  an  attaching 
creditor  cannot  maintain  an  action  to  have  an  alleged  fraudulent  con- 
veyance of  real  estate  set  aside."  Weinland  v.  Cochran^  9  Neb.  480 ; 
S.  C.  4  N.  W.  Eep.  67.  "In  general,  a  creditor's  suit  cannot  be  main- 
tained by  an  attaching  creditor  until  he  has  recovered  judgment." 
Tennent  v.  Battey^  18  Kan.  324. 

We  think  the  same  principle  is  recognized  by  the  supreme  court 
of  the  United  States  in  the  case  of  Jones  v.  Oreen,  1  Wall.  330.  In 
that  case  Mr.  Justice  Field,  who  delivered  the  opinion  of  the  court, 
says: 

"A  court  of  equity  exercises  its  jurisdiction  in  favor  of  a  judgment  cred- 
itor only  when  tlie  remedy  afforded  him  at  law  is  ineffectual  to  reach  the 
property  of  the  debtor,  or  the  enforcement  of  the  legal  remedy  is  obstructed 
by  some  incumbrance  upon  the  property,  or  some  fraudulent  transfer  of  it." 

In  that  case  the  bill  was  filed  to  subject  certain  real  property  of 
the  judgment  debtor  to  the  lien  of  an  execution  before  an  attempt  bad 
been  made  to  secure  satisfaction  of  the  debt  by  issue  of  execution  at 
law  thereon.  It  follows,  of  course,  that  where  the  legal  claim,  as  in 
this  case,  was  not  even  established  by  judgment,  the  court  will  not 
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interfere  to  set  aside  a  conveyance  for  alleged  fraud,  or  restrain  far- 
ther conveyance.  In  the  light  of  all  the  authorities  cited,  and  others 
examined,  I  am  of  opinion  that  the  complainant  herein  is  not  in  a 
position  to  be  entitled  to  the  relief  asked  for,  and  that  the  temporary 
injunction  heretofore  granted  must  be  dissolved* 


(8  N.  M.  [Gild.]  3M> 

Talbott  v.  Bandall. 
Filed  January  26, 1885. 

1.  AlTACnMENT— AFFTOAVrr  18  THE   COMFLAINT. 

in  proceedings  in  attachment  under  the  statutes  of  New  Mexico,  the  affida- 
vit for  attachment  is  the  complaint  in  the  case,  and  a  simple  denial  of  its  truth 
puts  the  case  at  issue,  and  the  trial  proceeds  before  the  court  and  jury  as  in 
other  cases  at  law 

a.   PBACTICB—RuiilNO  OP  OOURT— POIHTS  NOT  PrERENTED  TO  NOTICB  OP  CoURT. 

A  judge  at  nisi  priu9  is  not  to  be  held  responsible  for  rulings  upon  pomts  to 
which  his  attention  was  not  distinctly  called. 

Appeal  from  Second  judicial  district  court,  Bernalillo  county. 

Niell  B.  Field  and  Warren  Bristol,  for  appellant. 

William  B.  Childers^  for  appellee. 

AxTELL,  C.  J.  This  was  a  trial  as  to  the  trntb  of  the  allegations  of 
an  affidavit  for  attachment.  In  this  proceeding,  under  the  statutes 
of  New  Mexico,  the  affidavit  for  attachment  is  the  complaint  in  the 
case,  and  a  simple  denial  of  its  truth  puts  the  case  at  issue,  and  the 
trial  proceeds  before  the  court  and  jury  as  in  other  cases  at  law. 
Counsel  who  tried  the  case  at  nisi  prius,  and  who  presents  the  case 
to  us  for  review,  was  not  regularly  of  counsel  in  the  case,  and  had 
never  seen  the  affidavit  at  the  time  of  the  trial.  It  is  stated  to  us  in 
open  court,  and  not  denied,  that  the  affidavit  for  attachment  or  com- 
plaint in  the  case  had  been  mislaid,  and  was  not  produced  or  read  at 
the  trial,  and  that  the  trial  proceeded,  and  rulings  upon  introduction 
of  evidence  were  made  upon  the  theory  that  there  was  but  one  ground 
for  attachment  laid  in  the  complaint,  viz.,  that  the  defendant  "had 
fraudulently  conveyed,  assigned,  and  disposed  of  his  property  or  ef- 
fects so  as  to  hinder,  delay,  or  defraud  his  creditors,  ''when  in  fact, 
as  appears  from  the  record  before  us,  the  complaint  or  affidavit  for 
attachment  contained  another  count,  viz.,  that  the  defendant  fraud- 
ulently contracted  the  debt  or  incurred  the  obligation  respecting  which 
the  suit  was  brought.  We  cannot,  in  justice  to  the  learned  judge  who 
presided  at  the  trial,  consider  his  rulings  upon  the  admission  of  evi- 
dence in  the  light  of  the  second  count,  for  it  was  not  called  to  his  at- 
tention, and  it  is  not  to  be  tolerated  that  a  judge  at  nisi  prius  is  to 
be  held  responsible  for  rulings  upon  points  to  which  his  attention  was 
not  distinctly  called.  But  we  think  that  error  crept  into  this  case 
because  the  allegations  contained  in  the  complaint  were  not  all  before 
the  court,  and  we  are,  therefore,  of  opinion  that  it  was  a  mistrial^  and 
that  a  new  trial  should  be  had;  and  it  is  so  ordered. 

Wilson,  J.,  concurs. 
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Filed  January  29, 1885. 

Equity— Cause  Decided  in  Common-Law  Court. 

A  court  of  equity  will  not  consider  a  cause  pending  between  parties  who, 
upon  a  matter  suitstantially  the  same,  have  already  had  their  controversy  ad- 
judicated In  a  court  of  law. 

Error  to  First  district,  San  Migael  county. 

William  Breeden  and  Catron,  Thornton  d  Clancy,  for  plaintiff  in 
error. 

D.  P.  Shield,  J.  H.  Koogler,  and  W.  B.  Childers,  for  defendant  in 
error. 

Wilson,  J.  Joseph  B.  Collier,  the  defendant  in  error,  filed  his  bill 
in  equity  against  Augustus  0.  Bobbins,  plaintiff  in  error,  alleging  that 
"he  and  Collier,  on  or  about  the  first  day  of  February,  1879,  agreed  to 
become  partners  in  the  business  of  making,  buying,  and  selling  furni- 
ture and  such  other  goods  as  are  usually  made,  bought,  and  sold  in  a 
wholesale  and  retail  furniture  store,  including  the  making,  buying,  and 
selling  cofi&ns,  caskets,  metallic  cases,  and  general  undertaking  busi- 
ness, to  be  carried  on  at  Las  Vegas,  New  Mexico,  and  such  other  places 
in  said  territory  as  might  thereafter  be  agreed  upon."  He  further  alleged 
that  the  said  defendant  had  possession  of  all  the  assets  of  the  firm, 
and  that  a  large  sum  was  due  him  as  such  partner,  and  alleging,  also, 
in  said  bill,  that  in  the  month  of  February,  18S0,  the  said  Bobbins, 
by  false  and  fraudulent  representations,  with  intent  to  cheat,  swindle, 
and  defraud,  procured  or  induced  him,  the  said  Collier,  to  sign  a  bill 
of  sale  of  all  his  interest  in  the  said  goods  and  partnership  effects  to 
said  Bobbins,  with  a  prayer  that  an  account  might  be  taken  and 
the  partnership  dissolved,  etc.  The  said  Bobbins  filed  an  answer  to 
said  bill,  under  oath,  denying  the  existence  of  said  partnership,  and 
denying  that  any  indebtedness  existed,  and  also  denying  that  the  com- 
plainant had  any  interest  in,  or  that  there  was  due  to  him  any  sum 
whatsoever  from,  the  assets  or  business  referred  to  in  said  bill,  and 
alleging  that  Collier  had  merely  been  hired  by  him  as  salesman,  etc., 
and  for  which  services  he  had  received  all  he  was  entitled  to,  and  had 
gone  out  of  the  business  after  selling  and  transferring  to  Bobbins  all 
right,  share,  and  interest  which  he  ever  had,  or  might  have  had,  in 
said  assets  and  business,  and  that  the  consideration  for  such  trans- 
fer had  been  fully  paid;  and  further,  that  in  a  suit  at  law  brought 
against  him  by  said  Collier,  in  the  same  court,  upon  the  same  subject- 
matter,  and  upon  the  same  demand,  a  verdict  and  judgment  had  been 
rendered  in  favor  of  him,  the  said  Bobbins.  A  master  was  appointed, 
who  reported  in  favor  of  the  complainant  for  the  sum  of  $1,826,755 
which  report  was  affirmed  by  the  court,  and  upon  a  writ  of  error  the 
case  was  brought  into  this  court  for  review. 

The  errors  assigned  were :  (1)  That  the  plaintiff  below  transferred 
and  assigned  all  the  interest  and  rights,  on  account  of  which  he  soughl 
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to  recover,  to  defeat,  delay,  and  defraud  his  creditors,  and  to  cover 
his  property  from  them,  to  avoid  the  payment  of  his  debts,  and  that 
the  transfer  was  voluntary  and  fraudulent.  (2)  That  the  same  sub- 
ject-matter and  demand  upon  which  the  bill  of  complaint  was  filed 
and  relief  sought,  had  been  tried  in  a  suit  at  law  between  these  par- 
ties, and  a  verdict  and  judgment  thereon  in  said  suit  rendered  in  favor 
of  Bobbins,  and  that  a  judgment  in  a  suit  at  law,  rendered  by  a  court 
of  competent  jurisdiction,  upon  the  same  demand  for  which  this  suit 
is  brought,  was  a  complete  bar  to  this  suit. 

It  is  denied  by  the  defendant  in  error  that  the  cause  of  action  was 
the  same  in  the  two  suits ;  but  an  examination  of  the  bill  and  dec- 
laration in  the  suit  at  law  demonstrates,  we  think,  clearly,  that  the 
cause  of  action  is  substantially  and  materially  the  same  in  each.  In 
the  action  at  law  the  defendant  in  error  alleged  that  there  had  been 
a  partnership  settlement  between  them,  and  that  there  was  a  balance 
due  him  from  the  defendant  of  $8,000  "for  goods,  cash,  and  mer- 
chandise." And  to  sustain  this  charge  in  his  declaration  filed  in  the 
suit  at  law,  Joseph  B.  Collier,  the  defendant  in  error,  testified  as  fol- 
lows: 

** Question,  Tell  the  jury  all  you  know,  if  anything,  in  reference  to  the  in- 
debtedness to  you.  Give  all  the  facts  and  circumstances  in  the  case.  An- 
sioer.  We  run  a  partnership  business  for  about  a  year.  That  was  closed  by 
my  selling  out  to  him,  and  we  were  to  invoice  everything  in  the  partnership; 
and  as  soon  as  we  could  find  out  what  was  really  due  me,  he  was  to  pay  me 
whatever  he  found  due  from  the  invoices  of  the  Roods  of  the  two  places,  our 
accounts,  and  everything. " 

In  the  equity  suit  under  consideration  he  alleges  the  transfer  of 
the  goods  and  partnership  effects  was  obtained  by  iiobbins  through 
false  representations.  The  facts  stated  in  the  bill  and  declaration 
are  substantially  the  same,  and  the  evidence  given  in  each  to  sustain 
the  allegations  in  each  is  substantially  alike.  The  cause  of  action 
set  forth  in  each  is  for  the  same  alleged  partnership  transactions  and 
effects.  Yet  the  counsel  for  defendant  in  error  insist  that  the  cause 
of  action  is  not  the  same  in  the  two  cases.  The  action  at  law  was 
not  dismissed  for  want  of  jurisdiction,  nor  for  the  reason  that  there 
was  not  sufficient  remedy  at  law.  It  was  tried  on  its  merits,  and  a 
verdict  and  judgment  rendered  against  the  complainant  herein.  Can 
it  be  supposed  that  if  the  defendant  in  error  had  recovered  his  claim 
in  his  action  at  law  between  the  same  parties,  that  he  would  be  here 
now,  asking  a  dissolution  of  the  partnership,  and  praying  "that  an 
account  may  be  taken,  under  the  directions  of  this  honorable  court, 
of  all  and  every,  the  copartnership  dealings  and  transactions?"  A 
quotation  from  the  declaration  of  the  action  at  law  between  the  same 
parties  will  show  the  absurdity  of  such  an  attempt:  ''And  also  the 
further  sum  of  $3,000,  the  balance  due  plaintiff  from  defendant  for 
goods,  cash,  and  merchandise  on  a  partnership  settlement  between 
plaintiff  and  defendant/' 
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We  think  the  quotations  given  demonstrate  that  the  plaintiff  oould 
not  recover  his  claim  in  each  case,  for  the  reason  apparent  on  the 
record  of  both  cases,  that  they  are  for  one  and  the  same  cause  of  ac- 
tion. Hence  a  defeat  in  the  first  action  is  as  much  and  as  success- 
ful a  bar  to  a  recovery  in  the  present  suit  as  if  he  had  recovered  his 
whole  claim  in  his  action  at  law.  This  view  of  the  case  relieves  the 
court  from  the  necessity  of  noticing  any  other  assignment  of  error  in 
the  case.  It  was  settled  in  the  case  of  U.  8.  Bank  v.  Beverly,  1  How. 
134,  that  a  matter  decided  by  court  of  competent  jurisdiction  cannot 
be  contested  again  between  the  same  parties ;  and  there  is  no  differ- 
ence in  this  respect  between  a  verdict  and  judgment  at  common  law, 
and  a  decree  of  a  court  of  equity.  This  doctrine  is  too  well  recog- 
nized to  require  the  citation  of  authorities  to  sustain  it.  The  second 
assignment  of  error  is  therefore  sustained,  and  it  is  ordered,  adjudged, 
and  decreed  that  the  decree  and  judgment  of  the  court  below  be  re- 
versed, and  the  bill  dismissed^  at  the  cost  of  Joseph  B.  Collier,  de- 
fendant in  error. 

Bell,  J.,  concurs. 


Leyser  v.  Rindskopf  and  others. 

Filed  January  30, 1885. 

Practice— Set- Off— Law  of  Kew  Mexico. 

A  defendant  cannot  plead  as  a  set-off  a  matter  not  arising  out  of  the  con- 
tracts or  transactions  set  forth  in  the  declaration,  or  connected  with  the  sub- 
ject of  the  action. 

Error  to  Second  judicial  district,  Sorocco  county 

Fiske  (Jt  Warren,  for  plaintiff  in  error. 

Neill  B.  Field,  for  defendants  in  error. 

Wilson,  J.  This  was  an  action  of  assumpsit,  commenced  in  the 
court  below  upon  a  declaration  containing  the  common  counts  in 
indebitatus  assumpsit.  The  defendant  below  filed  the  usual  plea  of 
non-assumpsit,  and  also  pleaded  specially  that  he  had  a  cause  of  action 
against  the  plaintiffs  below  for  damages  sustained  by  reason  of  the 
plaintiffs  below  having  sued  out  an  attachment  prematurely,  to  re- 
cover for  the  same  goods,  etc.,  sued  for  in  the  action  of  assumpsit.  The 
facts  set  forth  in  the  plea  were  not  denied.  The  plaintiffs  demurred  to 
the  special  plea,  and,  upon  hearing,  the  court  sustained  the  demurrer. 

The  only  question  in  this  case  is,  did  the  court  below  commit  error 
in  rejecting  the  defendant's  defense  contained  in  his  special  plea? 
Set-off  in  this  territory  is  regulated  by  statute,  which  provides  that  a 
defendant  may  plead,  as  a  set-off  or  counter  claim,  ''a  cause  of  action 
in  favor  of  the  defendant  arising  out  of  the  contracts  or  transactions 
set  forth  in  the  declaration  or  connected  with  the  subject  of  the  action." 
The  statute  had  been  more  liberal,  and  permitted  the  defendant  to 
set  off  any  cause  of  action  which  he  held  against  the  plaintiff  which 
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was  matured  at  the  time  of  pleading.  This  liberality,  upon  exper- 
iment, was  found  to  operate  injuriously  or  unsatisfactorily,  and  after 
a  trial  of  some  two  years  the  legislature  repealed  the  clause  last 
stated.  It  is  not  claimed  by  the  plaintiff  in  error  that  ordinary  ac- 
tions of  tort  can  be  setoff  under  the  ousting  statute;  but  it  is  claimed 
that  the  action  offered  to  be  set-off,  although  tort,  had  the  merit  of 
arising  out  of  the  contract  upon  which  the  plaintiff  claimed  to  recover 
in  the  action  of  assumpsit,  or  was  connected  with  the  subject  of  the 
action.  Counsel  for  plaintiff  in  error  have  cited  several  Texas  cases, 
some  of  them,  apparently,  much  like  the  case  under  consideration. 
But  it  is  not  shown  how  nearly,  if  at  all,  the  Texas  statute  of  set-off 
is  like  the  statute  in  this  territory;  and  what  is  equally  unsatisfactory 
to  me,  is  that  the  reasoning  of  the  judges  of  Texas,  added  to  the  elab- 
orate argument  of  the  counsel,  was  unsuccessful  in  bringing  the  rea- 
sons for  their  conclusions  to  my  comprehension. 

It  is  still  an  unsolved  problem  in  my  mind  how  an  unsuccessful  at- 
tachment was  connected  with  a  sale  and  purchase  of  goods  that  had 
been  consummated  six  months  before  the  writ  of  attachment  was  issued 
or  executed.  If  this  theory  be  true,  then,  if  an  action  of  trespass  had 
been  commenced  by  the  defendant  below,  in  the  language  of  Chief  Jus. 
tice  Hemphill,  in  14  Tex.  669,  (Wiley  v.  Traiwick,)  for  "wrongfully, 
maliciously,  and  oppressively"  suing  out  the  attachment,  and  levying 
the  same  on  his  goods  and  effects,  then  the  claim  for  the  value  of  the 
goods  sued  for  in  the  assumpsit  suit  would  have  been  a  proper  subject 
of  set-off  in  the  action  of  trespass,  for  the  reason  that  it  arose  out  of 
the  same  transaction  or  was  connected  with  it.  This  position  would 
hardly  have  been  sustained  by  the  Texas  court,  yet  I  am  not  able  to 
see  why  it  would  not  be  a  necessary  result,  upon  the  same  basis  of 
reasoning.  The  case  in  3  Mete.  (Ky.)  121,  {Nolle  v.  Thompson^)  is, 
in  facts  and  principle,  identical  with  the  case  under  consideration. 
There,  as  here,  an  attachment  had  been  sued  out  to  secure  the  claim 
that  was  in  controversy  in  the  action  pending  between  the  parties. 
The  attachment  there,  as  in  this  case,  had  been  wrongfully  sued  out 
and  levied.  There,  as  here,  the  defendant  pleaded  it  specially  as  a 
set-off,  with  the  additional  allegations  that  the  plaintiffs  were  non- 
residents, and  had  no  property  out  of  which  he  could  make  the  dam- 
ages asked  to  be  set  off.  Judge  Duvall,  in  refusing  to  allow  the  set- 
off, said: 

"Now,  the  cause  of  action  attempted  to  be  set  off  did  not  arise  out  of  the 
contract  set  forth  in  the  petition  as  the  foundation  of  the  plaintiffs'  claim ; 
nor  can  it  be  said  to  have  arisen  out  of  any  transaction  set  fortli  in  the  peti- 
tion as  the  foundation  of  the  action.  On  the  contrary,  the  matters  alleged 
in  the  counter-claim  are  wholly  foreign  to  anything  constituting  the  founda- 
tion or  subject  of  the  plaintiffs*  claim.  The  debt  due  upon  the  note  sued  on 
constitutes  the  only  foundation  or  subject  of  the  action,  and  the  facts  set  up 
in  the  answer  have  no  connection  with  that  debt,  and  relate  exclusively  to 
the  remedy  or  mode  of  proceeding  adopted  by  the  plaintiffs  to  enforce  the  col- 
lection of  the  debt.'* 
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While  the  Texas  cases  and  the  Kentucky  case  are  all  entitled  to 
great  respect  and  profound  consideration,  yet  neither  of  them  is  bind* 
ing  on  us  further  than  the  reasoning  convinces  our  judgment.  The 
case  in  3  Mete,  (Ey.,)  above  cited,  being  in  facts  and  principle  like 
the  case  under  consideration,  and  the  reasoning  of  the  judge  in  that 
case  being  in  harmony  and  accord  with  ours,  we  arrive  at  the  same 
conclusion :  that  the  set-off  offered  in  the  court  below  was  properly 
refused.  The  error  assigned  is  overruled^  and  the  judgment  of  the 
court  below  is  affirmed. 

AxTBLL,  C.  J.,  concurs. 
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(4  UUh.  42)  •.  - 

People  r.  Lewis. 

Filed  January  23, 1885. 

Criminal  Law  — Jttrymaw  — Interrogation  of,  as  to  Optnion  —  Rotioenc»- 
NECEasiTY  of  Pubtheb  Inquiry. 

A  negative  reply  to  the  interrogation  to  a  juror  whether  he  has  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused,  relieves  the  defense  of  the  necessity 
of  further  investigation,  unless  there  is  something  to  put  them  upon  the  in- 
quiry ;  but  mere  reticence  of  a  Jaror,  when  the  12  Jurymen  are  briefly  and  gen* 
erally  interrogated  on  this  point,  does  not  so  relieve. 

c7.  N.  Kimball^  for  appellant. 

C.  S.  Varian,  for  the  People. 

Twiss,  J.  At  the  May  term,  1884,  of  the  First  district  court  the 
grand  jury  of  that  district  found  and  presented  an  indictment  against 
the  defendant,  charging  him  with  the  crime  of  grand  larceny.  Upon 
trial  in  the  following  November  there  was  a  verdict  of  guilty,  and 
judgment  thereon.  The  only  ground  upon  which  this  court  is  asked 
to  reverse  the  judgment  is  that  one  John  King,  one  of  the  trial  jury 
which  found  the  defendant  guilty,  was  one  of  the  grand  jury  which 
found  the  indictment  against  him.  Neither  the  defendant  nor  his 
counsel,  at  the  time  of  the  trial,  knew  that  King  was  one  of  the  grand 
jury  that  found  the  indictment ;  but  after  verdict,  and  before  judg- 
ment, the  defendant  moved  for  a  new  trial,  based,  among  others, 
upon  the  ground  that  the  juror  King  was  one  of  the  grand  jury  that 
found  the  indictment  against  the  defendant.  This  motion  was  over- 
ruled, and  from  the  order  of  the  court  overruling  the  motion,  and 
from  the  judgment,  the  defendant  appeals  to  this  court.  Upon  the 
trial  12  persons  were  called  as  jurors,  and  were  sworn  upon  the  voir 
dire  and  interrogated  by  the  prosecuting  attorney  as  to  their  statu- 
tory qualifications,  to  which  there  was  no  answer.  The  jurors  were 
then  examined  by  counsel  for  the  defendant,  as  follows : 

Question.  ''Are  any  of  you  acquainted  with  the  defendant,  Walter  Lewis, 
here?"  Question.  "Have  any  of  you  heard  so  much  about  his  case  as  to  form 
or  express  an  opinion,  an  unqualified  opinion,  concerning  his  guilt  or  inno- 
cence? If  any  of  you  have,  make  it  known  I  \v\\l  not  put  questions  di- 
rectly to  each  of  you."  Two  other  questions  followed  this,  evidently  for  the 
purpose  of  learning  if  any  of  the  jurors  were  related  to  the  prosecuting  wit- 
ness, and  if  they  had  formed  or  expressed  an  opinion  from  anything  they  had 
heard  him  say.  The  counsel  then  said:  ''You  don't  seem  to  answer,  and  I 
will  not  put  the  question  to  any  of  you  particularly." 

It  is  claimed  by  the  defense  thai  the  failure  in  the  examination  of 
the  jury  upon  the  voir  dire  to  elicit  from  this  juror  the  fact  of  his  be- 
ing one  of  the  grand  jury  which  found  the  indictment  against  the 
defendant,  was  not  a  waiver  of  the  objection,  and  that  it  is  still  good 
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and  available  to  them.  The  cases  of  the  People  v.  Reese^  3  Utah, 
72,  S.  C.  2  Pac.  Rep.  61,  and  Rice  v.  State,  16  Ind.  298,  are  relied 
upon  in  support  of  this  position. 

In  People  v.  Reese  the  jaror  Morris  was  an  alien,  which  is  a  gen- 
eral disqualification  from  serving  in  any  case,  and  upon  an  examina- 
tion by  the  prosecution  upon  the  voir  dire,  he  answered  that  he  was 
a  citizen  of  the  United  States.  The  defense  asked  no  questions  on 
the  subject,  and  not  having  reason  to  doubt  the  statement  of  the 
juror,  went  to  trial.  This  court  did  not  pass  upon  the  much-discussed 
— often,  but  never  finally,  decided — question  of  the  right  or  power 
of  a  defendant  in  a  criminal  case,  to  waive  a  trial  by  a  jury  of  12 
citizens.  We  are  of  the  opin'on  that  a  decision  of  that  question  was 
not  necessary,  (notwithstaniliixg  the  argument  of  the  prosecution  in 
this  case  that  it  was,}  as  it  was  apparent  from  the  facts  of  the  case 
that  the  defendant  did  not  intend  to  waive  this  right.  The  court  in 
its  opinion  say : 

"As  there  was  not  only  no  intention  to  waive  this  qualification,  but  no 
negligence  or  want  of  watchfulness  on  the  part  of  the  defendant,  which  or- 
dinarily would  work  a  waiver  of  a  righc,  we  cannot  bold  that  the  facts  in 
this  case  are  such  as  should  deprive  the  defendant  of  this  important  constitu- 
tional right." 

The  case  of  Rice  v.  State  is  a  strong  case.  Most  of  the  facts  are 
quite  like  these  before  us,  and  the  learned  counsel  for  the  defense 
placed  much  reliance  upon  it  in  his  argument ;  but  it  differs  from 
the  case  at  bar  in  one  important  respect  The  juror  in  that  case 
"disclaimed  having  formed  or  expressed  any  opinion  as  to  the  guilt 
or  innocence  of  the  accused."  Taking  into  consideration  the  timidity 
and  the  apparent  unwillingness  of  many  jurors  to  answer  questions, 
unless  they  are  individually  interrogated,  with  the  fact  that  no  state- 
ment of  the  case  or  the  facts  relied  upon  as  constituting  the  alleged 
offense  was  made  to  the  jurors,  it  is  not  surprising  that  there  was  no 
response  to  the  question  of  the  counsel  for  the  defendant;  for,  unless 
they  knew  what  the  case  alleged  against  the  defendant  was,  they 
could  not  well  know  whether  they  had  an  opinion  as  to  his  guilt  or 
innocence,  or  not. 

The  fact  that  the  juror  served  on  the  grand  jury  which  found  the 
indictment  was  good  ground  for  challenge  for  implied  bias,  if  made 
after  the  juror  was  called  and  before  he  was  sworn  to  try  the  case. 
Crim.  Proc.  Act  1878: 

Sec.  239.  "A  challenge  for  cause  may  be  taken  by  either  party.  It  is  an 
objection  to  a  particular  juror,  and  is  either:  (1)  General.  That  the  juror 
is  disqualified  from  serving  in  any  case;  or,  (2)  Particular.  That  he  is  dis- 
qualified from  serving  in  the  action  on  trial. 

Sec.  240.  "General  causes  of  challenge  are:  (1)  A  conviction  for  felony;  (2) 
a  want  of  any  of  the  qualifications  prescribed  by  law  to  render  a  person  a 
competent  juror;  (3)  unsoundness  of  mind,  or  such  a  defect  in  the  faculties 
of  mind  or  organs  of  the  body  as  render  him  incapable  of  performing  the  du- 
ties of  a  juror. 

Sec.  241.  "A  particular  cause  of  challenge  is:  (1)  ,^or  such  a  bias  as,  when 
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the  existence  of  the  facts  is  ascertained,  in  judgment  of  law,  disqualifies  the 
juror,  and  which  is  known  in  this  act  as  implied  bias.    *    *    * 

Sec.  242.  "A  challenge  for  implied  bias  may  be  taken  for  all  or  any  of  the 
following  causes,  and  for  no  other;  *  *  *  (4)  having  served  on  the  grand 
jury  which  found  the  indictment.     ♦    *    *" 

But  the  challenge  was  not  made.  The  failure  to  make  it  at  the 
time  required  by  the  statute  was  a  failure  to  make  it  at  a  time  when 
it  could  have  been  successfully  made  with  no  greater  interruption  of 
the  case  than  the  retiring  of  one  juror  and  the  calling  of  another  to 
take  his  place.  It  is  one  thing  to  excuse  a  juror  upon  a  challenge 
substantiated  by  his  own  statement,  but  quite  another  to  set  aside  a 
verdict  after  the  necessary  labor  and  expense  of  a  trial,  and  some 
considerable  degree  of  watchfulness  is  required  of  parties  in  elicit- 
ing facts  pertaining  to  the  qualifications  of  jurors.  They  should  not 
be  permitted,  indifferently,  to  pass  over  this  important  matter,  and, 
after  an  awakening  caused  by  an  unfavorable  verdict,  successfully  to 
move  for  a  new  trial,  when  a  little  more  vigilance  at  the  right  time 
would  have  disclosed  good  ground  of  challenge.  An  express,  unqual- 
ified answer  that  the  juror  is  a  citizen,  or  that  he  has  not  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused  is 
sufficient  to  relieve  the  defense  from  further  investigation,  unless 
there  is  something  to  put  the  party  upon  further  inquiry;  but  we  are 
of  the  opinion  that  mere  reticence,  when  12  jurors  are  briefly  and 
generally  interrogated  as  to  whether  they  have  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  is  not,  especially  if  there  was  no 
statement  to  the  jurors  of  the  facts  set  forth  in  the  indictment  as 
constituting  the  alleged  offense. 

The  judgment  of  the  district  court  is  affirmed. 


Smith  t\  Fisheb. 
Filed  June,  188^. 

1.  Appeal— Filing  of  Traxbckipt— Extension  op  the  Rrquiiied  Time  There- 

for. 

Under  the  rules  of  the  supreme  court,  that  court  cannot  extend  the  time  for 
filing  the  transcript  after  the  expiration  of  30  da3's  from  the  time  of  perfecting 
the  appenl. 

2.  Same— Motion  to  Dismiss— Appearance  of  Appellant— Estoppel. 

If,  upon  a  motion  to  dismiss  an  appeal,  the  appellant  appears,  he  cannot 
consider  the  subsequent  order  to  dismiss  as  ex  parte. 

Appeal  from  Third  district  court. 
li.  B.  Trippf  for  appellant. 
H.  F.  WillianiSf  for  respondent. 
?.5p,no.7 — 35 
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Smith  v»  Fisher* 

•     Filed  June,  1881. 
Costs— Docket  Fees. 

Affirmance  of  a  custom  of  attorneys  to  tax  as  costs  the  attorney's  docket  fee 
of  $10  (under  the  fee-bill  of  the  Uniiod  States)  in  favor  of  the  party  for  whom 
the  judgment  is  given. 

Appeal  from  Third  district  court. 
H,  F.  Williams,  for  motion. 


R.  B.  Tripp ^  against  motion. 


Terbitoby  and  others  v.  Golding. 

Filed  June.  1861. 

1.  Defaulting  County  Treasurer— Mortgage  to  Make  Good  Default— Laws 

OF  Utah — Lien. 

A  county  treasurer,  by  his  failure  to  pay  Into  the  proper  tteasuries  moneys 
collected  by  him,  creates  b^  his  dereliction  an  obligation  upon  himself;  and  if 
he  executes  an  instrument  in  the  nature  of  a  mortgage  or  deed  of  trust  to  make 
good  his  default,  in  the  absence  of  any  law  prohibiting  the  territory  to  recover 
as  provided  in  such  instrument,  the  property  mortgaged  becomes  subject  to  a 
lien  in  favor  of  the  territory  and  town  to  the  amount  of  the  default. 

2.  Same— Action  upon  Such  Mortgages — Necessary  Parties. 

An  action  on  a  deed  of  trust  or  mortgage  executed  by  a  defaultine  treasurer 
to  another  party  in  order  to  indemnify  the  territory  and  the  town  of  Salt  Lake 
City  for  his  default,  is  not  an  action  penal  in  its  nature,  nor  upon  a  charge  of 
misfeasance  in  office,  but  for  the  purpose  of  reducing  into  money  the  property 
appropriated  by  the  treasurer  to  purposes  declared  by  him,  and  to  take  the 
decree  or  judgment  of  the  court  as  to  the  appropriation  of  the  proceeds  of  sale. 
The  rules  of  equity  require  that  all  the  parties  interested  in  the  fund  or  secu- 
rity created  by  such  deed  be  before  the  court,  that  they  may  be  heard  before 
decree  is  made  directing  the  application  of  the  proceeds  of  sale 

3.  Same — Official  Boni>— Mortgage  does  not  Impair. 

The  giving  of  a  mortgage  or  deed  of  trust  by  a  defaulting  treasurer  to  cover 
the  amount  of  his  default  does  not  impair  the  right  of  the  community  to  re- 
cover upon  his  official  bond  in  case  that  through  the  operation  of  the  former 
instrument  the  default  is  not  made  whollj'  good. 

4.  Same— Mortgage  to  Cover  Default- Public  Policy. 

The  giving  of  a  mortgage  or  deedlof  trust  by  a  defaulting  treasurer  to  cover 
the  amount  of  his  default  is  consistent  with  public  policy. 

Appeal  from  judgment  of  the  Third  district  court. 

Jacob  S.  Boreman  and  Tilford  &  Hagan,  for  appellant. 

Snow  &  Snow,  for  respondents. 

TWISS,  J.  The  complaint  in  this  case  alleges  that  the  defendant 
was,  from  the  first  day  of  January,  1870,  to  the  thirty-firse  day  of  De- 
cember, 1875,  assessor  and  collector  of  the  territorial  and  county  taxes 
for  and  within  the  territory  of  Utah  and  county  of  Salt  Lake,  and  that 
during  that  time  he  assessed  and  collected,  as  territorial  and  county 
taxes,  $22,208,  over  and  above  all  he  accounted  for,  including  his 
commissions  for  services,  and  remitted  and  uncollected  taxes ;  that  of 
this  sum  there  was  due  the  county  of  Salt  Lake  the  sum  of  $13,220.31, 
and  to  the  territory  of  Utah  the  sum  of  $8,987.69;  that  on  the  twen- 
ty-eighth day  of  July,  1876,  the  county  court  of  said  county  ordered 
that  the  said  plaintiff  Snow,  as  attorney  for  the  county,  take  such  steps 
as  the  law  provides  to  secure  and  collect  the  said  several  sums  of 
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money  from  nim,  the  said  Golding;  and  that  afterwards,  on  the  tenth 
day  of  October,  A.  D.  1876,  at  the  instance  and  request  of  the  said 
Robert  J.  Golding,  and  with  the  consent  of  the  said  county  and  of  the 
said  Zerubbabel  Snow,  and  of  William  Clayton,  auditor  of  public  ac- 
counts, the  said  Eobert  J.  Golding,  in  due  form  of  law,  executed  and 
delivered  to  the  said  Zerubbabel  Snow  a  mortgage,  which  said  mort- 
gage is  in  the  words  and  figures  following,  to-wit : 

"Know  all  men  by  these  presents,  that  I,  Robert  J.  Golding,  of  the  city  and 
county  of  Salt  Lake  and  territory  of  Utah,  for  and  in  consideration  of  twenty 
two  thousand  dollars  to  me  in  hand  paid  by  Zerubbabel  Snow,  of  the  same 
place,  at  and  before  the  ensealing  of  these  presents,  the  receipt  whereof  I  herel)y 
acknowledge,  have  given  and  granted,  bargained  and  sold,  and  by  these  pres- 
ents I  do  give,  grant,  bargain  and  sell,  confirm  and  convey,  to  him,  the  said 
Zerubbabel  Snow,  his  heirs  and  assigns,  forever,  the  real  estate  hereinafter  de- 
scribed, with  all  the  rights,  privileges,  and  appurtenances  thereunto  belong- 
ing, or  in  anywise  appertainfng,  which  said  real  estate  is  situated  in  the  city 
and  county  of  Salt  Lake  and  territory  of  Utah,  and  is  a  part  of  Salt  Lake  City 
survey.  The  description  of  the  real  estate  conveyed  and  intended  to  be  conveyed 
by  these  presents  is  as  follows:  [Here  follows  the  description  of  land  con- 
veyed.] 

"The  condition  of  the  foregoing  conveyance  is  such  that,  whereas,  I,  the 
said  Robert  J.  Golding,  was  during  the  six  years  commencing  January  1,  A. 
D.  1870,  and  terminating  December  31,  A.  D.  1875,  the  duly  appointed  and  qual- 
ified assessor  and  collector  of  Salt  Lake  county,  in  the  territory  of  Utah,  and  as 
such  assessor  and  collector,  I,  during  the  years  aforesaid,  collected  divers  and 
sundry  sums  of  money  by  collecting  taxes  belonging  to  the  people  of  the  county 
of  Salt  Lake,  in  said  territory  of  Utah  and  the  people  of  the  territory  of  Utah, 
for  which  said  sums  of  money  I  and  my  respective  sureties,  in  my  respective 
official  bonds,  were  liable  to  the  people  aforesaid;  and  whereas,  also,  on  the 
twenty-eighth  day  of  July,  A.  D.  1876,  the  county  court  of  Salt  Lake  county, 
aforesaid,  as  it  was  their  duty  to  do,  examined  my  account  as  such  assessor 
and  collector  for  the  years  aforesaid,  and  on  such  examination  it  appeared 
from  the  books  of  account  that  .  had  collected  in  money,  over  and  above  what 
I  had  credits  for,  the  sum  of  twenty-two  thousand  two  hundred  and  eight  dol- 
lara,  of  which  said  sum  of  money  it  appeared  that  I  was  indebted  to  the  people 
of  said  county  in  the  sum  of  thirteen  thousand  two  hundred  and  twenty  dol- 
lars and  thirty-one  cents,  and  to  the  people  of  the  territory  in  the  sum  of  eight 
thousand  nine  hundred  and  eighty-seven  dollars  and  sixty-nine  cents,  over 
and  above  the  unremitted  and  uncollected  taxes  assessed  during  the  six  years 
aforesaid,  and  the  said  county  court,  on  the  said  twenty-eighth  day  of  July,  in 
the  year  1876,  by  its  order,  duly  made,  directed  the  said  Snow,  the  prosecuting 
attorney  of  the  county  of  Salt  Lake,  to  take  and  resort  to  such  steps  as  the  law 
provides  to  further  investigate  the  said  accounts,  and  collect  whatever  amount 
might  be  found  due  to  the  people  aforesaid: 

"Now,  therefore,  if  I,  tha  said  Robert  J.  Golding,  my  heirs,  administrators, 
executors,  or  assigns,  shall  pay,  or  cause  to  be  paid,  the  said  sum  of  twenty- 
two  thousand  two  hundred  and  eight  dollars  on  request,  then  this  conveyance 
to  be  void,  otherwise  to  remain  as  security  for  the  payment  xjH.  the  same.  It 
is  understood  by  the  contracting  parties  hereto  that  as  I,  the  said  Robei-t  J. 
Golding,  claim  that  I  have  made  payments  in  money  to  the  territorial  treasurer 
and  the  county  treasurer  for  which  I  have  not  been  credited,  I  am  not  to  be 
precluded  f^om  showing  that  fact  in  any  action  on  this  mortgage,  or  in  any 
action  that  may  be  taken  hereafter  concerning  this  money  against  me,  this 
only  being  considered  »s  prima  facie  correct  as  to  amount,  I  giving  notice  of 
the  items  for  which  I  claim  credits. 
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"It  is  further  understood  by  the  contracting  parties  *  ♦  *  that  the 
giving  of  this  mortgage,  and  the  acceptance  thereof  by  the  said  Zerubbabel 
iSnow,  as  prosecuting  attorney,  is  not  to  prevent  suit  at  any  time  on  the  official 
bonds,  if  ordered  to  be  commenced,  either  by  the  county  court,  the  auditor  of 
public  accounts,  or  by  any  surety  on  any  official  bond. 

**  Wliereas,  also,  hope  is  indulged  that  said  real  estate  can  be  sold  better  at 
private  than  at  public  sale,  it  is  therefore  understood  that  if  I,  the  said  Robert 
J.  Golding,  be  able  to  sell  any  or  all  of  said  real  estate  at  private  sale,  I  am  at 
liberty  to  contract  for  such  sale,  and  on  paying  a  fair  cash  valuation  for  any 
piece  so  sold,  to  the  county  or  territorial  treasurer,  the  mortgagee  is  to  release 
such  part  without  prejudice  to  his  right  to  a  lien  on  the  residue;  the  purchaser 
in  such  private  sale  being  charged  with  the  duty  of  seeing  to  and  applying  the 
purchase  money  to  the  purpose  intended  by  this  mortgage. 

"In  testimony  hereof,  I  have  hereunto  set  my  hand  and  seal,  this  tenth  day 
of  October,  A.  D.  1876,  at  Salt  Lake  City,  aforesaid. 

f Seal. J  **li.  J.  GoLDiNQ, 

"Signed,  sealed,  and  delivered  in  presence  of 
"d.  bockiiolt, 
"Theodore  McKean." 

This  deed  was  duly  acknowledged  and  recorded.  By  reason  thereof, 
the  plaintiffs  say  that  said  Zerubbabel  Snow  is  a  trustee  of  an  express 
trust  of  the  title  of  the  real  estate  in  the  said  mortgage  described,  and 
that  no  part  of  the  said  real  estate  has  been  sold;  that  no  part  of  said 
money  has  been  paid;  that  no  error  has  been  pointed  out  in  the  state- 
ment of  said  account,  though  every  opportunity  has  been  given  the  said 
K.  J.  Golding  to  point  out  or  ascertain  if  any  error  exist.  The  said 
plaintiffs  aver  that  the  whole  amount  of  said  money  is  now  justly  due 
from  the  said  Eobert  J.  Golding  to  the  said  county  and  territory,  on  the 
said  respective  sums  as  before  stated,  with  interest  thereon  from  the 
said  twenty-eighth  day  of  July,  A.  D.  1876,  till  the  present  time.  The 
said  plaintiffs  pray  judgment  against  the  said  Robert  J.  Golding,  to 
be  entered  for  the  said  several  sums  due  to  the  county  of  Salt  Lake, 
including  interest  thereon  from  the  said  twenty-eighth  day  of  July, 
1876,  being  the  sum  of  $15,864.36,  and  to  the  territory  of  Utah,  with 
interest  during  the  same  time,  being  the  sum  of  $10,783.07,  and  for 
an  order  of  court  that  said  real  estate  be  sold  in  the  manner  pro- 
vided by  law,  to  make  said  money,  and  for  other  and  further  relief  as 
law  and  equity  may  require,  and  for  the  costs  to  be  taxed.  The  de- 
fendant demurred,  and  assigned  the  following  grounds  of  demurrer : 

(1)  That  said  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  that  there  is  a  misjoinder  of  parties  plaintiff  in  this:  that  the 
territory  of  Utah  is  improperly  joined  with  Salt  l^ake  county  as  party  plaintiff 
herein,  and  both  said  plaintiffs  are  improperly  joined  as  co-plaintiffs  herein 
with  said  Zerubbabel  Snow,  and  all  three  of  said  plaintiffs  are  improperly 
joined  with  each  other  as  plaintiffs  herein;  (3)  that  there  is  a  misjoinder  of 
causes  of  action  herein,  to-wit,  an  action  to  foreclose  a  pretended  mortgage 
herein  is  improperly  joined  with  an  action  to  recover  a  pretended  sura  of 
money  due  to  and  belonging  to  the  territory  of  Utah,  and  each  and  both  of  said 
causes  of  action  are  improperly  joined  with  an  action  to  recover  money  due 
Salt  Lake  county,  and  the  said  causes  of  action  are  not  separately  set  out  as 
stated;  (4)  that  the  territory  of  Utah  has  no  legal  right  or  capacity  to  sue 
herein,  nor  has  the  county  of  Salt  Lake  any  legal  capacity  to  sue  herein,  nor 
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has  said  Z.  Snow  any  legal  capacity  to  sue  herein;  (5)  that  said  Z.  Snow  has 
no  interest  in  the  event  of  the  suit  herein,  and  is  not  a  real  party  in  interest, 
and  is  improperly  joined  as  plaintiff. 

Upon  the  overruling  of  the  demurrer,  the  defendant  answered,  spe- 
cifically denying  the  allegations  of  the  complaint.  The  complaint 
and  answer  were  both  duly  verified.  Upon  the  report  of  the  referee 
it  was  ordered,  adjudged,  and  decreed  by  the  court  that  the  territory 
of  Utah  have  and  recover  from  the  defendant  the  sum  of  $10,339.97, 
and  that  Salt  Lake  county  have  and  recover  of  and  from  the  defend* 
ant  the  sum  of  $14,391.29,  with  costs.  And  it  is  further  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  several  sums  of  money,  and 
each  of  them,  are,  and  they  are  hereby  declared  to  be,  a  lien  on  the 
real  estate  described  in  the  mortgage  and  complaint,  and  on  each  and 
every  part  and  parcel  thereof,  and  that  they  have  been  such  lien  con- 
tinuously since  October  10, 1876,  the  date  of  the  mortgage.  The  court 
further  ordered  that  unless  the  said  several  sums  of  money  be  paid 
within  10  days,  the  United  States  marshal  levy  on  and  sell  the  real 
estate  described  in  the  mortgage  and  complaint,  or  so  much  thereof 
as  may  be  necessary  to  make  the  said  several  sums,  with  interest  and 
costs;  that  out  of  the  proceeds  of  said  sale  he  pay  the  costs  and  ex- 
penses of  the  sale  and  suit,  and  so  much  oi  the  residue  as  may  be 
suflBcient  to  pay  the  said  several  sums  of  money  herein  adjudged  to  be 
due  to  the  territory  of  Utah  and  to  Salt  Lake  county,  and  the  balance, 
if  any,  he  bring  into  court,  to  abide  its  further  order;  that  if  the  pro- 
ceeds arising  from  said  sale  be  insufficient  to  pay  the  full  amount  due 
to  the  said  territory  and  county,  as  herein  found  due  and  adjudged  to 
be  paid  to  each  of  them,  the  amount  arising  from  said  sale,  after  de- 
ducting the  costs  of  sale  and  of  the  proceeding,  be  apportioned  be- 
tween the  territory  of  Utah  and  Salt  Lake  county,  in  proportion  to 
their  respective  claims,  and  that  the  marshal  make  due  report  of  his 
proceedings,  etc. 

This  action  is  based  upon  a  deed  from  the  defendant,  conveying 
certain  real  estate  to  the  plaintiff  Snow,  upon  condition  therein  con- 
tained, reciting  his  delinquencies  as  collector  of  the  territory  of  Utah 
and  Salt  Lake  county,  and  his  liabilities  by  reason  of  his  failure  to 
pay  to  the  territory  and  county  money  collected  by  him  as  such  col- 
lector :  providing,  however,  that  if  he  should  pay  said  indebtedness  the 
deed  should  be  void,  otherwise  to  remain  as  security  for  the  payment 
of  said  debts.  Is  this  transaction  a  conveyance  of  real  estate  for  the 
purpose  intended  by  the  parties  ?  Is  the  instrument  sued  on  author- 
ized by  law  ?  and  is  it  against  public  policy  ?  are  questions  urged  by 
counsel  for  the  defendant.  By  this  deed,  the  title  to  the  land  therein 
described  was  not  conveyed  to  the  territory  of  Utah  and  county  of  Salt 
Lake,  nor  to  either  of  them;  nor  was  it  received  in  payment  or  satis- 
faction of  the  claims  against  Golding,  or  any  part  thereof;  but  it  was 
a  conveyance  to  Snow  as  "security"  for  the  payment  of  the  debts  and 
obligations  therein  described.     Golding,  acknowledging  his  delinquen- 
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cies,  undertakes  to  provide  for  the  payment  of  the  same,  by  placing 
the  title  of  certain  property  in  the  name  of  a  third  person,  directing 
that  it  be  sold  (unless  he  shall  pay  said  sums  of  money)  and  the  pro- 
ceeds thereof  be  paid  into  the  territorial  and  county  treasuries,  in 
discbarge  of  the  obligations  created  by  his  default,  and  thereby,  in  part 
at  least,  to  cancel  his  delinquencies  and  fulfill  in  good  faith  his  obli- 
gations as  a  public  officer.  This  land,  or  the  proceeds  of  the  sale 
thereof,  constitute  a  fund  for  the  payment  of  these  obligations.  The 
giving  of  this  mortgage  or  deed  of  trust  was  entirely  consistent  with 
good  morals,  honest  and  fair  dealing  between  Golding  and  the  bene- 
ficiaries, and  created  a  valid  trust.     Craig  v.  Leslie,  3  Wheat.  563. 

As  soon  as  the  taxes  were  paid  to  the  defendant,  an  obligation  on 
fais  part  was  thereby  created  to  pay  the  same  into  the  proper  treasury, 
and  on  his  failure  to  do  so  at  the  time  required  by  law  he  became  de- 
linquent, and  public  policy  in  the  strongest  of  terms  demanded  that 
he  restore  to  the  territory  and  county  the  amount  of  his  defalcations. 
His  efforts  in  this  behalf  in  no  way  impair  the  rights  of  the  territory 
or  county  upon  his  official  bonds,  or  any  right  of  action  against  him 
for  the  recovery  of  the  amount  of  his  delinquencies.  Neilson  v.  La- 
gow,  12  How.  98,  citing  U.  S.  v.  Linn,  15  Pet.  290;  U.  S.  v.  Bradley, 
10  Pet.  143;  U.  S.  v.  Tingey,  5  Pet.  317;  Dugan  v.  U.  S.  3  Wheat. 
172. 

The  provisions  in  the  deed,  "that  the  giving  of  this  mortgage  and 
the  acceptance  thereof  is  not  to  prevent  suit  at  any  time  on  the  official 
bonds,  if  ordered  to  be  commenced,  either  by  the  county  court,  the 
auditor  of  public  accounts,  or  by  any  surety  on  any  official  bonds," 
prohibits,  as  far  as  it  was  in  his  power,  the  relaxation  of  any  right 
of  action  on  his  bonds  against  his  sureties,  and  this  inhibition,  and 
the  authorities  cited,  should  conclude  all  question  of  public  policy 
urged  against  the  conveyance,  based  upon  the  assumption  that  it  im- 
pairs rights  of  action  upon  the  official  bonds  of  the  defendant.  For 
these  reasons,  and  others  that  might  be  adduced,  we  are  of  the  opin- 
ion that  the  instrument  sued  upon  is  one  that  Golding  had  a  right 
to  make,  and  Snow  a  right  to  receive,  and  that  it  is  not  against  public 
policy;  that  it  is  a  conveyance  to  Snow  of  the  title  to  the  land  therein 
described,  upon  the  condition  and  subject  to  the  charges  therein  con- 
tained.    Neilson  v.  Lagow,  12  How.  98. 

The  further  positions  strongly  urged  by  counsel  in  argument  remain 
to  be  considered :  that  neither  one  nor  all  of  the  plaintiffs  have  such 
an  interest  in  the  subject-matter  of  this  suit  as  will  permit  all,  or  any 
two  of  them  jointly,  or  either  of  them  alone,  to  be  plaintiffs  or  plain- 
tiff in  an  action  thereon ;  and  that  a  cause  of  action  to  foreclose  a 
mortgage  cannot  be  joined  with  a  cause  of  action  to  recover  a  sum  of 
money,  when  said  causes  are  not  separately  set  out  or  stated. 

The  territory  of  Utah  is  a  body  politic,  created  and  organized  by 
congress,  having  legislative  power  over  all  rightful  subjects  of  legis- 
lation consistent  with  the  constitution  of  the  United  States  and  acts 
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of  congress.  In  the  exercise  of  this  power  the  territorial  legislature 
has  provided  by  statute  for  the  levying,  assessing,  and  collection  of 
taxes,  and  Golding,  in  the  exercise  of  the  authority  vested  in  him  as- 
collector,  collected  taxes  to  an  amount  exceeding  $20,000,  which  h& 
failed  to  pay  into  the  proper  treasuries  as  required  by  law;  thereupon 
he  became  delinquent  in  the  several  sums  unpaid  and  due  the  terri- 
tory and  county,  respectively.  The  right  of  Golding  to  pay,  and  the 
right  of  the  territory  and  county  to  receive,  this  money  in  any  way  he 
may  choose  to  pay  it,  or  to  consent  to  be  paid,  cannot  be  doubted,  un- 
less it  be  in  some  way  prohibited  by  law.  Golding,  by  his  failure  to 
pay  this  money  into  the  proper  treasuries,  has  by  such  dereliction  of 
public  duty  created  an  obligation  upon  himself  of  the  strongest  kind* 
In  the  absence  of  any  statute  prohibiting  the  territory  or  county  from 
recovering  this  money  in  the  way  provided  and  directed  by  Golding  in 
his  deed  to  Snow,  where  is  the  rule  or  authority  of  law  prohibiting 
either  to  receive  it,  or,  if  necessary,  a  resort  to  proceedings  in  equity 
to  recover  it?  We  have  been  unable  to  find  it.  Com.  v.  Reed,  2 
Bush,  618;  S.  C.  6  Amer.  Law  Reg.  (N.  8.)  164,  note. 

Snow,  in  whom  is  the  legal  title,  brings  this  action  to  foreclose,  the 
ultimate  object  of  which  i«  to  get  the  money  due  and  owing  from  de- 
fendant to  the  territory  and  county  by  reason  of  his  default.  It  is  not 
an  action  penal  in  its  nature,  nor  upon  a  charge  of  misfeasance  in 
office ;  it  is  for  the  purpose  of  reducing  into  money  the  property  ap- 
propriated by  Golding  to  purposes  declared  by  him,  and  to  take  the 
decree  or  judgment  of  the  court  as  to  the  appropriation  or  distribution 
of  the  proceeds  of  the  sale.  The  rules  of  equity  practice  require  that 
parties  interested  in  the  fund  or  security  created  by  the  deed  of  Gold- 
ing be  before  the  court  that  they  may  be  heard,  before  decree  is  made 
directing  the  application  of  the  proceeds  of  sale.  Story,  in  his  Equity 
Pleadings,  §  201,  says: 

"All  persons  who  have  the  legal  interest  in  the  mortgage,  as  well  as  those 
who  have  the  equitable  interest  therein,  are  necessary  parties  to  a  bill  to  fore- 
close. There  can  be  no  redemption  or  procedure  unless  all  the  persons  en- 
titled to  the  whole  mortgage  money  are  before  the  court.  Thus,  for  example, 
a  person  entitled  to  a  pait  only  of  the  mortgage  money  cannot  file  a  bill  to 
foreclose  the  mortgage  as  to  his  own  part  of  the  money,  but  all  other  persons 
in  interest  must  be  made  parties.  So,  if  the  mortgagee  has  been  made  a  trus- 
tee in  trust,  all  the  cestuis  qys  trust,  or  beneficiaries,  should  be  made  parties^ 
as  well  as  the  trustee,  to  foreclose."  Pom.  Civil  Rem.  §§  247,  260,  267; 
Civil  Prac.  Act,  §  246. 

Section  14  of  the  civil  practice  act,  providing  that  "of  the  parties  to 
the  action  those  who  are  united  in  interest  shall  be  joined  as  plain- 
tiffs," is  declaratory  of  the  law  applicable  to  this  case.  Pom.  Civil 
Bem.  §  196. 

Judgment  of  district  court  affirmed. 

HuNTEB,  G.  J.|  and  Emerson,  J.,  concurred. 
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Ex  parte  Meears. 

Filed  June,  1881. 

Habeas  Corpus— Parties  not  Actually  Restrained  op  Liberty— Test  Cases. 
A  party  not  actually  restrained  of  his  liberty  will  not  oe  heard  upon  a  Iiadeas 
carpus  proceeding  merely  to  test  the  validity  of  a  city  ordinance. 

By  the  Court.  It  uaving  come  to  the  knowledge  of  the  court 
since  the  argument  and  submission  of  this  matter  that  the  applicant, 
Meears,  was  not  in  fact  restrained  of  his  liberty,  but  made  this  applica- 
tion to  test  the  validity  of  a  city  ordinance  merely,  it  is  therefore  or- 
dered that  the  writ  and  this  proceeding  be  and  they  are  hereby  dis* 
missed. 


Crosby  v.  Probate  Court. 

Filed  June.  1881. 

1.  Certiorari— Discretion  op  Court. 

The  award  of  ihe  writ  of  certiorari  rests  in  the  discretion  of  the  court,  and  is 
not  a  mere  matter  of  right  in  the  party  applying  therefor. 

2.  Same— Afpidavits. 

There  is  no  error  in  permitting  the  reading  of  affidavits  in  support  of  a  motion 
to  quash  a  writ  of  certw^'ari. 

3.  Same — Time  in  which  Issued. 

The  time  within  which  writs  of  certiorari  will  be  issued  is  regulated  by  anal- 
ogy with  appeals  and  writs  of  error.  Except  upon  an  extraordinary  state  of 
facts,  courts  will  no^  depart  from  this  rule. ' 

Appeal  from  the  Third  district  court. 

J,  S.  Boreman,  for  appellant. 

Sutherland  dt  McBride,  for  respondents. 

Emerson,  J.  On  the  third  day  of  November,  1880,  the  appellant 
applied  to  the  Third  district  court  for  a  writ  of  certiorari  to  the  pro- 
bate court  for  the  county  of  Salt  Lake,  upon  an  affidavit  stating  in 
substance  that  he  was  married  to  one  Sarah  Kay,  in  February,  1862; 
that  on  the  sixth  day  of  May,  1873,  his  wife,  then  Sarah  Kay  Crosby, 
petitioned  the  probate  court  of  Salt  Lake  county  for  a  decree  of  divorce 
from  him;  that  on  the  ninth  day  of  May,  three  days  thereafter,  the 
said  probate  court  assumed  to  grant  said  divorce ;  that  the  same  was 
done  without  notice,  either  actual  or  constructive,  to  him,  and  that  it 
was  done  without  his  knowledge  or  consent ;  that  the  grounds  set  up 
in  the  petition  for  divorce  were  false  and  fraudulent.  The  writ  was 
granted  upon  this  application,  and  without  notice  to  the  respondents. 
Upon  the  return-day  of  the  writ  the  respondents  appeared  and  moved 
to  quash  the  same  upon  the  grounds  (1)  that  the  remedy  is  barred  by 
lapse  of  time,  and  no  sufficient  reason  appears  for  the  plaintiff's  right, 
and  the  contrary  appears ;  (2)  on  the  merits  of  the  writ  the  applicant 
has  no  right  to  invoke  the  exercise  of  the  discretion  of  the  court  in  his 
behalf,  and  the  writ  is  discretionary;  (3)  the  support  of  the  writ  would 
do  a  great  and  irreparable  injury  to  some  of  the  defendants,  and 
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would  not  benefit  the  plaintiflf ;  (4)  the  plaintiflf  has  an  adequate  and 
complete  remedy  by  ordinary  proceedings  at  law. 

Several  afi&davits  were  filed  with  the  motion  and  in  support  thereof, 
to  the  reading  of  which,  upon  the  hearing,  the  appellant  objected, 
upon  the  ground  that  they  were  irrelevant  and  immaterial.  The  ob- 
jection was  overruled  and  exception  taken.  The  motion  to  quash  the 
writ  was  granted,  and  this  appeal  is  from  the  order  of  dismissal. 
The  appellant  files  several  specifications  of  error,  only  two  of  which 
will  be  noticed,  as  they  will  dispose  of  the  whole  case.  The  first  is 
that  the  court  erred  in  allowing  the  aflSdavits  filed  with  the  motion  to 
be  read  at  the  hearing  thereof.  It  is  a  well-settled  and  established 
doctrine  that  the  writ  of  certiorari  is  not  awarded  as  a  matter  of  right, 
but  the  granting  or  refusing  it  lies  in  the  sound  discretion  of  the 
court.  Neither  does  it  follow  that  because  a  party  has  no  other  rem- 
edy than  certiorari,  that  he  can  necessarily  have  that  remedy;  con- 
siderations of  public  interest  may  outweigh  the  importance  of  correct- 
ing the  error  complained  of.  People  v.  Mayor  of  New  York,  2  Hill, 
(N.  Y.)  9.  A  motion  to  quash  the  writ,  like  the  granting  of  it,  is  ad- 
dressed to  the  sound  discretion  of  the  court;  and  the  admission  of 
proofs,  appealing  to  that  discretion,  was  proper,  as  it  could  be  best 
exercised  after  hearing  the  facts.  The  settled  practice  is  that  this 
motion  may  be  made  after  the  return  ot  me  writ,  and  if  the  court  is 
then  satisfied  that  it  was  improvidently  issued,  or  that  justice  and 
equity,  or  a  regard  to  considerations  of  public  policy  and  public  con- 
venience, require  such  a  decision  in  respect  to  it,  the  writ  will  be  dis- 
missed, without  passing  upon  the  merits  of  the  particular  questions 
raised  or  designed  to  be  raised  by  it  for  review. 

There  was  no  error  in  allowing  the  affidavits  to  be  read  on  the  hear- 
ing of  the  motion.  The  record  discloses  the  fact  that  without  them 
great  injury  and  wrong  might  have  been  done  some  of  the  parties. 
Without  them,  the  discretion  of  the  court  could  not  have  been  wisely 
or  prudently  exercised. 

The  second  assignment  of  error,  and  the  only  other  one  we  shall 
consider,  is  that  the  court  erred  in  granting  and  sustaining  said  mo- 
tion to  quash  said  writ  of  certiorari.  The  record  discloses  the  fact 
that  in  1873,  and  soon  after  the  proceedings  in  the  probate  court,  the 
appellant  was  informed  of  what  had  taken  place.  No  steps  were 
taken  by  him  in  reference  thereto  until  the  filing  of  this  petition,  over 
seven  years  thereafter.  Courts  generally  limit  the  time  within  which 
this  writ  will  be  issueJ^  by  analogy,  to  that  within  which  appeals  can 
be  taken,  or  writs  of  error  will  lie.  It  must  be  an  extraordinary  state 
of  facts  and  very  peculiar  circumstances  which  would  justify  its  issu- 
ance after  that  time.  No  sufficient  excuse  is  given  for  the  great  de- 
lay in  this  case.  The  judgment  of  the  court  below  is  affirmed,  with 
costs. 

Hunter,  C.  J.,  and  Twiss,  J.,  concurred. 
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TccKBB  V.  Billing. 

Filed  June,  1881. 

1.  Contract  to  Sell  aio)  Deliveb— Bueach— Remedtes. 

If,  upon  A  default  according  to  the  proper  construction  of  a  contract,  the 
vendor  refuses  to  go  on  with  the  delivery  under  it,  he  can  assume  the  contract 
as  rescinded  and  sue  upon  a  quarUum  meruit  for  the  value  of  the  materials  al- 
ready furnished,  or  sue  upon  the  agreement  and  recover  for  the  amount  fur- 
nished according  to  the  contract,  and  for  the  loss  of  protits,  if  any,  he  has  sus- 
tained by  the  interruption. 

2.  Same— Proportionate  Delivery— Breach  as  to  One  Portion. 

Under  a  contract  for  the  delivery  of  lumber  in  proportionate  quantities,  with 
stipulations  for  the  payment  of  four-fifths  of  the  price  of  each  upon  delivery, 
the  remHinder  to  be  paid  at  the  end  of  the  year,  unless  it  is  agreed  otherwise  in 
express  terms,  the  delivery  cannot  be  stopped  upon  failure  of  one  payment ;  and 
the  agreement  as  to  the  payment  at  the  end  of  the  year  being  equivalent  to  an 
extension  of  credit,  until  the  maturity  thereof  an  action  for  the  price  cannot 
be  maintained. 

3.  Same— Delivery— Distinct  Thinob— Refusal  of  Payment  ab  to  One— With- 

uoLDiNo  Further  Deliveries— Liability. 

A  contract  being  for  the  delivery  of  two  distinct  things,  refusal  to  pay  for 
one  does  not  justify  the  vendor  in"^ withholding  further  deliveries  of  the  other, 
nor  bar  the  vendee  from  recovering  damages  for  the  non-delivery. 

Appeals  from  Third  district  court. 

Tilfcrd  <k  Hagan  and  J.  S.  Boreman,  for  plaintiflf. 

Sutherland  d:  McBride,  for  defendant. 

Emerson,  J.  From  the  judgment  in  this  case  both  parties  have 
appealed.  On  the  findings  the  plaintiff  seeks  to  obtain  a  larger  iadg- 
ment;  the  defendant,  to  reduce  the  judgment  by  the  allowance  of  his 
•counter-claim.  Assuming  that  the  default  mentioned  in  the  findings 
justified  the  plaintiff  in  refusing  to  go  on  in  the  delivery  under  it,  he 
had  his  election  to  treat  the  contract  as  rescinded,  and  recover,  on  a 
quantum  meruit^  the  value  of  the  materials  already  furnished,  or  sue 
%ipon  the  agreement  and  recover  for  the  amount  furnished  according 
to  the  contract,  and  for  the  loss  of  profits,  if  any,  he  had  sustained 
by  the  interruption.  Jones  v.  Judd^  4  N.  Y.  414.  From  the  absence 
of  any  averment  in  the  complaint,  in  the  case  at  bar,  of  the  value  of 
the  materials  furnished,  it  is  plain  that  the  suit  is  not  upon  an  implied 
promise,  but  the  whole  frame  of  it  shows  that  it  is  upon  the  contract. 
Cox  V.  McLaughlin,  54  Gal.  605.  If  there  has  been  such  a  breach  as 
.to  justify  the  plaintiff  in  declaring  the  contract  at  an  end,  while  the 
^defendant  cannot  treat  it  in  existence  for  the  purpose  of  being  by  him 
specifically  performed,  yet  the  plaintiff  may,  if  he  please,  consider  it 
.existing  only  for  the  purpose  of  giving  a  remedy  for  the  breach.  Hale 
-v.  Trout,  35  Cal.  229,  and  cases  cited. 

The  plaintiff  cannot  recover  in  this  action  for  the  payments  made 
•due  by  the  terms  of  the  contract  at  the  end  of  the  year,  the  suit  hav- 
ing been  commenced  before  that  time.  The  stipulation  in  the  con- 
tract with  reference  to  the  one-fifth  payment  was  a  term  of  credit 
given  by  the  plaintiff  to  the  defendant,  and  an  action  for  the  recovery 
thereof  cannot  be  maintained  before  that  term  has  inspired.     Girard 
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T.  Taggart,  5  Berg.  8c  B.  19.  Tiie  error  complained  of  on  the  part 
of  the  defendant  is  in  refusing  to  allow  his  counter-claim.  It  was- 
disallowed  on  the  grounds  that  by  the  default  of  the  defendant  in  re* 
fusing  to  pay  one  of  the  installments  due  on  the  delivery  of  lumber,, 
the  contract  was  first  broken  by  him,  and  the  finding  states  '* that- 
said  breach  was  the  ground  and  reason  of  the  refusal  of  plaintiff  to* 
deliver  lumber  and  slabs"  subsequent  thereto.  The  conclusion  of  law 
was  that  the  neglect  and  refusal  to  pay  the  amount  due  for  the  lum^ 
ber  ''was  a  legal  justification  to  plaintiff  in  his  refusal  to  deliver  lum- 
ber or  slabs  to  defendant  subsequent  to  that  time,  and  bars  defendant 
from  recovery  of  any  damages  for  such  non-delivery.* 

The  defendant  claims  that  this  conclusion  of  law  does  not  follow 
from  the  finding  that  the  contract  is  apportionable.  By  a  reference 
to  the  contract  itself,  it  will  be  seen  that  it  contains  at  least  two  sep* 
arate  and  distinct  subjects,  the  one  in  nowise  dependent  upon  the 
other.  One  is  for  the  delivery  of  lumber  upon  certain  terms  and  con* 
ditions,  and  the  other  for  the  delivery  of  slabs.  The  latter  is  as  sep- 
arate and  distinct  from  the  former  as  though  it  had  been  made  at  an*- 
other  time  and  by  a  separate  instrument.  2  Pars.  Gont.  61/.  The^ 
refusal  to  pay  any  installment  due  on  the  delivery  of  lumber  is  no- 
legal  justification  for  the  non-delivery  of  the  slabs,  and  does  not  bar 
the  defendant  from  the  recovery  of  damages  for  its  non-deli verv.  This 
counter-claim  should  have  been  allowed. 

Another  point  raised  by  the  defendant,  that  the  conclusion  tliat 
the  neglect  and  *ef  usal  of  the  defendant  to  pay  the  installment  due  on 
the  lumber  at  the  time  of  the  alleged  breach  was  a  legal  justification 
for  plaintiff  in  refusing  to  deliver  lumber  subsequent  to  that  time,  is 
not  supported  by  the  findings.  We  are  of  the  opinion  that  the  po« 
sition  taken  by  the  defendant  is  correct,  and  is  supported  both  in 
reason  and  by  authority.  The  parties  undoubtedly  could  have  made 
the  payment  of  any  installment  a  condition  precedent  to  a  future  de- 
livery, and  the  non-payment  of  any  such  installment  such  a  substan- 
tial violation  of  the  contract  as  to  authorize  the  other  party  to  aban- 
don it.  But  they  have  not;  nor  can  .t  be  inferred  from  the  language 
used. 

The  case  of  Palm  v.  Ohio  <t  M.  R.  Co.  18  HI.  219,  which  is  quoted 
from  and  approved  by  the  supreme  court  of  California  in  Coz  v.  Mc- 
Langhlin,  54  Cal.  605,  is  very  strong  authority  upon  this  point,  ta 
which  many  cases,  besides  those  referred  to  in  the  brief  of  defendant's: 
counsel,  might  be  added.  The  case  of  Hale  v.  Trout,  85  Gal.  229», 
which  is  cited  by  counsel  for  plaintiff  in  opposition  to  this  doctrine*. 
is  not  a  case  in  point.  In  that  case,  "the  defendants  notified  the 
plaintiffs  that  they  would  not  receive  or  pay  for  any  more  lumber  un- 
der the  agreement,  as  they  believed  the  plaintiffs  had  broken  said 
agreement,  and  that  they,  defendants,  would  hold  said  agreement  at 
an  end."  Here  was  a  total  abandonment  of  the  whole  contract,  which . 
would  unquestionably  authorize  the  plaintiffs  to  so  treat  it  themselves,. 
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The  language  used  by  the  court  in  deciding  that  case,  and  which  is 
relied  upon  by  counsel  for  plaintitf  here,  was  used  in  view  of  the  above 
state  of  facts,  and  to  answer  and  negative  the  proposition  of  the  de- 
fendants, that  notwithstanding  this  total  abandonment  on  their  part, 
the  plaintiffs  were  bound  to  tender  the  remaining  portion  of  the  lum- 
ber called  for  by  the  contract.  The  case  of  Phillips  Jt  Colby  Const,  Co. 
V.  Seytnour,  91  U.  S.  646,  is  also  relied  upon  by  plaintiff  as  very 
strong  authority  in  his  favor.  At  first  glance,  and  disconnected  from 
the  facts  of  the  case  and  the  point  under  discussion,  this  would  seem 
to  be  so.  The  whole  argument  of  counsel  is  based  upon  the  following 
expression  in  the  opinion  of  the  court  in  that  case : 

"  Plaintiffs  here  had  already  performed,  and  the  defendant  failed  to  do  its 
corresponding  duty  under  the  contract;  and  defendant  having  defaulted  on  a 
payment  due,  plaintiffs  are  not  required  to  go  on  at  the  hazard  of  further  loss." 

This  language  was  used  in  deciding  the  point  raised,  that  the  com- 
plaint was  fatally  defective  because  it  did  not  aver  that  the  plaintiffs 
were  ready,  willing,  and  able  to  perform  their  covenants;  and  the 
court  say  that  was  different  from  a  case  where  plaintiffs  have  done 
nothing,  and  were  required  to  put  the  defendant  in  default  by  offer- 
ing to  perform,  or  showing  a  readiness  to  perform .  and  then  follows 
the  language  quoted.  In  the  statement  of  the  case  the  court  say  that 
the  contract,  which  seems  to  have  been  before  them,  but  not  copied 
in  the  case,  was  drawn  with  "minuteness  of  detail"  usual  in  such 
oases ;  and,  as  no  question  was  made  upon  the  right  of  the  plaintiffs 
to  declare  the  contract  abandoned,  it  is  not  a  violent  presumption  to 
say  that,  in  all  probability,  in  a  contract  involving  so  large  an  ex- 
penditure of  money,  the  right  to  so  treat  it  was  expressly  provided  for. 
In  that  case  the  court  say:  *'We  are  only  answering  the  argument 
that  the  plaintiffs  have  lost  all  right  to  sue  on  the  contract  by  their 
failure  to  complete  the  sections  in  the  times  named."  The  questions 
raised  in  this  case  were  neither  raised  nor  decided  in  that.  To  give 
the  language  used  in  the  case  referred  to  the  force  and  effect  con- 
tended for  by  the  plaintiff  would  in  effect  overrule  the  whole  current 
of  authority  upon  this  question. 

We  are  also  referred  to  the  case  of  Withers  v.  Reynolds,  2  Barn.  & 
Adol.  882.  That  case  was  assumpsit,  for  not  delivering  straw  accord- 
ing to  the  following  agreement : 

"John  Reynolds  undertakes  to  supply  Joseph  Withers  with  wheat  straw, 
delivered  at  his  premises  until  the  twenty-fourth  of  June,  1830,  at  tlie  sum  of 
thirty-three  shillings  per  load  of  thirty-six  trusses,  to  be  delivered  at  the  rate 
of  three  loads  in  a  fortnight;  and  the  said  J.  W.  agrees  to  pay  the  said  J.  R. 
thirty-three  shillings  per  load  for  each  load  so  delivered,"  etc. 

It  appeared  that  the  plaintiff  had  refused  to  pay  for  the  straw  upon 
delivery,  and  it  was  contended  that  he  was  not  bound  to  do  so,  and 
that  as  no  time  was  named  for  the  payment,  he  might  defer  it  till  the 
expiration  of  the  contract,  or  that,  at  all  events,  the  promises  to  de- 
liver the  straw  and  to  pay  for  it  were  independent,  and  should  be  en- 
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forced  by  cross-actions.  But  the  court  held  that  he  b%d  a  right  to  be 
paid  toties  quotie»  on  the  delivery  of  each  load,  and  the  plaintiff's  re- 
fusal to  do  so  gave  him  a  right  to  rescind  the  contract.  In  deciding 
that  case,  Patterson,  J.,  says : 

"If  the  plaintiff  had  merely  failed  to  pay  for  any  particular  load,  that  itself 
might  not  have  been  an  excuse  to  the  defendant  for  delivering  no  more  straw; 
but  the  plaintiff  here  expressly  refuses  to  pay  for  the  loads  as  delivered;  the 
defendant,  therefore,  is  not  liable  for  ceiising  to  perform  his  part  of  the  con- 
tract." 

In  commenting  on  this  case  in  Franklin  v.  Miller,  4  Adol.  &  E.  599, 
Coleridge,  J.,  says : 

"The  rule  is  that  in  rescinding,  as  in  making  contracts,  both  parties  must 
concur.  In  Withers  v.  Ileynolcbs^  each  load  of  straw  was  to  be  paid  for  on  de- 
livery. AVhen  the  plaintiff  said  that  he  would  not  pay  for  his  loads  on  deliv- 
ery, that  was  a  total  failure,  and  the  plaintiff  was  no  longer  bound  to  deliver. 
In  such  a  case,  it  may  be  taken  that  the  party  refusing  has  abandoned  the  con- 
tract." 

The  facts  of  the  case  and  reasoning  of  the  court  in  Withers  v. 
Reynolds,  make  it  an  authority  against  the  plaintiff  in  this  case.  The 
judgment  of  the  court  below  is  reversed,  with  costs  of  this  appeal 
against  the  plaintiff,  and  the  cause  is  remanded  to  the  Third  district 
court,  with  instructions  to  proceed  in  accordance  with  this  opinion. 

Hunter,  C.  J.,  and  Twiss,  J.,  concurred. 


Stewart  Mining  Co.  v.  Coulter  and  others. 

riled  June,  1881. 

New  Triat.— Accident  or  Surprise — Lack  op  Diligence. 

A  new  trial  will  not  be  ffranted  to  a  person  unless  he  has  used  due  diligence 
to  avoid  the  acts  or  grounds  upon  which  he  bases  his  motion,  such  as  accident 
or  surprise. 

Appeal  from  the  Third  district  court. 

R.  N,  Buskin,  for  appellant. 

Bennett  dt  Harkness  and  Marshall  dt  Royle,  for  respondent. 

Twiss,  J.  This  is  an  action  to  recover  possession  of  a  mining  claim 
described  in  the  complaint,  and  for  an  injunction  restraining  the  de- 
fendants from  entering  said  mine,  and  from  mining  or  extracting  or 
removing  any  minerals,  ores,  and  from  interfering  in  any  way  with 
plaintiff's  possessing  the  same. 

The  defendants  demurred,  and  assigned  as  ground  of  demurrer  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  answered  specifically,  denying  the  several  allegations  of 
complaint.  The  demurrer  was  overruled,  and  on  trial  the  court 
found  all  the  issues  for  the  plaintiff,  and  on  the  tenth  day  of  Novem- 
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ber,  1880,  judgment  accordingly  was  rendered.  On  December  7th 
defendant  Coulter  gave  notice  of  his  intention  to  move  for  a  new 
trial,  based  upon  the  ground  of  "accident  and  surprise,  which  ordi- 
nary prudence  could  not  guard  against;  the  facts  relating  to  which 
are  fully  set  forth  in  the  affidavits  herewith  filed."  The  court  over- 
ruled the  motion.  The  only  question  before  this  court  is,  did  the 
court  below  err  in  refusing  a  new  trial  ?  In  the  affidavits  relied  upon, 
reference  is  made  to  certain  letters  and  telegrams  therewith  filed, 
among  which  is  a  letter  from  Harmer  to  Coulter,  bearing  date  Sep- 
tember 22,  1880,  in  which  he  says:  "Since  the  arrangement  was 
made  with  you,  Smith,  and  Hill,  I  was  relieved  of  any  expense  until 
final  issue  in  the  supreme  court."  This  letter  inclosed  a  letter  from 
defendants'  attorneys  in  this  and  several  other  cases,  dated  Salt  Lake 
City,  September  22,  1880,  directed  to  I.  C.  Harmer,  Esq.,  Bingham, 
Utah,  stating  that  this  case  was  set  for  November  8, 1880,  and  that  it 
would  be  on  that  day  "called  peremptorily  for  trial,"  and  proceeded : 

"  We  write  this  early  to  notify  you  that  if  any  defense  is  to  be  made,  that 
it  will  be  necessary  ynow  to  take  steps  at  once  to  procure  the  attendance  of 
witnesses,  experts,  etc.  As  you  are  aware,  this  will  cost  money,  and  we  did 
not  l^now  whether  you  were  prepared  or  not,  and  we  do  not  know  who  else 
to  advise  with,  except  yourself.  The  plaintiffs  announced  themselves  ready 
for  trial,  and  insisted  on  trials,  which,  of  course,  we  could  not  resist,  but  got 
the  cases  put  off  as  far  as  possible,  in  order  to  give  ample  time  for  preparation . 

"Will  you  be  kind  enough  to  communicate  with  the  other  parties  in  inter- 
est, and  learn  whether  they  are  willing  to  put  up  the  funds  necessary  for  the 
trials?  Of  course,  you  know  that  trials  wilt  be  costly,  and  that  it  will  be  use- 
less to  attempt  to  try  the  cases  without  the  proper  funds  for  expenses  of  trial, 
witnesses,  etc.  Please  give  your  attention  to  this  at  once,  and  advise  us  of 
your  determination  in  the  matter. 

"Very  truly  yours,  Roseborouoh  &  Merritt. 

^'Sutherland  &  McBride." 

These  letters  were  received,  as  apnears  by  the  affidavit  of  Harmer, 
a  part  of  which  is  as  follows : 

"On  the  twenty-ninth  of  September,  1880,  I  received  the  following  telegram 

from  Mr.  Coulter.  c     .  on  iooa 

"  'New  York,  Sept.  29,  1880. 
••  •/.  C,  Harmer,  Bingham:  Have  youn  of  22d.    Please  telegraph  me  at 
Brevoort  House  here  how  much  money  will  probably  be  required  for  third 
trial  referred  to.  Geo.  T.  Coulter.* 

"I  immediately  advised  with  the  counsel,  and  on  September  30,  1880,  sent 
the  following  telegram  to  Coulter- 

"'Bingham,  Sept.  30,  1880. 

*'*G  r.  Coulter,  Brevoort  House,  Kew  York  City:  Had  to  see  counsel  be- 
fore  answering.  Two  important  experts  from  Idaho  have  to  be  got;  probable 
cost,  including  counsel  fee,  not  less  than  six  thousand  dollars.  Counsel  want 
an  answer  so  as  to  commence  preparations.  I.  0.  Harmer.' 

"To  this  dispatch  i  never  received  an  answer,  but  on  the  fifteenth  or  six- 
teenth of  October  I  received  a  letter  from  H.  C.  Hill,  dated  'P'risco,  October 
14,  1880,  in  which  he  stated  that  if  nothing  unforeseen  occurred  he  would  be 
m  Salt  Lake  on  Sunday  night,  (the  17th,)  and  would  remain  Monday  and 
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Tuesday,  solely  to  arrange  about  the  suit  between  Edison  and  Stewart,  and 
requested  me,  if  possible,  to  meet  him  on  Monday,  the  eighteenth  of  October, 
1880,  and  to  arrange  wi  interview  with  counsel  beforehand.  Accordingly,  I 
arranged  for  an  interview  with  counsel  for  the  eighteenth  of  October,  1880, 
at  the  office  of  Roseborough  &  Merritt.  On  the  eighteenth  of  October,  Mr. 
Hill,  James  Clark,  and  myself  went  to  the  office  of  Roseborough  &  Merritt. 

"Immediately  at  the  opening  of  the  interview,  Mr.  Hill  announced  that  if 
the  trial  were  to  cost  six  thousand  dollars  Mr.  Coulter  would  abandon  the  law- 
suits; that  Coulter  had  lost  large  sxuns  of  money  in  the  Little  Pittsburgh 
stock;  that  the  late  R.  T.  Smith  had  not  rendered  his  accounts  showing  the 
amount  disbursed  by  him;  and  that  Coulter  was  not  disposed  to  pay  out  any 
more  money.  •  ♦  •  Afterwards,  it  was  finally  agreed  that  we  would  try 
and  get  along  with  five  thousand  dollars,  of  which  sum  two  thousand  dollars 
was  to  be  paid  to  counsel,  and  three  thousand  dollars  for  witnesses,  experts, 
reporter,  jury,  and  other  expenses  incident  to  hotly-contested  mining  cases. 
During  the  interview  Mr.  Hill  asked  one  of  the  counsel,  Mr.  Merritt,  whether 
the  counsel  fees  were  required  in  advance,  and  he  was  distinctly  and  emphat- 
ically answered  in  the  affirmative,  and  could  not  have  misunderstood  the 
answer;  and  he  left  the  office  with  this  distinct  understanding.  He  agreed 
to  tel^raph  Mr.  Coulter,  and  I  went  with  him  to  the  telegraph  office  for  that 
purpose,  and  saw  him  fill  up  a  message  blank  and  hand  it  to  one  of  the  oper- 
ators. 

"I  heard  nothing  further  from  Mr.  Hill  until  about  the  twenty-fifth  of 
October,  the  counsel  in  the  mean  time  urgently  protesting  that  they  would 
withdraw  if  they  were  not  paid,  when  I  received  from  Mr.  Hill  a  letter  dated 
October  14, 1880,  in  which  he  stated  that '  Coulter  writes  me  that  he  will  pro- 
vide funds  for  the  suit;  that  he  (Hill)  had  sent  Clark  one  hundred  dollars  out 
of  his  (HilPs)  own  pocket  again  for  expenses  of  witnesses  to  Bingham ; '  and 
further  on  he  says:  •  I  have  faint  hopes  of  ever  getting  any  other  money  out 
of  Coulter,  and  do  hope  this  suit  will  give  a  decision  that  will  prevent  me  ask- 
ing for  it.*  A  few  days  after,  I  wrote  to  Hil  telling  hjirn  that  the  case  set  for 
the  first  of  November  had  been  dismissed  by  plaintiffs  at  their  own  cost,  and 
calling  his  attention  to  the  necessity  of  vigorous  preparations  for  the  trial  of 
the  case  set  for  the  eighth  of  November.  On  the  first  or  second  of  Novem- 
ber I  received  a  letter  from  Hill,  dated  October  31st,  in  which  he  says  that 
he  had  written  to  Coulter  and  was  waiting  for  his  answer,  hoping  for  a  re- 
jiittance,  and  stating  that  he  (Hill)  had  sent  Clark  one  hundred  dollars  for 
witnesses,  and  if  that  was  all  got-o  must  send  one  hundred  dollars  more, 
*only,  as  you  know,  I  am  not  in  any  way  pecuniarily  interested  in  this  mat- 
ter. Let  it  go  as  it  may,  I  can't  hope  to  get  anything  out  of  it;  and  as  I 
have  hard  work  to  get  money,  I  do  dislike  to  throw  good  dollara  after  so  many 
bad  ones.* 

''To  this  letter  I  replied,  under  date  of  the  fourth  of  November,  telling  Hill 
that  it  was  absolutely  necessary  for  him  to  be  here  in  advance  of  the  trial,  or 
to  appoint  some  one  here  to  disburse  the  money.  To  this  letter  he  made  no 
reply,  but  we  were  informed  through  a  gentleman  from  Milford  that  Hill 
would  be  here  on  the  sixth  or  seventh  of  November,  but  Hill  did  not  come. 
The  eighth  of  November  arrived,  the  day  set  for  the  trial  of  the  most  impor- 
tant case.  I  had  heard  nothing  from  Hill  or  Coulter;  no  funds  had  been  pro- 
vided in  accordance  with  my  contract  with  Coulter ;  the  counsel  had  not  been 
paid,  as  Hill  had  been  distinctly  informed,  on  October  18th,  which  would  be 
required  in  advance  of  the  trial;  counsel  were  unwilling  to  proceed,  as  they 
were  not  only  without  their  fees,  but  would  become  liable  for  the  jury  and 
reporter's  fees  in  case  the  trial  had  proceeded.  In  this  dilemma  an  adjourn- 
ment for  a  day  was  procured,  and  after  waiting  till  about  two  o'clock  of  that 
day,  hoping  for  some  news  from  Coulter  or  Hill,  I  sent  the  following  dispatch 
to  Coulter: 
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"  *  Salt  Lake,  Nov.  8, 1880,  2:46  P.  m. 
"  'Geo.  T,  Coulter,  Brevoort  Hotel,  New  York :    Case  called.    Attorneys  will 
withdraw  without  money.    If  no  money  by  ten  o'clock  to-morrow,  give  me 
the  title  back,  and  I  will  manage  for  myself.  I.  C.  Harmer.' 

"At  five  minutes  to  ten  A.  m.  of  the  ninth  of  November,  I  received  the  fol- 
lowing reply,  addressed,  however,  to  T.  Chambers: 

;---^-^-,x  «  .New  York,  Nov.  9, 1880,  8:09  a.  m. 

***To  T.  Chambers:  Will  telegraph  money  to-day.  Had  no  idea  it  was 
urgent,  [so  urgent.]  Geo,  T.  Coulter.' 

"After  the  receipt  of  this  dispatch  I  again  procured  an  adjournment  of  the 
case  to  ten  o'clock  a.  m.  of  November  10,  1880,  hoping  and  expecting  that 
the  money  would  arrive  on  the  ninth,  as  Coulter  had  telegraphed,  but  at  11:45 
of  that  day  1  was  surprised  by  receiving  the  following  telegram; 

-   .-  "  '  New  York,  Nov.  9,  1880,  11 :  05  a.  m. 

"  *  To  T,  Chambers:  I  telegraphed  H.  C.  Hill  last  night  to  draw  on  me  at 
sight.    Will  this  do,  or  shall  I  telegraph  money?  Geo.  T.  Coulter.' 

"At  1: 15  on  the  same  day  I  sent  the  foUowing  reply: 

"  •  Salt  Lake,  Nov.  9, 1880. 
.     *^*To  Geo,  T,  Coulter^  Brevoort  Hotel,  N.  Y, :    Nothing  but  money  here 
forthwith  will  secure  defense, — delay  fatal.    Instantly  pay,  compromise,  or 
abandon.    Five  thousand  offered  for  compromise.    Answer  immediately. 

"«I.  C.  Harmer.' 

"I  will  remark  here  that  the  Stewart  Company  had,  during  these  adjourn- 
ments, offered  five  thousand  dollars  by  way  of  compromise,  or,  rather,  that  I 
would  withdraw  from  the  case,  and  I  deemed  it  my  duty  to  apprise  Mr.  Coul- 
ter of  the  fact.  I  wanted  and  hoped  to  receive  an  answer  immediately. 
Nothing  came  in  reply  during  the  night  of  November  9th.  On  the  morning 
of  the  tenth  we  could  hope  for  no  further  indulgence  from  the  court,  by  way 
of  further  postponement,  as  other  cases  were  pressing;  we  had  either  to  try 
the  case  or  quit.  On  the  morning  of  the  tenth,  knowing  that  the  time  in 
New  York  was  more  than  two  hours  earlier  than  here,  and  having  besieged  the 
telegraph  oflice  till  ten  a.  m.,  (time  here,)  and  inquired  of  the  banks  repeat- 
edly if  any  money  had  been  telegraphed  by  Coulter  or  Hill,  and  receiving 
neither  reply  or  advices  of  money,  at  10: 25  A.  m.  the  counsel  withdrew  from 
the  cases,  and  the  plaintiffs  took  such  action  as  they  saw  proper." 

J.  B.  Boseborough,  of  the  firm  of  Boseborouf2;b  &  Merritt,  in  his  affi- 
davit says  that  at  the  interview  at  their  office  on  the  eighteenth  of 
October,  spoken  of  by  Harmer  in  his  affidavit,  "Mr.  Hill  asked  Mr. 
Merritt  if  the  two  thousand  dollars  attorneys*  fees  were  to  be  paid  in 
advance  before  the  trial,"  and  Mr,  Merritt  answered  positively^  "Yes; 
before  the  cases  come  to  trial." 

Mr.  Boseborough  further  in  his  affidavit  says : 

"The  case  set  for  the  eighth  having  been  continued  over  from  day  to  day 
until  the  tenth  of  November,  both  Mr.  Coulter  and  Mr.  Hill,  and  also  Mr. 
Clark,  were  most  positively  informed  that  the  attorneys  would  withdraw  un- 
less the  two  thousand  dollars*  fee  for  the  trial  was  paid ;  and  they  had  ample 
time  to  provide  for  the  payment  of  that  money.  As  the  hour  for  convening 
of  the  court  on  the  tenth  arrived,  my  partner,  Mr.  Merritt,  went  down  to  the 
telegraph  oflice,  to  the  Deseret  National  Bank,  and  to  Wells,  Fargo  &  Co.'a 
Bank,  and  inquired  if  any  telegram,  or  telegraphic  transfer  of  money,  had 
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been  received  from  Mr.  Coulter  up  to  that  hour,  and  was  informed  at  each 
place  that  tliere  had  not  been;  and  I  particularly  requested  the  agents  at  the 
telegraph  office,  and  at  each  of  said  bunks,  in  case  there  was  any  such  tele- 
g\nm  or  telegraphic  transfer  from  Mr.  Coulter,  to  send  the  information  im- 
mediately to  the  court-room;  and  I  repaired  to  the  court-room  a  few  minutes 
after  ten  o'clock.  There  was  a  delay  on  account  of  intervening  business  or 
motions  until  about  twenty-five  minutes  past  ten  o'clock,  when  the  ciise  set 
for  that  day  was  called,  and  I  thereupon  arose  and  stated  to  the  court  that  my 
firm  withdrew  from  that  case,  and  all  other  cases  between  the  same  parties 
in  court,  and  that  I  deemed  it  proper  for  myself,  and  out  of  respect  to  the 
court,  to  state  that  the  reason  we  withdrew  at  that  late  day  was  in  order  to 
give  the  defendants,  or  the  defendant  who  was  to  pay  the  attorneys'  fees  in 
this  case,  every  opportunity  to  perform  the  agreement  on  his  pait,  and  that 
he  had  not  pex-formed  his  part,  and  we  therefore  withdrew  from  the  cases.  I 
had  been  informed,  in  the  course  of  the  litigation  before  this,  that  Mr.  Harmer 
had  transferred  all  bis  interest  in  the  property  in  litigation  to  the  defendant 
Coulter,  and  Coulter,  in  consideration  thereof,  had  undertiike^  to  pay  the  at- 
torneys' fees,  and  other  expenses  of  the  litigation.  After  we  iiad  withdrawn 
from  the  cases  and  returned  to  our  office,  at  fifty  minutes  after  ten  o'clock, 
Mr.  Dooley,  agent  of  Wells,  Fargo  &  Co.,  came  to  our  oflice  in  haste,  and 
stated  that  he  had  just  received  a  telegraphic  transfer  of  two  thousand  dollars 
from  George  T.  Coulter  for  us.  1  immediately  pointed  to  the  clock,  and  Ciilled 
Mr.  Dooley's  attention, — it  was  then  just  ten  minutes  to  eleven  o'clock,— >and 
told  him  that  he  was  too  late,  and  we  declined  to  accept  the  remittance,  for  the 
reason  that  we  had,  after  due  notice  to  Mr.  Coulter,  withdrawn  from  the  cases 
in  open  court  that  morning.  I  never  had  any  communication  or  conference 
with  the  plaintiff  or  its  attorneys  in  regard  to  Mr.  Harmer  withdrawing  from 
the  cases,  or  for  any  terms  on  his  behalf,  pending  the  continuance  of  the  cases 
from  the  eighth  to  the  tenth  of  November.  I  had  heard  that  the  plaintiff  had 
offered  five  thousand  dollars  to  Mr.  Harmer,  and  upon  hearing  tlmt,  I  went 
and  informed  Harmer  of  what  I  hiul  heard,  saying  to  him  that  he  could  do  as 
he  pleiised  about  the  matter;  that  we  would  withdraw  from  the  cases  unless 
our  fees  were  paid  before  the  trials  were  entered  upon,  and  that  'r>  that  ca.se 
we  had  nothing  to  say,  and  no  charge  to  make,  and  did  not  receive  any  fur- 
ther money." 

From  the  numerous  affidavits,  telegrams,  and  letters  filed  in  sup- 
port of  the  motioD  for  new  trial,  it  is  evident  that  Harmer  claimed  to 
be  a  part  owner  of  the  mining  property  in  controversy,  and  conveyed 
a  large  share  of  his  interest  to  Coulter,  who,  in  part  payment  therefor, 
agreed  to  pay  and  defray  all  the  expense  of  the  preparation  for  and  the 
trial  of  the  cases  against  Harmer  and  others,  affecting  or  in  any  way 
involving  the  right  to  these  mining  claims,  and  that  Coulter  was  there- 
upon made  party  defendant  in  these  cases.  It  also  clearly  appears 
that  as  early  as  September  30,  18S0,  he  was  informed  that  his  attor- 
neys, and  Hill,  his  agent,  and  his  co-defendant,  Harmer,  were  of  the 
opinion  that  at  least  $5,000  would  be  required  to  pay  all  expenses  of 
witnesses,  experts,  reporter,  and  attorneys'  fees,  which  were  to  be  paid 
in  advance,  and  the  incidental  expenses  of  preparation  for  trial ;  and 
that  the  trial  of  this  case  was  set  for  the  eighth  day  of  November. 
With  all  of  these  facts  fully  known  to  him,  ordinary  business  prudence 
would  seem  to  have  required  that  he  furnish  his  agent,  his  co-defend- 
ant, or  his  attorneys,  the  necessary  means  to  prepare  the  case  lor 
v.5p,no.  •-  */v 
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trial,  by  the  necessary  examination  of  the  mine  by  the  proper  experts, 
and  to  secure  the  attendance  of  his  witnesses,  and  the  services  of  the 
counsel  in  the  case,  beyond  doubt.  He  did  neither  one  of  these  things, 
any  one  of  which  is  essential  to  a  fair  trial  of  a  mining  case  like  this. 
The  case  at  the  time  it  was  called  for  trial  was  postponed  from  the 
eighth  to  the  ninth,  and  from  the  ninth  to  the  tenth,  of  November, 
on  the  application  of  the  defendants*  attorneys,  in  expectation  that 
Coulter  would  pay  the  attorneys  the  compensation  known  by  him  to 
be  required  by  them  before  entering  upon  the  trial;  he  being  duly  in- 
formed of  what  was  being  done,  and  the  cause  of  delay,  and  that  the 
attorneys  would  withdraw  from  the  case  unless  they  were  paid. 

Coulter  had  no  reason  to  expect  that  the  attorneys  for  defendants 
would  commence  the  trial  until  their  fees  were  paid;  they  had  re- 
])eatedly  informed  him  that  they  must  be  paid  in  advance;  they  had 
tiie  right  to  make  such  payment  a  condition  in  the  contract  of  em- 
ployment, and  to  insist  upon  its  fulfillment.  The  case  had  been  called 
lor  trial,  and  twice  postponed  on  application  of  his  attorneys,  because 
of  his  failure  to  comply  with  their  demand  to  be  paid  in  advance;  it 
was  but  partially  or  indifferently  prepared  for  trial,  because  the  nec- 
essary means  were  not  furnished  for  that  purpose.  Coulter  not  only 
had  failed  to  pay  his  attorneys  as  required  by  them,  but  had  failed  to 
comply  with  his  contract  with  Harmer  to  furnish  the  money  to  defray 
the  necessary  expenses  of  the  trial  and  the  preparation  for  it.  Under 
these  circumstances,  he  had  no  right  to  be  surprised,  nor  to  the  rights 
arising  from  a  legal  surprise.  His  own  neglect,  if  not  premeditated 
laches,  was  the  cause  of  the  acts  complained  of  by  him,  and  because 
of  which  he  now  claims  a  new  trial.  A  pure  and  just  administration 
of  the  law  will  not  permit  this  kind  of  practice.  Brooks  y.  Douglass^ 
32  Cal.  208;  Patterson  v.  Ely,  19  Cal.  28,  35.  36.  But  it  is  urged  by 
counsel  in  argument  that  Coulter  authorized  Hill  to  draw  on  him  at 
sight  for  the  necessary  funds  to  pay  attorneys,  and  that  after  he  learned 
that  they  woui^  refuse  to  accept  the  draft  as  payment,  he  transferred 
the  money  by  telegraph  to  Salt  Lake  City.  In  answer  to  this,  it  may 
be  said  that  if  he  saw  fit,  with  a  full  knowledge  of  the  facts,  to  wait 
until  after  the  case  had  been  called  in  its  order  for  trial  before  mak- 
ing any  effort  to  pay  his  attorneys,  and  without  any  assurance  from 
them  that  the  draft  would  be  accepted  as  money,  he  did  it  at  his  own 
risk,  W'ith  full  knowledge  of  the  consequences  in  case  of  a  refusal  to 
accept  it  in  payment.  Without  some  assurance  on  their  part  that  the 
draft  would  be  acceptable,  he  was  not  authorized  by  law  to  assume 
that  it  would  be  received  as  payment. 

The  affidavits  tend  to  show,  and  it  is  undoubtedly  true,  that  during 
the  eighth,  ninth,  and  tenth  of  November,  Harmer  was  negotiating  a 
compromise  of  the  case  with  the  plaintiff,  and  that  upon  the  failure  of 
Coulter  to  forward  the  money  on  the  morning  of  the  tenth,  and  upon 
the  withdrawal  of  the  counsel  for  defendants,  he  closed  the  negotiations 
by  agreeing  to  receive  or  by  receiving  ?5,000  for  the  defendants  in  the 
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cases.  The  payment  of  this  money  to  Harmer  made  the  judgment 
of  the  court  no  more  and  no  less  binding  upon  Coulter  unless  he  agreed 
to  it  by  receiving  a  part  of  the  money,  or  otherwise.  It  is  not  easy  to 
see  how  Coulter  was  wronged  by  this.  Harmer  may  have  been  dis- 
ingenuous with  the  plaintiff,  but  Coulter  has  no  ground  of  complaint; 
if  he  sees  fit  to  approve  or  confirm  the  action,  he  can  do  so,  but  if  not, 
his  rights  remain  the  same,  unless  the  relations  between  them  were 
such  that  Coulter  was  bound  by  Harmer's  acts.  If  he  was  wronged, 
his  remedy  is  not  by  motion  for  a  new  trial  upon  the  ground  of  ac- 
cident or  surprise.  It  is  a  universally  admitted  rule  of  practice  that 
no  person  is  entitled  to  a  new  trial  unless  he  has  used  due  diligence 
to  avoid  the  acts  or  grounds  upon  which  he  bases  his  motion.  Apply 
this  rule  to  the  present  case,  and  it  may  well  be  said  that  Coulter, 
upon  being  informed  that  the  attorneys  for  the  defense  insisted  upon 
their  pay  for  services  before  trial,  should  have  seen  to  it  that  they 
were  so  paid.  And  a  failure  on  his  part  in  this  respect,  and  the  with- 
drawal from  the  case  because  they  were  not  so  paid,  and  the  reason- 
able and  probable  consequences  of  such  withdrawal,  do  not  entitle 
him  to  a  new  trial.     The  judgment  of  the  district  court  is  affirmed. 

HuNTEB,  G.  J.,  and  Emebson,  J.,  concurred. 


Btewabt  Mining  Co.  v.  Coclteh.    (Two  Cases) 

Filed  June,  lb82. 

FoUowinsf  the  theory  of  the  above  opinion  in  Stewart  Mtniuy  Co.  v.  Coulter,  ante, 
557,  motions  for  uew  trials  in  these  cases  denied. 


Mount  o.  Simons. 
Filed  January,  li>83. 
Appeal  from  Judoment—Same  fkom  Order. 

Appeal  will  not  je  allowed  from  a  judgment  more  thnn  one  yeiir  aft^r  ft  was 
given ;  but,  from  an  order  denying  a  new  trial,  appeal  will  be  allowed  after  that 
space  of  time. 

Appeal  from  Third  district  court. 

Woods  dt  Hoffmnn,  for  motion. 

E.  D.  Uoge  and  £".  T.  Van  Zile,  against 
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Logan  City  v.  ISvck. 

Filed  June,  1883. 
Chahteti  of  Tjooan  CrTT— Intoxicating  Liquors— Phohibition  Ordinance. 

Appeal  from  First  district  court, 

IF.  H.  Dickson,  for  appellant. 

Sheeks  <Jt  Raidins,  for  respondent. 

By  the  Court.  The  judgment  in  this  case  is  reverQe'l  upon  the 
authority  of  Logan  City  v.  Buck,  2  Pac.  iiEP,  706,  a  caoo  i/ttlwcuu  ine 
same  parties,  decided  at  this  term. 


LooAN  City  v.  Edwards. 

Filed  June,  1883. 

Charter  of  Logan  City— Intoxicating  Liquors— Proittbition  Ordinancr. 
Judgtueut  reversed  on  tlieory  announced  in  Logan  City  v.  Buck^  2  Pac  Kep. 
706. 

Appeal  from  First  district  court. 

IF.  H.  Dickson^  for  appellant. 

Sheeks  dt  Rawlins,  for  respondent. 

By  the  Court.  The  same  questions  raised  on  this  appeal  were  de- 
cided against  the  respondent  in  Logan  City  v.  Buck,  2  Pao.  Rep.  706. 
Upon  the  authority  of  that  case,  therefore,  the  judgment  iu  liiis  is 
reversed. 


Logan  City  r.  Edwards. 

Filed  June,  1883. 

Charter  of  Logan  Citt— Intoxicating  Liquons— Prohtbition  Ordinance. 
Judgment  reversed  on  tlieory  announced  in  Logan  CUyy.  Buck,  2  Pag.  Kep. 
706. 

Appeal  from  First  district  court. 

W,  H.  Dickson,  for  appellant. 

Sheeks  d  Rawlins,  for  respondent. 

By  the  Court.  The  same  questions  raised  on  this  appeal  were  de- 
cided against  the  respondent  in  Logan  City  v.  Buck,  2  Pac  Rep.  706. 
Upon  the  authority  of  that  case,  therefore,  the  judgment  in  this  is 
reversed. 
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<3  Utah,  404) 

People  v.  Hopt.* 

Filed  June,  1884. 

CnT^rmAT*  Practtotb— Stat  op  Execution— W hit  of  Ert^oii  to  SuPi^K^m  Coukt 
OP  TiiK  United  States— Power  op  toe  Supreme  Court  op  the  Territory. 
In  case  of  a  writ  of  error  being  procured  from  tlio  supreme  court  of  the  United 
States,  in  a  criminal  cause,  after  sentence  of  death  afllrmed  by  tlie  supreme  court 
of  the  territory,  the  latter  cannot  issue  a  stay  of  execution  pending  the  hear- 
ing on  the  writ. 

Appeal  from  Third  district  court. 

W.  6r.  Van  Horn  and  S.  II.  Snyder,  for  defendant* 

W.  H.  Dickson,  U.  S.  Dist.  Atty.,  for  the  People. 

By  the  Coubt.  These  several  motions  which  have  been  siihmittcd 
to  the  court,  raising  the  same  questions  that  have  been  raised  by  the 
voluntary  appearance  of  so  many  members  of  the  bar^  have  been  sub- 
mitted to  the  court  from  time  to  time,  while  it  was  in  the  midst  of 
other  business,  and  without  giving  to  the  court  an  opportunity  to  give 
that  thorough  consideration  and  examination  of  the  subject  that  its 
gravity  really  demanded.  Of  course,  counsel  were  anxious  to  proceed 
step  by  step,  and  take  such  steps  as  they  thought  themselves  entitled 
to,  and  have — while  not  insisting  upon  it  offensively  in  any  way — re- 
quired of  the  court  an  immediate  answer,  and  the  decisions  have  been 
given,  as  I  said  before,  without  chance  for  mature  deliberation,  and 
without  any  opportunity  to  examine  authorities  upon  the  subject.  The 
time  given  us  since  the  discussion  this  afternoon  has  been  the  longest 
we  have  had  to  avail  ourselves  of  at  any  time  since  these  several  mo- 
tions have  been  submitted. 

The  court  unanimously  adheres  to  its  opinion  heretofore  given  as 
to  the  power  of  this  court  in  the  present  state  of  the  case.  The  dis- 
cussion this  afternoon  has  been  participated  in  by  many  respectable 
members  of  the  bar;  men  who,  of  course,  had  no  earthly  interest  in 
the  case,  excepting  that  interest  that  is  spontaneous  with  all  members 
of  the  bar  who  are  loyal  to  the  law  and  loyal  to  their  profession,  and 
whose  only  desire  is  that  all  the  proceedings  of  the  court  shall  be  ac- 
cording to  the  law.  This  discussion  has  evidenced  their  earnestness, 
and  their  great  desire  that  the  court  should  commit  no  error  in  a  case 
of  this  importance.  The  case  is  important,  not  only  by  reason  of  the 
gravity  of  the  offense  and  the  effect  of  the  execution,  if  carried  out, 
but  it  is  important  in  another  sense :  no  case  of  the  kind  has  ever 
arisen;  no  case  of  the  kind  can  arise  in  any  other  territory  than  this; 
there  is  no  otlier  territory  in  which  an  appeal  is  given  in  this  class  of 
cases  to  the  supreme  court  of  the  United  States ;  and  hence  we  have 
no  precedent  to  govern  us  at  all,  and  we  have  had  to  judge  of  it  in 
accordance  with  our  notions  of  the  law,  and  in  the  manner  I  have  sug- 
gested. The  court  is  very  anxious  as  to  what  the  effect  would  be  if 
it  should  grant  a  stay  of  the  execution  by  exercising  a  doubtful  power 
upon  its  part,  and  we  have  come  to  the  conclusion  unanimously,  as  I 

>8ee  9  Paa  Rep.  407. 
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said  before,  to  adhere  to  our  former  decision  in  the  matter;  but  the 
court  unites  unanimously  in  recommending  to  the  governor  that  he 
grant  a  reprieve.  There  is  no  question  about  his  power;  there  is  no 
question,  then,  but  that  the  sentence  and  judgment  remain  until  re- 
versed by  the  proper  tribunal;  and  hence  we  unite  in  recommending 
to  the  executive  that  he  exercise  the  power  that  is  unquestionably 
given  him  by  the  statute,  and  no  doubt  can  then  arise  as  to  what  the 
effect  will  be. 

We  of  course  feel  obliged  to  the  members  of  the  bar;  for  what  they 
volunteered  to  do  is  simply  a  demonstration  to  us  of  what  we  have 
known  before,  that  they  were  loyal  to  their  ideas  of  the  law.  They  have 
been  candid  in  expressing  their  opinions,  and  have  expressed  them  in 
such  a  manner  that  it  has  made  the  question  at  least  debatable,  and 
we  have  thought  it  better  all  around  to  suggest  executive  action,  es- 
pecially in  view  of  the  position  taken  by  the  district  attorney  himself, 
as  the  members  of  the  bar  will  recollect,  in  stating  that  it  was  his  re- 
quest or  his  wish — at  least,  I  think  he  said  his  wish  or  his  willingness 
— that  the  executive  clemency  should  be  used  in  that  way,  in  view  of 
the  earnest  discussion  that  has  been  raised  in  relation  to  the  case. 
We  think  we  have  done  what  it  is  our  duty  to  do,  and  it  commends 
itself  to  our  consciences.     Stay  of  execution  denied. 
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SUPREME  COURT  OF  OREGON. 


JaCDBSEN    v.  JACOBSF4N. 
Filed  January  15,  16S5, 

1.  Di voncK—liionT  of  Suit — When  it  Acchues. 

By  the  right  of  suit  spoken  of  iu  sciction  4tM  of  the  Civil  Code,  in  rcfercnc^c 
to  applicants  for  divorce  on  the  ground  of  cruel  and  inhuman  treatment,  is 
n.eant  a  present  ••ight  to  resort  to  the  courts  of  law  for  redress.  Such  a  right 
does  not  accrue  until  the  plaintiff  has  been  for  one  year  a  resident  of  the  slate. 

2.  Same— When  Acts  Complained  of  OccininED  in  Another  State. 

The  limitntions  provided  lor  in  section  493  of  the  Civil  Code  do  not  apply  to 
a  party  resident  in  (Oregon  no  longer  than  a  year,  wiiosc  cause  of  action  aiusu 
during  a  residence  in  anotlier  state. 

Appeal  from  Wasco  county. 

IV.  IL  Bird,  for  appellant. 

No  appearance  for  respondent. 

By  the  Court.  Plaintiff  and  defendant  were  residents  of  Wash- 
ington Territory  until  December,  1882,  when  they  separated,  plaintiff 
returning  to  this  state,  where  she  has  since  lived.  On  the  twenty- 
eighth  of  January,  1884,  she  began  this  suit  for  a  divorce  on  the  ground 
of  the  cruel  and  inhuman  treatment  of  her  husband.  No  answer  or 
appearance  was  made  by  the  defendant.  The  facts  alleged  were  sat- 
isfactorily established  by  the  evidence,  bat  the  last  act  complained  of 
or  proven  happened  before  the  separation  of  the  parties,  and  more 
than  a  year  prior  to  the  commencement  of  this  suit.  The  last  clause 
of  section  494  of  the  Civil  Code  provides  that  "when  the  suit  is  'or 
any  of  the  causes  specified  in  subdivisions  3, 4,  5,  or  6  of  section  491, 
the  defendant  may  admit  the  charge,  and  show  in  bar  of  the  suit  that 
the  act  complained  of  *  *  *  has  not  been  committed  within  one 
year  after  the  I'ight  of  suit  accrued,"  and  said  subdivision  6  is  the 
one  upon  which  this  suit  is  grounded.  It  was  held  by  the  court  be- 
low that  the  clause  of  section  404,  just  quoted,  constituted  a  bar  when- 
ever it  appeared  that  more  than  a  year  had  elapsed  between  the  act 
complained  of  and  the  commencement  of  the  suitr  and  this,  whether 
the  defendant  claimed  the  benefit  of  the  provision  or  not.  We  are 
unable  to  concur  in  this  view.  By  section  493  it  is  enacted  that  "in 
a  suit  for  the  dissolution  of  the  marriage  contract  the  plaintiff  therein 
must  be  an  inhabitant  of  the  state  at  the  commencement  of  the  suit, 
and  for  one  year  prior  thereto,  which  residence  shall  be  sufficient  to 
give  the  court  jurisdiction  without  regard  u  the  place  where  the  mar- 
riage was  solemnized  or  the  cause  of  suit  .tiose." 

In  this  case  it  appears  that  when  the  conduct  of  the  defendant  be- 
came such  that  the  plaintiff  could  no  longer  endure  it,  she  left  his 
domicile  and  took  up  her  residence  in  this  state.  Under  section  493 
she  could  not  maintain  a  suit  here  until  she  had  been  an  inhabitant 
of  the  state  for  one  year;  and,  according  to  the  views  of  the  court 
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below,  she  is  barred  when  the  year  has  elapsed.  But  it  seems  clear 
that  by  the  "right  of  suit"  spoken  of  in  section  494,  is  meant  a  pres- 
ent right  to  resort  to  the  courts  for  redress.  Such  a  right  did  not 
accrue  to  the  plaintiff  till  she  had  been  an  inhabitant  of  this  state  for 
one  year,  or  less  than  two  months  before  she  filed  her  complaint. 
Whether  the  provisions  of  section  494,  above  quoted,  could  be  held  to 
bar  a  suit  in  any  case,  when  not  pleaded  by  the  defendant,  it  is  not 
necessary  now  to  decide.  Let  a  decree  be  entered  in  accordance  with 
the  prayer  of  the  complaint. 
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SUPREME  COURT  OF  WYOMING. 


Tbabinq  and  others  t\  Meyer. 

Filed  January  29, 1885, 

WniT  OP  Error— Failure  to  File  Abstract— DisMras^AL— Costs. 

When  plaintiff  in  error  fails  to  file  the  abstract  of  the  record  within  the  time 
prescribed  by  rule  of  court,  the  case  will  be  dismissed,  with  costs. 

J.  IF.  Blakcy  for  plaintiffs  in  error. 

Downey  d  Orocshcck,  for  defendant  in  error. 

Lacey,  C.  J.  For  the  failure  of  plaintiffs  in  error  to  file  the  ab- 
stract of  the  record  within  the  time  prescribed  by  rule  12  of  this  court, 
the  motion  of  defendant  in  error  to  dismiss  the  writ  of  error  and  strike 
this  cause  from  the  docket  is  sustained.  Costs  against  plaintiffs  in 
error. 

(All  concurring.) 


Collins  and  others  v.  Johnson. 
Filed  January  29,  1685. 

M.  M.  Corlett,  for  plaintiffs  in  error. 

J.   W.  lilake^  for  defendant  in  error. 

Lacey,  C.  J.  For  the  same  cause  as  in  Trahing  v.  M^.yer,  nuprrr,  the  writ  of  error 
is  dismissed  and  this  cause  is  stricken  from  the  ducket.  Costs  against  plaintiffs  in 
error. 

(All  concurring.) 
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SUPREME  COURT  OF  MONTANA. 


Silver  Bow  Mining  &  MiLLiNa  Go.  r.  (Jlauke  and  others. 

Filed  January  7,  1885. 

J.  Mining  CLAnrs— Rigiitb  op  Owners  under  Act  of  1865. 

Hy  acquiring  a  mining  claim  under  the  statute  of  1865  the  only  right  the- 
miner  had  was  possession  aud  the  necessary  use  of  his  vein,  and  this  rigiit  tliat 
slaiule  protected. 

2.  Same— liiGiiTS  op  Ownekb  under  Act  of  1872. 

In  enacting  the  statute  of  May  10,  .872, congress  designed  to  sell  the  mineral 
lands.  This  land  is  declared  '•  open  to  occupation  and  purchase,'*  and  this  lan- 
guage will  not  bear  the  inicrpretation  that  the  government  intended  therel)y 
to  sell  to  the  purchaser  of  a  minmg  claim  a  mining  easement  therein,  or  simpiV 
the  right  to  occupy  and  possess  the  mining  claim  for  the  necessary  use  of  thi» 
mineral  vein.  The  right  to  occupy  and  purchase,  means  the  right  to  acquiro^ 
the  full  title  to  the  land. 

3.  Same— PowEii  of  L.and-Office  over  Land  Once  Sold. 

If  the  location  of  a  mining  claim  has  the  eff<'Ct  of  a  grant  by  the  United  States 
to  the  locator  of  the  right  to  the  present  and  exclusive  possession  of  the  ground 
located,  it  follows  that  there  could  not  be  a  like  grant  of  the  same  properly  to- 
any  other  person.     It  is  already  sold,  and  has  become  private  property. 

4.  Same— SunsEQUENT  Town-Site  Application— Duty  op  Mininq  Claim  Owner 

AS  TO   OPPOJJiNG  A   GltANT. 

The  town-s.te  applicHti()n  and  entry  not  oeing  applicable  to,  or  in  any  man- 
ner alleciing  a  prior  mining  claim  located  accoiding  to  law,  there  is  no  obliga- 
tion upon  the  owner  of  the  mining  claim  to  file  an  adverse  claim  to  the  entry 
of  the  town-site. 

5.  9a MK— Scope  of  a  Patent— UNAUtnonizED  Act  of  Land-Officer. 

A  patent  relates  Imck  to  the  right.  A  patent  to  a  mining  claim  relates  hack 
to  the  location,  and  is  the  consummation  of  the  purcha.«»e  then  made.  No  un- 
authorized act  of  the  land-oilicer  in  issuing  a  patent  can  affect  this  right. 

6.  Sa.ME— DEPAKT.MENT  MUST  ACT  WITHIN  1T8  AUTHORITY. 

The  action  of  the  land  department  in  issuing  patents  for  the  public  iands  ia 
conclusive  as  to  the  legal  title,  when  acting  within  the  scope  of  its  authority. 

7.  Same— Town -Site  Patents- Mining  Claims  Excepted  from  Them. 

The  land  department  is  only  authorized  to  issue  patents  to  the  prohate  judge 
for  town-site  purposes  on  the  pul)lic  lands,  not  lands  previously  granted  and 
sold  or  reserved  from  sale.  And  the  act  authorizing  the  issue  of  such  patents 
forbids  the  department  to  include  in  the  patent  any  mines,  mining  claim,  or 
possession. 

Appeal  from  Silver  Bow  county, 

W,  W.  Dixon,  for  respondent. 

Knowles  d  Forhis,  for  appellants. 

Wade,  C.  J.  This  is  an  action  in  the  nature  of  ejectment,  in  which 
the  respondent  seeks  to  recover  the  possession  of  a  certain  mining- 
claim  location,  known  as  the  "Pawnbroker  Lode  Claim,"  situate  in 
Summit  Valley  mining  district,  Silver  Bow  county,  claimed  by  ap- 
pellants as  a  part  of  the  Butte  town-site.  There  was  but  little  con- 
troversy at  the  trial  as  to  the  facts,  which  are,  in  substance,  as  fol- 
lows: That  the  Pawnbroker  mining  claim  was  located  and  claimed 
on  the  sixteenth  day  o.  November,  1875,  on  what  was  then  the  pub- 
lic and  unappropriated  mineral  lands  of  the  United  States;  that  ai 
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the  time  of  such  location  and  claim  the  grantors  of  plaintiff  had  dis- 
covered, within  the  limits  of  said  claim,  a  vein  or  lode  of  quartz,  in 
place,  containing  silver  and  other  valuable  deposits,  with  at  least 
one  well-defined  wall;  that  at  the  time  of  such  location  the  same  was 
distinctly  marked  on  the  ground,  so  that  its  boundaries  could  be 
readily  traced,  and  a  notice  of  the  claim  posted  on  the  ground;  and 
that  within  20  days  after  said  discovery  and  location  a  declaratory 
statement,  in  due  form  of  law,  was  filed  and  recorded  in  the  proper 
county,  and  a  duplicate  thereof  posted  at  discovery  shaft  on  said 
claim  at  the  time  of  said  location;  that  said  location  and  claim  were 
made  under  the  act  of  congress  of  May  10, 1872,  and  the  laws  of  the 
territory;  that  there  was  not,  at  the  time  of  said  location  and  claim, 
or  since,  any  local  rules,  laws,  customs,  or  regulations  of  miners  in 
force  in  Summit  Valley  mining  district,  and  that  the  location  and 
claim  of  the  Pawnbroker  claim  was  in  all  respects  regular,  and  ac- 
cording to  the  laws  of  the  United  States  and  the  territory  of  Montana, 
and  everything  necessary  was  done  to  make  the  same  a  valid  mining 
location  and  claim  at  that  time;  that  the  locators  and  their  grantees, 
as  to  work  on  said  claim,  and  in  all  other  respects,  complied  with  the 
law,  so  as  to  preserve  whatever  title  to  said  claim  was  acquired  by 
said  location;  that  in  the  month  of  May,  1878,  an  application,  in  due 
form  of  law,  for  a  patent  was  made  for  said  Pawnbroker  mining  claim, 
nnderand  by  virtue  of  the  location  thereof  made  November  16, 1875; 
that  notice  of  said  application  was  given  as  provided  by  law;  that  no 
protest  or  adverse  claim  was  made  thereto;  that  upon  said  applica- 
tion a  patent  dated  January  15, 1880,  was  issued  for  said  Pawnbroker 
mining  claim,  which  is  the  patent  mentioned  in  the  answer  and  rep- 
lication, and  under  which  respondent  claims;  that  said  patent  con- 
tained a  clause  ''excepting  and  excluding  from  said  patent  all  town- 
site  property  rights  upon  the  surface,  and  all  houses,  buildings,  lots, 
blocks,  streets,  alleys,  or  other  municipal  improvements  on  the  sur- 
face of  said  Pawnbroker  mining  claim ; "  that  the  proceedings  upon 
the  application  for  the  patent  for  the  Butte  town-site  mentioned  in 
the  answer  and  replication  were  in  due  form  of  law,  and  that  no  pro- 
test against  or  adverse  claim  to  any  part  of  the  Pawnbroker  claim, 
which  was  embraced  in  said  town-site  patent,  was  made  against  or 
to  said  application  by  any  one  claiming  title  to  the  Pawnbroker  claim; 
that  the  defendants  have  and  own  all  the  right  and  title  which  was 
acquired  by  law,  or  could  be  legally  conveyed  by  the  probate  judge, 
under  the  patent  to  the  probate  judge  for  the  Butte  town-site,  dated 
September  26, 1877,  in  and  to  all  those  portions  of  the  surface  ground 
of  the  Pawnbroker  mining  claim  which  are  embraced  within  the  lim- 
its of  said  town-site  patent;  that  said  patent  contains  in  it  a  pro- 
vision as  follows,  to-wit:  "No  title  shall  be  hereby  acquired  to  any 
mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  mining  claim 
or  possession  held  under  existing  laws  of  congress;"  that  the  Pawn- 
broker claim,  described  in  the  complaint  herein,  was  at  the  time  of 
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the  issuance  and  date  of  said  town-site  patent,  and  before  and  since, 
a  valid  mining  claim  and  possession,  held  under  existing  laws  of  con- 
gress,— to- wit,  under  the  act  of  May  10,  1872, — and  the  laws  of  Mon- 
tana territory,  by  the  grantors  and  predecessors  in  interest  of  the 
plaintiffs. 

Under  this  state  of  facts,  was  any  title  or  right  of  possession  to  the 
Pawnbroker  mining  claim,  or  any  part  thereof,  conveyed  or  passed 
by  the  town-site  patent,  or  by  any  deed  made  by  the  probate  judge  in 
pursuance  thereof?  What  are  the  rights  of  the  respective  parties  to 
the  land  and  premises  in  dispute?  These  rights  must  be  determined 
by  an  interpretation  of  the  acts  of  congress  in  relation  to  the  acqui- 
sition of  title  to  the  public  mineral  lands,  and  to  town-sites  situate 
on  the  public  lands,  which  statutes  are  as  follows: 

Rev.  St.  U.  S.  §  2386:  "When  mineral  veins  are  possosaed,  which  posses- 
sion is  recognized  by  local  authority,  and  to  the  extent  so  possessed  and  rec- 
ognized, the  title  to  town  lots  to  be  acquired  shall  be  subject  to  such  recog- 
nized pi)ssession  and  the  necessary  use  thereof;  but  nothing  contained  in 
this  section  shall  be  so  construed  as  to  recognize  any  color  of  title  in  posses- 
sore for  ruining  purposes  as  against  the  United  States." 

Section  2387  provides  for  the  entry  of  town-sites  on  the  public 
lands  in  trust  for  the  use  of  the  occupants  thereof. 

Sec.  2392;  "Xo  title  shall  be  acquired  under  the  foregoing  provisions  of 
this  chapter  to  any  mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid 
mining  claim  or  possession,  held  under  existing  laws." 

Sec.  2318:  "In  all  cases,  lands  valuable  for  mineral  shall  bo  reserved  from 
sale,  excopt  as  otherwise  expressly  directed  by  law." 

Sec.  2319:  "All  valuable  mineral  deposits  in  lands  belonging  to  the  United 
States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and 
open  to  exploration  and  purchase,  and  the  lands  in  which  they  are  found,  to 
occupation  and  purchase,  by  citizens  of  the  I'^nited  States,  and  those  who  have 
declared  tiieir  intention  to  become  such,  under  regulations  prescribed  by  law, 
and  according  to  the  looal  customs  and  regulations  of  minors  in  tlie  several 
mining  districts,  so  far  as  the  same  are  applicable,  and  not  incouiiistent  with 
the  laws  of  the  United  States." 

Section  2320  regulates  the  size  of  mining  claims,  and  provides, 
among  other  things,  that  no  claim  shall  extend  more  thjin  300  feet 
on  each  side  of  the  middle  of  the  vein  at  the  surface,  nor  shall  any 
claim  be  limited  by  any  mining  regulation  to  less  than  25  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface.  Section  2322  provides 
that  the  locators  of  all  mining  locations  hereafter  made  on  any  min- 
eral vein,  lode,  or  ledge,  "shall  have  the  exclusive  right  of  possession 
and  enjoyment  of  all  surface  ground  included  within  the  lines  of  their 
locations."  Section  2324  regulates  the  manner  of  locating,  record- 
ing, marking  the  boundaries  of  the  claim,  and  the  amount  of  work 
necessary  to  hold  possession  of  the  claim.  Section  232.5  points  out 
how  a  patent  to  a  mining  claim  may  be  obtained;  and  section  2326 
provides  for  filing  an  adverse  claim,  and  the  proceedings  to  determine 
the  right  of  possession  to  the  ground  in  dispute. 
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These  are  parts  of  our  system  of  pre-emption  laws  providin^^  for 
the  sale  and  acquisition  of  title  to  the  public  minerallands and  otlier 
lands  belonging  to  the  United  States,  and,  as  they  concern  the  same 
subject-matter,  they  are  in  pari  materia,  and  must  be  construed  to- 
gether, and  effect  must  be  given  to  each  section  and  provision  of  the 
law  so  far  as  possible. 

Prior  to  1806  it  had  been  the  settled  policy  oi  trie  government,  in 
disf^osing  of  \ae  public  lands,  to  reserve  the  mines  and  nineral  lands 
for  the  use  of  the  Dnited  States.  Prior  to  that  date  the  uniform 
reservation  of  mineral  lands  from  survey,  from  sale,  from  pre-emp- 
tion, and  from  all  grants,  whether  for  railroads,  public  buildings,  or 
other  purposes,  fixed  and  settled  the  policy  of  the  government  in  re- 
lation to  such  lands.  Mining  Co.  v.  Consolidated  Min,  Co.  102  U.  S. 
167;  U.  S.  V.  Gratiot,  14  Pet.  526;  Morton  v.  Nebraska,  21  Wall. 
660.  Prior  to  that  date  it  was  impossible  for  an  individual  to  ac- 
quire title  to  the  mineral  lands.  Though  the  government  had,  in  va- 
rious ways,  recognized  the  possessory  rights  of  miners  on  the  public 
mineral  lands,  and  their  rules  and  regulations  in  relation  thereto,  yet 
it  was  always  careful  not  to  part  with  its  title.  The  act  of  1865,  § 
2386,  above  quoted,  was  a  recognition  of  both  the  possessory  rights  of 
the  miners  on  the  public  mineral  lands,  and  the  authority  and  valid- 
ity of  the  local  rules  and  regulations  in  relation  thereto,  while  yet 
the  government  had  no  intention  of  parting  with  its  title  to  such 
lands.  This  statute  must  be  construed  with  the  others  bearing  upon 
the  same  subject ;  but  in  arriving  at  its  true  meaning,  and  to  give  to 
it  its  proper  effect,  account  must  be  taken  of  the  object  sought  to  be 
attained  by  its  passage,  and  the  situation,  conditions,  and  circum- 
stances surrounding  the  subject-matter  at  the  time.  If  this  statute 
was  designed,  as  it  seems  to  have  been,  to  protect  the  mere  posses- 
sory rights  of  miners  on  the  public  mineral  lands,  as  those  rights 
were  defined  by  local  authority,  while  the  government  had  no  inten- 
tion of  parting  with  its  title,  and  while  the  miners  were  technically 
trespassers  upon  the  public  domain,  under  other  conditions  and  sur- 
roundings, and  in  the  presence  of  other  rights  and  interests  that 
would  arise  wliere  the  government  had  provided  by  law  for  the  abso- 
lute sale  and  disposal  of  the  mineral  lands,  and  had  parted  with  its 
title  in  pursuance  thereof,  the  statute  might  have  no  application.  It 
did  not  contemplate  a  condition  of  things  where  the  government  had 
granted  to  the  miner  the  right  of  possession,  and  the  right  to  pur- 
chase the  mineral  lands  he  occupied  in  pursuance  of  law.  But,  though 
the  government  had  made  no  sale,  and  the  miner  no  purchase,  and 
held  his  mineral  vein  by  mere  possession  under  local  authority,  still 
this  statute  protected  such  possession,  as  against  the  title  to  town 
lots  to  be  acquired,  and  Rubjected  the  lots  to  the  necessary  use  of  the 
mineral  vein;  and  in  so  protecting  the  possession  of  the  miner,  so 
far  as  it  went,  the  statute  is  not  in  conflict  with  any  later  statutes 
on  the  same  subject.    And  this  brings  us  to  the  consideration  of  our 
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system  of  laws  in  relation  to  the  sale  and  purchase  of  the  public  miu- 
eral  lands. 

Section  2318,  above  recited,  provides  that,  in  all  cases,  lands  val- 
uable for  minerals  shall  be  reserved  from  sale,  except  as  otherwise 
expressly  directed  by  law.  On  the  twenty-sixth  day  of  July,  1800, 
such  express  direction  was  given,  and  congress  enacted  a  complete 
bystem  for  the  sale  and  other  regulation  of  its  mineral  lands;  which 
system  was  amended  and  perfected  by  the  act  of  May  10,  1872,  by 
the  terms  of  which  all  valuable  mineral  deposits  in  lands  belonging 
to  the  United  States,  both  surveyed  and  unsurveyed,  were  declared  to 
be  free  and  open  to  exploration  and  purchase,  and  the  lands  in  which 
they  are  found,  to  occupation  and  purchase,  under  such  regulations 
as  may  be  prescribed  by  law,  and  according  to  the  local  customs  and 
rules  of  miners,  so  far  as  the  same  are  applicable,  and  not  inconsist- 
ent with  the  laws  of  the  United  States.  By  the  terms  of  this  section, 
(2319,)  not  only  the  mineral  deposits  are  declared  free  and  open  to 
exploration  and  purchase,  but  the  land  in  which  they  are  found  is 
declared  open  to  occupation  and  purchase  to  the  extent  or  amount  as 
defined  in  the  statute,  and  the  land  so  defined  constitutes  a  mining 
claim  under  the  law,  when  the  same  is  properly  located.  The  pur- 
pose of  congress  in  enacting  this  statute  was  to  sell  its  mineral  lands. 
This  land  is  declared  open  to  occupation  and  purchase.  This  means 
that  the  absolute  title  may  be  acquired  therein.  This  language  will 
not  bear  the  interpretation  that  the  government  intended  thereby  to 
sell  to  the  purchaser  of  a  mining  claim  a  mining  easement  therein, 
or  simply  the  right  to  occupy  and  possess  the  mining  claim  for  the 
necessary  use  of  the  mineral  vein.  The  right  to  occupy  and  to  pur- 
chase, means  the  right  to  acquire  the  full  title.  Under  the  statute  of 
1865  such  a  title  could  not  be  acquired;  and  the  only  right  the  miner 
had  was  possession  and  the  necessary  use  of  his  vein ;  and  this  right 
the  statute  protected.  But  this  statute  becomes  inapplicable  under 
a  system  of  laws  where  the  government  proposes  to  sell  its  mineral 
lands  upon  certain  terms  and  conditions,  and  lets  the  purchaser  into 
possession  in  anticipation  of  an  absolute  conveyance  when  the  terms 
and  conditions  are  performed.  The  amount  of  land  which  may  be 
taken  and  purchased  by  the  discovery  therein  of  a  vein  or  lode  of  val- 
uable mineral  deposits  may  equal  1,500  feet  in  length  along  the  vein 
or  lode,  and  may  extend  300  feet  on  each  side  of  the  middle  of  the  vein 
or  lode  at  the  surface ;  but  shall  not  be  less  than  25  feet  on  each  side 
of  the  middle  thereof,  by  virtue  of  any  mining  rules  or  regulations. 
If  there  are  no  mining  rules  on  the  subject,  and  no  statute  of  the  ter- 
ritory in  relation  thereto,  then  the  act  of  congress  must  control  as  to 
the  width  of  the  mining  claim.  The  width  of  the  claim  does  not  de- 
pend upon  the  existence  of  local  rules  on  the  subject.  If  it  did,  in 
the  absence  of  any  rules  there  could  be  no  location  at  all. 

Having  discovered  a  vein  or  lode,  and  made  a  location  thereon  ac- 
cording to  law,  the  locator  then  becomes  entitled  to  the  exclusive 
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right  to  the  possession  and  enjoyment  of  all  the  surface  ground  in- 
cluded within  the  lines  of  his  location.  This  is  the  express  provision 
of  the  statute,  (section  2322,)  and  is  in  harmony  with  section  2319, 
which  declares  that  the  ground  in  which  the  mineral  deposit  may  be 
found  shall  be  open  to  occupation  and  purchase.  The  right  to  ac- 
quire the  full  title,  which  attaches  to  and  accompanies  every  valid' lo« 
cation  of  a  mining  claim,  ought  to  be,  and  is,  followed  by  the  right  to 
the  exclusive  possession  and  enjoyment  of  the  soil  of  such  claim. 
This  right  to  the  exclusive  possession  and  enjoyment  of  the  surface 
ground  does  not  mean  the  right  to  use  it  for  mining  purposes  only. 
It  does  not  create  a  mining  easement  or  right  in  the  ground;  but  be- 
ing attended  by  the  right  to  purchase,  it  means  an  absolute  sale  when 
the  terms  and  conditions  are  complied  with.  This  statute  is  a  pre-emp- 
tion law,  and  by  the  location  of  a  mining  claim  under  it,  the  grounds 
included  within  the  boundaries  of  the  location  are  just  as  much  with- 
drawn from  the  public  domain  as  the  fee  is  by  a  valid  grant  from  the 
United  States  under  the  authority  of  law,  or  the  possession  under  a 
valid  and  subsisting  homestead  or  pre-emption  entry.  This  statute 
is  an  offer  to  sell  the  public  mineral  lands  by  the  owner  thereof;  and 
the  locator,  by  making  a  location  thereon,  accepts  the  offer,  thereby 
closing  the  contract  of  purchase,  and  the  purchaser  becomes  entitled 
to  a  conveyance  when  he  has  complied  with  the  terms  of  the  contract. 
The  rights  accruing  by  this  offer  and  acceptance  exclude  the  theory 
that  the  locator  of  a  mining  claim  acquires  the  right  merely  to  the 
possession  of  the  surface  ground  of  his  claim  for  mining  purposes 
only,  and  that  the  ground  is  subject  to  purchase  by  other  persons  for 
other  purposes,  subject  only  to  the  necessary  use  of  the  mine. 

The  supreme  court  of  the  United  States  in  the  case  of  Belk  v. 
Meagher,  104  U.  S.  279,  by  Chief  Justice  Waite,  in  language  that 
cannot  be  mistaken,  says: 

"A  mining  claim  perfected  under  the  law  is  property  in  the  highest  sense 
of  that  term,  which  may  be  bought,  sold,  and  conveyed,  and  will  pass  by  de- 
scent. Forbes  v.  Oracey,  94  U  S.  762.  There  is  nothing  in  the  act  of  con- 
gress which  makes  actual  possession  any  more  necessary  for  the  protection  of 
the  title  acquired  to  such  claim  l)y  a  valid  location  than  it  is  for  any  other 
grant  from  tiie  United  States.  The  language  of  the  act  is  that  the  locators 
*shall  have  the  exclusive  right  of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  their  locations/  which  is  to  continue  until 
tliere  shall  be  a  failure  to  do  the  requisite  amount  of  work  within  the  pre- 
scribed time.  Congress  has  seen  fit  to  make  the  possession  of  that  part  of 
the  public  lands  which  is  valuable  for  minerals  separable  from  the  fee,  and 
to  provide  for  the  existence  of  an  exclusive  right  to  the  possession,  while  the 
paramount  title  to  the  land  remains  in  the  United  States.  *  *  *  Tlie 
right  to  tiie  possession  comes  only  from  a  valid  location;  consequently,  if 
there  is  no  location  there  can  be  no  possession.  Under  it,  location  does  not 
necessarily  follow  from  possession,  but  possession  from  location.  A  location 
is  not  mside  by  taking  possession  alone,  but  by  working  on  the  ground,  re- 
cording, and  doing  whatever  else  is  required  for  that  purpose  by  the  acts  of 
congress  and  the  local  laws  and  regulations.  *  *  *  On  the  nineteenth  of 
December,  (the  date  of  Belk's  relocation,)  the  right  to  the  possession  of  this 
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property  was  just  as  much  withdrawn  from  tlie  public  domain  as  the  fee  is 
by  a  valid  grant  from  the  United  States,  under  the  authority  of  law,  or  the 
possession  by  a  valid  and  subsisting  homestead  or  pre-emption  entry.  As  the 
United  States  could  not  at  the  time  give  Belk  tlie  right  to  take  possession  of 
the  property  for  the  purpose  of  making  his  location,  because  there  was  an  ex- 
isting outstanding  grant  of  the  exclusive  right  of  possession  and  enjoyment, 
it  would  seem  necessarily  to  follow  that  any  tortious  entry  he  might  make 
must  be  unavailing  for  the  purpose  of  a  valid  location  of  a  claim  under  the 
act  of  congress.  A  location,  to  be  effectual,  must  be  good  at  the  time  it  is 
made;  when  perfected,  it  has  the  effect  of  a  grant  by  the  United  ytatc*  of 
the  right  of  present  and  exclusive  possessicm." 

If,  then,  the  location  of  a  mining  claim  has  the  effect  of  a  grant  by 
the  United  States  to  the  locator  of  the  right  to  the  present  and  ex- 
clusive possession  of  the  ground  located,  it  follows  that  there  could 
not  be  a  like  grant  of  the  same  property  to  any  other  person.  There 
would  be  no  room  for  a  further  grant,  for  the  government  would  have 
nothing  further  to  convey.  After  such  a  grant,  which  also  carries 
with  it  the  right  to  purchase  the  absolute  title,  the  land  described 
within  the  grant  ceases  to  be  public  land,  and  the  pre-emption  .aws, 
and  laws  providing  for  the  sale  and  purchase  of  the  public  domain, 
have  no  application  to  it  or  effect  upon  ft.  It  is  already  sold  and  be- 
comes private  property.  It  is  just  as  much  withdrawn  from  the  pub- 
lic domain  as  the  fee  is  by  a  valid  grant  from  the  United  States  under 
authority,  or  the  possession  by  a  valid  and  subsisting  homestead  or 
pre-emption  entry.  It  m&ybe  disposed  of  at  ihe  will  of  the  owner. 
And  so  land  thus  sold  and  disposed  of  is  not  affected  one  way  or  an- 
other by  subsequent  acts  of  congress  providing  for  the  entr;.'  of  town- 
sites  upon  the  public  lands.  The  application  and  entry  of  town-sites 
is  only  authorized  on  the  public  lands,  (section  238,  supra,)  and  after 
the  lands  have  been  granted  and  aold.  as  in  the  case  of  a  valid  min- 
ing location  and  claim,  the  entry  of  a  town-site  does  not  affect  such 
claim,  though  situate  within  the  boundaries  of  the  town-site.  The 
reason  is  that  the  mining  claim  and  ground  has  already  been  granted 
and  sold,  and  has  thereby  ceased  to  be  a  portion  of  the  public  lands 
for  which  only  the  town-site  entry  could  be  made ;  and  for  a  further 
reason,  the  town-site  act  expressly  provides  (section  2392,  supra)  that 
no  title  shall  be  acquired  under  the  provisions  of  said  act  to  any  mine 
of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  mining  claim  or 
possession  under  existing  laws.  If  no  title  can  be  acquired  to  a  min- 
ing claim,  or  possession  by  virtue  of  the  town-site  act,  then  the  de- 
fendants herein,  who  claim  by  virtue  of  a  subsequent  town-site  entry 
and  patent,  cannot  disturb  the  exclusive  possession  of  the  plaintiff, 
who  claims  by  virtue  of  a  prior  valid  location  and  patent  of  the  min- 
ing claim  in  question. 

In  Steel  v.  Smelting  Co.  106  U.  S.  450,  449,  S.  C.  1  Sup.  Ct.  Eep. 
389,  the  supreme  court  of  the  United  States  says : 

"The  acts  of  congress  rehiting  to  town-sites  recognize  the  possession  of 
mining  claims  within  their  limits,  and  forbid  the  acquisition  of  any  mine  of 
gold,  silver,  cinnabar,  or  copper  within  them,  under  proceedings  by  which 
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title  to  other  lands  there  situate  is  secured;  thus  leaving  the  mineral  depos- 
its within  town-sites  open  to  exploration,  and  the  land  in  which  they  are 
found  to  occupation  and  purchase,  in  the  same  manner  as  such  deposits  are 
elsewhere  explored  and  possessed,  and  the  lands  containing  them  are  acquired. 
Whenever,  therefore,  mines  are  found  in  lands  belonging  to  the  United  States, 
whether  within  or  without  town-sites,  they  may  be  claimed  and  worked,  pro- 
vided existing  rights  of  otliers  from  prior  occupation  are  not  interfered  with. 
«  «  *  To  such  claims,  (niLoing  claims,)  though  situate  within  the  limits 
of  what  may  be  termed  the  site  of  the  settlement  or  new  town,  the  miner  ac- 
quires as  good  a  right  as  though  his  discoveiy  was  in  a  wilderness,  removed 
from  all  settlements,  and  he  is  equally  entitled  to  a  patent  for  them." 

The  "existing  rights  of  others'*  here  spoken  of  means  prior  rights 
by  occupation  under  local  rules  before  any  title  has  passed  from  the 
government.  When  such  rights  exist,  the  mining  location  is  subject 
to  them,  and  the  land  department  ascertains  by  proof  if  a  patent  to 
the  mining  claim  can  issue  under  the  law.  But  in  a  case  where  the 
mining  location  is  the  first  occupation,  and  the  first  purchase  of  the 
ground  from  the  government,  there  are  no  prior  existing  rights  to  be 
protected,  and  the  locator  purchases  what  may  ripen  into  a  full  and 
complete  title.  It  is  further  declared,  in  the  case  above  referred  to, 
that  "land  embraced  within  a  town-site  on  the  public  domain,  when  un- 
occupied, is  not  exempt  from  location  and  sale  for  mining  purposes." 
That  is  to  say,  upon  the  unclaimed  lands  within  a  town-site,  before 
the  title  has  passed  from  the  probate  judge,  who,  as  to  such  lands, 
holds  the  same  in  trust  for  the  United  States,  a  mining  claim  may  be 
located  thereon,  for  the  reason  that  such  lands  have  not  been  sold, 
and  no  one  has  before  then  acquired  any  interest  therein.  But  no 
such  considerations  arise  in  a  case  like  the  one  at  bar,  where  the 
ground  in  question  was  located  as  a  mining  claim  under  existing  laws, 
and  occupied,  held,  and  possessed  as  such  long  before  the  entry  of  the 
town-site.  The  town-site  application  and  entry  not  being  applicable 
to,  or  in  any  manner  affecting,  a  prior  mining  claim  located  accord- 
ing to  law,  it  follows,  therefore,  that  there  was  no  duty  or  obligation 
upon  the  part  of  the  mining-claim  owners  to  file  an  adverse  claim 
to  the  entry  of  the  town-site.  The  law  did  not  require  any  such  ac- 
tion on  their  part,  for  they  had  no  adverse  claim.  Their  mining 
claim  was  excluded  from  the  operation  of  the  town-site  act,  and  they 
did  not  pretend  to  claim  or  own  any  interest  in  the  public  lands  within 
the  town-site  boundaries.  Hence  there  was  nothing  upon  which  they 
could  file  an  adverse  claim.  They  held  their  mining  claim  by  virtue 
of  a  perfected  and  valid  location  and  purchase ;  and,  so  far  as  the 
ground  included  within  its  boundaries  was  concerned,  they  were  under 
no  obligations  to  take  any  notice  of  subsequent  pre-emption  laws  mak- 
ing sale  or  disposing  of  other  public  lands. 

We  are  next  to  consider  the  rights  of  these  parties  in  view  of  their 

respective  patents,  and  the  effect  of  the  reservations  and  exceptions 

they  contain.     The  Pawnbroker  mining  claim  and  location  was  made 

and  perfected  on  the  sixteenth  day  of  November,  1875,  and  a  patent 
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therefor  was  issued  on  the  fifteenth  day  of  January,  1880.  The  patent 
to  the  probate  judge  for  the  town-site  was  issued  on  the  twenty-sixth 
day  of  September,  1877.  The  town-site  patent  contained  the  follow- 
ing clause :  "No  title  shall  be  her-^by  acquired  to  any  mine  of  gold, 
silver,  cinnabar,  or  copper,  or  to  any  valid  mining  claim  or  posses- 
sion held  under  existing  laws  of  congress/'  The  mining-claim  patent 
contained  a  clause  excepting  and  excluding  from  said  patent  "all  town 
property,  rights  upon  the  surface,  and  all  houses,  buildings,  lots, 
blocks,  streets,  alleys,  or  other  municipal  improvements  on  the  sur- 
face of  said  Pawnbroker  claim.**  It  is  evident,  from  these  reservations 
and  exceptions,  that  the  land  department  never  attempted  to  adjudi- 
cate between  these  parties  as  to  which  one  of  them  was  entitled  to  the 
possession  of  the  surface  ground  of  the  mining  claim.  An  attempt 
is  made  to  exclude  the  surface  ground  of  mining  claims  from  the  op- 
eration of  each  patent.  Notwithstanding  these  patents,  the  owner- 
ship of  this  surface,  whether  it  belongs  to  the  mining  claim  or  to  the 
town  lot,  subject  to  a  mining  easement  therein,  remains  to  be  adju- 
dicated. It  is  contended  on  behalf  of  appellants  that  the  patent  to 
the  probate  judge  of  the  town-site  conveyed  to  him  all  the  premises 
included  within  its  boundaries,  as  well  mining  claims  as  other  lands, 
and  that  the  clause  declaring  that  no  title  should  thereby  be  acquired 
to  any  valid  mining  claim  or  possession  held  under  existing  laws  of 
congress,  was  neither  an  exception  or  reservation,  but  that  it  is  notice 
to  the  patentee  that  the  lands  conveyed  by  the  patent  are  subject  to 
the  prior  rights  of  the  locators  of  valid  mining  claims  thereon,  insei-ted 
in  the  patent  for  the  protection  of  the  government  in  the  event  the 
claimants  under  the  mining  locations  should  oust  the  claimants  under 
the  town-site.  In  support  of  this  view,  the  following  authorities  are 
referred  to:  Bryan  v.  Forsyth,  19  How.  334;  Meehan  v.  Forsyth,  24 
How.  175;  Gregg  v.  Forsi/th,  Id.  179;  Dredge  v.  Forsyth,  2  Black, 
563;  1  Miller,  731;  4  Miller,  52;  Id.  58. 

In  the  case  of  Meehan  v.  Forsyth  there  was  an  act  of  congress  con- 
firming certain  claims  to  lots  in  the  village  of  Peoria,  in  the  state  of  Illi- 
nois, and  the  surveyor  of  the  public  lands  was  directed  to  survey  the 
lots.  Before  the  survey,  Ballance  made  an  entry  of  the  quarter  section 
of  which  the  lot  in  controversy  was  a  part,  and  a  patent  was  issued  to 
him,  by  which  the  United  States  granted  to  him  and  to  his  heirs,  sub- 
ject to  the  rights  of  any  and  all  persons  claiming  under  the  act  of 
congress,  aforesaid.  It  was  held  that  this  saving  clause  was  designed 
to  exonerate  the  United  States  from  any  claim  of  the  patentee  in  the 
event  of  his  ouster  by  persons  claiming  under  the  act  of  congress,  and 
cannot  be  construed  as  separating  any  lots  or  parcels  of  land  from 
the  operation  of  the  grant ;  and  that  the  patent  does  not  impose  upon 
the  patentee  any  duty  to  recognize  these  claims,  but  only  requires 
him  to  accept  the  title  of  the  United  States  with  knowledge  that  such 
claims  exist ;  and  that  they  do  not  intend  to  deny  or  to  destroy  them, 
nor  to  defend  his  title  against  tbem.     There  had  been  no  survey  of 
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the  lots,  and  no  reservation  of  them  from  sale  as  a  part  of  the  public 
lands,  at  the  time.  Ballance  made  his  entry  for  the  quarter  section 
and  received  his  patent.  Whether  the  lots  would  ever  be  surveyed 
and  designated  so  that  the  claimants  could  assert  their  title,  or  whether 
they  would  assert  title  after  a  survey  had  been  made,  was  unknown, 
and  so  it  was  held  that  the  patent  conveyed  a  fee-simple  title.  Says 
Justice  Clifford,  in  Dredge  v.  Forsyth,  2  Black,  569,  which  is  a  sim- 
ilar case  to  that  of  Meehan  v.  Forsyth: 

''When  the  patent  under  which  defendants  claim  was  issued,  no  survey 
of  any  lots  granted  to  the  inhabitants  or  settlers  in  the  viUage  of  Peoria  had 
been  made.  Those  persons,  therefore,  held  but  an  inchoate  right,  which  must 
first  be  surveyed  and  designated  before  the  right  granted  to  them  would  super- 
sede the  title  acquired  under  the  defendants'  patent.  They  might  never  make 
any  claim,  and  in  that  event  the  other  title  would  prevail.  Consequently, 
this  court  held  in  Bryan  v.  Forsyth,  19  How.  338,  that  subject  to  that  con- 
tingency, the  patentee  under  whom  the  defendants  claim  took  a  title  in  fee 
till  1840,  when  the  title  to  the  village  lots  was,  by  survey  and  designation  then 
made,  ripened  into  a  better  title." 

And  so  it  was  only  the  lack  of  survey,  designation,  and  claim  by 
the  lot-owners  that  caused  the  court  to  hold  the  quarter-section  pat- 
ent the  better  title.  If  the  lots  had  been  surveyed  and  designated, 
''the  right  granted  to  them  would  supersede  the  title  acquired  under 
the  patent."  Suppose  these  lots  had  been  a  mining  location  previ- 
ously granted  and  sold  by  the  government  to  the  locator,  valid  in 
every  way,  and  distinctly  marked  and  recorded,  then,  according  to  this 
authority,  the  mining-claim  title  would  supersede  that  of  the  town- 
site  patent.  But  suppose,  again,  that  congress  had  declared  that  title 
to  these  lots  should  never  be  acquired  by  virtue  of  any  quarter-section 
entry  for  patent,  and  had  provided  by  law  the  manner  in  which  the 
lot-owners  might  procure  a  conveyance  of  the  government  title;  could 
it  then  be  held  that  the  patent  conveyed  a  fee-simple  title  to  the  lots 
when  they  were  expressly  reserved  from  the  granted  premises  ?  We 
do  not  think  a  patent  good  for  anything  that  attempts  to  convey  land 
that  the  law  declares  shall  not  be  conveyed  by  patent.  In  these 
Peoria  town-lot  cases  there  was  no  question,  and  could  have  been 
none,  as  to  the  right  or  authority  to  issue  the  patent  for  the  quarter 
section.  No  one  could  have  objected  or  set  up  an  adverse  claim. 
The  lots  had  not  been  surveyed.  There  was  nothing  upon  which  the 
lot  claimants  could  base  a  claim.  The  patent  was  issued  in  pursu- 
ance of  law,  and  not  in  violation  of  the  law.  The  land  department 
had  the  right  to  issue  it,  and  the  patentee  to  receive  it.  He  took  it  sub- 
ject to  the  right  of  the  lot-owners  or  claimants,  if  they  ever  should 
make  and  sustain  a  claim.  But  this  case  is  to  be  distinguished  from 
one  where  the  patent  issues  without  authority  of  law,  and  certain 
grounds  are  included  within  its  boundaries  in  express  violation  of  the 
statute.  The  land  department  is  only  authorized  to  issue  patents  to 
the  probate  judge  for  town-site  purposes  on  the  public  lands,  not 
lands  previously  granted  and  sold^  or  reserved  from  sale.    More  than 
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this,  the  act  authorizing  the  conveyance  of  town-sites  to  the  probate 
judge  forbids  the  land  department  to  include  in  the  town-site  patent 
any  mine,  mining  claim,  or  possession.  If  the  land  department  had 
no  authority  to  issue  the  patent,  or  if  it  was  issued  for  land  previously 
granted  or  reserved  from  sale,  the  patent  is  so  far  void. 

In  the  case  of  Morton  v.  Nebraska,  supra,  the  supreme  court  of  the 
United  States  says : 

"It  has  been  repeatedly  decided  by  this  court  that  patents  for  lands  which 
have  been  previously  granted,  reserved  from  sale,  or  appropriated,  are  void. 
The  executive  officers  had  no  authority  to  issue  a  patent  for  the  lands  in 
controversy,  beaiuse  they  were  not  subject  to  entry,  having  been  previously 
reserved;  and  this  want  of  power  may  be  proved  by  a  defendant  in  an  action 
at  law." 

In  Steel  v.  Smelting  Co,,  supra,  the  same  court  says : 

**If  the  lands  were  never  the  property  of  the  United  States,  or  if  no  legis- 
lation authorized  their  sale,  or  if  they  had  been  previously  disposed  of  or  re- 
served from  sale,  the  patent  would  be  ino|>erative  to  pass  the  title,  and  ob- 
jection to  it  could  be  taken  on  these  grounds  at  any  time,  and  in  any  form  of 
action.  In  that  respect,  the  patent  would  be  like  the  deed  of  an  individual, 
which  would  be  inoperative  if  he  never  owned  the  property,  or  had  previ- 
ously conveved  it,  or  had  dedicated  it  to  uses  which  precluded  its  sale." 
Smelting  Co.  v.  Kemp,  104  U.  S.  644;  Patterson  v.  Winn,  11  Wheat.  380;  U. 
S.  V.  Tichener,  12  Fed.  Rep.  415;  New  Orleans  v.  U.  S.  10  Pet.  662 ;  Keichart  v. 
Felptf,  6  Wall.  160;  Best  v.  Polk,  18  Wall.  112;  Stoddard  v.  CJiambers,  2 
How.  284;  PoWs  Lessee  v.  Wendell,  9  Cranch,  99. 

Before  the  patent  for  the  town-site  had  issued,  the  Pawnbroker 
mining  claim  had  been  granted  and  sold,  and  thereby  withdrawn 
and  taken  from  the  public  lands,  and  the  executive  officers,  therefore, 
had  no  authority  to  include  in  the  town-site  patent  the  lands  so  dis- 
posed of,  and  if  the  town-site  patent  includes  such  lands,  and  the  fee 
thereof,  as  appellants  contend,  it  is  so  far  and  to  that  extent  void. 
It  is  claimed,  however,  that  town-site  rights  are  excepted  from  the 
Pawnbroker  patent,  and  therefore  that  such  patent  does  not  convey 
to  the  grantees  therein  any  of  the  surface  ground  of  the  Pawnbroker 
mining  claim.  If  this  exception  was  authorized  by  law,  it  is  valid; 
but  if  not  authorized,  and  the  executive  officers  had  no  authority  to 
make  it,  it  is  void,  and  does  not  afiFect  the  grant.  A  patent  relates 
back  to  the  right.  A  patent  for  a  mining  claim  relates  back  to  the 
location,  and  is  the  consummation  of  the  purchase  then  made.  No 
unauthorized  act  of  the  land-officer  in  issuing  the  patent  can  defeat 
this  title.  In  Stark  v.  Starrs,  6  Wall.  418,  the  supreme  court  of  the 
United  States  says : 

"The  patent  relates  back  to  the  inception  of  the  right  of  the  patentee,  so 
far  as  it  may  be  necessary  to  cut  off  intervening  claimants. " 

The  patent  being  but  confirmatory  of  the  title  by  location,  the  pat- 
entee obtains  the  same  right  under  it  that  he  would  have  obtained  if 
the  patent  had  issued  immediately  after  the  location  and  compliance 
with  the  terms  of  the  statute. 
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In  the  Eureka  Case,  4  Sawy.  317,  the  court  says . 

"All  these  patents  are  founded  upon  previous  locations,  taken  up  and  im- 
proved according  to  the  customs  and  rules  of  miners  in  the  district  Each 
patent  is  evidence  of  a  perfected  right  in  the  patentee  to  the  claim  conveyed, 
the  initiatory  steps  for  the  acquisition  of  which  was  the  original  location.  If 
the  date  of  such  location  be  stated  in  the  instrument,  or  appear  from  the  rec- 
ord of  its  entry  in  the  local  land-otUce,  the  patent  will  take  by  relation  as  of 
that  date,  so  far  as  may  be  necessary  to  cut  off  all  intervening  claimants,  un- 
less the  prior  right  of  the  patentee,  by  virtue  of  his  earlier  location,  has  been 
lost  by  failure  to  contest  the  claim  of  the  intervening  claimant,  as  provided 
in  the  act  of  1872.  As,  in  the  system  established  for  the  alienation  of  the  pub- 
lic lands,  the  patent  is  the  consummation  of  a  series  of  acts  having  for  their 
object  the  acquisition  of  the  title,  the  general  rule  is  to  give  to  it  an  opera- 
tion by  relation  at  the  date  of  the  initiatory  step,  so  far  as  may  be  necessary 
to  protect  the  patentee  against  subsequent  claimants  to  the  same  property. 
As  was  said  by  the  supreme  court  in  the  case  of  Shepley  v.  Cowan,  91  U.  S. 
338,  where  two  parties  are  contending  for  the  same  property,  the  first  in  time 
in  the  commencement  of  proceedings  for  the  acquisition  of  title,  when  the 
same  are  regularly  followed  up,  is  deemed  to  be  the  first  in  right."  Smelt- 
ing Co.  v.  Kemp,  104  U.  S.  647;  Moss  v.  Doe,  1  Pet.  655;  Heydenfeldt  v. 
Daney  Co.  93  U.  S.  634;  Taylor  y.Brovm,  5  Cranch,  234. 

The  action  of  the  land  department  in  issuing  patents  for  the  pub- 
lic lands  is  conclusive  as  to  the  legal  title,  when  acting  within  the 
scope  of  its  authority.  In  the  case  of  Steel  y.  Smelting  Co.,  supra, 
the  court  says: 

"The  land  department,  as  we  have  repeatedly  said,  was  established  to  su- 
pervise the  various  proceedings  whereby  a  conveyance  of  the  title  from  the 
United  States  to  portions  of  the  public  domain  is  obtained,  and  to  see  that 
the  requirements  of  different  acts  of  congress  are  fully  complied  with.  Nec- 
essarily, therefore,  it  must  consider  and  pass  upon  the  qualifications  of  the 
applicant,  the  acts  he  has  performed  to  secure  the  title,  the  nature  of  the 
land,  and  whether  it  is  of  the  class  which  is  open  to  salew  Its  judgment 
upon  these  matters  is  that  of  a  special  tribunal,  and  is  unassailable,  except 
by  direct  proceedings  for  its  annulment  or  limitation.  Such  has  been  the 
uniform  language  of  this  court  in  repeated  decisions.  In  Johnsonv.  Towsley 
the  effect  of  the  action  of  that  department  was  the  subject  of  special  consid- 
eration ;  and  the  court  applied  the  general  doctrine  *  that  when  the  law  has 
confided  to  a  special  tribunal  the  authority  to  hear  and  determine  certain 
matters  arising  in  the  course  of  its  duties,  the  decision  of  that  tribunal,  within 
the  scope  of  its  authority,  is  conclusive  upon  all  others.  That  the  action 
of  the  land-office  in  issuing  a  patent  for  any  of  the  public  land,  subject  to  sale 
by  pre-emption  or  otherwise,  is  conclusive  of  the  legal  title,  must  be  admitted, 
under  the  principle  above  stated,  and  in  all  courts  and  in  all  forms  of  judi- 
cial proceedings  where  this  title  must  control.  Either  by  reason  of  the  lim- 
ited powers  of  the  court,  or  the  essential  character  of  the  proceeding,  no  in- 
quiry can  be  permitted  into  the  circumstances  under  which  it  wiw  obtained  * 
13  Wall.  83,  84."  French  v.  Fyan,  93  U.  8.  169;  Quinhy  v.  Conlan,  104  U. 
S.  420;  Vance  v.  Burbank,  101 U.  S.  514;  Beard  v.  Federy,  3  Wall.  478;  Moore 
V.  Wilkinson.  18  Cal.  478. 

These  presumptions  as  to  the  conelusiveness  of  a  pditent  and  the 
title  it  conveys,  are  confined  to  matters  over  which  the  land  depart- 
ment  has  jurisdiction.  It  must  act  within  the  scope  of  its  authority, 
and  as  authorized  by  law.     If  it  goes  beyond  its  jurisdiction,  the  pat- 
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ent  would  be  so  far  void;  and  this  may  be  shown  in  an  action  at  law. 
In  the  case  of  Smelting  Co.  v.  Kemp,  supra,  the  court  says : 

"Of  course,  when  we  speak  of  the  conclusive  presumptions  attending  a 
patent  for  lands,  we  assume  that  it  was  issued  in  a  case  where  the  depart- 
ment had  jurisdiction  to  net  and  execute  it;  that  is  to  say,  in  a  case  where 
the  lands  belonged  to  the  United  States,  and  provision  had  been  made  by  law 
for  their  sale.  If  they  never  were  public  property,  or  had  previously  been 
disposed  of,  or  if  congress  had  made  no  provision  for  their  sale,  or  had  re- 
served them,  the  department  would  have  no  jurisdiction  to  transfer  them; 
and  its  attempted  conveyance  of  them  would  be  inoperative  and  void,  no  mat- 
ter with  what  seeming  regularity  the  forms  of  law  may  have  been  observed. 
The  action  of  the  department  would,  in  that  event,  be  like  that  of  any  other 
special  tribunal  not  having  jurisdiction  of  a  case  which  it  assumed  to  decide. 
Matters  of  this  kind,  disclosing  a  want  of  jurisdiction,  may  be  considered  by 
a  court  of  law . "  FoWs  Lessee  v.  Wendell,  9  Cranch,  99;  Patterson  v.  Winn, 
11  Wheat.  380,  Hoofnagle  v.  Anderson,  7  Wheat  212;  Boardman  v.  Lessees 
of  Reed,  6  Pet.  328;  Bagmll  v  Broderick,  13  Pet.  ^6;  Moore  v.  Bobbins,  96 
U.S.  530. 

The  principles  enunciated  in  these  cases  apply  with  much  force  to 
a  case  where  the  land-office,  without  authority  of  law,  inserts  an  ex- 
ception into  the  granting  part  of  a  patent  that  the  law  does  not 
authorize,  whereby  the  title  of  the  patentee  is  defeated.  The  Pawn- 
broker mining  claim,  at  the  time  of  the  issuance  of  the  patent  there- 
for, was  a  valid  mining  claim;  and  possession  was  held  under  existing 
laws  of  congress,  and  the  patentee  was  entitled  to  the  exclusive  pos- 
session and  enjoyment  of  all  the  surface  ground  thereof.  There  was 
no  law  depriving  him  in  any  manner  of  the  right  to  such  possession. 
He  had  purchased  the  property  and  paid  for  it,  and  was  entitled  to  a 
conveyance  of  the  full  and  complete  title.  As  between  individuals, 
he  stood  in  a  position  to  compel  such  a  conveyance.  There  was  no 
law  authorizing  the  land  department  to  except  from  the  conveyance 
the  surface  ground,  or  in  any  other  manner  to  abridge  the  title  of  the 
purchaser;  and  in  so  doing,  it  exceeded  its  authority,  and  its  act  to 
that  extent  is  void  and  of  no  efifect  upon  the  property  conveyed.  An 
exception  that  is  void,  leaves  the  patent  to  stand  as  though  it  con- 
tained no  such  exception.  Stark  v  Starrs,  supra.  In  Wolfley  v. 
Lebanon  Min.  Co.  4  Col.  115,  it  is  held  that  if  the  patent  is  broader 
than  the  law,  it  is  to  that  extent  ineffectual;  and,  on  the  same  prin- 
ciple, if  it  is  narrower  than  the  law,  and  contains  unauthorized  ex- 
ceptions whereby  the  grant  is  unlawfully  abridged  and  contracted, 
such  exceptions  would  be  ineffectual  to  defeat  the  full  title.  And  if 
the  exception,  when  read  in  the  light  of  existing  law,  is  seen  to  be  in- 
effectual and  void,  it  may  be  so  declared  in  an  action  at  law. 

But,  whatever  may  be  the  terms  of  the  Pawnbroker  patent,  and 
whether  it  conveys  the  full  title  of  respondents  or  not,  the  town-site 
patent,  under  which  appellants  claim,  by  its  terms,  and  by  the  ex- 
press provisions  of  the  statute  under  which  it  was  issued,  forbids  the 
acquisition  of  any  title  or  right  to  any  mining  claim  by  virtue  of 
such  patent.    And  so^  if  the  Pawnbroker  patent  should  fail,  and  the 
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Pawnbroker  mining  claim  remained  a  valid  location  under  existing 
laws  of  congress,  the  appellants  would  acquire  no  right  or  interest 
therein  by  virtue  of  the  town-site  patent.  If  a  mining-claim  patent 
relates  back  to  the  location^  as  the  authorities  declare  that  it  does, 
then  there  could  be  no  merger  in  the  patent  so  as  to  let  in  interven- 
ing claimants  between  the  location  and  the  patent.  It  is  difficult  to 
see  how  a  greater  title  could  be  merged  in  a  lesser  one.  If,  by  ex- 
ceptions and  reservations,  the  patent  becomes  the  lesser  title,  still  it 
relates  back  to  the  location  and  does  rot  destroy  it.  The  location 
supports  the  patent,  and  the  title  by  the  patent  ought  to  be  as  broad 
as  the  title  by  location,  and  a  continued  comfdiance  with  the  law, 
and  always  will  be,  unless  cut  down  and  abridged  by  unlawful  excep- 
tions and  reservations,  and  these  do  not  affect  the  grant  of  title  evi- 
denced by  the  patent.  The  patent  of  a  mining  claim,  when  drawn 
according  to  law,  is  evidence  of  a  perfected  right  in  the  patentee. 
It  is  the  consummation  of  a  series  of  acts  having  for  their  object  the 
acquisition  of  title,  and  if  it  contains  exceptions  and  reservations  not 
authorized  by  law,  these  will  be  disregarded  in  an  action  at  law,  so 
that  the  patent  may  still  stand,  and  be  sustained  as  the  evidence  of 
a  perfected  title  in  the  patentee.  The  judgment  is  affirmed. 
(All  the  judges  concurring.) 


O'Gaba  v.  Lowrt, 

Filed  January  10,  1885. 

1.  Sale— Delay  in  Delivery— Statute  op  Fbauds— Fact  for  Jury. 

The  fact  that  property  was  sold  one  day  and  not  delivered  to  the  purchaser 
nniil  the  day  following  does  not  render  the  sale  void,  under  the  statute  of 
frauds,  if  it  appears  in  evidence  that  the  delivery  was  impossible  on  the  day  of 
sale ;  and  it  is  properly  a  question  for  the  jury  to  answer  whether  the  property 
was  so  situated,  and  the  parties  so  located,  at  the  time  of  the  making  of  the  salo 
that  instant  delivery  could  not  be  made,  and  whether  it  was  made  as  soon  there- 
after as  practicable. 

2.  Same — Evidence — Continuity  op  Possession. 

The  fact  that  the  brother  of  the  vendor  drove  the  team  sold  both  before  and 
after  the  sale  cannot  be  regarded  as  conclusive  evidence  against  the  continuity 
of  possession  in  the  purchaser. 

Appeal  from  Second  district,  Silver  Bow  county* 

Randolph  db  De  Witt,  for  respondent, 

Robinson  d  Stapleton,  for  appellant. 

CoBURN,  J.  This  is  an  action  for  claim  and  delivery  of  four  horses, 
a  wagon,  a  whip,  two  sets  of  harness,  and  eight  cords  of  wood.  The 
plaintiff  alleges  that  the  defendant  unlawfully  took,  on  the  thirteenth 
of  September,  1882,  this  property  from  the  possession  of  the  plaintiff; 
that  demand  was  made  of  defendant  on  the  eighteenth  of  September, 
and  a  refusal  on  his  part  to  deliver  the  same.  The  defendant  justified 
as  the  sheriff  of  Silver  Bow  county,  alleging  that  at  the  time  named 
the  property  was  owned  and  possessed  by  Charles  R.  Cutler;  that 
Cutler  was  then  indebted  to  Foster  and  Mn<-phy  in  the  sum  of  $416.24; 
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that  by  virtue  of  a  writ  of  attachment  in  their  favor,  placed  in  his 
hands,  he,  as  sheriff,  on  September  13, 1882,  seized  and  took  into 
possession  the  property  described  in  the  complaint,  except  the  eight 
cords  of  wood,  which  he  denies  taking;  that  afterwards,  and  before  the 
beginning  of  this  suit,  they  obtained  a  judgment  against  said  Cutler 
in  said  suit,  on  which  an  execution  was  issued,  and  the  property,  ex- 
cept said  wood,  was  sold  by  him  as  sheriff  to  satisfy  the  same;  and 
that  he  did  not  convert  any  wood  whatever.  The  plaintiff  replied 
that,  being  a  resident  of  Silver  Bow  county,  on  or  about  the  fourteenth 
of  September,  1882,  and  after  the  levy  of  the  said  attachment,  the 
plaintiff,  under  oath,  claimed  the  property  described  in  the  complaint, 
served  a  written  notice  upon  the  defendant,  and  made  a  demand  for 
the  return  of  the  property,  under  oath,  and  that  this  action  was  com- 
menced after  expiration  of  10  days  therefrom.  The  plaintiff  claimed 
to  be  the  owner  of  the  property  attached,  as  a  purchaser,  from  Cutler, 
on  the  twenty-first  of  July,  1882,  and  insisted  that  the  delivery  was 
as  immediate  as  could  be  made,  inasmuch  as  the  same  was,  in  part, 
horses  running  on  the  range  some  seven  to  ten  miles  from  the  place 
of  sale,  and  that  the  other  property  was  some  seven  or  eight  miles 
from  Butte,  at  Cutler's  residence,  and  near  to  the  range  where  the 
horses  were  grazing;  and  that  hence  it  was  impracticable  and  im- 
possible for  Cutler,  the  vendor,  to  make  an  instantaneous  delivery  of 
the  property  at  the  time  of  the  sale  in  Butte  to  the  purchaser,  the 
plaintiff.  The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
for  the  plaintiff  (or  the  sum  of  $550. 

At  the  close  of  the  plaintiff's  testimony  the  defendant  moved  the 
court  for  a  nonsuit,  for  the  following  reasons : 

First.  That  Foster  and  Murphy,  named  in  the  pleadings,  are  shown 
by  the  pleadings  to  have  been  creditors  of  the  said  Cutler,  the  vendor 
of  the  property,  at  the  time  of  the  sale,  and  that  it  was  proven  by 
plaintiff  that  the  sale  from  Cutler  to  him  was  made  on  July  21, 1882, 
between  11  o'clock  in  the  forenoon  and  2  o'clock  in  the  afternoon,  and 
a  delivery  of  possession  was  not  made  till  the  twenty-second  of  the 
month,  and  there  was  no  immediate  delivery  of  possession  sufficient  to 
satisfy  the  statute  of  frauds  in  such  case ;  and  said  pretended  sale  was, 
therefore,  void  as  against  said  Foster  and  Murphy.  This  motion  the 
court  overruled,  to  which  the  defendant  excepted,  and  this  is  assigned 
as  the  first  error  by  the  appellant. 

The  second  error  assigned  is  that  the  court  erred  in  refusing  to  give 
defendant's  instruction  No.  3,  which  is  as  follows : 

"The  jury  are  instructed  that  if  they  find  from  the  evidence  that  Cutler 
sold  said  property  to  O'Gara  on  the  twenty-first  day  of  July,  1882,  and  did 
not  deliver  possession  thereof  until  July  22,  1882,  then  they  will  find  there 
was  no  immediate  delivery  of  possession  of  said  property,  and  said  sale  is  void 
as  against  Foster  and  Murphy,  and  the  jury  will  find  for  the  defendant." 

— And  which  said  instruction  defendant  asked  the  court  to  give,  and 
which  was  refused ;  and  said  refusal  was  error,  for  the  reason  that  the 
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evidence  shows  that  the  pretended  sale  was  made  on  July  21,  1882, 
and  no  delivery  of  the  property  was  effected  till  July  22d,  and  no 
such  immediate  delivery  of  possession  as  would  take  the  case  out  of 
the  statute  of  frauds;  and  the  sale  was  void  as  to  Foster  and  Mur- 
phy, who  are  shown  to  have  been  creditors  of  Cutler,  the  vendor,  at 
the  time;  that  said  instruction  was  correct,  and  should  have  been 
given. 

The  third  error  assipjned  is  "that  the  evidence  was  insufficient  to 
justify  the  verdict,  in  this :  The  evidence  shows  that  there  was  no  con- 
tinuity of  possession  by  piamtiff  after  the  sale  and  pretended  delivery 
of  possession ;  that  it  shows  that  on  the  twenty-second  of  July,  1882, 
when  plaintiff  claims  to  have  taken  possession  and  used  the  team 
that  day ;  he  then  employed  David  Cutler  to  drive,  and  who  continued 
to  drive  the  team  thereafter,  and  said  David  Cutler  had  been  driving 
it  after  the  22d;  and  that  Charles  Cutler,  the  vendor,  after  the  22d, 
drove  the  team  for  a  week  or  more,  and  the  evidence  shows  no  con- 
tinuity of  possession  by  plaintiff ;  and  the  sale,  for  such  reasons,  was 
void  as  to  Foster  and  Murphy,  who  are  shown  to  have  been  creditors 
of  Charles  Cutler,  the  vendor." 

The  Jourth  error  assigned  is  "that  the  verdict  was  contrary  to  law, 
for  the  same  reason  as  shown  in  the  third  assignment  of  errors." 

Thus  it  will  be  seen  that  the  question  arising  out  of  the  time  and 
the  circumstances  of  the  delivery  of  the  property  is  the  main  one  in 
this  case.  In  other  words,  was  there  a  legal  delivery  of  the  property 
by  Cutler  to  O'Gara  on  the  day  after  the  sale,  rendering  the  levy  of 
the  attachment  of  the  creditors,  Foster  and  Murphy,  void  ?  The  stat- 
ute of  frauds  provides  that  every  sale  of  goods  and  chattels,  unless 
the  same  be  accompanied  by  the  immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession,  of  the  thing  sold,  shall 
be  conclusive  evidence  of  fraud  as  against  the  creditors  of  the  vendor, 
or  subsequent  purchasers  in  good  faith.  The  appellant  takes  the  po- 
sition that  the  phrase  "immediate  delivery  and  change  of  possession" 
means  the  Instantaneous  delivery  and  change;  that  the  sale,  deliv- 
ery, and  change  must  be  simultaneous  acts,  allowing  no  lapse  of  time 
to  intervene  between  the  sale  and  the  delivery,  and  change  of  posses- 
sion. And  upon  this  theory  the  third  instruction,  which  was  refused, 
is  by  him  held  to  be  correct.  While  the  appellee  insists  that  the  im- 
mediate delivery  and  change  are  such  a  delivery  and  change  as  the 
circumstances  permitted,  taking  into  consideration  the  nature  of  the 
property,  its  situation  at  the  time  of  the  sale,  the  position  or  location 
of  the  parties  at  that  time,  their  distance  from  the  property  sold,  and 
the  acts  necessary  to  be  done  to  complete  the  collection  of  the  prop- 
erty, the  traveling  to  it  and  placing  it  in  a  position  to  be  put  in  the 
possession  of  the  vendee,  what  might  be  regarded  as  an  immediate 
delivery  of  one  kind  of  property  might  not  be  regarded  as  an  imme- 
diate delivery  of  another  kind.  Small  articles  in  the  possession  of 
the  vendor  at  the  place  of  sale  are  capable  of  instsiiitaneous  delivery. 
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while  large  articles  at  a  distance  from  the  place  of  sale  necessarily 
will  not  admit  of  instant  delivery.  This  has  been  well  stated  in 
Lay  V.  Neville,  26  Cal.  553: 

"It  is  not  intended,  by  the  fifteenth  section  of  the  statute  of  frauds,  to 
make  a  sale  void,  as  against  the  creditors  and  purchasers  of  the  vendor,  unless 
the  vendee  shall  perform  in  every  case  what  might  in  some  cases  be  an  im- 
possibility. It  was  intended  that  the  vendee  should  immediately  take,  and 
continuously  hold,  the  possession  of  the  goods  purchased,  in  the  manner,  and 
uccompanied  by  such  plain  acts  of  possession,  control,  and  ownership  as  a 
prudent  bona  fide  purchaser  would  do,  in  the  exercise  of  his  rights  over  the 
property,  so  that  all  persons  might  have  notice  that  he  owned  and  had  pos- 
session of  the  property.  The  acts  that  will  constitute  a  delivery  will  vary  in 
the  different  classes  of  cases,  and  will  depend  very  much  upon  the  character 
and  quantity  of  the  property  sold,  as  well  as  the  circumstances  of  each  par- 
ticular case.  The  same  acts  are  not  necessary  to  make  a  good  delivery  of  a 
ponderous  article,  like  a  block  of  granite  or  a  stack  of  hay,  as  would  be  re- 
quired in  an  article  of  small  bulk,  as  a  parcel  of  bullion.*' 

The  same  point  is  illustrated  in  Chaffin  v.  Doub,  14  Cal.  384.  The 
property  mortgaged  consisted  of  hay,  lying  in  swaths,  winrows,  and 
stacks,  over  three  large  fields  of  the  mortgagor,  and  the  possession  of 
it  had  been  given  by  constructive  delivery  to  the  mortgagees,  who, 
from  thence,  continued  to  worit  on  the  hay  during  eight  days,  when 
it  was  attached  for  the  vendor's  debts.  The  court  held  that  "if  an 
actual  and  immediate  delivery  were  construed  to  mean  a  removal  im- 
mediately from  the  premises,  the  requirement  of  the  statute  would, 
in  such  cases,  be  impossible  of  performance,  and  that  time  ^c%s  nec- 
essarily required  to  gather  and  remove  the  hay." 

The  court  below,  in  this  ease,  gave  the  following  instructions  to  the 
jury  on  this  point : 

"In  determining  what,  under  the  law,  is  an  Immediate  delivery  of  the 
property  sold,  you  are  to  consider  the  surrounding  circumstances,  the  nature 
of  the  property  to  be  delivered,  its  situation,  and  the  difficulty  or  ease  of  mak- 
ing delivery,  and  whether  the  delivery  was  made  in  the  ordinary  way  that 
men  of  prudence  and  business  would  make  delivery,  if  they  were  acting  in 
good  faith,  and  with  tlie  desire  and  intention  to  carry  out  their  contract  of 
sale  according  to  law." 

And  the  court  further  instructed  the  jury  that — 

"If  you  determine  from  the  evidence  that,  when  Cutler  sold  to  O'Gara,  there 
vras  an  immediate  delivery  of  the  property  mentioned  in  the  complaint  from 
Cutler  toO'Gara,  and  an  actual  and  continued  change  of  possession,  you  must 
find  for  the  plaintiff." 

We  are  of  opinion  that  these  instructions  are  correct,  and  that  it 
was  proper  for  the  jury  to  consider  the  facts  connected  with,  and  sur- 
rounding the  delivery  of,  the  property,  to  determine  whether  the  same 
was  valid,  and  made  in  compliance  with  the  statute  of  frauds.  The 
fact  that  the  property  was  sold  one  day  to  the  plaintiff,  and  not  de- 
livered until  the  next  d-^y,  does  not  render  the  sale  void,  if  it  appears 
in  evidence  that  the  delivery  was  impossible  on  the  day  of  sale;  and 
it  is  properly  a  question  for  the  jury  to  answer  whether  the  property 
was  so  situated,  and  the  parties  were  so  located  at  the  time  of  the 
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making  of  the  sale,  that  instant  delivery  could  not  be  made;  and 
whether  it  was  made  as  soon  thereafter  as  practicable.  And  the  same 
may  be  eaid  as  to  the  fact  of  the  continued  change  of  possession.  AH 
the  transactions  of  business  in  the  completion  of  sales  by  delivery 
cannot  be  completed  in  a  moment,  or  in  an  hour.  The  more  impor- 
tant cases  require  time,  and  are  accompanied,  like  all  other  human 
affairs,  with  delays,  and  are  obstructed  by  necessary  or  unexpected 
obstacles.  And  these  must  all  be  considered  before  the  sale  is  de- 
clared fraudulent  and  void.  A  reasonable  time,  consistent  with  all 
the  circumstances  and  probabilities  of  delivery,  unaccompanied  by 
any  avoidable  delays,  is  given  for  an  immediate  delivery. 

It  appears  in  evidence  in  this  case  that  the  sale  was  made  in  the 
city  of  Butte  on  the  twenty-first  of  July,  between  10  o'clock  a.  m.  and 
2  o'clock  p.  M. ;  that  the  property  was  from  seven  to  ten  miles  out 
in  the  country ;  the  wagon,  harness,  etc.,  at  the  house  of  Cutler,  the 
vendor,  about  seven  or  eight  miles  from  Butte,  and  the  horses  were 
on  the  range,  over  which  they  grazed,  at  distances  from  two  to  three 
hundred  yards,  to  three  or  four  miles,  from  the  house  of  Cutler ;  that 
after  the  sale  was  made,  the  plaintiff  and  Cutler  went  from  Butte,  on 
the  afternoon  of  the  twenty-first  of  July,  and  arrived  at  his  house 
about  6  o'clock  in  the  evening;  that  the  property  was  not  delivered 
then;  that  next  morning,  the  twenty-second  of  July,  at  6  o'clock. 
Cutler  went  out  and  brought  in  the  horses  at  8  o'clock  in  the  fore- 
noon, from  the  range,  and  then  the  property  was  all  delivered  to  the 
plaintiff,  O'Gara,  who  then  took  possession  of  it.  The  horses  were 
harnessed  and  driven  away  with  the  wagon  and  other  property,  ex- 
cept the  wood,  to  Bull  Bun,  two  miles  away;  the  wood  was  hauled 
away  subsequently.  The  plaintiff  testified  further  that  the  team  was 
driven  by  David  Cutler,  the  brother  of  the  vendor,  Charles  Cutler, 
both  prior  and  subsequent  to  the  sale.  He  continued  to  drive  it,  in 
the  employ  of  O'Gara,  the  plaintiff,  for  several  weeks  after  the  sale; 
that  his  brother,  Charles  Cutler,  the  vendor,  drove  the  team  one  week 
in  August,  after  the  sale,  being  employed  by  plaintiff.  These  facts 
are  relied  on  by  the  respondent  as  showing  that  there  was  no  con- 
tinuity of  possession  in  the  plaintiff.  The  fact  that  the  brother  of 
the  vendor  drove  the  team  both  before  and  after  the  sale  cannot  be 
regarded  as  conclusive  evidence  against  the  continuity  of  possession 
in  the  purchaser,  and  was  properly  not  so  regarded  by  the  court  be« 
low.  The  jury  had  a  right  to  consider  the  employment  of  the  vend- 
or's brother  as  a  teamster,  by  the  purchaser,  as  an  act  done  in  good 
faith.  The  mere  facts  of  his  relationship  and  former  employment 
were  circumstances  which  could  have  little  weight  in  determining  the 
good  or  bad  faith  of  the  transaction  of  sale.  The  fact  of  the  vendor's 
driving  the  team  one  week  in  August  after  the  sale  is  not  conclusive 
evidence  of  fraud,  and  does  not  break  the  continuity  of  possession  in 
the  purchaser.  The  question  for  the  jury  was,  had  there  been  an 
actual  and  continued  change  of  possession?  and  in  settling  this,  it 
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was  proper  for  them  to  consider  these  facts  as  to  the  driving,  control, 
and  management  of  the  team,  taken  with  all  the  other  facts,  connected 
with  the  sale,  appearing  in  the  evidence. 

The  case  of  Stevem  v*  Irwln^  15  Cal.  607,  illustrates  this  point. 
The  court  say:  .•,--- 

"The  word  •  actual'  was  designed  to  exclude  the  idea  of  a  more  formal 
change  of  possession;  and  the  word  *  continued,'  to  exclude  the  idea  of  a  mere 
temporary  change.  But  it  never  was  the  design  of  the  statute  to  give  such 
extension  of  meaning  to  this  phrase,  •  continued  change  of  possession,'  as  to 
require,  upon  penalty  of  a  forfeiture  of  the  goods,  tliat  the  vendor  slionld 
never  have  any  control  over  or  use  of  them.  This  construction,  if  made  with- 
out exception,  would  lead  to  very  unjust  and  very  absurd  results.  A  vendor 
could  never  become  trustee  of  the  goods  without  their  being  forfeited  or  lia- 
ble for  his  debts.  If  a  livery-stable  keeper  hired  a  hoi-se  to  the  original  vendor, 
it  would  be  liable  for  his  debts;  or  if  a  boarder  came  into  a  room,  the  furni- 
ture might  be  liable  for  the  debts,  if  he  once  owned  it.  Tlie  •  contlnueti  change 
of  possession,'  then,  does  not  mean  a  continuance  for  all  time  of  this  posses- 
sion, or  a  perpetual  exclusion  of  all  use  or  control  of  the  property  by  the  orig- 
inal vendor. " 

In  Godchaux  v.  Mulfard,  26  Cal.  325,  it  is  said  that- 
*^  *  A  hired  clerk  or  salesman  is  no  more  in  the  possession  of  the  goods  of  his 
employer  than  a  hired  laborer  is  in  the  possession  of  the  farm  on  which  he  is 
employed  to  work.'  The  employment  of  the  vendor  in  a  subordinate  capacity 
Is  colorable  only,  and  not  conclusive  upon  the  question  as  to  whether  there 
has  been  an  immediate  delivery  and  an  actual  cliange  of  possession.  He  can- 
not be  allowed  to  remain  in  the  apparently  sole  and  exclusive  possession  of 
the  goods  after  the  sale,  for  that  would  be  inconsistent  with  such  an  open  and 
notorious  delivery  and  actual  change  as  the  statute  exacts  in  order  to  exclude 
from  the  transaction  the  idea  of  fraud.  But  if  it  be  apparent  to  all  the  world 
that  he  has  ceased  to  be  the  owner,  and  that  another  has  acquired  and  openly 
occupied  that  position ;  that  he  has  ceased  to  be  the  principal  in  the  charge 
and  management  of  the  concern  and  become  only  a  subordinate  or  clerk, — the 
reason  of  the  rule  announced  in  the  statute  is  satisfied." 

We  therefore,  under  this  view  of  the  law,  hold  that  the  seizure  of 
the  property  of  the  plaintiff  under  the  attachment  was  illegal.  The 
judgment  is  affirmed. 


Parchen  and  others  v.  Anderson  and  others. 
Filed  January  10,  1^85. 

1.  pARTNERsnip— Test— Principal  and  Aoent. 

The  true  test  of  a  partnership  is  that  of  tlie  relation  of  tho  parties  as  princi- 
pal and  a^ent,  to  be  proved  by  any  competent  evidence;  for  when  llioy  sustain 
tliat  relation  a  joint  liability  maybe  said  to  have  been  incurred  by  the  author- 
ity or  on  the  behalf  of  each  of  the  parties  so  related. 

2.  SaMK— l^EU\TrON8  OF   PaKTIES  INTEtt  SE   GENERALLY   CONCLUDE  THE   FaCT. 

If  there  is  no  partnership  inter  se  there  can  be  none  as  to  third  persons,  un- 
less a  party  by  his  acts  has  put  himself  in  such  a  position  that  he  is  estopped 
from  denying' that  he  is  a  partner. 

3.  Same— Purchase  of  an  Interest  in  the  Profits  of  a  Business. 

The  mere  purchase  of  an  interest  in  the  net  protits  of  a  business  docs  not  of 
itself  make  the  purchaser  a  partner. 

Appeal  from  Second  district,  Silver  Bow  county. 
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Knowles  d  Forhis^  for  appellants. 

W.  W.  Dixon  and  F.  T.  McBridey  for  respondents. 

Wade,  C.  J.  This  is  an  action  on  an  account  for  goods,  wares,  and 
merchandise  alleged  to  have  been  sold  by  plaintiffs  to  the  defendants, 
as  partners,  daring  the  year  1881.  There  was  a  verdict  and  a  judg- 
ment for  defendant  Nickel,  and  a  motion  for  new  trial  overruled; 
from  the  order  overruling  which,  and  from  the  judgment,  the  plain- 
tiffs appeal.  The  action  is  against  Frederick  G.  Anderson,  Budolph 
Scheneder,  and  Henry  Nickel,  who  are  charged  as  partners ;  and  the 
question  to  be  determined  is  whether,  under  the  facts  and  the  law, 
the  defendant  Nickel  was  a  partner  with  the  defendants  Anderson 
and  Scheneder,  and  as  such  liable  to  the  plaintiffs,  with  them,  for 
the  goods  aforesaid.  It  appears  that  a  part  of  the  goods  were  charged 
to  Anderson  &  Co.,  and  a  part  of  them  to  Anderson  &  Scheneder; 
that  Anderson  ordered  the  goods;  and  that  plaintiffs  did  not  know 
who  were  the  members  of  the  firm.  There  is  no  claim  that  the  de- 
fendant Nickel  held  himself  out  as  a  partner  in  the  firm  of  Anderson 
&  Scheneder,  or  that  the  plaintiffs  were  induced  to  give  credit  to  the 
firm  by  reason  of  Nickel  being  a  member  of  it,  or  by  reason  of  any 
act  or  representation  of  his.  It  further  appears  that  Anderson  & 
Scheneder  were  about  to  commence,  or  were  working,  the  Centennial 
quartz-mill,  when,  on  or  about  the  first  day  of  April,  1881,  Anderson 
went  to  Nickel,  and  asked  him  if  he  could  let  Scheneder  have  $500, 
to  which  Nickel  replied  that  he  could ;  and  that  night  Anderson  & 
Scheneder  went  to  the  shop  of  Nickel,  and  he  let  Scheneder  have 
$500,  in  consideration  of  the  following  agreement,  which  was  reduced 
to  writing,  and  signed  by  Anderson  &  Scheneder  at  the  time,  viz. : 
"In  consideration  of  $500,  we  sell  one-fourth  of  the  net  profits  in  the 
Centennial  mill  to  Henry  Nickel." 

A  few  days  subsequent  to  the  execution  of  this  agreement,  finding 
that  the  same  had  no  date,  Nickel,  as  he  claims  in  his  testimony, 
went  to  Scheneder  and  had  him  execute  his  note  for  $500,  dated  April 
1,  1881,  to  him,  (Nickel,)  he  thinking  that  the  agreement  was  not 
good  because  the  same  had  no  date;  but  he  retained  the  agreement, 
and  the  note  was  delivered  to  him.  Anderson  testified  that  the  note 
was  not  given  until  some  time  in  the  following  August,  after  the  at- 
tachment in  this  case  had  been  issued;  that  "Nickel  asked  Scheneder 
to  give  him  a  note  for  $500,  so  he  could  show  it  and  prove  he  was  not 
a  partner,  and  so  he  would  not  be  attached  when  the  sheriff  came 
down  to  serve  the  paper;"  all  of  which  Nickel  denied.  The  rights  of 
these  parties  must  be  determined  by  the  effect  to  be  given  to  this  pur- 
chase of  one-fourth  of  the  net  profits  of  the  mill.  If,  as  Anderson 
claims,  the  note  was  executed  to  conceal  the  fact  that  Nickel  was  a 
partner  with  Anderson  and  Scheneder,  it  was  an  idle  thing  to  have 
done,  unless  he  was  in  fact  a  partner;  and  whether  he  was  or  not, 
must  be  determined  by  the  terms  of  the  agreement,  and  the  situation 
and  acts  of  the  parties;  and  we  are  confronted  with  this  proposition : 
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Did  the  sale  by  Anderson  and  Scheneder,  and  the  porohase  thereof  by 
Nickel  of  one-fourth  of  the  net  profits  in  the  Centennial  mill,  in  and 
of  itself,  make  Nickel  a  partner,  a  principal  with  Anderson  and 
Scheneder,  in  the  business  by  which  such  profits  were  to  be  earned? 
Nickel  did  not  hold  himself  out,  or  suffer  himself  to  be  held  out,  as  a 
partner,  either  to  the  public  at  large  or  to  these  plaintiffs.  He  is  not, 
therefore,  a  partner  by  estoppel.  He  declares  in  his  testimony,  and 
there  is  no  circumstance  or  act  to  contradict  him,  that  he  did  not  in- 
tend to  become  a  partner.  He  is  not,  therefore,  a  partner  by  intent, 
and  if  a  partner  at  all,  he  becomes  so  by  the  force  and  operation  of  his 
purchase  of  the  one-fourth  of  the  net  profits  of  the  mill,  and  by  that 
alone.  There  is  no  doubt  but  that  the  agreement  is  competent  evi- 
dence, and  strong  evidence,  that  Nickel  became  a  partner  in  the  mill ; 
but  does  the  bare  fact  of  sharing  the  profits  furnish  an  arbitrary  test 
by  which  a  person,  not  ostensibly  a  partner,  is  by  operation  of  law  to 
be  held  a  partner  ?  This  question  has  been  much  considered  by  judges 
and  text-writers,  and  the  authorities  are  not  entirely  harmonious;  but 
the  tendency  of  the  more  modern  authorities,  both  English  and  Amer- 
ican, is  towards  the  doctrine  that  the  sharing  of  profits  is  evidence 
that  he  who  shares  them  is  a  partner,  but  not  conclusive  evidence; 
the  true  test  being  whether  there  is  such  a  participation  in  or  shar- 
ing of  the  profits  as  to  constitute  the  relation  of  principal  and  agent 
between  the  person  taking  the  profits,  and  those  actually  carrying  on 
the  business. 

In  the  case  of  Eastman  v.  Clark,  53  N.  H.  276,  decided  in  1873, 
the  court  says : 

"It  has  been  supposed  that  a  sharing  profit  test,  with  divers  exceptions 
and  qualifications,  was  at  one  time  established  by  the  authorities.  It  has 
been  supposed  that  it  was  established  in  England  in  the  latter  part  of  the  last 
century;  that  it  was  settled  in  the  class  of  cases  generally  ranged  under  the 
leading  case  of  Waugh  v.  Cai'ver,  2  H.  Bl.  235;  that  it  was  upheld  until  1860; 
and  that  it  was  then  overthrown  by  the  decision  of  Cox  v.  Hickman,  99  E. 
C.  L.  47;  S.  C.  8  H.  L.  Gas.  268.  Cox  v.  Hickman  and  the  subsequent  Eng- 
lish cases  maintain  that  there  is  no  such  test;  that  the  question  of  partner- 
ship liability  is  a  question  of  the  liability  of  a  principal;  that,  so  far  as  it  is  a 
question  of  law,  it  is  governed  by  the  general  doctrines  called  law  of  agency, 
or  law  of  principal  and  agent,  when  applied  in  a  case  of  an  agent  and  one 
principal,  and  called  law  of  partnership  when  applied  in  a  case  where  the 
agent  is  a  joint  principal;  and  that,  so  far  as  it  is  a  question  of  fact,  sharing 
profits  is  evidence  tending  to  show  that  the  sluurer  is  a  principal.  From  1866 
to  the  present  time  that  has  been  held  to  be  the  common  law  of  England. 
But  what  was  the  meaning  and  effect  of  the  English  cases  before  1860  ?  This 
is  an  important  question,  for  this  reason,  among  others:  that  before  1860  the 
American  authorities  were  generally  intended  to  be  a  mere  following  of  the 
English,  and  when  we  ascertain  the  meaning  and  effect  of  the  English  case^ 
before  1860,  we  shall  learn  what  the  mass  of  American  authorities  were  in- 
tended to  be." 

The  judge  then  goes  into  a  careful  history  and  analysis  of  the  Eng- 
lish cases  for  nearly  100  years  prior  to  1860,  commencing  with  that 
of  Bloxham  v.  '\'ll,  of  which  an  account  is  given  in  Grace  Y.Smith,  2 
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W.  Bl.  998,  (in  1776,)  and  Wattgh  v.  Carver,  2  H.  Bl.  235,  (in  1793,) 
in  which  the  sharing  profit  test  had  its  birth ;  reviewing  Hoare  v.  Dawes, 
1  Doug.  371,  (1780;)  Coope  v.  Eyre,  1  H.  Bl.  37,  (1788;)  Saville  v. 
Robertson,  4  Durn.  &  E.  720;  Benjamin  v.  Porteus,  2  H.  BL  590; 
Wilkinson  v.  Frasier,  4  Esp.  182,  (1803;)  Hesketh  v.  Blanekard,  4 
East,  144,  (1803;)  Dry  v.  BosweU,  1  Camp.  329,  (1808;)  Wish  v. 
SmaU,  Id.  331,(1808;)  Ex  parte  Garland,  10  Ves.  110,  (1804;)  Bar- 
ton V.  Hanson,  2  Taunt.  49,  (1809;)  Weyland  v.  Elkins,  Holt,  N.  P. 
227;  Gouthwaite  y.  Duckworth,  12  East,  421,  (1810;)  Ex  parte  Ham- 
per, 17  Ves.  403,  (1811;)  Wightman  v.  Townroe,  1  Maule  <fe  8.  412, 
(1813;)  Waland  v.  -BiArina,  1  Starkie,  272,  (1816 ;)  Cheap  v.  Cramond, 
4  Bam.  &  Aid.  663,  (1821 ;)  Fromont  v.  Coupland,  2  Bing.  170,  (1824;) 
SmitA  V.  Watson,  2  Bam.  &  C.  404,  (1824;)  Dickinson  v.  Valpy,  10 
Bam.  &  C.  128,  (1829;)  Fox  v.  Cii/fam,  6  Bing.  776,  (1830;)  Id.  9 
Bing.  116,  (1832;)  Ex  parte  Chuck,  8  Bing.  469,  (1832;)  Green  v. 
Beesley,  2  Bing.  N.  C.  108,  (1835;)  Owen  v.  Bo^y,  5  Add.  &  E.  28, 
(1836 ;)  Bond  v.  Pittard,  3  Mees.  &  W.  357,  (1838;)  fTiZaon  v.  White- 
head, 10  Mees.  &  W.  503,  (1842;)  Pott  v.  Eyton,  3  C.  B.  32,  (1846;) 
McAlpine  v.  Mangnall,  Id.  496,  (1846;)  Barry  v.  Nesham,  3  C.  B. 
641,  (1846;)  Heyhoe  v.  Bur^e,  9  C.  B.  431,  (1850;)  and  then  says: 

"Such  are  the  most  important  English  cases  before  Cox  v.  Hickman  (1860) 
relating  to  the  subject  of  a  sharing  profit  test.  Whatever  loose  general  no- 
tions may  have  been  entertained  as  to  the  effect  of  these  cases,  tliey  do  not 
establish  such  a  test  in  an  unqualified  form.  They  can  be  arrayed  as  a  mass 
of  authorities  overruled  by  Cox  v.  Hickman  and  the  subsequent  cases,  which 
have  settled  the  law  for  England,  that  sharing  profits  in  a  general,  unlimited 
sense  is  not  a  test.  Neither  is  such  a  test  established  by  a  preponderance  of 
the  weight  of  American  cases  decided  without  reference  to  Cox  v.  Hickman, 
The  subject  has  been  much  considered  in  Massachusetts,  and  the  result  is  far 
from  being  a  simple,  absolute  sharing  profits  test.  Reynolds  v.  Toppan,  15 
Mass.  370;  Rice  v.  Attstin,  17  Mass.  197;  Baxter  v.  Rodman,  3  Pick.  435; 
Qrozier  v.  Atwood,  4  Pick.  234;  Cutler  v.  Winsor,  6  Pick.  335;  Turner  v.  Bis- 
sell,  14  Pick.  192;  Denny  v.  Cabot,  6  Mete.  82;  Bradley  v.  White,  10  Mete. 
303;  Holmes  v.  Old  Colony  R.  Co.  5  Gray,  58;  Fitch  v.  Harrington,  13  Gray. 
468;  Julio  v.  Ingalls,  1  Allen,  41 ;  Gunnison  v.  Langley,  3  Allen,  337 ;  Pratt 
V.  Langdon,  12  Allen,  544;  S.  C.  97  Mass.  97.  Sometimes  such  a  test  seems 
to  be  recognized  with  the  qualification  *  as  principal.*  Loomis  v.  Marshall, 
12  Conn.  69;  Berthold  v.  Goldsmith,  24  How.  536, 544;  Colly.  Partn.  bk.  1,  c. 
1,  §  25;  Story,  Partn.  §§  49,  54,  55. 

"Of  course,  if  one  shares  profits  •  as  a  principal/  i,  e,,  in  the  capacity  of  a 
principal,  he  is  a  principal ;  and  so  he  is  if  he  does  anything  else  in  that  ca- 
pacity. When  sharing  profits  is  accepted  as  a  test,  it  is  almost  universally 
with  this  qualification:  that  if  the  profits  are  received  as  compensation  for 
services,  or  payment  of  any  debt,  sharing  them  is  not  a  test.  The  number 
of  cases  that  favor  an  unqualified  sharing  profits  test  is  hardly  appreciable 
among  the  vast  numbers  opposed  to  it.  *  *  *  The  sharing  profits  test, 
in  this  modified  form,  enveloped  in  and  consolidated  with  its  mass  of  quali- 
fications and  exceptions,  the  only  form  in  which  it  can  be  claimed  to  be  estab- 
lished by  the  authorities,  is  nothing  but  the  elementary  doctrine  of  the  lia- 
bility of  a  principal,  disclosed  or  undisclosed,  on  an  authorized  contract  made 
by  his  agent,  which  is  the  doctrine  of  Cox  v.  Hickman  and  the  subsequent 
English  cases.    In  re  Stanton  Iron  Co.  21  Beav.  164;  25  L.  J.  Ch.  142;  Hick- 
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man  v.  Cox,  18  C.  B.  617;  S.  C,  3  C.  B.  (X.  8.)  523;  Cox  v.  Hickman,  8  H. 
L.  Cas.  268;  S.  C.  9  C.  B.  (X.  S.)  47;  Kilshaw  v.  Jukes,  3  Best  &  S.  847; 
Ballen  v.  Sharp,  18  C.  B.  (X.  S.)  614;  Redpath  v.  Wigg,  L.  R.  1  Exch.  335; 
Easterhrook  v.  Barker,  L.  R.  6  C.  P.  1;  Holme  v.  Hammond,  L.  R.  7  Exch. 
218;  <8/mt^  v.  G^aZ^  16  Ir.  C.  L.  357;  iee  English  and  Irish  Church  and  As- 
surance  Society,  1  Ilein.  &  M.  85;  Mollwo  v.  Cow7'i  of  Wards,  L.  R.  4  P.  G. 
419;  Noakes  v.  Barlow,  20  Wkly.  Rep.  388;  26  I  hw  T.  (X.  S.)  136;  Ex  parte 
Macmillan.  Re  Whittaker,  24  Law  T.  (X.  S.)  143." 

In  the  case  of  Cox  v.  Hickman^  supra,  Lord  Cbanworth  said : 

**A  right  to  participate  in  the  profits  is,  in  general,  a  sufficiently  accurate 
test;  for  a  right  to  participate  in  profits  afEords  cogent,  often  conclusive,  evi- 
dence that  the  trade  in  which  the  profits  have  been  made  was  carried  on  in 
part  for  and  on  behalf  of  the  person  setting  up  such  a  claim.  But  the  real 
ground  of  the  liability  is  that  the  trade  has  been  carried  on  by  persons  acting 
on  his  behalf.  When  that  is  the  case,  he  is  liable  to  the  trade  obligations, 
and  entitled  to  its  profits,  or  to  a  share  of  them.  It  is  not  strictly  correct  to 
say  that  his  right  to  share  the  profits  makes  him  liable  to  the  debts  of  the 
trade.  The  correct  mode  of  stating  the  proposition  is  to  say  that  the  same 
thing  that  entitles  him  to  the  one,  makes  him  liable  to  the  other,  namely,  the 
fact  that  the  trade  has  been  carried  on  in  his  behalf;  i.  e.,  that  he  stood  in 
the  relation  of  principal  towards  the  person  acting  ostensibly  as  the  trader, 
by  whom  the  liability  has  been  incurred  and  under  whose  management  the 
profits  have  been  made.  *  *  *  I  can  find  no  case  in  which  a  person 
has  been  made  liable  as  a  dormant  or  sleeping  partner,  in  which  the  trade 
might  not  fairly  be  said  to  have  been  carried  on  for  him.  together  with  those 
ostensibly  conducting  it,  and  when,  therefore,  he  >vould  stand  in  the  position 
of  principal  towards  the  ostensible  members  of  the  firm  as  his  agents." 

Commenting  on  this  statement  of  Lord  Cbanworth,  the  court,  in 
Eastman  v.  Clark,  supra,  says: 

"  *Hy  a  sufficiently  accurate  list,'  he  meant  satisfactory  evidence.  Ilis  re- 
mark suggests  how  easily  a  piece  of  evidence  could  be  transformed  into  a  legal 
test,  sub  modo,  by  tribunals  accustomed,  as  English  courts  are,  to  declare  their 
judgment  on  questions  of  fact.  When  Lord  Ckan worth  said,  sharing  profits 
affords  cogent  evidence  of  a  partnership,  he  expressed  his  opinion  on  a  ques- 
tion of  fact;  and  the  evident  soundness  of  such  an  opinion  tends  to  obliterate 
the  distinction  between  the  law  and  the  fact  of  the  subject.  Sharing  profits, 
in  the  absence  of  all  other  evidence,  would,  as  a  matter  of  fact,  be  cogent  evi- 
dence of  a  partnership;  but  every  item  of  cogent  evidence  is  not  a  legal  test. 
Moreover,  it  is  generally  impossible  to  have  no  other  evidence  in  a  case  than 
sharing  profits.  Whether  it  is  cogent  or  weak  depends  upon  its  character,  ex- 
plained by  other  circumstances." 

Mr.  Lindley,  in  his  valuable  work  on  Partnership,  (1  Lindl.  Pnrtn, 
42,)  commenting  on  the  eases  subsequent  to  that  of  Cox  v.  Hickman, 
says: 

"There  can  be  no  doubt  that  in  all  these  cases  the  decisions  would  have 
been  the  other  way,  had  they  occurred  before  Cox  v.  Hickman,  and  they  are 
particularly  valuable  as  showing  that  the  principles  on  which  that  cise  Wiis 
decided  by  the  house  of  lords  may  now  be  safely  relied  upon  in  opposition  to 
the  old  rule,  which,  before  that  important  decision,  was  considered  too  firmly 
settled  to  be  questioned.  In  fact,  the  strong  tendency  of  the  above  decisions 
is  to  establish  the  doctrine  that  no  person  who  does  not  hold  himself  out  as 
a  partner  is  liable  to  third  persons  for  the  acts  of  persons  whose  profits  he 
shares,  unless  he  and  they  are  really  partners  inter  se;  and  it  is,  perhaps, 
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not  going  too  far  to  say  that  this  is  now  the  law.  ♦  ♦  *  For  the  guid- 
ance, however,  of  those  who  may  think  the  writer  has  gone  too  far  in  repre- 
senting the  old  law  as  completely  superseded,  the  following  more  limited  prop- 
ositions are  submitted,  as  at  least  conclusively  established,  and  as  applicable 
even  in  cases  not  within  28  and  29  Vict.c.  86: 

"(1)  That  persons  who  share  the  profits  of  a  business  are,  like  other  persons, 
only  liable  for  the  acts  of  themselves,  and  of  their  real  or  ostensible  agents. 

"(2)  That  whether,  in  any  particular  case,  the  relation  of  principal  and 
agent  does  or  does  not  exist  between  one  person  who  carries  on  a  business 
and  another  person  who  shares  its  profits,  depends,  not  upon  the  mere  fact  that 
the  business  is  carried  on  more  or  less  for  the  benefit  of  the  latter,  but  upon 
all  the  circumstances  of  the  case. 

"(3)  That  the  relation  of  principal  and  agent  is  not  constituted  merely  by 
an  agreement  which  entitles  one  person  to  share  the  gross  returns  of  a  busi- 
ness or  adventure  conducted  by  another. 

"(4)  That  the  relation  of  principal  and  agent  is  not  constituted  merely  by 
an  agreement  which  entitles  one  person  to  be  paid  definite  sums  out  of  the 
profits  made  by  another. 

"  (5)  That  the  relation  of  principal  and  agent  is  not  constituted  merely  by 
an  agreement  which  entitles  one  person  to  be  paid  sums  varying  with  the 
profits  made  by  another. 

"(6)  That  the  relation  of  principal  and  agent  is  not  constituted  merely  by 
the  existence  of  a  trust  entitling  one  person  to  share  the  profits  made  by  an- 
other. 

"(7)  That,  prima  facie,  the  relation  of  principal  and  agent  is  constituted 
by  an  agreement  entitling  one  person  to  share  the  profits  made  by  another  to 
an  indefinite  extent;  but  that  this  inference  is  displaced  if  it  appears  from  the 
whole  agreement  that  no  partnership  agency  was  really  intended. 

"(8)  That  the  courts,  in  all  these  as  in  other  cases,  will  be  astute  to  defeat 
fraud,  and  to  hold  partnerships  to  be  created,  if  they  are  intended,  although 
the  intention  may  be  carefully  concealed." 

The  intention  of  the  parties  must  control.  The  relation  of  partners 
is  formed  by  contract,  or  by  the  acts  of  the  parties,  which  amount  to  a 
contract,  says  Mr.  Collyer  in  his  able  work,  (1  Colly.  Partn.  7,  note  9 :) 

"A  partnership  inter  se  results  from  the  intention  of  the  parties,  to  be  gath- 
ered from  the  contract,  if  there  be  one;  or,  if  not,  from  their  relation  to  and 
dealings  with  the  property  and  each  other.  A  mere  community  of  interest  in 
property  does  not  create  the  relation,  but  it  must  be  evident  that  the  parties 
intended  to  create  it,  and  must  be  voluntary.  The  intent  of  the  parties  is  ex- 
pressed in  the  contract,  if  there  be  one;  or,  if  there  is  no  contract,  as  gathered 
from  the  transaction  itself;  and  their  manner  of  dealing  with  the  common 
property  will  control,  so  far  as  the  rights  of  the  parties  themselves  are  con- 
cerned ;  for,  being  the  creation  of  a  contract,  express  or  implied,  the  parties,  as 
between  themselves,  cannot  be  made  to  assume  a  relation  towards  each  other 
which  they  have  expressly  contracted  not  to  assume,  or  which  was  their  evi- 
dent intent  not  to  assume.  In  the  absence  of  a  contract  this  intent  is  to  be 
gathered  from  the  acts  of  the  parties,  and  the  character  of  the  transaction.  If 
the  parties  deal  with  the  propeily  in  which  they  have  a  joint  interest  as  part- 
ners, each  sharing  the  profits  arising  from  it,  and  paying  his  own  proportion 
of  the  expenses  for  its  maintenance,  although  no  iigreement  in  fact  exists  l>e- 
tween  them,  they  are  partners  inter  se,  their  intent  being  gathered  from  their 
acts.  But  if  an  agreement  exists,  this  is  the  only  evidence  of  the  real  statua 
of  the  parties  to  each  other.  Cutter  v.  Thomaa^  25  Vt.  73;  Rohbins  v.  Loa- 
toell,  27  111.  365;  Stecens  v.  Faucet,  24  111.  483;  Phillips  v.  Phillips,  49  III. 
437;  NUhoffy.  Dudley,  40  111.  406;  Lintner  v.  MilUkin,  47  111.  178;  Clark 
v.6p,no.7 — 38 
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V.  Reed,  11  Pick.  446:  Hazard  v.  Hazard,  1  dtory,  (U.  S.)  371;  Saltei  v. 
Ham,  31  N.  Y.  321." 

If  there  is  no  partnership  inter  se,  there  can  be  none  as  to  thirJ 
persons,  unless  a  party,  by  his  acts,  has  put  himself  in  such  a  posi- 
tion that  he  is  estopped  from  denying  that  he  is  a  partner.  And  as 
we  have  seen  that  the  mere  sharing  of  profits,  since  the  case  of  Cox 
V.  Hickman,  does  not,  in  England,  make  him  who  receives  such  prof- 
its a  partner  in  the  business  or  enterprise  by  which  they  are  earned, 
it  only  remains  for  us  to  ascertain  from  the  modern  authorities  if  the 
same  doctrine  prevails  in  the  United  States. 

In  1873  the  supreme  court  of  Missouri  said : 

"It  is  true  that  in  the  ease  of  Waugh  v.  Carver,  2  II.  BL  247,  S.  C.  1  Smith, 
Lead.  Cas.  pt.  2,  p.  1289,  and  in  other  cases  referred  to,  it  has  been  held  that 
one  who  receives  a  share  in  the  general  profits  is  liable  to  third  persons  for 
the  losses  and  debts  contracted  in  the  prosecution  of  the  business,  and  it  is 
upon  this  principle,  as  stated  in  that  case,  that  the  plaintiffs  seem  to  lely  for 
a  recovery  in  this  case.  The  rule  as  laid  down  in  Waug?^  v.  Carver  has  not 
been  adhered  to  in  England  or  in  this  country;  but  a  rule  more  in  harmony 
with  reason  aud  justice  has  been  generally  adopted.  Judge  Story,  in  his 
w^ork  on  Partnei-ship,  in  treating  of  this  subject,  states.  'In  short,  the  true 
rule,  ex  cequo  et  bono,  would  seem  to  be  that  the  agreement  and  intention  of 
the  parties  tliemselves  should  govern  all  cases.  If  they  intend  a  partnership 
in  the  capital  stock,  or  in  the  profits,  or  in  both,  then  that  the  same  rule  should 
apply  in  favor  of  third  persons,  even  if  the  agreement  were  unknown  to  them. 
And,  on  the  other  hand,  if  no  such  partnership  were  intended  between  the 
parties,  then  that  there  should  be  none  as  to  third  persons,  unless  where  the 
parties  had  held  themselves  out  as  partners  to  the  public,  or  their  conduct  oj)- 
erated  as  a  fraud  or  deceit  upon  third  persons.'  Storj',  Partn.  (6th  Ed.)  § 
49,  and  note,  where  the  authorities  are  discussed. 

"In  order  to  constitute  a  communion  of  profits  between  the  parties,  which 
shall  make  them  partners,  the  interest  in  the  profits  must  be  mutual.  Each 
person  must  have  an  interest  in  the  profits  as  a  principal  trader.  ♦  *  * 
The  single  circumstance  that  he  is  to  have  a  share  of  the  profits  does  not  neces- 
sarily make  one  a  pailner  so  as  to  bind  him  by  the  acts  or  admissions  of  one 
who  carries  on  the  business.  Burakle  v.  Eckart,  1  Denio,  337;  Denny  v.  Co- 
bot,  6  Mete.  82;  Turner  v.  Bissell,  14  Pick.  192;  Dwinel  v.  Stone,  30  Me.  384; 
Wiggins  v.  Oraham,  51  Mo.  17.  •  *  *  From  these  authorities  it  will  be 
seen  that  one  who  receives  a  part  of  the  profits  is  not  necessarily  a  partner, 
even  as  to  third  persons,  and  in  the  present  case  the  statements  of  the  defend- 
ant, given  in  evidence,  must  all  be  taken  together.  He  denied  that  he  was  a 
partner,  but  admitted  that  he  had  an  Interest  in  the  profits.  This  he  might 
have  and  still  not  be  a  partner."     Campbell  v.  Dent,  54  Mo.  332. 

In  1876  the  supreme  court  of  Ohio  (28  Ohio  St.  321,  Harvey  v. 
Childs)  said: 

"Although  a  partnership  may  be  said  to  rest  upon  a  communion  of  profits, 
nevertheless  the  foundation  of  the  liability  of  one  partner  for  the  acts  of  an- 
other is  the  relation  they  sustain  to  each  other  as  being  each  principal  and 
agent.  That  relation,  it  would  seem,  then,  constitutes  the  true  test  of  a  part- 
nership liability,  and  rests  upon  the  just  foundation  that  the  joint  liability 
was  Incurred  on  the  express  or  implied  authority  of  the  party  sought  to  be 
charged.  But  if  the  relation  of  principal  and  agent  be  regarded  as  the  test 
of  partnership,  and  consequent  joint  liability,  tlie  question  still  remains,  what 
shall  be  deemed  sufficient  evidence  of  chat  relation,  or  to  raise  the  implication 
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of  authority  to  incur  the  liability  in  question  ?  To  this  end  numerous  tests 
have  been  supposed  to  exist;  but  the  best  considered  and  the  least  objection- 
able is  that  of  a  community  of  interest  in  tlie  profits  of  a  business  or  trans- 
action as  a  principal  or  proprietor.  Pars.  Partn.  71;  Colly.  Partn.  §§  25,  44. 
See,  also,  Story,  Paitn.  g§  36,  88,  60;  Berthold  v.  Goldsmith,  24  How.  536. 
But  this  test  is  valuable,  as  a  rule,  chiefly  because  it  evinces  a  relation  be- 
tween the  parties  where  each  may  reasonably  be  presumed  to  act  for  himself 
and  as  agent  for  the  others,  and  to  that  extent  establishes  the  fact  that  the 
liability  was  incurred  on  the  authority  of  all  so  participating  in  the  profits. 
Participation  in  the  profits  of  a  business,  however,  cannot  be  regarded  as  a 
rule  so  universal  and  unrelenting  as  to  be  unjustly  applied  to  a  case  where  a 
debt  is  incurred  by  one  who  cannot  be  said  to  be  acting,  in  the  particular,  na 
the  agent  or  on  behalf  of  the  party  sought  to  be  charged.  Therefore,  on  prin- 
ciple, the  true  test  of  a  partnership,  at  least,  is  left  to  be  that  of  the  relation 
of  the  parties  as  principal  and  agent,  to  be  proved  by  any  competent  evidence; 
for,  when  they  sustain  that  relation,  a  joint  liability  may  be  said  to  have  been 
incurred  by  the  authority  or  on  behalf  of  each  of  the  parties  so  related.  The 
tendency  of  the  more  modern  authorities,  botli  English  and  American,  is  to 
this  conclusion. 

**The  case  of  Cox  v.  Hickman,  decided  by  ihe  house  of  lords  in  1860,  has 
become  a  leading  case  on  this  subject.  It  is  summarized  in  the  subsequent 
case  of  Sullen  v.  Sharp,  L.  K.  I  C.  P.  112,  by  Blackbuun,  J.,  as  follows:  «I 
think  tht'it  the  ratio  dicedendi  is  that  the  proposition  laid  down  iu  Waugh  v. 
Carver,  viz.,  that  a  participation  in  the  profits  of  a  business  does  of  itself,  by 
operation  of  law,  constitute  a  partnership,  is  not  a  correct  statement  of  the 
English  law;  but  that  the  true  question  is,  as  stated  by  Lord  Cranwokth, 
whether  the  trade  is  carried  on  on  belialf  of  the  person  sought  to  be  charged 
as  a  partner,  the  participation  in  the  profits  being  a  most  important  element 
in  determining  the  question,  but  not  being  of  itself  decisive;  the  test  being, 
in  the  language  of  Lord  Wensleydale,  whether  it  is  such  a  participation  in 
the  profits  as  to  constitute  the  relation  of  principal  and  agent  between  the 
pei*son  taking  the  profits  and  those  actually  carrying  on  the  business.'  Add. 
Cont.  163.  These  cases  were  decided  before  the  passiige  of  the  act  of  parlia- 
ment in  relation  to  partnerships;  but,  so  far  as  relates  to  this  question,  in  a 
subsequent  case,  Bramwell,  B.,  decided,  in  effect,  that  the  act  was  only  de- 
claratory of  the  common  law,  as  held  in  Cox  v.  Hickman.  Holme  v.  Ham- 
mond, L.  B.  7  Exch.  218.  236. 

"The  question  was  much  considered  in  Eastman  v.  Clark,  53  N.  H.  276, 
where  the  authorities  are  fully  collated  and  ably  reviewed.  »The  case  was  de- 
cided in  1872.  The  conclusion  arrived  at  is  stated  by  Smith,  J.,  as  follows: 
*  The  real  ultimate  question,  in  all  cases  like  the  present,  is  one  of  agency. 
Did  the  person  sought  to  be  charged  stand  in  the  relation  of  principal  to  the 
person  contracting  the  debt?  Participation  in  the  profits  is  not  decisive  of 
the  question,  "except  so  far  as  it  is  evidence  of  the  relation  of  principal  and 
agent  between  the  persons  taking  the  profits  and  those  actually  carrying  on 
the  business,"  whether  such  relation  existed  is  a  question  of  fact.  Upon  the 
trial  of  that  question,  proof  of  a  right  to  participate  in  the  profits  would  be  a 
cogent,  and  often  practically  conclusive,  piece  of  evidence  to  establish  the  ex- 
istence of  that  relation ;  but  there  is  no  sound  foundation  for  an  arbitrary 
rule  of  law  requiring  courts  or  jurors  to  regard  participation  in  the  profits  as 
a  decisive  test,  which  will,  in  all  instances,  necessiUite  the  conclusion  that 
the  participator  is  liable  for  the  debts.' 

"In  the  absence  of  any  known  stipulation  to  the  contrary,  every  party  to  a 
trading  firm,  within  the  scope  of  the  joint  business,  in  contemplation  of  law, 
is  clothed  with  implied  authority  to  enter  into  simple  contracts  on  behalf  of 
the  firm  in  furtherance  of  the  business  of  the  partnership,  and  thereby  bind 
each  member  of  the  firm.    Where,  therefore,  as  in  the  case  of  Wood  v.  Val- 
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lette,  7  Ohio  St.  172,  and  the  later  case  of  Leggett  v.  Hyde,  58  N.  Y.  272, 
money  is  advanced  to  be  used  in  a  trading  business,  and  returned  in  a  year 
with  a  share  of  the  profits  made  during  that  time,  it  may  well  be  implied  that 
the  business  was  conducted  on  behalf  and  by  the  authority  of  the  person  ad- 
vancing the  money  and  sharing  the  profits;  for  it  is  to  the  continuing  trade, 
in  the  ordinary  way,  that  he  looks  for  his  profits.  But  such  cases  are  plainly 
distinguisliable  from  one  where  money  is  advanced,  to  be  embarked  in  a  sin- 
gle transaction,  where  no  credit  is  contemplated.  In  such  a  case,  there  is 
no  ground  for  the  implied  authority  to  incur  debts,  such  as  exists  in  regard 
to  a  general  trading  business.     Add.  Cont.  161. " 

In  1881,  Judge  Coolby,  in  Beecher  v.  Bushy  45  Mich.  193,  S.  C.  7 
N.  W.  Eep.  785,  786,  speaking  for  the  supreme  court  of  Michigan, 
said: 

"It  is,  nevertheless,  possible  for  parties  to  intend  no  partnership  and  yet 
to  form  one.  If  they  agree  upon  an  arrangement  which  is  a  partnership  in 
fact,  it  is  of  no  importance  that  they  call  it  something  else,  or  that  they  even 
expressly  declare  that  they  are  not  to  be  partners.  The  law  must  declare 
what  is  the  legal  import  of  their  agreements,  and  names  go  for  nothing  when 
the  substance  of  the  arrangement  shows  them  to  be  inapplicable.  But  every 
doubtful  case  must  be  solved  in  favor  of  their  intent;  otherwise  we  should 
*  carry  the  doctrine  of  constructive  partnership  so  far  as  to  render  it  a  trap 
for  the  unwary.'     Kent,  C.  J.,  in  Post  v.  Kimherly,  9  Johns.  470. 

"We  have,  then,  a  case  in  which  the  party  sought  to  be  charged  has  not  held 
himself  out,  or  suffered  himself  to  be  held  out,  as  a  partner,  either  to  the  pub- 
lic at  large  or  to  the  plaintiff,  and  has  not  intended  to  form  that  relation, 
lie  is  not,  therefore,  a  partner  by  estoppel  nor  by  intent;  and  if  Jie  is  one 
at  all,  it  must  be  by  construction  of  law.  What,  then,  are  the  indicia  of 
partnership  in  this  case?  the  marks  which  force  that  construction  upon  the 
court,  irrespective  of  the  intent  of  the  parties?  that,  in  fact,  control  their  in- 
tent, and  give  to  the  parties  bringing  suit  rights  which  they  were  not  aware 
of  when  they  sold  the  supplies?  In  the  elaborate  and  able  brief  which  has 
been  presented  in  behalf  of  the  defendants  in  error,  it  is  conceded  that  the 
fact  that  Beecher  wtis  to  receive  each  day  a  sum  *  equal  to  one-third  the  gross 
receipts  and  gross  earnings '  for  the  day,  would  not  necessarily  make  him  a 
partner.  What  is  claimed  is  that  the  fact  is  *  cogent  evidence '  that  Beecher 
was  to  participate  in  the  results  of  the  business  in  a  manner  that  indicated 
he  was  a  principal  in  it,  and  was  not  receiving  compensation  for  the  use  of 
the  property  merely.  The  view  of  the  law  here  suggested  is  undoubtedly  cor- 
rect. There  may  be  a  participation  in  the  gross  returns  that  would  make  the 
receiver  a  partner,  and  there  may  be  one  that  would  not.  The  question  is,  in 
what  capacity  is  participation  had?  Gross  returns  are  not  profits,  and  may 
be  large  when  there  are  no  profits ;  but  it  cannot  be  predicated,  either  of  gross 
returns  or  profits,  that  the  right  to  participate  is  conclusive  evidence  of  part- 
nership. This  is  settled  law,  both  in  England  and  in  this  country,  at  this 
time,  as  is  fully  shown  by  the  authorities  cited  for  the  defendants  in  error. 
It  was  recognized  in  Hinmaii  v.  Littell,  23  Mich.  484;  and  in  New  York, 
where  the  doctrine  that  participation  in  profits  proves  partnership  has  been 
adhered  to  most  closely,  it  is  admitted  there  are  exceptions.  Eager  v.  Crauy- 
/orrf,  76X.Y.97."  _    . 

Judge  CooLEY  then  quotes  from  Cox  v.  Hickman,  sxipra,  the  lan- 
guage heretofore  quoted  in  this  opinion,  and  says,  (7  N.  W.  Eep.  787 :) 

"There  is  something  understandable  by  the  common  mind  in  this  test; 
there  is  nothing  artificial  or  arbitrary  about  it;  it  falls  in  with  reason,  and 
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enables  every  man  to  know,  when  he  makes  his  business  arrangements,  whether 
he  runs  the  risk  of  extraordinary  liabilities  contracted  without  his  consent  or 
approval.  It  is  said,  and  we  believe  justly,  in  JB alien  v.  Sharp,  L.  R.  1  C.  P. 
8t>,  that  the  decision  in  Cox  v.  Hickman  brought  bacli  the  law  of  England 
to  what  it  should  be;  and  Mr.  Baron  Biiamwell,  referring  to  what  was  de- 
clared to  be  law  in  Wattgh  v.  Carvevt  expressed  the  hope  *  that  this  notion  is 
overruled,'  adding  that  it  is  *  one  which  I  believe  has  caused  more  injustice 
and  mischief  than  any  bad  law  in  our  books.'  It  is  certainly  overruled  very 
conclusively  in  Great  Britain.  Kilshaw  v.  Jukes,  3  Best  &  S.  847;  Shaio  v. 
Qalt,  16  Ir.  C.  L.  R.  357;  Holme  v.  Hammomi,  L.  R.  7  Exch.  218;  Ex  parts 
Delhasse,  L.  R.  7  Ch.  Div.  611.  And  though  in  New  York  the  courts,  hampered 
somewhat  by  early  cases,  have  not  felt  themselves  at  liberty  to  adopt  and  fol- 
low the  decision  in  Cox  v.  Hickman  to  the  full  extent,  it  would  be  easy  to 
show  that  the  American  authorities,  in  the  main,  are  in  harmony  with  it." 

The  judge  then  cites  and  comments  upon  the  following  cases :  Cham* 
pion  V.  Bostunck,  18  Wend.  175;  Eastman  v.  Clark,  53  N.  H.  276; 
Farmers'  Ins.  Co.  v.  lioss,  29  Ohio  St.  429;  Musier  v.  Trumpbour,  6 
Wend.  274;  Everitt  v.  Chapman,  6  Conn.  347;  Loomis  v.  Marshall, 
12  Conn.  69;  Moore  r.  Smith,  19  Ala.  774;  Bowman  v.  Bailey,  10  Vt. 
170;  Price  y.  Alexander,  2  Greene,  (Iowa,)  427;  Dunham  y.  Rogers,  1 
Pa.  St.  255;  Denney  v.  Cabot,  6  Meto.  82;  Perrine  v.  Hankinson,  11 
N.  J.  Law  181 ;  Holmes  v.  Old  Colony  R.  Co.  5  Gray,  58;  Bradley  v. 
White,  10  Mete.  303 ;  Harvey  y.  Childs,  28  Ohio  St.  319;  and  says,  (7 
N.  W.  Rep.  789:) 

•*It  is  needless  to  cite  other  cases.  They  cannot  all  be  reconciled,  but 
enough  are  cited  to  show  that  in  so  far  as  the  notion  ever  took  hold  of  the 
judicial  mind,  tliat  the  question  of  partnership  or  no  partnership  waste  be 
settled  by  arbitrary  tests,  it  was  erroneous  and  mischievous,  and  the  proper 
correction  hiis  been  applied.  Except  when  one  allows  the  public  or  individual 
dealers  to  be  deceived  by  the  appearances  of  partnership,  when  none  exists, 
he  is  never  to  be  charged  as  a  partner,  unless,  by  contract  and  with  intent, 
he  has  formed  a  relation  in  which  the  elements  of  partnership  are  to  be  found. 
And  what  are  these?  At  the  very  least,  the  following:  Community  of  in- 
terest in  some  lawful  commerce  or  business,  for  the  conduct  of  which  the 
parties  are  mutually  principals  of  and  agents  for  each  other,  with  general 
powers  within  the  scope  of  the  business,  which  powers,  however,  by  agree- 
ment between  the  parties  themselves,  may  be  restricted,  at  option,  to  the  ex- 
tent even  of  making  one  the  sole  agent  of  the  others  and  of  the  business. 
*  *  *  We  think  there  can  be  no  such  thing  as  a  partnership  as  to  third 
persons,  when,  as  between  the  parties  themselves,  there  is  no  partnership,  and 
the  third  persons  have  not  been  misled  by  concealment  of  facts  or  by  de- 
ceptive appearances." 

In  1883  the  supreme  court  of  the  United  States,  in  Thompson  v. 
First  Nat.  Bank  of  Toledo,  111  U.  S.  540,  S.  C.  4  Sup.  Ct.  Kep.  694, 
695,  by  Mr.  Justice  Gray,  said ; 

"Mr.  Justice  Lindley,  in  his  Treatise  on  the  Law  of  Partnership,  sums  up 
the  law  on  this  point  as  follows:  •  The  doctrine  that  a  person  holding  himself 
out  as  a  partner,  and  thereby  inducing  others  to  act  on  the  faith  of  his  rep- 
resentations, is  liable  to  them  as  if  he  were  in  fact  a  partner,  is  nothing  more 
than  an  illustration  of  the  general  principle  of  estoppel  by  conduct. '  *  The 
expression  in  Waugh  v.  Carter,  "if  he  will  lend  his  name  as  a  partner  he  be* 
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comes,  as  against  all  the  rest  of  the  world,  a  partner,  **  requires  qualification, 
for  the  real  ground  on  which  liability  is  incurred  bj  holding  one's  self  out  a.s 
a  partner  is  that  the  credit  has  been  thereby  obtained.  This  is  put  with 
great  clearness  by  Mr.  Justice  Park  in  Dickinson  v.  Valpy:  "No  person 
can  be  fixed  with  liability  on  the  ground  that  he  has  been  held  out  as  a  part- 
ner, unless  two  things  concur,  viz. :  FirsU  the  alleged  act  of  holding  out  must 
have  been  done  either  by  him  or  by  his  consent;  and,  secondly t  it  must  have 
been  known  to  the  person  seeking  to  avail  himself  of  it.  In  the  absence  of  the 
first  of  these  requisites,  whatever  may  have  been  done  cannot  be  imputed  to 
the  person  sought  to  be  made  liable;  and,  in  the  absence  of  the  second,  the 
person  seeking  to  make  him  liable  has  not  in  anyway  been  misled."  '  LindL 
Partn.  (1st  Ed.)  45-47,  (4th  Ed.)  48-50.  The  current  of  authority  in  this 
country  is  in  the  same  direction.  Benedict  v.  Davis,  2  McLean,  347;  Hicks 
V.  Cram,  17  Vt.  449;  Fitch  v.  Harrington,  18  Gray,  469;  Wood  v  Pennell, 
51  Me.  52;  Sherrod  v.  Langdon,  21  Iowa,  518  i  Kirk  v.  Hartman,  63  Pa.  St. 
97;  H^fier  v.  Palmer,  67  111.  161;  Cook  v.  Penrhyn  State  Co.  36  Ohio  St.  135; 
UJd  V.  Harvey,  78  Ind.  26  The  only  American  case  cited  at  the  bar,  which 
tends  to  support  the  ruling  below,  is  the  decision  of  the  commission  of  ap- 
peals in  Poillon  v.  Secor^  61  N.  Y.  456.  And  the  judgment  of  the  court  of 
appeals  in  the  later  case  of  Central  City  Sav,  Bank  v.  Walker,  66  N.  Y.  424» 
clearly  implies  that  in  the  opinion  of  that  court  a  person  not  in  fact  a  part- 
ner cannot  be  made  liable  to  third  persons  on  the  ground  of  having  been  held 
out  as  a  partner,  except  upon  the  principle  of  equitable  estoppel,  that  he  au- 
thorized himself  to  be  so  held  out,  and  that  the  plaintiffs  gave  credit  to  him.*' 

Says  Mr.  Justice  Clifford  in  Berthold  v.  Ooldsmith,  24  How.  542 : 

''Participation  in  the  profits,  however,  will  not  alone  create  a  partnership 
between  the  parties  themselves  as  to  the  property  contrary  to  their  intention. 

*  *  *  Actual  participation  in  the  profits  as  a  principal,  we  think,  creates 
a  partnership  as  between  the  parties  and  third  persons,  whatever  may  be  the 
intention  in  tliat  behalf,  and  notwithstanding  the  dormant  partner  was  not 
expected  to  participate  in  the  loss  beyond  the  amount  of  the  profits." 

Says  Mr.  Parsons,  (Pars.  Partn.  2d  Ed.  73:) 

"And  the  same  principle  leads  us  to  this  other  conclusion:  that  a  mere  pay- 
ment or  promise  to  pay  out  of  the  profits  a  sum  of  money  as  a  specific  por- 
tion of  the  profits,  does  not  necessarily  constitute  the  payee  a  partner,  and 
gives  him  no  interest  in  the  profits,  and  no  right  to  the  profits,  but  only  a  per- 
sonal claim  against  the  promisor  for  such  money  or  for  such  a  share  of  the 
profits  after  they  are  ascertained  and  may  be  divided.  *  *  *  if  two  men 
were  bargaining  for  a  house,  and  the  seller  says, « Your  business  is  so  prosper- 
ous you  can  afford  to  pay  me  all  I  ask,'  and  the  buyer  replies,  *  You  mistake; 
the  profits  of  my  business  are  not  so  large  as  you  think; '  and  the  seller  rejoins, 

•  Well,  I  will,  at  all  events,  take  one-fourth  of  your  next  year's  profits  for  the 
house;'  and  a  written  contract  is  executed  on  these  terms,  it  would  be  simply 
absurd  to  contend  that  this  sale  of  a  house  made  the  seller  liable  for  all  the 
business  debts  of  the  buyer." 

Absurd  as  this  may  have  been,  it  is  no  more  so  for  buying  one- 
fourth  of  the  profits  by  the  sale  of  a  house  than  purchasing  the  same 
for  money.  In  neither  case  would  the  purchaser  become  a  partner — 
First,  for  the  reason  that  the  parties  did  not  so  intend;  and,  second^ 
the  transaction  did  not  e8ta))li8h  the  relation  of  principals  and  agents 
for  each  other  'a\    '        •>    »  i^^m's  iMisiness.     The  real  question  is  one 
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of  agency.  Nickel,  by  the  purchase  of  one-fourth  of  the  net  profits 
of  the  Centennial  mill,  did  not  thereby  establish  the  relation  of  prin- 
cipal  to  the  persons  contracting  the  debt.  Whether  this  relation  ex- 
ists or  not,  is  a  question  of  fact;  and  while  participation  in  the  profits 
is  competent  evidence,  it  is  not  conclusive  of  the  question.  Such 
participation  does  not  necessarily  create  a  community  of  interest  in 
the  business  in  which  the  profits  are  to  be  earned;  it  does  not  neces* 
sarily  and  by  operation  of  law  establish  the  relations  of  principal 
and  agents  for  each  other  as  between  the  seller  and  the  purchaser  of 
such  profits;  and  it  did  not  necessarily  make  Anderson  &  Scbeneder 
the  agents  of  Nickel  in  conducting  and  carrying  on  the  business  of  the 
Centennial  mill.  If  Nickel  was  not  a  partner  with  these  parties  inter 
se,  he  cannot  be  as  to  third  persons,  unless,  by  some  act  of  his,  he  is 
estopped  from  denying  that  the  relation  exists.  As  to  these  plain- 
tiffs, Nickel  was  not  a  partner  by  estoppel.  They  trusted  their  goods 
to  Anderson  &  Scheneder.  They  did  not  know,  and  had  no  reason 
to  believe,  that  Nickel  was  a  member  of  the  firm.  There  are  no  equi- 
ties in  their  favor  as  against  Nickel,  and  there  is  no  justice  in  their 
claim  as  against  him,  unless  he  was  in  fact  a  member  of  this  part- 
nership. 

Net  profits  are  the  results  of  business  that  has  already  been  trans- 
acted and  concluded.  There  would  be  no  claim  for  a  fourth  of  such 
profits  until  they  had  been  earned  and  were  ready  for  division.  A 
person  might  purchase  an  interest  in  the  net  profits  of  a  business, 
and  have  no  intention  of  becoming  a  partner  therein;  and  if  there 
was  no  contract  expressing  such  intention,  and  no  connection  with  or 
control  over  the  common  property  by  which  such  intention  could  be 
inferred,  then  there  would  be  no  partnership  inter  se  •  and  if  not,  there 
could  be  none  as  to  third  persons  except  by  estoppel.  Partnership, 
as  between  the  parties  themselves,  is  a  voluntary  contract  between 
two  or  more  persons  for  joining  together  their  money,  goods,  labor,  and 
skill,  or  any  or  all  of  them,  under  an  understanding  that  there  shall 
be  a  communion  of  the  profits  between  them,  and  for  the  purpose  of 
carrying  on  a  legal  trade,  business,  or  adventure.  1  Colly.  Partn. 
(Cth  Ed.)  7.  Partners  are  joint  tenants  in  the  stock  and  effects  of 
the  partnership.  Id.  179.  Whatever,  at  the  commencement  of  a 
partnership,  is  thrown  into  the  common  stock,  and  whatever  has,  from 
time  to  time  during  the  continuance  of  the  partnership,  been  added 
thereto  and  obtained  by  means  thereof,  whether  directly  by  purchase, 
or  circuitously  by  employment  in  trade,  belongs  to  the  firm,  unless  the 
contrary  can  be  shown.  Lindl.  Partn.  547, 548.  It  is  a  general  prin- 
ciple that  governs  all  partnerships  in  trade  that  each  individual  part- 
ner constitutes  the  others  his  agents  for  the  purpose  of  entering  into 
all  contracts  for  him  within  the  scope  of  the  partnership.  Id.  269. 
By  the  purchase  of  one-fourth  of  the  net  profits  of  the  Centennial 
mill.  Nickel  did  not  thereby  become  the  owner  of  any  interest  in  the 
mill,  or  in  the  partnership  property  of  Anderson  Si  Scheneder ;  he  did 
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not  thereby  become  a  joint  tenant  with  them  in  such  property;  and 
he  did  not  thereby  constitute  them  his  agents  for  carrying  on  the  busi- 
ness of  the  mill. 

It  is  unnecessary  to  consider  the  questions  raised  upon  the  instruc- 
tions to  the  jury;  for  if,  by  this  purchase  of  net  profits,  Nickel  did  not 
become  a  partner  with  Anderson  &  Scheneder,  as  between  themselves, 
and  is  not  a  partner  as  to  these  plaintiffs  by  virtue  of  his  conduct^ 
then  the  plaintiffs'  claim  must  fail. 

Judgment  affirmed. 
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SUPRSMB  COURT  OF  WASHINGTON  TERRITORY. 


Adams  v.  Kelly  and  others. 

Filed  September  24,  1884. 

Statute  op  Limitations  —  TaANsiroBV  Venue— Action  on  Promissory  Note. 
Review,  by  a/^reement  of  parties  and  consent  of  court,  of  tlie  pleadings  and 
evidence  whereon  judgment  was  found  by  the  court  below,  there  being  no  as- 
signment of  errors,  and  judgment  affirmed. 

P.  P.  Carroll  and  Rtavis  dt  Puryn,  for  plaintiff. 

H.  Dustan,  for  defendants. 

WiNGARD,  J.  John  Kelly,  John  Gilchrist,  and  Prank  Henderson 
hronght  suit  in  the  district  coart,  Second  district,  holding  terms  at 
Yakima  city,  against  M.  N.  Adams,  on  a  certain  promissory  note  exe- 
cuted by  said  Adams,  in  the  state  of  California,  while  all  the  parties 
were  residents  of  California.  The  defendants,  answering  the  com- 
plaint, set  up  section  337  of  the  Code  of  California,  as  follows :  That 
the  statute  of  limitations  of  the  state  of  California  is  as  follows,  to- 
wit :  '*The  periods  prescribed  for  the  commencement  of  actions  other 
than  for  the  recovery  of  real  property,  are  as  follows:  'Sec.  337. 
Within  four  years,  an  action  upon  any  contract,  obligation,  or  liabil- 
ity founded  upon  an  instrument  in  writing  executed  in  this  state;'  " 
and  further  alleged  that  the  cause  of  action  set  forth  in  the  complaint 
accrued  more  than  four  years  before  the  commencement  of  this  action 
and  cannot  be  maintained,  under  the  law  of  California,  by  reason  of 
the  lapse  of  time. 

The  note  was  in  words  and  figures  following : 
"6330.00.  Statkn  Island,  March  1, 1877. 

On  the  first  day  of  October,  1877,  without  grace,  I  promise  to  pay,  to  the 
order  of  Kelly,  Henderson,  and  Gilchrist,  three  hundred  and  thirty  dollars, 
with  interest  at  the  rate  of  one  per  cent,  per  month  from  date  until  paid, 
with  interest  at  the  rate  of  one  per  cent,  per  month  from  date  until  paid, 
principal  and  interest  payable  only  in  gold  coin  of  the  government  of  the 
United  States,  for  value  received.  M.  N.  Adams.  *' 

The  plaintiffs  replied,  inter  alia,  that  the  defendant  left  the  state  of 
California  before  four  years  had  elapsed  from  the  making  of  said 
note,  or  from  the  time  the  same  became  due,  and  became  a  resident 
of  Yakima  county,  Washington  Territory,  and  has  never  since  re- 
turned to  the  state  of  California,  but  is  now  a  resident  of  Washington 
territory;  that  defendant's  whereabouts  was  not  known  to  plaintiffs 
after  leaving  said  state  until  within  about  18  months  from  the  com- 
mencement of  their  action  against  him ;  that  said  note  is  not  barred 
by  the  statute  of  limitations  of  the  state  of  California,  on  account  of 
defendant's  absence  therefrom  before  four  years  had  elapsed  from  the 
time  said  note  became  due  as  aforesaid. 

The  action  was  commenced  July  14, 1883.  A  jury  was  waived,  and 
the  cause  was  tried  by  the  court  upon  the  pleadings  and  the  evidence. 
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"The  court  found  [so  the  transcript  states]  the  defendant  liable  upon 
said  promissory  note,  and  rendered  judgment/'  etc.  The  plaintiff 
in  error  pleaded  a  single  section  of  the  statute  of  California,  only. 
This  was  new  matter,  and  is  expressly  denied  by  the  reply  of  the 
plaintiffs  below. 

Section  46  of  the  Code  of  this  territory  cannot  be  invoked  to  aid 
the  plaintiff  in  error,  because  he  was  no  longer  a  non-resident,  but 
had  resided  here  almost  from  the  date  at  which  the  note  became  due. 
The  venue  was  transitory;  the  remedy  could  be  sought,  and  was 
sought  and  found  here.  Six  years  had  not  elapsed  from  the  time  the 
action  accrued  until  suit  was  brought  in  the  court  below.  The  ac- 
tion was  not  barred  by  any  statute  of  limitations.  No  assignment 
of  errors  was  made  by  the  plaintiff  herein,  and  the  cause  was  heard, 
by  agreement  of  parties  and  consent  of  the  court,  upon  the  sole  ques- 
tion as  to  the  sufficiency  of  the  pleadings  and  evidence  to  support  the 
findings  of  the  district  court.  The  judgment  of  the  court  below  is. 
affirmed. 

Greeke,  G.  J.,  and  Tubneb,  J.,  concur* 


Walla  Walla  Printing  &  Publishing  Co.  v.  Budd  and  another. 

Filed  September  26,  1884. 

1.  Pbactice— Rules  of  Court— Record. 

The  rules  of  a  trial  court  are  a  part  of  the  record  of  every  cause  tried  In  sucb 
court,  and  may  be  certified  to  an  appellate  court  as  a  part  of  such  record.  la 
the  absence  of  such  certification,  the  appellate  court  will  not  act. 

2.  Same— Demuruer — Seuvice— Filing— REQumEMENTS. 

The  filing  of  a  demurrer  with  the  clerk,  without  serving  the  same  upon  the 
plaintiff  or  his  attorney,  is  a  sutiloient  compliance  with  the  statute. 

3.  Same— Affidavit  of  Merits— Denial  of  Substantial  Rights. 

When  appellant  complains  of  a  denial  of  substantial  rights,  it  does  not  re* 
quire  an  affidavit  of  merits  on  his  part  to  entitle  him  to  have  the  Judgment  va* 
ctited. 

A.  E.  Isham,  for  plaintifiF  in  error. 

B.  L.  Sharpatein,  for  defendants  in  error. 

Tdrner,  J.  The  defendants  in  error,  who  were  plaintiflFs  in  the- 
court  below,  commenced  an  action  against  the  plaintiff  in  error  in  the 
district  court  of  the  First  district,  holding  terms  at  Walla  Walla,  to 
recover  the  sum  of  $499.88,  with  interest,  for  the  breach  of  a  con- 
tract,  etc.  The  summons  and  complaint  was  served  on  the  twenty- 
ninth  day  of  May,  1883,  and  judgment  by  default  against  plaintiff  in 
error  was  taken  at  chambers  on  the  twentieth  day  of  June,  1883. 
The  plaintiff  in  error,  by  its  attorney,  on  the  thirtieth  day  of  May. 
1883,  the  day  after  the  service  of  the  summons  and  complaint,  filed 
with  the  clerk  of  the  court  a  general  demurrer  to  the  complaint.  The^ 
court  refused  to  regard  the  demurrer,  because,  as  stated  in  argument, 
the  demurrer  was  not  served  upon  the  opposite  side,  as  required  by 
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one  of  the  rules  of  the  district  court;  and  it  being  considered  there 
was  no  sufficient  appearance,  other  than  by  the  demurrer,  judgment 
by  default  was  taken  against  plaintiffs  in  error  for  failure  to  answer. 
The  rule  of  the  court  requiring  service  of  demurrer  upon  the  opposite 
party,  if  intended  to  be  invoked  here  to  sustain  the  action  of  the  court 
below,  should  have  been  made  a  part  of  the  record  of  this  case.  The 
rules  of  trial  courts  are  a  part  of  the  record  of  every  cause  tried  in 
such  court,  and  may  be  certified  to  an  appellate  court  as  a  part  of 
8uch  record.  We  are  not  at  liberty,  in  the  absence  of  such  certifica- 
tion, to  receive  and  act  upon  the  rule  of  court  in  question. 

The  action  of  the  court  below,  therefore,  in  allowing  judgment  by 
default,  notwithstanding  the  interposition  of  the  demurrer  by  plain- 
tiff in  error,  must  be  considered  upon  the  law  as  we  find  it  upon  the 
statute-book,  unaffected  by  the  said  rule.  We  are  quite  certain  that 
the  filing  of  the  demurrer  with  the  clerk  was  a  sufficient  compliance 
with  law  to  constitute  an  appearance,  and  that  judgment  by  default, 
without  action  upon  the  demurrer  and  without  notice  to  the  defend- 
ant  below,  was  grave  error.  Under  the  circumstances  it  should  not 
require  an  affidavit  of  merits  to  entitle  the  defendant  to  have  the  judg- 
ment vacated.  The  error  was  not  a  mere  irregularity.  It  was  more : 
it  was  a  denial  to  the  defendant  of  substantial  rights.  The  action  of 
the  learned  judge  below  was  predicated  on  the  rule,  which  is  not  be- 
fore us  now,  and  was,  perhaps,  justifiable  under  said  rule.  We  have 
serious  doubts,  however,  of  the  legality  of  a  rule  which  could  be  con- 
strued as  requiring  service  of  a  demurrer  to  constitute  such  demurrer 
as  appearance  under  section  72  of  the  Code. 

The  judgment  is  reversed,  and  the  cause  remanded  tor  lurther  pro- 
ceedings. 

HoYT,  J«i  and  Gbeenb^  G.  J.,  concur. 

<2  WaBta.  T.  287) 

Pox  V.  Territort. 

Filed  July  Term,  1884. 

1.  Orimtnal  Law— Medical  Practitionbrs— Laws  op  Washington  TEBRrroBT 
— Ex  Po8T  Facto  Laws— Bill  op  Attainder— Fourteenth  Amendment. 

The  provisions  of  chapter  169  of  the  Code,  which  prescribe  qualifications  for 
all  persons  proposing  to  practice  medicine  or  surgery  in  the  territory,  are  not  ex 
po8t  facto  laws,  or  in  the  nature  of  a  bill  of  attainder,  and  are  not  in  conflict 
with  the  fourteenth  amendment  to  the  constitution  of  the  United  States. 

^  Phacticb— SoFRBafli  Court— Ex  Partb  Afpidavit. 

The  supreme  court  will  not  look  to  an  ex  parte  affidavit,  filed  in  a  cause,  for 
a  fact  that  should  have  been  made  a  part  of  the  record  by  bill  of  exceptions. 

.3.  Same— New  Trial— Intoxicated  Witness— Essential  Fact. 

An  intoxicated  witness  for  the  defense  having  been  excluded  front  the  court- 
room during  the  trial  and  incarcerated  by  order  of  the  court,  in  order  subse- 
quently to  entitle  the  defendant  to  a  new  trial  on  that  ground  it.  must  appear 
that  the  defendant,  at  the  time  of  such  exclusion,  stated  to  the  court  the  im- 
portance of  the  testimony  of  the  witness,  and  asked  an  adjournment  of  thr 
4saase  'in til  such  time  as  he  could  be  in  a  condition  to  testify. 
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P.  P.  Carroll,  J.  L.  Murphy,  and  Jacobs,  Jenner  d  Reed,  for  plaintiff 
in  error. 

C.  M.  Bradshaw,  for  the  Territory. 

Turner,  J.  The  plaintiff  in  error  was  indicted,  tried,  and  convicted 
at  the  October  term,  1883,  of  the  district  court  for  the  Third  judicial 
district,  holding  terms  at  Seattle,  in  King  county,  for  the  offense  of 
practicing  medicine  for  gain,  contrary  to  chapter  169  of  the  Code* 
The  indictment  is  based  on  section  2291  of  the  Code,  which  section 
constitutes  a  part  of  the  chapter  before  referred  to.  The  plaintiff  in 
error  demurred  to  the  indictment  in  the  court  below,  and  his  de- 
murrer  was  overruled.  After  verdict,  plaintiff  in  error  moved  the 
court  for  a  new  trial  on  the  grounds  hereafter  mentioned.  The  mo- 
tion was  supported  by  an  affidavit  from  one  of  the  attorneys  in  the 
case, which  affidavit  disclosed  the  following  facts,  in  substance,  namely : 
One  of  the  witnesses  for  the  defense,  being  called  to  testify  on  the 
trial,  was  found  to  be  intoxicated,  and,  while  in  that  condition,  was, 
by  order  of  the  court,  removed  from  the  court-room  before  he  had 
testified,  and  incarcerated  in  jail  for  contempt.  The  affidavit  then 
goes  on  to  state  the  nature  of  the  evidence  which  it  was  expected  and 
believed  this  witness  would  have  given,  which  was,  in  short,  that  the 
witness  was  a  physician,  and  that  he  alone  prescribed  for  and  com- 
pounded the  medicine  for  the  particular  person  mentioned  in  the  in- 
dictment as  attended  and  prescribed  for  by  the  plaintiff  in  error,  and 
that  he  alone  received  the  compensation  paid  by  said  person  there- 
for; the  defendant  having  been  simply  an  intermediary  between  him- 
self and  the  said  person,  to  convey  the  medicine  and  receive  the 
money. 

The  facts  relied  on  in  support  of  the  motion  for  a  new  trial  do  not 
appear  in  the  record,  except  from  the  motion  and  the  affidavit  filed 
in  support  of  it.  The  motion  for  a  new  trial  was  overruled.  Subse- 
quently, the  plaintiff  in  error  moved  in  arrest  of  judgment  upon  some 
of  the  grounds  relied  on  in  support  of  the  demurrer,  and  this  motion 
was  also  overruled.  The  case  is  brought  to  this  court  by  writ  of 
error.  The  assignments  in  error  go  only  to  the  constitutionality  of 
the  law  and  to  the  action  of  the  court,  as  shown  in  the  affidavit,  in 
excluding  the  intoxicated  witness  from  the  court-room,  and  to  the 
refusal  of  the  court  below  to  grant  the  motion  for  a  new  trial.  Other 
alleged  errors  were  urged  by  counsel  for  plaintiff  in  error  in  argument 
and  in  the  brief  filed,  but  we  do  not  feel  authorized  to  consider  them ; 
especially  as  they  do  not  refer  to  matters  that  are  fundamental,  and 
vital  to  the  prosecution. 

In  support  of  the  proposition  that  the  law  is  unconstitutional,  coun- 
sel for  plaintiff  in  error  rely  upon  the  cases  of  Cummings  v.  State  of 
Missouri,  4  Wall.  277;  Ex  parte  Oarland,  Id.  333 ;  Grandall  v.  State, 
6  Wall.  35;  Const.  U.  S.  Fourteenth  Amend.  The  cases  in  4  Wall., 
which  are  well  known  to  the  profession,  go  to  the  power  of  a  state 
government  or  the  general  government  to  pass  ex  post  facto  lay^s  and 
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bills  of  attainder.  We  do  not  think  the  provisions  of  chapter  169  of 
the  Code  liable  to  the  objection  that  they  are  in  any  sense  ex  post  facto 
laws,  or  in  the  nature  of  a  bill  of  attainder.  They  prescribe  qualifica- 
tions for  all  "persons  proposing  to  practice  medicine  and  surgery  in 
the  territory,  and  in  so  doing  exclude  many  from  the  practice  who 
might  otherwise  engage  in  it;  but  this  exclusion  does  not  proceed 
upon  the  idea  of  punishment  for  past  acts.  It  was  the  attempt  of 
congress  in  the  one  case,  and  the  state  of  Missouri  in  the  other,  to  pre- 
scribe punishment  by  legiclative  enactment  for  participation  in  the 
rebellion,  directed  at  particular  classes,  prescribiug  additional  penal- 
ties for  acts  before  that  declared  crimes,  rendering  punishable  acts  not 
before  criminal,  and  changing  the  rules  of  evidence  by  which  less  or 
different  testimony  was  made  sufficient  to  convict.  That  was  declared 
by  the  supreme  court  of  the  United  States  to  be  violation  of  the  fed- 
eral constitution,  in  the  cases  of  Gumming s  v.  Missouri  and  Ex  parte 
Garland.  Neither  do  we  find  anything  in  said  chapter  that  brings  it 
within  the  principle  laid  down  in  the  case  of  Crandall  v.  State,  6 
Wall.  35. 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  the  law  is  in 
conflict  with  the  fourteenth  amendment  to  the  constitution,  in  that  it 
prescribes  a  standard  of  qualification  to  entitle  one  to  practice  medi- 
cine and  surgery,  namely,  the  being  a  graduate  of  a  medical  college 
or  university,  and  it  relaxes  the  standard  in  favor  of  those  who  were 
engaged  in  the  practice  at  the  time  of  the  passage  of  the  law.  We 
see  a  discrimination  here,  it  is  true,  but  no  deprivation  of  a  right  se- 
cured by  the  fourteenth  amendment.  It  will  hardly  be  contended 
that  it  is  the  right  of  medical  practitioners,  bearing  diplomas  from  a 
medical  college  or  university,  to  have  excluded  from  the  practice  all 
who  are  not  thus  qualified.  Another  objection  to  the  law,  urged  by 
counsel,  is  that  it  discriminates  between  persons  of  equal  learning 
and  skill,  by  permitting  that  person  to  practice  medicine  and  surgery 
who  was  so  engaged  the  day  before  the  passage  of  the  law,  while  it 
denies  the  privilege  to  the  person  who  may  seek  to  engage  in  the 
practice  the  day  after  or  at  any  time  after  the  passage  of  the  law.  It 
appears  to  be  an  answer  to  this  objection  to  say  that  the  law  does  not 
deny  the  privilege  of  practicing  medicine  and  surgery  to  any  one. 
Any  citizen  of  the  territory  may  qualify  himself  in  the  manner 
pointed  out  by  the  law,  and  thereafter  may  lawfully  engage  in  the 
practice  of  medicine  and  surgery.  The  legislature,  for  good  and  valid 
reasons,  has  exempted  a  particular  class  from  the  necessity  of  hav- 
ing this  qualification,  but  this  action  does  not  entitle  persons  of 
another  class  to  claim  the  exemption  as  a  legal  right  to  themselves 
under  the  fourteenth  amendment  or  under  any  other  clause  of  the 
federal  constitution.  Another  objection,  founded  upon  the  provision 
of  the  law  which  exempts  from  its  operation  physicians  and  surgeons 
in  another  state,  territory,  or  province,  living  adjacent  to  this  terri- 
tory, who  may  cross  the  border  to  attend  patients  in  the  territory,  is 
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disposed  of  by  tbe  same  line  of  reasoning.  For  an  autboritatiye  in- 
terpretation of  tbe  several  clauses  of  tbe  foarteenth  amendment,  and 
tbeir  bearing  and  operation  upon  laws  of  tbe  cbaracter  of  tbat  now 
under  consideration,  we  refer  to  tbe  Slaughter-house  Cases,  16  Wall.  36. 
Tbe  assignment  of  error  to  the  effect  tbat  tbe  court  excluded  tbe 
intoxicated  witness  from  tbe  court-room,  and  refused  a  postponement 
of  the  trial,  thus  depriving  tbe  plaintiff  in  error  of  tbe  benefit  of  tbe 
testimony  of  such  witness,  is  not  sustained  by  tbe  record.  Tbe  only 
mention  of  tbis  incident  is  in  tbe  affidavit  filed  in  support  of  tbe 
motion  for  a  new  trial.  Tbis  court  will  not  look  to  an  ex  parte  affi- 
davit filed  in  a  cause  for  a  fact  tbat  sbould  bave  been  made  a  part 
of  tbe  record  by  bill  of  exceptions.  Besides,  if  tbe  affidavit  were  ac- 
cepted in  lieu  of  a  bill  of  exceptions,  it  does  not  sustain  tbe  assign- 
ment of  error.  It  does  not  sbow  tbat  any  objection  whatever  was 
made  to  tbe  exclusion  of  tbe  witness  from  the  court-room,  or  that  any 
attempt  was  made  by  plaintiff  in  error  to  obtain  the  benefit  of  tbe 
testimony  of  tbe  witness  by  moving  the  court  for  an  adjournment 
until  the  witness  should  become  competent  to  testify.  Tbe  motion 
for  a  new  trial  was  based  on  two  grounds :  First,  because  of  the  action 
of  tbe  court  in  excluding  from  tbe  court-room  the  intoxicated  witness; 
and  second,  because  the  verdict  was  contrary  to  the  law  and  evi- 
dence. The  exclusion  of  the  intoxicated  witness  was  not  error,  but 
it  might  have  constituted  strong  ground  for  a  new  trial,  if  the  de- 
fendant, upon  the  exclusion  of  tbe  witness,  bad  informed  the  court  of 
tbe  importance  to  tbe  defense  of  his  testimony,  and  had  asked  an 
adjournment  of  the  cause  until  he  became  competent  to  testify,  and 
tbe  court  bad  refused  the  request.  But  nothing  of  this  kind  is  shown. 
Furthermore,  there  being  no  bill  of  exceptions  from  which  we  can 
become  apprised  of  the  testimony  in  the  court  below,  we  cannot  say 
tbat  tbe  evidence  of  tbe  intoxicated  witness  would  have  had  such  an 
effect  as  to  require  tbe  granting  of  a  new  trial.  For  the  same  reason 
we  cannot  say  that  the  verdict  was  contrary  to  tbe  law  and  tbe  evi- 
dence. We  find  no  error  in  tbe  record,  and  the  ludgment  of  the  dis- 
trict court  is  affirmed. 

HoYT  and  Winoabd^  JJ^  concur. 


Hutchinson  v.  City  of  Olympia. 

Filed  July  Term,  1884. 

1.  MoNiciFAL  Corporations— SroE WALKS— Repair— Charter  of  OtYMFrA. 

The  provisions  of  section  62  of  the  charter  of  the  city  of  Olympia  impose 
upon  the  municipaUty  a  manifest  duty  to  keep  its  streets  and  sidewalks  in  re- 
pair. 

2.  Samk— Statutes  of  Washington,  Sttbd.  25,  4  3— Constrcction. 

In  subd. vision  25  of  section  3  of  such  charter,  the  provision  rcQuirinsr,  as  a 
preliminary  to  the  building  ©f  sidewalks,  and  assessing  and  levying  taxes  there- 
for, a  petition  by  a  majority  of  the  property  holders,  or  a  vote  by  two-thirds 


Digitized  by 


Google 


.Wff^sh.  T.]  HUTCHINSON  V.  CITY   OF   OLYMPIA.  ^   607 

of  the  common  council,  in  its  fa vor,  does  not  relieve  the  municipality  of  a  duty, 
on  its  own  motion,  to  keep  such  sidewalks  in  repair  when  once  built. 
3.  Same— Defective  Sidewalk  —  Personal  Injuries— -Liability  op  Munici- 
pality. 

The  decision  in  Barns  v.  District  of  Columbia,  91  U.  S.  540,  settles  the  fact 
that  a  city  is  liable  in  damages  for  injuries  to  individuals  resulting  from  its 
failure  to  keep  its  sidewalks  in  repair. 

D.  P.  Ballard,  for  plaintiff  in  error, 

Judson  dc  Israel,  for  defendant  in  error. 

Greene,  C,  J.  This  is  a  suit  in  error  to  reverse  a  judgment  which 
was  rendered  upon  sustaining  a  demurrer  to  the  complaint.  The  single 
question  submitted  to  this  court  for  its  decision  is  as  to  the  liability 
of  the  city  of  Olympia,  under  its  charter,  and  the  statutes  of  this  ter- 
ritory, to  an  action  by  a  private  person  for  an  injury  caused  by  the 
neglect  of  the  city  to  repair  a  defect  in  one  of  its  sidewalks.  Section 
62,  and  subdivision  25  of  section  3,  appear  to  be  the  only  parts  of  de- 
fendant's charter  material  to  be  considered.     These  are  as  follows : 

"Sec.  62.  The  wards,  streets,  and  alleys  within  said  city  limits,  shall  be  un- 
der the  exclusive  control  of  the  common  council,  who  shall  make  all  needful 
rules  in  regard  to  the  improvement,  repair,  grading,  cleaning,  etc.,  thereof, 
and  for  the  purposes  of  this  act  said  city  shall  not  be  included  in  any  road-dis- 
trict, but  the  road  tax  due  by  law  within  the  city  shall  be  collected  as  pro- 
vided by  ordinance. "  -    

'' Twenty-fifth,  To  construct  and  repair  sidewalks,  and  to  remove  obstruc- 
tions from  streets,  alleys,  sidewalks,  and  sewers,  and  to  levy  and  collect  a 
special  tax  or  assessments  upon  all  blocks,  lots,  or  parcels  of  land  fronting  on 
such  streets,  alley,  or  sidewalk  within  the  city  limits,  sufficient  to  pay  the  ex- 
penses of  such  improvement,  or  repair  or  removal  of  obstruction,  and  for 
such  purpose  may  establish  districts,  consisting  of  the  blocks,  lots,  or  parcels 
of  land  fronting  in  the  whole  or  such  portion  of  the  street,  alley,  or  sidewalk 
to  be  made  or  reptiired,  as  may  be  deemed  advisable.  A  lot  or  parcel  of  land 
shall  be  deemed  to  front  on  an  alley  when  such  alley  runs  through  it,  or  it 
shall  touch  upon  such  alley.  But  in  no  case  shall  such  sidewalk  be  built  and 
such  assessment  be  made,  or  tax  levied  to  pay  therefor,  unless  a  majority  of 
the  property  owners  in  such  district  shall,  by  petition  to  the  common  council, 
4sk  for  the  same*  or  two-thii^s  of  the  members  of  the  common  council  assent 
thereto,  by  vote  at  a  regular  meeting.'' 

That  these  sections  cast  on  the  city  the  duty  of  keeping  its  side- 
walks in  repair,  we  entertain  no  doubt.  It  is  to  be  observed  that 
section  62  gives  the  city  "exclusive  control"  of  the  streets,  and  ex- 
pressly '^evolves  upon  it  the  function  of  making  "all  needful  rules"  in 
regard  tj  the  improvement  and  repair  thereof.  This  grant  of  "ex- 
clusive control"  implies  that  control  is  deemed  by  the  legislature  de- 
sirable and  necessary  for  the  accommodation  of  the  public,  and  im- 
poses the  duty  of  exercising  that  control  as  far  as  public  convenience 
and  safety  may  require.  The  imposition  of  the  duty  to  make  "all 
needful  rules"  for  the  improvement  and  repair  of  streets,  implies  that 
rules  will  be  needed;  that  is  to  say,  because  public  use  and  welfare 
will  demand  such  improvements  and  repairs.  We  think  that  the 
provisions  of  this  section,  taken  by  themselves,  impose  a  manifest 
duty  upon  the  municipality  to  keep  its  streets  in  repair;  and  if  its 
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streets,  then  also  its  sidewalks,  for  they  are  a  part  of  its  streets.  Sub- 
division 25  has  been  assumed  by  defendant  to  qualify  section  62,  and 
to  indicate  that  the  legislature  intended  not  to  charge  the  eity  with 
any  such  duty.  Defendant  bases  this  assumption  upon  the  supposi-' 
tion  that,  according  to  this  subdivision,  there  can  be  no  repair  of  a 
sidewalk  except  upon  one  or  the  other  of  two  contingencies,  namely, 
a  petition  by  a  majority  of  property  owners,  or  a  two-thirds  vote  of 
the  council.  But  the  language  used,  as  we  read  it,  does  not  say  nor 
import  any  such  thing.  It  only  says  that  without  such  petition  or 
vote  there  shall,  in  no  case,  a  "sidewalk  be  built,"  and  an  "assess- 
ment be  made  or  tax  levied  to  pay  therefor."  "Therefor"  means  for 
the  sidewalk  being  built.  "Built"  mea,xis  constructed.  Between  build- 
ing and  repairing  there  is  a  plain  distinction.  To  build  a  sidewalk 
in  a  country  town,  or  in  an  unfrequented  quarter  of  a  city,  might  be 
a  very  inexpedient,  because  a  needless,  public  work.  But  if  a  side- 
walk, once  built,  be  not  kept  in  repair,  it  becomes  directly  a  positive 
offense  to  the  public — a  man-trap  and  a  nuisance. 

As  regards  the  liability  of  a  city  like  Olympia  to  a  private  action, 
in  a  case  like  this,  except  by  authority  of  express  statute  giving  the 
right  to  sue,  there  is  considerable  conflict  among  the  authorities,  and 
many  shades  of  distinction  are  made  in  endeavors  to  reconcile  them. 
The  various  views  are  presented,  and  the  cases  pro  and  con  discussed 
in  Dillon  on  Municipal  Corporations,  and  in  the  cases  of  Barns  y*  Dis" 
trict  of  Columbia,  91  U.  S.  540;  Hill  v.  Boston,  122  Mass.  844;  and 
City  of  Detroit  v.  Blackeby,  21  Mich.  84.  In  Barns  v.  District  of  Co- 
luTnbia  the  supreme  court  of  the  United  States  declare  unequivocally 
in  favor  of  the  liability.  It  does  not  seem  to  us  to  have  been  necessary 
for  the  decision  of  that  case  to  have  asserted  so  broad  a  doctrine;  but 
that  the  court  intended  to  assert  it,  and  to  plant  their  decision  upon 
it,  there  can,  we  think,  be  no  mistake.  We  regard  that  decision  as 
binding  upon  us,  and  conclusive  of  this  case  as  to  the  liability  of  the 
city.  Such  being  our  opinion,  we  do  not  think  it  necessary  or  wise  to 
consider  the  question  of  whether  sections  661  and  662  of  the  Code  do 
not  make  all  municipal  or  quasi  corporations  liable  to  private  action 
for  personal  injuries  caused  by  their  neglect  of  duty  owad  to  the  pub- 
lic. The  decision  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

WiNOABD  and  Tubneb,  JJ.,  concur. 


Digitized  by 


Google 


Cal.]  cAMPODORico  r,  obossini.  €09 


SUPREME  COURT  OF  CALIFORNIA. 


Palueb  v.  Snydeb.     (No.  9^547.} 

Filed  January  14, 1885. 
Judgment  Rbvebsbd. 

Department  2.  Appeal  from  the  superior  court  of  San  Dieg: 
county. 

E.  W.  Hendricks^  for  appellant. 

Works  dt  Titus  and  Conklin  dc  Hunsaker,  for  respondents. 

By  the  Court.  We  find  no  error  in  the  record,  except  in  the  judg- 
ment, which  goes  too  far  in  controlling  the  discretion  of  the  board  of 
trustees.  The  judgment  is  therefore  reversed,  and  the  court  below  is 
directed  to  enter  a  judgment  that  a  peremptory  writ  of  mandate  issue 
requiring  the  board  of  trustees  of  the  city  of  San  Diego  to  act  upon 
the  petitioner's  claim,  and  either  allow  or  reject  the  same. 


66  Cal.   358 

Campodonico  v.  Gbossini  and  others.     (No.  8,398.) 

Filed  January  16, 1889. 

Cancellation  of  Note— Parties. 

In  an  action  to  cancel  a  non-negotiable  note  affected  by  fraud,  the  assignee, 
before  action  brought,  against  whom  no  judgment  for  money  is  sought,  is  not 
a  necessary  party  The  only  necessary  party  is  the  holder  of  the  note  when 
the  action  is  brought. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

John  Af .  Burnett,  for  appellant. 

H.  J.  TUden,  for  respondent. 

Thornton,  J.  The  note  assigned  by  the  defendants  Grossini  and 
Tiscomia  to  Spinetti  was  affected  by  fraud,  and  was  very  properly 
ordered  to  be  canceled.  But,  as  it  was  not  negotiable  without  offset, 
and  Spinetti  had  assigned  it  before  action  brought,  we  cannot  see 
that  he  was  either  a  proper  or  necessary  party  to  this  suit.  If  the 
note  bad  been  negotiable,  and  Spinetti  had  assigned  it  to  an  innocent 
purchaser,  the  case  would  have  been  different,  and  it  would  then  have 
been  proper  to  have  made  him  a  party.  Again,  no  judgment  for 
money  was  asked  for  against  Spinetti  or  his  assignee,  Childs;  nor 
would  any  such  judgment  be  proper.  As  to  the  note,  the  plaintiff 
only  asked  that  it  be  canceled.  This  he  procured.  It  was  only  nec- 
essary for  this  purpose  to  have  Childs,  the  holder  of  the  note  when 
the  action  was  begun,  before  the  court.  The  judgment  must  be  re- 
versed  as  to  Spinetti,  and  the  cause  remanded,  that  it  may  be  modified 
v.6p,no.7— 89 
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in  accordance  with  what  is  here  said.  As  Spinetti  only  appeals,  the 
judgment  will,  in  other  respects,  remain  unaffected.  Ordered  as 
above. 

We  concur:     Myrick,  J,;  Shabpstein,  J. 


06  Cal.  856 

Callbndar  r.  Patterson.     (No.  8,503.) 
Filed  January  16, 1885. 

ASSIGNBB  of  BtBBET  CONTRACT— EsTOPPEL  TO  DeNT  VAIilDITY. 

A  party  cannot,  for  value,  assign  a  contract  and  assessment,  and  then  set  up 
the  defense  that  they  are  invalid  because  not  in  compliance  with  the  street 
law.    Having  accepted  a  benefit  under  it,  he  is  estopped  to  deny  its  validity. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

TuUy  R.  Wise  and  Edward  Kirkpatrick,  for  appellant. 

Shaffer,  Parker  d  Waterman,  for  respondents. 

Thornton,  J.  It  appears  in  this  cause,  which  was  an  action  to  en- 
force the  lien  of  a  street  assessment,  that  the  property  owners  took 
the  contract  for  doing  the  work,  and  that  after  the  work  was  done, 
and  the  assessment  made  by  the  proper  officer,  the  contractors  as- 
signed, for  value  received,  to  the  plaintiff  all  their  right,  title,  and  in- 
terest in  said  contract,  and  in  the  assessment,  warrant,  and  diagram, 
and  all  the  moneys  due  and  to  grow  due  thereon.  Patterson,  one  of 
the  contracting  property  owners  and  assignors,  was  a  party  defend- 
ant; and  the  court  rendered  judgment  against  him.  It  is  contended 
that  Patterson,  the  appellant,  is  estopped  to  deny  the  validity  of  the 
contract  and  of  the  assessment.  We  are  of  opinion  that  this  point 
is  well  taken.  A  party  cannot,  for  value,  assign  a  contract  and  as- 
sessment, and  then  set  up  the  defense  that  they  are  invalid  because 
not  in  compliance  with  the  street  law.  The  law  does  not  tolerate 
such  a  procedure.  Having;  accepted  a  benefit  under  it,  he  cannot  be 
heard  to  say  that  it  is  iiivalid*    Judgment  and  order  affirmed. 

We  concur;     Myrick,  J.;  Shabpstein,  J. 

66  Cal.  266 

POLACK   V.  GURNRB.      (No.  8,229.) 

Filed  January  16, 1885. 

A.CTION  TO  Quiet  Title — Value  op  Use  and  Occupation  not  Recovebable— 
Judgment  Modified. 

Tlie  judgment  rendered  December  20, 1884,  modified  by  striking  out  award 
of  value  of  use  and  occupation  of  premises,  sucli  value  not  being  recoverable 
in  an  action  to  quiet  title. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco.  The  facts  appear  in  the  opinion  rendered 
in  this  case  on  December  20,  1884.     5  Pag.  Bep.  229. 
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W.  H.  L.  Barnes,  for  appellants. 

Ja$.  F^  Stuart^  for  respondent. 

By  thb  Court.  The  judgment  rendered  herein  on  the  twentieth  of 
December,  1884,  (5  Pao.  Eep.  229,)  should  be  modified  in  one  re- 
spect. The  action  was  not  ejectment,  and  the  court  below  erred  in 
giving  the  plaintiff  judgment  for  the  value  of  the  use  and  occupation 
of  the  disputed  premises  for  the  time  defendants  were  in  possession. 
Ordered,  that  the  judgment  rendered  herein  on  the  twentieth  of  De- 
cember, 1884,  be,  and  hereby  is,  modified  so  as  to  read  as  follows : 
Order  affirmed,  and  cause  remanded,  with  directions  to  the  court  be- 
low to  modify  the  judgment  by  striking  therefrom  the  amount  awarded 
the  plaintiff  as  the  value  of  the  use  and  occupation  of  the  property; 
and  as  so  modified  the  judgment  is  affirmed. 


2  Cal.  Unrep.  4S5 

In  re  Estate  of  Van  Tassel,  Deceased.    (No.  9,420.) 
Filed  Jar  lanr  16,1885. 

SXTTLEMSNT  OF  AdMINIBTRATOR'S  ACCOUNT— VOUCHERS. 

Where,  on  the  settlement  of  an  administrator's  account,  items  aggregating 
more  than  $1,500  are  allowed,  for  which  no  vouchers  are  produced,  and  as  to 
which  no  testimony  is  given  when,  where,  or  to  whom  the  payments  weito 
made,  hM  to  be  error. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Sacramento. 

Henry  Edgerton  and  Add.  C.  Hinckson^  for  appellants. 

J.  F.  Ranukge,  for  respondent. 

By  thb  Court.  Settlement  of  an  administrator's  account.  Items 
in  the  account  aggregating  more  than  $1,500  were  allowed,  for  which 
no  vouchers  were  produced,  and  as  to  which  there  was  no  testimony 
regarding  when,  where,  or  to  whom  the  payments  were  made.  This 
was  error.     Section  1632,  Code  Civil  Proc. 

Orders  reversed,  and  cause  remanded  for  further  proceedings. 


Olney  v.  Wkskb.     (No.  8,225.) 
Filed  January  16, 1885. 
No  Errot?  Appearikg  froh  thb  Kecobd,  judgment  and  order  affirmed. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

B.  P.  Wright,  for  appellant. 

Robinson,  Olney  dt  Byrne,  for  respondents. 

By  thb  Court.  We  find  no  error  in  this  record.  It  does  not  pre- 
sent a  case  of  dependent  covenants.  If  plaintiff  failed  to  perform 
his  contract  in  the  action  of  Leet  v.  Weske  Gravel  Min.  Co.,  he  was 
responsible  in  damages  for  such  breach,  but  no  damages  are  asked 
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for  herein.  The  contract  was  pleaded  as  a  defense  to  the  action,  which 
it  clearly  is  not.  The  court  properly  directed  the  jury  as  to  the 
issues  in  the  cause.    Judgment  and  order  affirmed. 


AnDEBSON  V*  BUREHART.     (No.  9,667.) 

Filed  January  16,  1885. 
Writ  of  Makdatb. 

Hdd^  properly  refused  on  account  of  delay  in  making  the  application 

Department  3.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

C.  W.  C.  Rowell  and  H.  M,  Willis,  for  appellant. 

Satterwhite  d  Curtis,  for  respondent. 

By  THB  Court.  The  application  for  the  writ  of  mandate  was  prop- 
erly refused  on  account  of  the  delay  in  making  it.  Judgment  af- 
firmed. 


Lang  v.  Specht.     (No.  9,590.) 

Filed  January  16, 18S5. 
FmDnvos  Hbld  Bustaikbd  bt  thb  Evidence. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

r.  C.  Van  Ness,  for  appellant. 

John  C  Burch,  for  respondent. 

By  the  Court.  The  court  found  that  the  note  in  suit  was  never 
paid  or  discharged.  The  evidence  sustains  the  finding.  There  is  no 
error  in  the  record.     Judgment  and  order  affirmed. 


Pbbrugbaed  and  others  v.  Superior  Court,  etc.     (No.  8,379.) 

Filed  January  20,  1885. 

Execution — Satisfaction  bt  Alleged  Assioneb  of  Judgment. 

An  execution  may  be  issued  by  the  superior  court,  notwithstanding  a  satis- 
faction has  been  executed  and  acknowledged  by  an  alleged  assignee  of  the 
Judgment. 

In  bank.     Application  for  writ  of  review. 

Aug.  D.  Splivalo  and  Wm.  H.  Mott,  for  petitioners. 

W.  H,  dt  J.  -B.  Olascock,  for  respondents. 

Bt  the  Court.  The  superior  court  had  jurisdiction  to  order  ex* 
ecution  to  issue  on  the  judgments  in  the  actions,  Barillariv.  Oiovanni 
and  Angela  Ferrea,  (upon  application  of  the  plaintiff  therein,)  not- 
withstanding the  satisfaction  pieces  executed  and  acknowledged  by 
Giovanni  Gordano,  alleged  to  be  an  assignee  of  said  judgments.  Writ 
denied,  and  proceedings  dismissed. 


Digitized  by 


Google 


Cal.]  KBUSS  V.  CHESTEB.  613 

(2  CaL  Unrep.  486) 

QtJiMBY  V.  BuTLEB  and  others.     (No.  9,661.) 

filed  January  20, 1865. 
Error,  without  Injury,  not  Ground  for  Rbyersai.. 

Department  1,  Appeal  from  the  superior  court  of  Los  Angeles 
connty. 

A.  J.  King,  J.  T.  Richards,  and  S,  Haley,  for  appellant. 

T.  J,  De  Puj/y  for  respondents. 

By  the  Court.  The  record  shows  that  the  issues  of  fact  raised 
by  the  pleadings  in  the  action  were  submitted  to  the  jury  upon  evi- 
dence  given  by  the  respective  parties.  Of  these  issues,  one  involved 
the  fact  of  a  former  recovery,  and  another  of  coverture  of  the  plain- 
tiff at  the  commencement  of  the  action.  The  jury  returned  a  verdict 
for  defendants ;  and  as  the  verdict  may  have  been  rendered  upon  one 
or  another,  or  all  of  said  issues,  the  assigned  errors,  of  which  the  ap- 
pellant complains,  if  errors  at  all,  were  errors  without  injury.  Judg- 
ment and  order  affirmed. 


(66  Cal.  858) 

Kbusb  9.  Chesteb.     (No.  9,429.) 
yiled  January  16,  1885 

1,  HANDWRirrNO— Experts— Testimony  of  what  allowed. 

The  testimony  of  an  expert  in  handwriting  must  be  confined  to  the  facts, 
and  he  is  not  allowed  to  give  his  inference  from  the  facta  The  inference  to 
be  drawn  is  for  the  court. 

2.  Evidence,  Altered  Record  of  Deed  as. 

Where  the  record  of  a  deed  has  been  altered  after  it  was  made,  it  is  inad- 
missible in  evidence,  and  it  is  a  matter  for  the  discretion  of  the  trial  court  to 
allow  further  testimony  in  relation  to  it  after  it  has  been  excluded. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Kern. 

H.  S.  Dixon,  for  appellant. 

Wilson  d  Otis  and  Ruftis  Arrick,  for  respondents. 

Thornton,  J.  Ejectment  for  a  parcel  of  land  in  the  county  of 
Eern.  The  defendants  also  filed  a  cross-complaint^  which  was  an- 
swered by  the  plaintiff.  The  plaintiff  had  judgment  for  a  portion  of 
the  premises  sued  for,  and  for  the  other  portion  judgment  passed  for 
defendants.  A  motion  for  a  new  trial,  made  by  defendants,  was  de« 
nied,  and  this  appeal  is  prosecuted  by  defendants  from  the  judgment 
and  the  order  denying  a  new  trial.  The  statement  was  properly  set- 
tled and  allowed,  and  the  motion  to  strike  it  out  is  denied.  There 
was  no  abuse  of  discretion  in  allowing,  at  the  trial,  plaintiff  to  amend 
his  answer  to  the  cross-complaint.  The  patent  to  Baker  did  not  in« 
elude  any  portion  of  the  lands  in  controversy,  and  was  therefore  prop- 
erly excluded.  The  issues  arising  on  the  cross-complaint  and  the  an- 
swer to  it  were  tried  first  in  order,  and  as  to  those  issues  the  defendants 
offered  in  evidence  the  record  of  a  deed  from  the  recorder's  office  of 
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the  county  of  Kern,  from  George  B.  Chester  to  Julias  Chester,  bear- 
ing date  the  third  day  of  January,  1878,  which  deed  purported  to 
have  been  executed  and  acknowledged,  and  is  claimed  by  defendants 
to  have  been  recorded  in  volume  5  of  deeds,  in  said  recorder's  office, 
at  page  171,  on  the  tenth  of  January,  1876.  It  was  claimed  by  de- 
fendants that  this  record  contained  a  description  of  the  property  con- 
veyed by  the  deed  in  the  following  words :  "United  States  lots  num- 
ber one,  two,  three,  and  four,  in  east  half  of  section  thirty,  town 
twenty-nine  south,  range  twenty-eight  east,  Mount  Diablo  meridian. ** 
To  the  introduction  of  this  record  plaintiff  objected,  on  the  ground 
that  it  was  incompetent,  irrelevant,  and  immaterial;  that  it  conveyed 
no  part  of  the  land  in  controversy,  and  claiming  that  the  description 
in  the  record  offered  was  as  follows:  '"United  States  lots  number  one, 
two,  three,  and  four,  in  east  half  of  section  thirty-four,**  etc. 

At  this  stage  of  the  trial  plaintiff  moved  the  court  that  before  pass- 
ing on  the  admissibility  of  the  record  offered,  it  suspend  the  order  of 
proof  and  permit  plaintiff  to  offer  the  testimony  of  experts  in  deciph- 
ering handwriting.  The  court  granted  the  motion,  and  defendants 
excepted.  It  was  contended  by  plaintiff  that  there  had  been  an  eras- 
ure and  alteration  of  the  record,  and  as  to  this  we  find  no  error  in 
having  the  testimony  of  experts.  The  witnesses  were  competent  to 
testify,  and  there  was  no  error  in  receiving  their  evidence.  In  the 
examination  of  one  of  the  witnesses,  (Fore,)  called  to  testify  as  to  the 
writing  in  the  record,  he  was  asked  as  to  certain  letters  in  the  dis- 
puted entry.  It  was  contended,  on  behalf  of  defendants,  that  the 
word  following  "section  thirty*'  was  "town.**  Plaintiff  contended  that 
the  word  was  "/our,"  and  that  an  attempt  had  been  made  to  alter 
the  word  "four"  into  "town."  There  was  evidence  tending  to  show 
that  to  carry  out  their  purpose  to  alter  the  word,  "F"  had  been 
changed  to  "T,"  and  the  concluding  letter  "r"  to  "n."  The  counsel 
for  defendants  put  this  question  to  the  witness  Fore :  "Is  it  not  a 
fact  that  the  letter  <r,'  as  it  appears  in  this  word  to  have  been 
changed  into  an  '  n,'  strong  evidence  that  the  letter  <  F '  has  been 
changed,  by  striking  out  the  cross,  to  the  letter  <  T?'"  An  objection 
to  this  question  was  made  by  plaintiff,  and  sustained.  To  this  de- 
fendants excepted.  We  perceive  no  error  in  this  ruling.  The  wit- 
ness was  called  to  testify  as  to  facts,  not  inferences  from  facts.  It 
was  the  province  of  the  court  trying  the  facts  to  make  all  deductions 
or  inferences  from  the  facts  in  evidence.  The  court  very  properly  re- 
fused to  permit  the  question  to  be  put. 

The  court,  after  hearing  the  testimony  as  to  the  record,  held  that 
it  was  altered  after  it  was  made,  and  rejected  the  offer  to  introduce 
it.  In  doing  so  the  court  relied  on  his  inspection  of  the  record,  on 
the  fact  that  the  original  was  not  produced,  (it  was  lost,)  and  that  the 
person  (Blodgett)  who  made  the  record  was  not  called  as  a  witness. 
It  is  contended  that  this  ruling  is  erroneous.  While  the  question  is 
not  free  from  difficulty,  we  cannot  say  that  the  court  erred  in  its  rul* 
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ings.  After  tlie  record  bad  been  exelnded,  tbe  defendants  made  an. 
offer  to  show  that  their  counsel  and  Julias  Chester  had  examined  the . 
record  some  time  before  the  trial,  and  bad  found  it  as  defendants  con-' 
tended  it  should  be,  to-wit,  **Section  Thirty,  Town."  Along  with  this 
it  was  stated  that  defendants  expected  to  offer  a  certified  copy  of  the 
deed*  The  court  ruled  out  the  offer,  on  the  ground  that  the  testimony 
should  have  been  offered  when  the  question  of  the  record  and  its  ad- 
missibility was  under  consideration.  To  this  there  was  an  exception 
taken  by  defendants.  The  court  having  passed  on  the  admissibility 
of  the  record  after  a  full  hearing,  it  was  a  matter  of  discretion  to  al- 
low further  evidence  in  relation  to  it;  and,  as  we  cannot  perceive  any 
abuse  of  discretion  in  the  course  taken  by  the  court,  we  do  not  feel 
authorized  to  disturb  its  ruling. 

There  was  a  motion  made  in  this  case  by  defendants  to  be  allowed 
to  produce  the  original  record  from  Kern  county  which  was  offered  in 
this  court  for  inspection.  We  cannot  see  that  our  ruling  could  in 
any  way  be  affected  by  the  record  in  the  view  taken  of  it  by  the  court 
below,  and  therefore  the  motion  is  denied.  We  find  no  error  in  the 
record,  and  the  judgment  and  order  must  be  affirmed.     80  ojrdered. 

We  concur;    Mybiok^  J.;  ShabpstbiNi  J. 

W  CaL  8SI  """"^ 

CABXAaA  V.  Febnalb,     (No.  9,736.) 

Filed  oanuary  16, 1885. 

1.  Kew  Trial— Notice  of  Motion. 

In  an  action  tried  by  a  referee,  a  notice  of  motion  for  a  new  trial,  and  rab« 
sequent  proceedings  based  thereon,  are  ineffectual  for  any  porpoaey  if  made  be- 
fore the  filing  of  the  findings  and  judgment, 
i,  Bamb— Referee— Mandamus  to  Compel  Bbttlbmbkt  of  c^tatemeht. 

The  remedv  by  appeal  from  an  order  of  a  referee  refusing  to  settle  a  state- 
ment  on  motion  for  a  new  trial,  (if  it  exists,)  is  not  adequate,  and  mandamui 
will  lie  to  compel  the  referee  to  settle  the  statement. 

Department  !•  Appeal  from  the  superior  ooors  of  the  county  of 
Santa  Barbara. 

Metca\f  dt  Metcalf,  for  appellants. 

R.  B.  Canfieldf  for  respondents. 

Boss,  J.  An  action  entitled  Harris  ▼•  Gareaga  was  referred  by 
the  superior  court  of  Santa  Barbara  county  to  the  defendant  herein, 
"to  try  all  the  issues  of  law  and  fact  in  said  cause,  and  to  report 
findings  and  a  judgment  thereon."  The  case  was  regularly  tried  be- 
fore the  referee,  who  subsequently,  and  on  the  ninth  of  January,  1882, 
reported  to  the  court  his  findings  of  fact,  conclusions  of  law,  and  a 
judgment;  but  by  direction  of  the  court  they  were  not  filed  until  the 
eighth  day  of  September,  1882.  Meanwhile,  however, — that  is  to  say, 
on  the  thirteenth  of  February,  1882, — the  defendant,  against  whom 
the  decision  of  the  referee  was,  gave  notice  of  his  intention  to  move 
for  a  new  trial,  and  followed  it  with  a  statement  which  was  settled^ 
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allowed,  and  certified  by  the  referee,  and  filed  in  court  on  the  eighth 
of  September,  1882,  the  day  the  findings  and  judgment  were  filed* 
The  proceedings  thus  taken  by  the  defendant  for  the  purpose  of  ob« 
taining  a  new  trial  of  the  action,  having  been  taken  before  the  fi.nd« 
ings  and  judgment  were  filed,  were  ineffectual  for  any  purpose,  as 
was  held  on  an  appeal  taken  by  the  plaintiff  in  that  action  from  an 
order  made  by  the  court,  based  upon  those  proceedings  granting  a 
new  trial,  Harris  v.  Careaga,  2  Pao.  Kbp.  41.  Being  ineffectual 
for  any  purpose,  they  are  to  be  laid  out  of  consideration. 

But  it  appears  that  subsequent  to  the  filing  of  the  findings  and 
judgment,  and  within  statutory  time  thereafter,  the  defendant  duly 
served  and  filed  a  notice  of  intention  to  move  for  a  new  trial  of  the 
action,  and  within  due  time  thereafter  prepared  and  served  upon  the 
attorneys  for  the  plaintiff  in  the  action  his  proposed  statement  on  the 
motion,  who,  reserving  the  right  to  object  to  the  settlement  thereof, 
proposed  amendments  thereto.  Within  proper  time  thereafter  the 
proposed  statement  and  amendments  were  presented  to  the  referee  for 
settlement,  which  was  continued  from  time  to  time  until  the  fourteenth 
of  May,  1883,  at  which  time  the  respective  parties,  by  their  attorneys, 
appeared  before  the  referee,  when  the  attorney  for  the  plaintiff  ob« 
jected  to  the  settlement  of  the  proposed  statement;  his  objection  be* 
ing  based  on  the  fact  of  the  former  proceedings  for  a  new  trial.  Sub- 
sequently the  respective  parties  were  heard  upon  the  objections,  and 
on  the  fourteenth  of  June,  1883,  the  referee  made  and  filed  an  order 
in  writing,  sustaining  the  plaintiff's  objections  to  the  settlement  of  the 
statement,  and  refusing  to  settle  the  same.  On  the  ninth  of  May, 
1884,  and  after  the  decision  of  this  court  holding  the  proceedings  for 
new  trial  first  alluded  to  herein  ineffectual,  the  defendant  applied  to 
the  court  for  a  writ  of  mandate  compelling  the  referee  to  settle  his 
proposed  statement;  and  the  court  having  awarded  the  writ,  the  pres* 
ent  appeal  is  from  that  judgment. 

For  the  appellant,  it  is  said  that  the  order  of  the  referee  refusing 
to  settle  the  statement  is  appealable,  and  therefore  that  mandamus 
will  not  lie.  If  appellant's  premise  in  this  regard  be  conceded,  his 
conclusion  does  not  follow.  Where  the  remedy  by  appeal  is  inade- 
quate, the  existence  of  such  a  remedy  is  not  an  answer  to  the  appli- 
cation for  the  writ.  Merced  Min.  Co.  v.  Fremont,  7  Gal.  130.  It  is 
plain  that  an  appeal  from  the  action  of  the  referee  refusing  to  settle 
the  statement,  conceding  that  the  right  of  appeal  existed,  would  not 
have  afforded  the  defendant  an  adequate  remedy;  for  if,  on  such  ap- 
peal, the  order  should  be  reversed,  it  would  not  secure  the  aggrieved 
party  the  right  erroneously  denied  him,  namely,  the  settlement  of 
the  statement.  The  referee  might  still  refuse  to  settle  it,  and  defend- 
ant at  last  be  compelled  to  resort  to  mandamus.  The  statement  in 
question  having  been  presented  in  due  time,  the  law  enjoined  upon 
the  referee  the  duty  to  settle  it;  and  the  writ  of  mandate  will  issue 
to  compel  the  discharge  of  the  duty.    Lin  Tax  v.  Hewill,  56  Cal.  118; 
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People  V.  Crane,  60  Cal.  279.  There  was  no  such  laches  as  preoluded 
a  resort  to  this  remedy  on  the  part  of  the  defendant.  Judgment  af- 
firmed. 

We  concur:     McKeb,  J.;  McKinstey,  J. 


66  Cal.  860 

Boyd  r.  Dodson,  Guardian,  etc.     (No.  9,324.) 

Filed  January  17, 1885. 

1.  Iks  AXE  Pebson— Appointment  of  Guardian  Ad  Litem. 

Where  an  insane  person  is  not  a  party  to  nn  action,  the  superior  court  has  no 
Jurisdiction  to  appoint  a  guardian  cui  liUm  for  him. 

2.  Desicubber  to  the  Complaint  Held  Properly  Sustained,  on  the  ground  of 

insufficiency  of  facts  to  constitute  a  cause  of  action. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Modoc. 

F.  W  Ewing,  for  appellant. 

J.  J.  May^  for  respondent. 

By  the  Goubt.  The  foregoing  is  the  title  of  the  action  as  appears 
throughout  the  transcript.  The  allegations  of  the  complaint  concern 
the  plaintiff  as  guardian  of  the  person  and  estate  of  the  insane  per- 
son, and  the  said  insane  person,  and  in  noway  concern  the  defendant 
Dodson.  It  appears  that  Dodson  was  appointed  guardian  ad  litem 
of  the  insane  person,  but  it  does  not  appear  that  the  latter  was  ever 
a  party  to  the  action.  It  is  only  when  an  insane  person  is  a  party 
that  the  court  has  jurisdiction  to  appoint  a  guardian  ad  litem*  Sec- 
tions 372  and  373,  Code  Civil  Proc. 

We  do  not  think  the  complaint  states  facts  sufficient  lo  show  that 
the  superior  court,  sitting  in  probate,  had  not  jurisdiction  to  settle  the 
account  of  plaintiff  as  guardian,  and  does  not  show  sufficient  reason 
why  she  did  not  present  her  account  to  that  court.  It  does  not  ap- 
pear that  an  inventory  cannot,  even  at  this  late  day,  be  filed.  The 
demurrer  was  properly  sustained.     Judgment  affirmed. 


66  Cal.  )61 

McCoBMioK  and  another,  Partners,  etc.,  v.  Spbinofieli)  Fibe  &  Ma* 
BINE  Ims.  Go.     (No.  9,417.) 

Filed  January  19, 1885. 

Fire  Insup  a"^ce— iNstmABLE  Interest— False  Statements  in  Policy  Estoppel. 
Where  the  plaintiffs  (stockholders  in  a  corporation)  insured  a  stock  of  goods 
belonging  to  the  corporation,  which  goods  they  held  as  security  for  advances, 
the  policy  describing  the  goods  as  plaintiffs'  own  property,  and  providing  that, 
if  the  assured  were  not  the  sole,  absolute,  and  unconditional  owners  of  the 
same,  the  policy  should  be  void  ;  A^d,  that  the  policy  was  void,  and  that  the 
insurers  were  not  estopped  to  deny  its  validit}*^  because  they  did  not  assert  the 
same  immediately  after  the  fire,  on  the  discovery  of  the  true  nature  of  plain- 
tiff's interest. 

Department  1.     Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 
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Wm.  M.  Pierson,  for  appellant. 

John  H.  Dickineon,  for  respondent* 

MoKiNSTRY,  J,  The  policj  of  insurance,  on  whicb  this  action  was 
brought,  contains  the  covenants : 

'*If  the  assured  is  not  the  sole,  absolute,  and  unconditional  owner  of  the 
property  insured,  ♦  *  *  and  the  interest  of  the  assured  be  not  truly 
stated  in  the  policy,  ♦  ♦  ♦  then  and  in  every  such  case  this  poWcy  shaU 
be  void. 

"If  an  application  *  •  ♦  is  referred  to  in  this  poHey,  •  •  •  such 
application  *  *  *  shall  be  considered  a  part  of  this  policy  and  a  warranty 
by  the  assured,  and  if  the  assured,  in  a  written  or  verbal  application,  makes 
any  erroneous  representation,  mm*  then  and  in  every  such  case  this 
policy  shall  be  void/* 

The  plaintiffs'  application  for  the  insurance  was  "on  their  stock 
of  manufactured  Manilla  paper,  while  contained  in  the  round,  brick 
warehouse  in  the  rear  of  their  paper-mill  building,*'  etc.  The  evidence 
showed  that  the  insured  property  was  the  property  of  the  Lick  Paper 
Company,  a  corporation ;  that  the  plaintiffs  were  stockholders  of  the 
Lick  Paper  Company  to  the  extent  of  one«half  of  the  capital  stock, 
and  that  they  held  a  power  of  attorney  representing  the  other  half ; 
that  plaintiff  McCormick  was  president,  and  plaintiff  Delanoy  was 
secretary  of  the  corporation;  that  the  plaintiffs  were  commission 
merchants,  and  sold  the  product  of  the  corporation  on  a  commission 
of  5  per  cent.,  and  that  they  held  such  product  as  security  for  ad- 
vances made  by  them  to  the  corporation,  which  advances  varied  from 
time  to  time,  and  at  the  time  of  the  loss  they  amounted  to  about  $20,- 
000.  And  it  further  appeared  that  the  corporation  at  the  time  of 
the  loss  was  solvent,  ana  plaintiffs  had  other  security  for  their  ad- 
vances. 

On  this  evidence  the  defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  evidence  showed  "that  plaintiffs  were  not  the  sole  or  abso- 
lute or  unconditional  owners  of  the  property  insured,  and  the  nature 
of  their  interest  did  not  appear  either,  in  their  application  for  insur- 
ance or  in  the  policy  itself."  The  court  below  erred  in  denying  the 
motion  for  nonsuit.  The  most  that  can  be  claimed  on  the  part  of  the 
respondents  is  that  they  were  stockholders  in  the  corporation  that 
owned  the  insured  property,  and  that  they  were  also  commission  mer- 
chants holding  the  property  as  security  for  advances.  Under  neither 
of  these  aspects,  nor  under  both  combined,  were  they  the  **sole,  abso- 
lute, and  unconditional  owners  of  the  property  insured."  Their  ap- 
plication and  the  policy,  however,  represented  them  to  be  such  own- 
ers. The  contract  between  the  appellant  and  respondents  provided 
that  if  they  were  not  such  owners,  and  their  interest  should  not  be 
truly  stated  in  the  policy,  then  the  policy  should  be  void. 

The  Civil  Code  provides,  (§  2611:)  "A  policy  may  declare  that  a 
violation  of  specified  provisions  thereof  shall  avoid  it^,  otherwise  the 
breach  of  an  immaterial  provision  does  not  avoid  the  policy."  The 
same  Code  (§  2607)  provides  that  "a  statement  in  a  policy  of  a  miEit* 
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ter  relating  to  the  person  or  thing  insured,  or  to  the  risk  as  a  fact,  is 
an  express  warranty  thereof.**  The  policy  makes  the  representation 
as  to  the  ownership  of  the  property  a  warranty.  If  it  should  be  con- 
ceded that  plaintiffs  had  an  insurable  interest,  that  fact  would  have 
no  effect  upon  the  determination  of  the  question  here  presented.  The 
statement  in  the  application  of  plaintiffs  that  the  property  was  '"their" 
property,  is  a  statement  that  they  were  the  only,  absolute,  and  un- 
conditional owners  of  it.  Southwick  v.  Atlantic  F.  d  M.  Ins,  Co.  133 
Mass.  457;  Lasher  v.  St.  Joseph  F.  d  Mi  Ins.  Co.  86  N.  T.  424;  Mers 
V.  Franklin  Ins.  Co.  68  Mo.  127;  Rohrback  v.  Ger mania  F.  Ins.  Co.  62 
N.  Y.  47. 

It  is  contended  by  respondents  that  the  defendant  "waived"  the 
warranty,  or  is  estopped  from  asserting  that  plaintiffs  were  not  the 
only,  absolute,  and  unconditional  owners  of  the  property,  by  reason 
of  facts  occurring  after  the  fire.  The  facts  claimed  to  be  established 
by  the  evidence,  on  which  respondents  rely  as  proving  such  "waiver" 
or  estoppel,  may  be  stated  as  follows : 

On  the  day  after  the  fire,  Mr.  Easton,  of  Jacobs  &  Easton,  (general  agents 
of  defendant,)  and  Mr.  Tenn,  their  adjuster,  called  at  the  oflSce  of  plaintiffs, 
and  looked  over  the  inventory  of  what  stock  they  had  on  hand.  On  the  day 
following  the  plaintiff  McCormick  gave  to  Fenn  a  memorandum  of  property 
destroyed,  and  assisted  him  in  ascertaining  the  loss.  Easton  and  Fenn  were 
told  the  exact  conditions  under  which  plaintiffs  held  the  paper,  and  that  the 
Lick  Paper  Company  at  that  time  owed  plaintiffs  820,000.  They  were  told 
that  the  property  was  held  on  consignment.  Fenn,  who  was  authorized  to 
act  for  J.  &  E.,  afterwards  asked  one  of  plaintiffs  to  come  to  the  office  of 
Jacobs  &  Easton  to  be  settled  with.  The  only  question  in  dispute  before 
the  commencement  of  the  action  was  the  amount  of  the  loss,  appellant  claim* 
ing  it  was  not  bound  to  pay  for  ''paper  bags,"  but  offering  to  pay  all  else, 
and  respondents  claiming  that  paper  bags  were  covered  by  the  policy.  An 
affidavit  prepared  by  appellant's  agents  was,  at  their  request,  signed  and 
sworn  to  by  plaintiff  McCormick  on  July  11th,  four  days  after  defendant 
knew  the  nature  of  plaintiffs  interest  in  the  property,  which  stated:  That  he 
and  his  partner  were  stockholders  in  the  Lick  Paper*mlll  Company*  one  being 
its  president,  and  the  other  its  secretary;  that  they  were  the  agents  of  the 
company,  making  advances  to  it,  and  receiving,  as  security  therefor,  the 
manufactured  article;  that  the  manufactured  paper  was  stored  in  the  com- 
pany's warehouse  (where  the  fire  took  place^  until  such  time  as  McCormick 
&  Delanoy  could  place  it  in  the  market;  that  such  advances  were  made  upon 
the  report  of  the  superintendent  of  said  mill ;  that  the  quantity  of  paper  wiis 
manufactured,  and  is  contained  in  said  warehouse,  etc.,  (proceeding  with  a 
full  statement  of  plaintiff^}'  interest  in  and  relation  to  the  property.) 

The  facts  above  recited  did  not  constitute  an  estoppel  upon  de- 
fendant. ''To  constitute  an  estoppel  there  must  be  such  conduct  on 
the  part  of  the  insurers  as  would,  if  they  were  not  estopped,  operate 
as  a  fraud  on  the  party  who  has  taken,  or  neglected  to  take,  some 
action  to  his  own  prejudice  in  reliance  upon  it.  *  *  *  Where  no 
act  has  been  done  or  left  undone  by  the  insured  in  reliance  upon  the 
action  or  non-action  of  the  insurer,  there  can- be  no  estoppel. "  May» 
Ins.  607;  Security  Ins.  Co.  v.  Fay,  22  Mich.  467.  *     ' 
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The  facts  above  recited  could  not,  and  did  not,  indace  the  plain- 
tiffs to  take  any  action  to  their  own  prejudice.  As  to  waiver,  the 
policy  contains  an  express  covenant  that  no  officer  of  the  company 
defendant  shall  be  held  to  have  waived  any  of  its  terms  and  condi. 
tions,  unless  the  waiver  shall  be  indorsed  thereon  in  writing.  Judg- 
ment and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     Morrison,  C,  J.;  McEee,  J, 


56  Cal.  265 

EicHARDS,  Adm'r,  v.  Wetmore  and  others.     (No.  9,033.) 

Filed  January  19, 1885. 

1.  Ejectment— Homestead  cannot  db  Set  Apart  nr. 

The  superior  court,  in  an  action  of  ejectment  brought  ny  an  administrator, 
has  no  power  to  set  aside  the  land  sought  to  be  recovered  ad  a  homestead  for 
the  minor  children  of  the  intestate. 

2.  Suferior  Coort— Probate  and  Civil  Juribdiction  DismjODisHED. 

The  superior  court,  in  such  an  action,  cannot  assume  tlie  functions  of  the 
superior  court  sitting  in  the  matter  of  the  intestate's  estate,  although  both  may 
be  in  tlie  same  county,  with  the  same  judge  presiding. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  Tuo- 
lumne. 

Dorsey  dk  Nichols,  for  appellants. 

E.  A,  Rodgera,  for  respondent. 

Myrick,  J.  Ejectment  by  an  administrator.  The  defendant  E.  C. 
Wetmore  was  the  widow  of  deceased.  Since  the  death  of  deceased 
she  intermarried  with  her  co-defendant.  The  court  adjudged  that  the 
property  was  not  subject  to  administration,  and  that  the  adminis- 
trator was  not  entitled  to  the  possession  thereof,  because  the  deceased 
left  minor  children  who  were  entitled  to  have  the  premises  set  apart 
as  a  homestead;  and  the  court  made  an  order  setting  apart  the  said 
premises  as  a  homestead  for  the  use  of  said  minor  children.  This 
was  error.  It  is  not  for  a  court  of  law,  in  an  action  of  ejectment,  to 
set  apart  premises  as  a  homestead;  that  function  appertains  to  a 
court  sitting  in  probate  in  the  matter  of  the  estate  of  the  deceased. 
The  superior  court,  sitting  in  the  case  of  Ricliards  v.  Wetmore,  eject- 
ment, could  not  assume  the  functions  of  the  superior  court  sitting  in 
the  matter  of  the  estate  of  Richards,  deceased,  even  though  both  may 
be  in  the  same  county,  with  the  same  judge  presiding.  We  are  not 
considering  the  effect  of  the  will  of  deceased  upon  the  right  of  the  de- 
fendant E.  G.  Wetmore  to  the  possession  of  the  premises,  nor  the 
right  of  those  of  the  children  of  the  deceased,  who  are  minors,  to  ap- 
ply to  the  superior  court  sitting  in  probate  to  have  the  premises  set 
apart  as  a  homestead.  Judgment  reversed,  and  cause  remanded  for 
further  proceedings. 

We  concur:  Sharpstein,  J.;  Boss,  J.;  McKinstrt,  J.;  Morri- 
son, C.  J. ;  McKee,  J, 
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66  Cal.  8M 

People  v.  Pape.    (No.  20,058.) 
Filed  January  20, 1885. 

1.  AssAUiiT  WITH  Deadly  Weapon— Indictment. 

In  an  indictment  for  an  assault  with  a  deadly  weapon,  an  averment  that  the 
instrument  or  thing  was  a  deadly  weapon,  or  a  statement  of  facta  from  which 
the  court  can  see  that  it  was  necessarily  such,  is  a  sufflcient  allegation  of  the 
deadly  character  of  such  weapon. 

2.  Same — ExPLoeioN  of  Powdbb. 

An  attempt  to  commit  a  violent  injury  on  tj.e  person  of  another,  by  means 
of  exploding  a  keg  of  powder,  constitutes  an  assault  with  a  deadly  weapon, 
though  the  person  guilty  thereof  was  not  present  when  the  explosion  occurred. 

In  bank.     Appeal  from  the  superior  court  of  the  city  and  county 
of  San  Francisco. 

liohert  Ash,  for  appellant. 

The  Attorney  General,  for  respondent. 

By  the  Court.  It  is  not  contended  by  appellant  but  that  the  in- 
formation sufficiently  charges  an  assault  with  intent  to  murder.  The 
jury  found  the  defendant  (appellant)  guilty  of  an  assault  with  a  deadly 
weapon.  The  offense  of  which  defendant  was  found  guilty  is  included 
in  that  with  which  he  was  charged.  People  y.  English,  30  Gal.  215. 
It  is  urged  the  information  fails  to  aver  the  assault  was  with  a  deadly 
weapon;  that  a  "tin  box  filled  with  gunpowder"  is  not  necessarily  a 
deadly  weapon.  But  the  information  charges  that  the  tin  box  fiUed 
with  gunpowder,  wherewith  it  is  alleged  the  assault  was  made,  was  a 
deadly  weapon.  The  important  part  of  the  averment  is  that  the 
weapon  was  deadly.  People  v.  Congleton,  44  Cal.  92.  Where  the  in- 
dictment either  avers  that  the  instrument  or  thing  was  a  deadly  weapon, 
or  states  facts  from  which  the  court  can  see  that  it  was  necessarily 
such,  it  would  seem  to  be  sufficient.  People  v.  Jacobs,  29  Cal.  579. 
It  is  further  contended  that  an  assault  was  not  proved,  because  the 
case  shows  defendant  was  not  present  when  the  explosion  occurred. 
**An  assault  is  an  unlawful  attempt,  coupled  with  a  present  ability, 
to  commit  a  violent  injury  on  the  person  of  another."  Pen.  Code, 
240.  It  has  been  said  that  the  attempt  must  be  apparent.  Whart. 
Crim.  Law,  §  603.  But  this  does  not  mean  that  it  must  be  apparent 
to  the  person  against  whom  the  assault  is  made,  and  it  is  no  defense 
that  the  attack  is  made  upon  an  unconscious  person.  Id.  612.  Nor 
upon  principle,  must  it  appear,  to  constitute  the  offense,  the  intent  was 
that  the  injury  should  follow  immediately  on  the  act  which  is  the  at- 
tempt. If  defendant  placed  the  vessel  containing  gunpowder  in  the 
coal  bin  of  the  prosecuting  witness,  it  may  be  he  might  have  been  in- 
dicted for  an  attempt  to  murder,  but  his  act  was  an  assault.  He  had 
a  present  ability  to  do  the  act.  There  was  evidence  to  sustain  the 
verdict.    Judgment  and  orders  affirmed. 

Cal.R«p.5-«P.^ll 
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Haobrtt  v.  Powers.     (No.  9,872.) 
Filed  January  20, 1885. 

PaRBHT— LlABILITT  FOR  TORT  OF  MiNOR  CHILD. 

A  parent  who  willfully  and  negligentl  v  permits  his  son  of  It  years  of  acre  to 
have  in  his  possession  a  loaded  pistol,  whereby  the  boy  injures  the  infant  child 
of  another,  la  not  liable  in  damacces  therefor.    Mtrick,  J.,  dissents. 

In  bank.  Appeal  from  the  saperior  court  of  the  county  of  Sacra- 
mento. 

Grove  L.  Johnson  and  Jones  d  Martin^  for  appellant. 

Eltvood  Bruner  and  S.  P.  Scanaker,  for  respondent. 

Bobs,  J.  The  question  in  this  case  is  whether  the  defendant,  who, 
according  to  the  averments  of  the  complaint,  "willfully,  carelessly,  and 
negligently  suffered,  permitted,  countenanced,  and  allowed"  his  son 
of  11  years  of  age  to  have  in  his  possession  a  loaded  pistol,  which 
pistol  the  boy  afterwards  so  carelessly  used  and  handled  as  to  shoot 
the  infant  child  of  the  plaintiff,  is  liable  in  damages  therefor.  We 
have  been  cited  to  no  case,  controlled  by  the  principles  of  the  common 
law,  that  holds  that  the  action,  under  such  circumstances,  can  be 
maintained.  It  seems  that  under  the  civil  law  it  may  be;  and  such 
an  action  was  lately  sustained  by  the  supreme  court  of  Louisiana,  in 
the  case  entitled  Marionneava  v.  Brugier^  reported  in  the  sixteenth 
volume  of  the  Beporter,  page  208.  Fothier,  in  his  work  on  Obliga- 
tions, says: 

''The  doctrine  that  fathers  and  others  shall  be  responsible  for  the  acts  of 
children  under  their  care,  which  it  was  in  their  power  to  prevent,  appears 
highly  reasonable;  but  I  am  not  aware  of  any  case  in  which  it  is  adopted  in 
the  English  law."    Volume  2,  p.  34. 

In  Tifft  T.  Tifft,  4  Denio,  177,  a  minor  daughter  of  the  defendant, 
in  her  father's  absence,  and  without  his  authority  or  approval,  will- 
fully set  his  dog,  not  ordinarily  a  vicious  animal,  upon  the  plaintiff's 
hog,  which  was  bitten  and  killed;  and  the  court  held  that  the  father 
was  not,  but  the  child  was,  liable  in  damages.  To  the  same  effect  are 
a  number  of  cases  cited  in  Schouler,  Dom.  Bel.  §  263,  from  which  he 
deduces  the  rule  that  a  father  is  not  liable  in  damages  for  the  torts 
of  his  child,  committed  without  his  knowledge,  consent,  or  sanction, 
ftnd  not  in  the  course  of  his  employment  of  the  child. 

Under  this  rule,  it  is  quite  clear  that  th^  averments  of  the  com- 
plaint do  not  fix  upon  the  defendant  any  liability  for  the  damages  suf- 
fered by  the  plaintiff.    Judgment  affirmed. 

We  concur :^  Bharpstbin,  J.;  Thornton,  J;  MoKinstry,  J. ;  Mo- 
Kbb,  J. 

Myrice,  T.,  dissenting,  I  dissent.  As  the  complaint  alleges  that 
the  father  willfully,  carelessly,  and  negligently  countenanced  bis  child 
in  having  the  pistol,  it  is  sufficient  to  show  a  cause  of  action. 
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68  Cal.  78 

Wood  v.  Bbadt.  '  (No.  8,848.) 

Filed  January  20, 1885. 

BTBBET-AsSBSSIfENT  LiBNS— F0Rli;CL08UR£— Epf£CT  ON  PrIOR  LiBNS. 

The  foreclosure  of  a  street-assessment  lien  does  not  operate  to  extinguish 
prior  liens  of  the  same  nature,  where  the  prior  lienholders  are  not  parties  to 
the  foreclosure  proceeding. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

J.  ilf .  Wood,  for  appellant. 

Parker,  Shafter  dt  Waterman,  for  respondents. 

Boss,  J.  Digging  y.  Page  was  an  action  to  enforce  a  street -assess- 
meat  lien  that  accrued  July  10,  1875,  against  a  lot  of  land  in  the 
city  and  county  of  San  Francisco.  By  virtue  of  a  sale  made  under 
the  judgment  rendered  in  that  action,  the  title  of  the  owner  of  the  lot 
vested  in  the  plaintiff  in  the  present  action;  but,  piior  to  the  accru- 
ing of  the  assessknent  lien  involved  in  the  action  of  Digging  v.  Page, 
the  defendant  in  the  present  action  acquired  a  street-assessment  lien 
upon  the  lot,  which,  when  Diggins  v.  Page  was  commenced,  he  was 
proceeding  to  enforce  by  action  entitled  Brady  v.  Page;  and  hav- 
ing finally  got  a  judgment  declaring  his  lien,  and  directing  a  sale  of 
the  property  to  satisfy  it,  he  (Brady)  is  sought  by  the  present  action 
to  be  enjoined  from  enforcing  it,  upon  the  ground,  as  we  understand 
counsel,  that  the  foreclosure  of  the  lien  involved  in  Diggine  v.  Page 
extinguished  all  prior  liens.  It  is  not  pretended  that  Brady  was  a 
party  to  the  suit  of  Digging  v.  Page,  but  it  is  sought  to  sustain  the 
position  by  likening  the  foreclosure  of  a  street-assessment  lien  to  a 
sale  of  property  for  the  non-payment  of  taxes,  and  a  conveyance  there- 
under. 

''While  the  power  of  assessment  comes  from  the  general  power  of 
taxation,  it  must  not  be  confounded  with  it,"  said  this  court  in  Taylor 
T.  Palmer,  81  Cal.  251.  **In  their  origin  and  legal  or  constitutional 
complexion  they  are  the  same,  but  in  the  mode  of  their  exercise,  and 
in  the  effect  of  such  exercise  upon  the  property  of  the  tax-paper,  they 
are  essentially  different."  Taxes  are  a  public  imposition,  levied  by 
authority  of  the  government  upon  the  property  of  the  citizen  gener- 
ally, for  the  purpose  of  carrying  on  the  government;  while  the  more 
restricted  term  ''assessment"  is  usually,  as  it  was  in  the  present  case, 
induced  by  the  request,  made  known  according  to  the  provisions  of 
the  charter  of  the  municipal  government,  of  a  majority  of  the  inhab- 
itants of  the  assessment  district,  and  is  levied  for  the  benefit  of  the 
property  situated  within  the  particular  district,  the  assessment  being 
an  equivalent  from  the  owner  for  the  improvement  made  to  th^  value 
of  the  property.  Such  assessments  are  not  collected  like  public  taxes, 
but  generally,  as  in  the  case  here,  a  particular  mode  of  recoverin(^ 
the  charge  is  pointed  put  by  the  statute.  The  statute,  in  the  present 
instance,  does  not  purpori'to  attach  to  the  proceedings  for  collection 
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the  effect  claimed  by  appellant,  and  there  are  no  considerations  of 
public  policy  that  require  that  it  shoald  be  given.  Judgment  affirmed* 

We  concur:    McKeb,  J.;  McKinstey,  4» 


66  Cal.  370 

People  v.  Wilsois.     (No.  90,036.i 

Filed  January  20, 1885. 

1.  CRmmAii  Pkactice— Verdict  will  not  be  Dibturbed  on  ApfbaIi,  tn  a  crim- 

inal case,  when  there  is  evidence  tending  to  show  that  defendant  was  guilty. 

2.  Bame—L ARGENT— Evidence,  Acts  Done  in  Defendant's  Presence  as. 

Evidence  is  admissible,  in  a  proseculion  for  larceny,  of  acts  of  a  person  com* 
mitted  in  the  presence  of  the  defendant. 

In  bank.  Appeal  from  the  superior  court  ol  the  ci%^y  and  county 
of  San  Francisco. 

M.  S.  Horan,  for  appellant. 

The  Attorney  General,  for  respondent. 

By  the  Coubt.  There  was  evidence  in  the  case  tending  to  show 
that  the  defendant  was  guilty.  We  cannot  therefore  disturb  the  ver- 
dict. The  court  below  refused  the  following  request  of  defendant 
to  charge  the  jury: 

"You  cannot  take  into  consideration,  its  against  the  defendant,  any  act  of 
Lizzie  Crowley,  unless  the  people  have  proven  to  your  satisfaction  that  a 
conspiracy  had  been  entered  into  between  her  and  the  defendant  to  commit 
the  crime  of  larceny,  or  to  take  the  money  of  the  complaining  witness." 

We  find  no  error  in  this  refusal.  The  acts  of  Lizzie  Crowley  ad- 
mitted in  evidence  were  committed  while  she  was  present  with  the 
defendant,  and  of  themselves  showed  a  connection  between  them. 
Apart  from  any  conspiracy  between  them  to  steal,  (of  which  there 
was  no  evidence,)  the  testimony  was  pertinent  and  relevanti  and 
therefore  admissible.    Judgment  and  order  affirmed. 


66  Cal.  S71 

Savings  &  Loan  Soc.  v.  Meeks  and  others.     (No.  8,387.) 

riled  January  21,  1885. 

1.  DepauIjT— New  Trial. 

There  can  be  no  new  trial  in  cases  of  default. 

2.  Same— Appeal  from  Judgment— What  Review  able. 

Where  an  appeal  from  a  judgment  by  default  is  not  taken  within  60  da3rs 
after  entry  of  judgment,  nothing  can  be  reviewed  except  what  appears  on  the 
judgment  roll. 

3.  Married  Woman's  Mortgage— Repormatton  of. 

Where  a  mortgage  by  a  married  woman  was  acknowledged  according  to  law, 
and  the  mortgagor  confessed  mistakes  in  the  description  of  the  mortgaged 
premises,  a  court  has  power  to  order  them  corrected,  and  such  correction  is  not 
equivalent  to  a  new  execution  of  the  mortgage,  nor  is  the  policy  of  the  mar- 
ried woman's  statute  thwarted  thereby. 

4.  Appeal— Judgment  not  Appearing  in  Transcript. 

Where  an  appeal  is  taken  from  an  alleged  judgment  for  deficiency,  and  order 
denying  motion  to  vacate  the  same,  but  no  copy  of  such  judgment  appears  in 
th«  transcript,  the  appeal  will  be  dismissed. 
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Department  1.  Appeal  from  the  saperior  court  of  the  oitj  and 
county  of  San  Francisco. 

E.  A.  Lawrence,  for  appellant. 

A.N. Droum, for  respondents. 

MoEeb,  J.  In  this  case  there  are  four  appeals.  Of  the  first  two, 
one  is  from  a  judgment  by  default,  and  the  other  from  an  order  deny- 
ing a  motion  for  a  new  trial.  Of  the  last  two,  one  is  from  a  judgment 
for  a  deficiency  arising  from  the  sale  of  mortgaged  premises,  and  the 
other  from  an  order  denying  a  motion  to  vacate  and  set  it  aside. 

1.  There  can  be  no  new  trial  in  cases  of  default. 

2.  The  appeal  from  the  judgment  by  default  was  not  taken  within 
60  days  after  the  entry  of  judgment,  and  nothing  can  be  reviewed 
except  what  appears  on  the  judgment  roll.  But  the  judgment  roll 
shows:  "That  on  the  thirty-first  of  March,  1874, the  defendants,  as 
husband  and  wife,  mortgaged  a  tract  of  land  as  the  separate  real 
property  of  the  wife,  to  secure  payment  of  a  promissory  note  given  by 
them  to  the  plaintiff  for  $1,800,  moneys  loaned  and  advanced  to  them, 
and  such  other  sums  of  money,  not  exceeding  a  certain  amount,  as 
the  plaintiff  might  advance  to  them  before  the  satisfaction  of  the  mort- 
gage; that  the  description  of  the  mortgaged  premises  was  defective, 
in  that  the  word  ''feet*'  was  omitted  after  the  words  and  figures  ''one 
hundred  and  seventy-five,  (175;)"  and  the  words  "at  a  right  angle" 
were  omitted  after  the  word  "thence,"  in  each  of  the  last  three  calls 
of  the  description  contained  in  the  mortgage;  and  that  the  court,  at  the 
final  hearing,  corrected  the  description  of  the  mortgage  in  those  par- 
ticulars, awarded  a  decree  of  foreclosure  of  the  morl^age  as  amended, 
and  provided  that,  upon  the  coming  in  of  the  said  sheriff's  return  and 
report  of  sale,  judgment  be  entered  and  docketed  herein  in  favor  of 
plaintiff,  and  against  said  defendants  Mary  J.  Meeks  and  Washington 
Meeks,  for  any  deficiency  which  may  remain  after  applying  the  pro- 
ceeds of  sale  as  aforesaid,  and  that  plaintiff  have  execution  on  such 
judgment. 

It  is  contended  that  the  court  erred  in  reforming  the  mortgage,  be- 
cause the  mortgage  as  reformed  was  not  the  act  and  deed  of  the  wife, 
as  it  was  not  acknowledged  by  her  as  required  by  law.  But  the  orig- 
inal mortgage  was  acknowledged  according  to  law,  and  the  defendants 
confessed  the  alleged  mistakes  in  the  description  of  the  mortgaged 
premises.  The  mistakes  being  confessed,  the  court  had  power  to  or- 
der them  corrected.  The  judicial  correction  of  confessed  clerical  mis- 
takes in  the  description  of  mortgaged  premises  is  not  equivalent  to  or- 
dering the  execution  of  a  new  mortgage.  It  is  merely  carrying  into  ef- 
fect the  intention  of  the  mortgagors.  No  new  right  was  conferred.  The 
instrument  was  reformed  so  as  to  express  truly  the  intention  of  the 
parties.  Hayford  v.  Kocher,  4  Pac.  Bep.  350.  If  such  mistakes  could 
not  be  corrected,  gross  wrong  and  injustice  would  result.  By  the  re- 
formation of  the  instrument  and  the  correction  of  the  mistakesi  the 
object  and  policy  of  the  statute,  as  to  the  conveyance  of  the  separate 
v.6p,no.7 — 40 
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property  of  a  married  woman,  are  not  controverted  or  thwarted.  Ha^ 
mar  v.  Medsker,  60  Ind.  413.  The  case  of  Leonis  v.  Lazzarovich,  55 
Cal.  52,  and  Barrett  v.  Tewkshury,  9  Cal.  14,  are  distinguishable  from 
this  case.  The  first  was  an  attempt  to  reform  the  deed  of  a  married 
woman  by  making  it  include  other  lands  than  those  conveyed  by  it ; 
and  the  second  was  an  action  to  compel  a  married  woman  to  acknowl- 
edge  a  conveyance  of  her  separate  property.  In  neither  of  those  cases 
had  the  court  power  to  grant  the  relief  demanded.  There  is  no  error 
apparent  on  the  judgment  roll. 

3  and  4.  The  judgment  of  foreclosure  provided  for  the  entryand 
docketing  of  a  judgment  for  any  deficiency  remaining  after  a  sale  of  the 
mortgaged  premises.  In  the  transcript  there  is  an  affidavit  by  Mary 
Meeks  to  the  effect  that  a  sale  of  the  mortgaged  premises  was  had, 
*  *  *  and  that  the  sheriff  returned  a  deficiency  of  Ji  79.85;  which 
was  docketed  as  a  personal  judgment  against  defendants  on  the  twen<» 
ty-eighth  of  October,  1881 ;  and  upon  this  affidavit  it  appears  that 
she  moved  to  vacate  said  supposed  judgment,  and  her  motion  was 
denied,  upon  which  she  gave  notice  of  appeal  from  the  judgment, 
and  from  the  order  denying  her  motion.  But  there  is  no  copy  of  such 
a  judgment  in  the  transcript,  and  the  court  may  have  denied  the  mo* 
tion  on  the  ground  that  no  such  judgment  had  been  entered  and 
docketed;  therefore  the  appeals  from  the  alleged  judgment  and  order 
must  be  dismissed. 

Judgment  and  order  denying  a  new  trial  affirmed.  Appeals  from 
alleged  judgment  for  deficiency,  and  order  denying  motion  to  vacate 
the  same,  dismissed. 

We  concur:    Boss,  J.;  McKinstbt,  J. 

2  Cal.  Unrep.  437 

IvERsoN  V.  Jones.     (No.  8,789.) 

Chalfant  t;..SAME.     (No.  8,790.) 

Filed  January  26,  188d. 

ApPBAIi— TiMB  FOR  FiLING  UNDERTAKING. 

An  undei  taking:  on  appeal  filed  more  th.iu  a  month  before  the  notice  of  ap- 
peal is  filed,  is  no  undertaking  at  all,  and  an  appeal  based  thereon  must  be  dU* 
missed. 

Department  2.  Appeals  from  the  superior  court  of  Mendocino 
county. 

J.  T.  Rogers,  for  appellant. 

r.  J.  CarotherSy  for  respondent. 

By  the  Court.  The  court  is  of  opinion  that  the  appeals  in  these 
cases  must  be  dismissed.  The  undertakings  on  appeal  were  filed 
more  than  a  month  before  the  notices  of  appeal  were  filed.  This,  in 
our  view,  is  not  the  undertaking  required  by  law.  It  is  not  the  case 
of 'insufficiency  in  th6  undertaking,  but  it  is  no  undertaking  at  all. 
The  motions  to  dismiss  must  be  granted;  and  it  is  so  ordered. 
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SUPREME  COURT  OF  COLORADO. 
8  Coio.  61  

Denyeb  &  Mew  Obleans  Const.  (Jo.  v.  Stout. 

Filed  January  9,  1885. 

1.  PRACTICE— When  Action  must  bk  Brought— Corporation  Dependants. 

Section  30  of  the  General  Laws,  as  to  suits  against  corporations,  should  be 
read  in  connection  with  section  2i  of  the  Civil  Code,  wherein  the  language  is 
general,  including  corporations  as  well  as  natural  persons,  and  to  the  effect 
that  the  suit  may  be  brought  in  the  first  instance  in  the  county  where  the 
plaintiff  resides  or  the  contract  was  to  be  performed. 

2.  Samk— Indefinite— Defense. 

A  defense  which  is  so  indefinite  as  to  furnish  no  information  whatever,  will 
not  be  sustained  on  demurrer. 

3.  Contract— Right  of  Action— When  Payments  are  Due. 

If,  under  the  terms  of  a  contract,  paymunis  were  to  become  due  upon  inspec- 
tions and  estimates  of  the  engineer,  no  rigiit  of  action  accrues  for  such  ps}-- 
ment  until  such  estimates  are  procured,  unless  refusal  of  the  inspector  to  act, 
or  other  matter  in  avoidance  is  alleged. 

4.  Same— Stipulation  as  to  Inspections— Construction. 

When,  in  a  written  contract  for  supplying  cross-ties  to  a  railroad  company, 
it  is  stipulated  that  the  engineer  is  to  be  judge  as  to  whether  the  ties  are  what 
are  required,  and  that  to  him  shall  be  referred  matters  of  difference  between  the 
parties,  such  a  stipulation  is  founded  upon  a  consider.ition  which  enters  into 
the  contract,  and,  in  the  absence  of  fraud  in  procuring  the  contract  to  be  signed 
or  otherwise,  is  irrevocable. 

Appeal  from  district  court,  El  Paso  county. 

Wells,  Smith  d  Macon,  for  plain tiflf  in  error, 

jB,  O.  Wolcott,  for  defendant  in  error. 

Beck,  C.  J,  Stoat,  the  plaintiff  below,  brought  this  action  against 
the  defendant,  the  Denver  &  New  Orleans  Construction  Company,  to 
recover  a  balance  alleged  to  be  due  him  upon  a  contract  to  furnish 
cross-ties  for  the  construction  of  the  Denver  &  New  Orleans  Railroad. 
All  the  questions  presented  here  arose  upon  demurrers  to  the  plead- 
ings below.  We  will  first  consider  the  demurrers  to  the  defendant's 
pleadings.  Its  first  plea  was  in  abatement  of  the  action,  on  the 
ground  thac  it  should  have  been  instituted  in  Arapahoe  county,  where 
defendant's  principal  office  was  located,  and  where  its  principal  busi- 
ness was  carried  on.  Section  30  of  the  corporation  statute  (Gen.  St. 
188»3,  pp.  187,  188)  is  cited  in  support  of  this  position.  We  are  of 
opinion  that  the  phraseology  of  this  section  is  too  vague  and  uncer- 
tain to  warrant  a  construction  which  would  exempt  a  corporation  from 
suit,  save  in  that  county  in  which  its  principal  office  is  located,  or  its 
principal  business  is  carried  on.  The  language  is  specific  that  the 
summons  shall  be  served  in  such  county,  if  any  of  the  officers  named, 
or  a  stockholder,  may  be  found  therein.  There  is  good  reason  for 
this  requirement,  especially  in  relation  to  railroad  companies.  The 
business  operations  and  aflfairs  of  a  railroad  company  usually  extend 
along  hundreds  of  miles  of  track,  passing  through  many  counties  in 
a  state;  and  the  legislature  may  have  enacted  the  provision  requiring 
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the  summons  to  be  served  in  the  county  where  the  principal  office  of 
the  company  is  located,  or  its  principal  business  carried  on,  in  order 
to  render  it  certain  that  notice  of  the  commencement  of  suits  against 
such  corporations  will  reach  the  proper  department.  Situated  as  the 
defendant  was,  with  a  principal  office  in  the  same  county  in  which 
its  principal  business  was  carried  on,  and  where,  also,  its  leading 
officers  were  to  be  found,  the  only  provision  in  said  section  clearly 
applicable  to  the  venue  in  this  case,  is  the  proviso  "that  the  plaintiff 
may,  in  all  cases,  bring  his  action  in  the  county  where  the  cause  of 
action  accrued."  All  other  provisions  clearly  relating  to  the  venue 
occur  in  the  way  of  providing  for  contingencies,  as  where  no  officer 
of  the  corporation  can  be  found  in  the  proper  county  on  whom  to  serve 
process,  or  where  no  principal  office  is  kept  in  any  county,  and  there 
is  no  county  in  which  the  principal  business  of  the  corporation  is 
carried  on.     No  such  contingencies  occur  in  this  case. 

We  agree  with  counsel  for  the  plaintiff  that  section  30  of  the  6en« 
eral  Laws  should  be  construed  in  connection  with  section  24  of  the 
Civil  Code, — a  later  enactment.  True,  the  latter  section  only  pur- 
ports to  designate  the  place  of  trial  of  actions.  The  language  em- 
ployed, however,  is  general,  including  corporations  as  well  as  natural 
persons ;  and  it  would  seem  to  be  a  safe  proposition  that  if  the  county 
in  which  a  plaintiff  resides,  or  the  county  in  which  a  contract  was  to 
be  performed,  is  the  proper  county  for  the  trial,  the  action  may  prop- 
erly be  brought  in  that  county  in  the  first  instance. 

The  second  defense  was  a  qualified  denial  that  defendant  entered 
into  the  contract  set  out  in  the  complaint.  It  avers  that  important 
parts  of  the  agreement  are  omitted,  and  clauses  inserted  which  were 
not  contained  in  the  contract,  but  does  not  state  what  was  omitted  or 
what  interpolated.  It  is  a  rule  of  code  pleading  that  denials  must 
be  specific,  and  that  it  must  clearly  and  unequivocally  appear  what 
the  pleader  intends  to  deny.  Bliss,  Code  PI.  §  331.  The  averments 
of  this  defense  were  too  indefinite  to  comply  with  the  rule;  in  fact, 
they  furnish  no  information  whatever;  hence  the  demurrer  was  sus- 
tained thereto. 

The  third  defense  was  that  no  final  estimate  of  the  work  done  by 
the  plaintiff  had  been  made,  by  the  engineer  mentioned  in  the  con- 
tract, before  the  bringing  of  plaintiff's  action.  By  the  terms  of  the 
contract  set  out  in  the  complaint,  payments  became  due  upon  in- 
spections and  estimates  to  be  made  by  the  engineer.  Upon  comple- 
tion of  all  the  work,  in  manner  agreed  upon,  a  final  estimate  was  to 
be  made  by  this  officer,  upon  which  the  defendant  was  bound  to  pay 
the  balance  so  found  to  be  due.  If  payments  only  matured  upon  the 
making  of  these  estimates,  it  would  seem  that  no  right  of  action  ac- 
crued until  they  were  procured,  unless  a  refusal  of  the  inspector  to 
act,  or  other  matter  in  avoidance,  was  alleged.  Final  payment  only 
was  to  be  made  upon  a  final  estimate.  The  items  entering  into  the 
final  estimate  were  as  follows :  All  work  done  under  the  contract, 
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all  payments  previously  made  thereon,  and  the  10  per  cent,  retained 
from  previous  payments.  We  think  this  defense,  prima  facie,  good, 
and  that  the  plaintiff  should  have  been  required  to  reply  to  it. 

The  amended  and  supplemental  fourth  defense  alleges  that  after 
the  manufacture  and  delivery  of  all  ties,  disputes  and  differences 
arose  between  the  plaintiff  and  defendant  as  to  the  sufficiency  of  the 
performance  of  the  work  under  the  contract,  and  the  price  to  be  paid 
therefor ;  in  which  disputes  the  plaintiff  claimed  the  same  moneys  in 
the  complaint  demanded,  and  defendant  denied  that  said  moneys,  or 
any  part  thereof,  were  due  to  plaintiff;  and  denied  that  the  ties  sued 
for  were  of  the  kind  mentioned  in  the  specifications  to  the  contract, 
in  the  complaint  set  forth. 

It  is  then  averred  that  the  plaintiff  was  notified  to  attend  before 
the  engineer  in  the  contract  mentioned,  to  submit  proofs,  and  to 
hear  proofs  of  the  defendant,  concerning  said  disputes  and  differ- 
ences; that  plaintiff  failed  to  attend;  and  that  after  sundry  contin- 
uances for  said  cause,  with  further  notice  to  plaintiff,  the  said  mat- 
ters were  determined  by  said  engineer,  in  the  plaintiff*s  absence. 
The  plaintiff's  first  replication  to  this  defense  denies  that  he  knew, 
or,  at  the  time  of  the  execution  of  the  contract,  was  apprised,  of  any 
clause  in  it  whereby  disputes  and  differences  should  be  referred  to 
the  engineer.  It  alleges  that  the  agreement  was  partly  printed  and 
partly  written  upon  a  printed  form,  intended  and  used  for  contracts 
concerning  the  grading  and  construction  of  the  Denver  &  New  Orleans 
Bailroad,  and  not  for  contracts  for  furnishing  ties  or  other  materials. 
Following  this  is  a  denial  that  plaintiff  ever  made  a  contract  whereby 
disputes  and  differences  between  him  and  the  defendant  should  be 
referred  to  said  engineer.  The  reply  concludes  with  an  averment  of 
the  revocation,  by  the  plaintiff,  of  the  supposed  authority  of  the  en- 
gineer. Defendant  demurred  to  this  replication  for  insufficiency,  but 
the  demurrer  was  overruled.  We  think  it  should  have  been  sustained. 
In  Denver,  S.  P.  d  P.  R.  R.  v.  Riley,  4  Pac.  Bep.  786,  we  held  a  sim- 
ilar stipulation  of  parties  to  be  valid  and  binding. 

An  examination  of  the  cases  cited  in  defendant's  brief  shows  that 
stipulations  of  this  character  are  extensively  used  in  contracts  relat- 
ing to  the  building  of  railroads,  and  in  other  important  contracts,  and 
that  their  validity  has  been  sustained  by  the  most  eminent  courts. 
Where,  as  in  the  present  case,  an  inspection  and  an  estimate  by  the 
engineer  in  charge  of  the  work  are  required  by  the  terms  of  the  agree- 
ment before  either  a  monthly  or  a  final  payment  may  be  demanded, 
such  stipulation  forms  a  condition  precedent,  and  no  right  of  action 
exists  until  such  inspection  and  estimate  are  made.  Or  if  a  dispute 
arises  between  the  contracting  parties  as  to  the  quality  and  suffi- 
ciency of  any  work  performed  under  the  contract,  the  dispute  must  be 
settled  in  the  manner  and  by  the  person  provided  by  the  contract,  be- 
fore resort  may  be  had  to  another  forum.  Delaware  dt  H.  Canal  Co. 
y.  Pennsylvania  Coal  Co.  50  N.  Y.  258;  Jackson  v.  Cleveland,  19  Wis. 
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400 ;  Hudson  v.  McCartney,  33  Wis.  341 ;  U.  S.  v.  Robeson,  9  Pet. 
*327;  Reynolds  v.  Caldwell,  51  Pa.  St.  305;  Snell  v.  Brozm,  71  III 
142;  Humaston  v.  Telegraph  Co.  20  Wall.  27;  Fox  v.  Railroad  Co.  3 
Wall.  Jr.  243.  Causes  sufficient  to  excuse  a  resort  to  the  arbitrator 
designated  in  the  agreement  may  arise,  as  where  he  refuses  to  act,  or  is 
prevented  from  acting  by  the  opposite  party,  but  one  of  the  parties 
cannot  arbitrarily  ignore  or  revoke  the  stipulation,  and  resort  in  the 
first  instance  to  the  courts  of  law,  as  the  authorities  cited  fully  dem- 
onstrate. In  this  case  the  record  shows  that  the  plaintiff  had  no- 
tice of  the  defendant's  dissatisfaction  with  the  work  performed  under 
the  contract  before  he  commenced  the  present  suit.  It  also  shows 
that  plaintiff  was  requested  to  attend  before  the  engineer,  at  a  time 
and  place  mentioned,  for  the  settlement  of  the  dispr.tes  which  had 
arisen.  Instead  of  so  doing,  the  plaintiff  assumed  to  revoke  the  au- 
thority of  the  engineer^  and  then  instituted  this  action  against  the 
defendant. 

Beferring  to  the  grounds  of  avoidance  set  out  in  the  plaintiff's  said 
replication,  they  are  believed  to  be  wholly  insufficient.  The  plea 
that  plaintiff  was  not  aware  of  the  clause  for  the  submission  of  ques- 
tions, etc.,  at  the  time  of  executing  the  contract,  discloses  either  will* 
ful  ignorance  or  gross  carelessness  on  his  part.  The  allegation  that 
the  contract  was  drawn  upon  a  printed  form,  intended  for  a  different 
class  of  contracts,  and  that  it  was  partly  printed  and  partly  written, 
is  ambiguous  and  uncertain.  In  the  first  place,  we  are  not  informed 
what  parts  were  written  and  what  parts  were  printed,  nor  what  this 
circumstance  had  to  do  with  the  plaintiff's  want  of  knowledge.  In 
the  next  place,  there  is  nothing  unusual  in  the  character  of  the  stip- 
ulations as  above  stated;  similar  stipulations  appear  in  all  kinds  of 
contracts,  as  a  reference  to  reported  cases  amply  show.  It  is  evident 
that  the  excuses  assigned  for  executing  and  at  the  same  time  for 
avoiding  the  stipulations,  fail.  Following  the  above,  is  the  attempted 
denial  that  plaintiff  ever  made  a  contract  whereby  disputes  between 
him  and  the  defendant  should  be  referred  to  the  engineer.  In  view 
of  the  previous  positions  taken  by  the  plaintiff  with  reference  to  this 
question,  and  in  view  of  the  additional  fact  that  immediately  follow- 
ing this  denial  is  a  supposed  revocation  by  the  plaintiff  of  the  en* 
gineer's  authority  to  decide  disputes  and  differences  arising  under 
the  contract,  this  denial  must  be  regarded  as  qualified  by  the  several 
statements  just  referred  to. 

A  minor  consideration  is  the  plaintiff's  objection,  or,  rather,  that  of 
his  counsel,  that  no  engineer  is  mentioned  in  the  agreement.  This  ob- 
jection is  well  met  by  the  quotation  from  Baltimore,  etc.,  R.  Co.  v.  PoUy^ 
1 4  Grat.  459 :  "An  engineer  is  an  indispensable  agent  and  officer  in  the 
construction  of  a  railroad. "  Here  the  defendant  was  engaged  in  build- 
ing a  railroad.  As  appears  to  have  been  done  in  cases  reported  in  the 
books,  the  parties  litigant  designated  as  "the  engineer"  the  officer 
who  was  to  inspect  and  pass  upon  the  plaintiff's  work;  accept  such 


Digitized  by 


Google 


Colo.]  DEMV£B   ^  Ii£W   OBI4EAN8   CONST.  CO.  V*  STOUT.  G31 

ties  as  sliould  be  manufactured  in  accordanoe  with  the  terms  of  the 
contract;  reject  such  as  were  not;  make  monthly  estimates  for  pay- 
ment, as  work  progresses,  less  10  per  cent,  to  be  retained,  and  a  final 
estimate  when  all  the  work  was  done,  deducting  therefrom  previous 
payments.  Being  upon  the  ground,  furnishing  ties  for  the  construc- 
tion of  the  railroad,  it  is  not  likely  that  a  doubt  ever  rose  in  the  mind 
of  the  plaintiff  as  to  what  engineer  was  to  inspect  the  ties  to  be  fur- 
nished by  him.  It  is  very  evident  that  the  officer  referred  to  was 
4;he  engineer  in  charge  of  the  work  of  construction,  whatever  other 
titles  he  may  have  borne. 

Another  point  made  by  plaintiff's  counsel  is  that  there  was  no 
ground  for  disputes  or  differences  between  the  parties,  since  the  com- 
plaint show«  that  the  plaintiff  had  manufactured  and  delivered  all 
the  ties  contracted  for,  and  the  defendant  had  accepted  them.  Noth- 
ing remained  but  to  pay  for  them.  There  remained  no  basis  for  es- 
timates, final  or  otherwise.  The  only  statement  which  we  find  in  the 
complaint,  upon  which  this  argument  may  be  based,  is  as  follows: 
"That  in  pursuance  of  said  contract  he  manufactured  and  delivered 
to  defendant  234,000  cross-ties,  at  35  cents  each."  We  find  nothing 
said  about  the  defendant's  having  accepted  this  number,  as  made  in 
conformity  with  the  specifications.  That  a  delivery  by  the  contractor 
does  not  necessarily  constitute  an  acceptance  by  the  company  is  ev- 
ident from  the  following  provision  of  the  specifications:  "Will  be  at 
owner's  risk  until  accepted  by  the  tie  inspector,  and,  when  rejected, 
must  be  removed  from  the  premises  of  the  company  without  delay, 
at  the  expense  of  the  owner.**  The  acceptance  of  ties,  as  provided  for 
in  the  contract,  was  made  a  distinct  and  different  act  from  their  de- 
livery. The  complaint  in  the  present  case  avers  neither  an  accept- 
ance of  the  ties  by  the  engineer,  nor  an  estimate  by  that  officer  of 
the  amount  dpe  the  plaintiff,  nor  is  any  reason  or  excuse  given  for 
the  failure  to  observe  these  conditions. 

So  far  as  the  attempted  revocation  of  the  stipulation  was  concerned, 
we  think  the  action  taken  by  the  plaintiff  was  wholly  without  effect. 
Such  a  stipulation  is  founded  upon  a  consideration  which  enters  into 
the  contract,  and,  in  the  absence  of  fraud  in  procuring  the  contract 
to  be  signed,  or  otherwise,  is  irrevocable.  It  is  unlike  a  submission 
to  arbitration,  which  may  usually  be  revoked  at  any  time  before  award 
is  made.  ''That  rule  falls  with  the  reason  for  the  rule,''  as  said  by 
Mr.  Morse  in  his  work  upon  Arbitration  and  Award,  231.  It  is  not 
reasonable  to  say  that  parties  may  escape  important  contracts  like  the 
one  before  us,  raising  no  objections  to  the  mode  of  determining  dis- 
putes which  may  arise  thereunder,  or  until  disputes  have  actually 
arisen  in  the  execution  of  tUe  contract,  and  that  they  may  then  re- 
voke the -authority  given  to  determine  the  same.  The  law  is  that 
"when  the  parties  in  the  contract-fix  on  a  certain  mode  by  which  the 
amount  to  be  p(iid  shall  be  ascertained,  the  party  that  seeks  the  en- 
forcement of  the  agreement  must  show  that  he  has  done  everything 
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on  bis  part  which  conid  be  done  to  carry  it  into  effect ;  that  he  can* 
not  compel  the  payment  of  the  amoanf  claimed,  unless  he  shall  pro« 
cure  the  kind  of  evidence  required  by  the  contract,  or  show  that  by 
time  or  accident  he  is  unable  to  do  so."  Canal  Co.  v.  Coal  Co.  50 
N.  Y.  266 ;  Her  rick  v.  Belknap,  27  Vt.  673.  "Having  deliberately  and 
of  his  own  free  will  made  choice  of  a  person  as  fit  and  competent  to 
decide,  and  by  whose  determination  he  has  agreed  to  abide,  it  is  but 
reasonable  and  proper  that  the  contractor  should  be  held  to  the  per- 
formance of  his  agreement/'  Hudson  v.  McCartney^  83  Wis.  343. 
It  is  unnecessary  to  discuss  the  question  of  interest.  It  is  certain 
that  the  plaintiff  was  not  entitled  to  recover  interest  for  delays  occa- 
sioned by  his  own  defaults.  The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings.     Beversed  and  remanded* 


8  Colo.  79 

Sandehsoit,  impleaded^  eto.^  v.  I'sazieb. 
Filed  January  23, 1885. 

1.  Carrters  of  Passbnobrs— Ovbrturnihg  of  Stage- Coach  — Pbrsokal  In- 

jury—Contuibutory  NEaLIGBNCB. 

Contributory  negligence  is  not  to  be  imputed  to  the  same  extent  to  stacro- 
coach  passengers  as  to  passengers  on  a  railroad  car,  for  letting  an  arm  protiude 
through  a  window. 

2.  Bame—Contkibutort  Kegligbnob. 

A  party  having  had  his  arm  broken  through  the  upsetting  of  a  *<Jcrky**  used 
at  the  time  as  a  stage-coach,  cannot  be  said  to  have  contributed  to  the  acci- 
dent by  tlirusting  out  his  arm  when  the  vehicle  overturned. 

8.  Sake— Absence  of  Lights— Evidence. 

The  fact  that  the  lamp  on  a  stage-coach,  which  upset  at  nirht,  was  not 
Iiglited  at  the  time  of  the  accident,  is  a  circumstance  which,  with  all  the  otbci-s, 
teTids  to  show  negligence  on  the  part  of  the  driver,  even  though  the  latter 
testify  that,  the  night  being  starlit,  a  lamp  was  not  necessarv  to  enable  him  to 
see  the  obstruction  that  caused  the  overturning  of  the  vehicle. 

1  Same— Contributory  Neoligenob— Bhrdbn  of  Proof. 

In  an  action  proceeding  out  of  an  accident  by  the  overturning  of  a  stage- 
coach, the  onus  prodandi  la  upon  the  proprietor  of  the  coach  to  prove  coatiib- 
utory  negligence. 

6.  Saiib— Proper  Care. 

After  proof  has  been  given  as  to  the  peculiarly  dangerous  condition  of  the 
Foad,  and  of  the  knowledge  of  the  driver  of  the  same,  also  as  to  there  having 
been  no  lights  on  the  coach  at  the  time  of  the  accident,  it  is  proper  to  submit 
to  the  jury  the  question  whether  the  accident  could  not  have  been  avoided  by 
a  proper  and  due  care  on  the  part  of  the  agents  of  the  proprietor  of  the  coach, 
by  the  upsetting  of  which  the  injury  was  caused. 

6.  Same— Driver's  Knowledge  and  Skili*— Good  Conduct. 

Testimony  as  to  the  driver's  knowledge  of  the  road  and  his  skfll  in  his  em- 
ployment is  pertinent  and  admissible,  though  not  necessarily  competent ;  but 
his  good  or  bad  conduct  can  only  be  looked  at  at  the  time  of  the  accident. 

7.  Same- Facts  to  Prove  KBCBssmr  of  Lights. 

Evidence  that  at  one  time  the  driver  got  out  of  the  road  and  Into  a  gully,  so 
that  the  passengers  had  to  assist  in  the  extrication  of  the  stage  and  team,  is  ad- 
missible to  prove  the  necessity  of  lights  on  the  stage. 

8.  Same— Mbabure  of  Damages. 

There  is  no  certain  general  rule  for  the  measure  of  damages  In  cases  of  peN 
sonal  injuries  by  accident  to  a  passenger  in  a  stage-coach  that  overturned. 
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Error  to  district  court,  Arapahoe  county. 

Htigh  Butler,  for  plaintiff  in  error. 

Wells,  Smith  d  Macon,  for  defendant  in  error. 

Stonb,  J.  The  law  governing  the  liability  of  stage-eoaeh  propri« 
etors  as  common  carriers  of  passengers  is  quite  weU  settled  by  ju« 
dicial  decisions  of  the  highest  courts.  The  law  imposes  upon  such 
carriers  the  duty  of  providing  roadworthy  vehicles,  suitable  for  the 
safe  transportation  of  passengers;  steady  and  manageable  horses,  with 
strong  and  proper  harness;  and  careful  drivers  of  reasonable  skill 
and  good  habits.  Although  their  undertaking  is  not  one  absolutely 
to  convey  safely, — that  is  to  say,  while  they  do  not  warrant  the  safety 
of  passengers  at  all  events, — ^yet  their  undertaking  and  liability  go  to 
this  extent :  That  their  means  of  transportation  are  suitable  and  suf* 
Ilcient ;  that  they  and  their  agents  possess  competent  skill ;  and  that 
they  will  use  all  due  care  and  diligence  in  the  performance  of  their 
duty.  Bespecting  the  measure  of  this  care  and  diligence,  considering 
that  such  carriage  is  charged  with  the  lives,  limbs,  and  health  of  hu- 
man beings,  it  has  been  held  that  passenger  carriers  bind  themselves 
to  carry  safely  those  whom  they  take  into  their  coaches,  "as  far  as 
human  care  and  foresight  will  go;  that  is,  for  the  utmost  care  and  dili- 
gence of  very  cautious  persons."  Some  cases  even  hold  that  such  car- 
riers are  responsible  "for  any,  even  the  slightest,  neglect."  This  doc- 
trine is  laid  down  by  the  supreme  court  of  the  United  States  in  the  case 
of  Stokes  V.  Saltonstall,  13  Pet.  190,  which  is  regarded  by  the  authori- 
ties as  the  leading  case  on  this  subject  in  the  United  States;  and  the 
same  doctrine  is  stated  as  the  law  by  Mr.  Story  in  the  text  of  bis  work 
on  Bailments,  §  601.  In  support  of  the  same  rule  as  to  liability  in 
such  cases  are  the  following  authorities:  Parish y.Iieigle,  11  Grat. 
697;  McLean  v.  Burbank,  11  Minn.  277,  (Gil.  189;)  Maury  v.  Tal- 
madge,  2  McLean,  157;  Peck  v.  Neil,  8  McLean,  23. 

On  the  other  hand,  it  is  the  duty  of  passengers  to  comply  with  the 
reasonable  regulations  of  the  carrier,  and  to  exercise  proper  care  and 
diligence  in  avoiding  injury  to  themselves;  for  the  rule  that  one  can- 
not recover  for  an  injury  which  has  been  caused  by  his  own  negli- 
gence, or  where,  by  his  own  fault,  he  has  so  far  contributed  thereto 
that  but  for  such  fault  on  his  part  the  injury  would  not  have  hap- 
pened, is  applicable  to  this  class  of  passengers. 

The  appellee,  Frazier,  was  a  passenger  in  one  of  the  stage-coaches 
of  appellants,  running  at  that  time  between  Canon  City  and  Lead- 
ville,  and  by  the  upsetting  of  the  vehicle  his  arm  was  broken,  and 
the  alleged  negligence  of  the  driver  in  causing  the  upset  is  the  ground 
of  action  for  the  resultant  injury.  A  question  of  contributory  neg- 
ligence on  the  part  of  the  appellee  was  made  by  the  pleadings  in 
the  court  below,  and  one  of  the  alleged  errors  relied  upon  by  appel- 
lants, in  seeking  to  reverse  the  judgment,  is  that  the  verdict  is  con- 
trary to  the  evidence  and  the  law  in  respect  to  such  alleged  contrib- 
utory negligence.    The  act  of  appellee  constituting  the  negligence 
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complained  of  was  in  having  his  arin,  at  the  timd  of  the  aecident, 
"outside  the  coach. "  The  upset  was  caused  by  the  wheel  on  one  side 
of  the  vehicle  striking  a  rock  at  one  side  of  the  road,  whereby  the  stage 
was  thrown  over  upon  the  oj^osite  side.  This  portion  of  the  road 
was  in  a  canon  in  a  mountainous  part  of  the  journey.  It  was  in  the 
night ;  there  was  no  light  on  that  side  of  the  stage  which  struck  the 
rock;  but  the  driver  testified  that  it  was  not  so  dark  but  that  he  was 
able  to  see  the  rock  just  before  striking  it.  The  appellee  was  sitting, 
on  the  end  of  the  seat  on  the  opposite  side.  There  were  two  other., 
passengers  in  the  same  seat,  which  crowded  appellee  close  to  the  side. 
He  had  his  arm  either  resting  on  the  rail  or  projecting  outside  the 
body  of  the  stage,  so  that  when  overturned  the  other  passengers  in 
the  same  seat  were  thrown  down  upon  him,  his  arm  was  caught  un- 
der some  portion  of  the  vehicle  and  broken,  and  he  was  unable  to  be 
extricated  until  the  other  passengers  had  got  out,  and  lifted  up  the 
stage.  Upon  this  state  of  facts  it  is  contended  by  counsel  for  ap-^ 
pellants  that  appellee  was  chargeable  with  such  contributory  negli* 
gence  as  ought  to  bar  a  recovery. 

In  support  of  this  contention  the  case  of  Pittaburg  d  C  R.  Co.  v. 
McChirg,  56  Pa.  St.  294,  is  cited,  where  a  passenger,  by  reason  of  the 
protrusion  of  his  arm  from  the  window  of  the  car  in  which  he  was 
riding,  was  injured  by  the  arm  coming  in  contact  with  another  car 
standing  on  a  switch,  and  the  court  held,  and,  as  we  think,  correctly, 
that  where  such  passenger  "puts  his  elbow  or  arm  out  of  the  window 
voluntarily,  without  any  qualifying  circumstances  impelling  him  to 
do  it,  it  is  negligence  in  se,  and  when  that  is  the  state  of  the  evidence 
it  is  the  duty  of  the  court  to  declare  the  act  negh'gence  in  law."  There 
is  a  wide  difference,  however,  between  such  a  case  and  the  one  before 
us.  Railway  coaches  pass  along  an  undeviating  track,  and  often  within 
a  few  inches  of  signal-posts,  switeh-bars,  cattloguards,  bridge  timbers^ 
and  cars  upon  side  tracks,  rendering  it  dangerous  for  passengers  to 
expose  any  portion  of  the  body  beyond  the  outer  line  of  the  coaches, 
which  themselves  project  beyond  the  wheels  and  the  track.  But  stage- 
coaches do  not  in  this  particular  differ  from  other  road  vehicles,  the 
wheels  of  which  project  laterally  beyond  the  body  of  the  vehicle, 
which  circumstance,  in  connection  with  the  different  character  of  the 
roadway  and  mode  of  transportation,  is  an  immunity  against  danger 
from  the  mere  projection  of  an  arm  outside  the  window  or  beyond  the 
line  of  the  body  of  such  vehicle.  In  the  case  of  an  injury  like  that 
in  the  railway  case  cited,  the  projection  of  the  arm  outside  the  win- 
dow is  the  cause  of  the  resultant  injury.  In  the  case  of  the  overturn- 
ing of  the  stage  of  appellants  by  running  upon  a  rock,  the  position  of 
appellee's  arm  was  no  more  a  cause  of  the  upset,  which  produced  the 
injury,  than  the  position  of  the  arms  of  the  other  passengers,  or  of 
the  hat  upon  his  head.  Besides,  the  evidence  in  the  record  shows 
that  the  vehicle  in  question  was  not  a  regular  or  ordinary  stage-coach, 
with  windows,  but  a  Concord  mail- wagon  or  canvas  hack  known  as  a 
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"jerky,"  without  windows,  but  having  a  canvas  cover,  with  canvas  side 
onrtains,  supported  by  wooden  standards  at  the  sides,  and  bows  over* 
head.  The  appellee,  crowded  as  he  was  against  the  side,  with  three 
passengers  on  the  seat,  woald  naturally,  and  we  may  say  unavoidably, 
thrust  out  his  arm  when  the  vehicle  was  overturned,  falling,  as  he 
did,  beneath  the  weight  of  the  other  passengers,  and  with  no  wall  or 
coach-body  to  protect  him;  the  curtains,  even,  were  rolled  up  at  the 
time.  Under  the  circumstances,  the  injury  to  appellee  was  an  almost 
inevitable  result  of  the  overturning  of  the  vehicle,  and  the  fact  that 
his  arm  was  at  the  time  outside  the  rail  or  outer  edge  of  the  wagon - 
bed  cannot  be  imputed  as  negligence  or  want  of  due  care  on  his  part 
as  passenger. 

Another  ground  of  error  is  that  the  court  permitted  evidence  that 
one  of  the  lamps  of  the  stage,  the  one  on  the  side  which  collided  with 
the  rock,  was  not  lighted  at  the  time  of  the  accident.  There  was  no 
error  in  this.  It  was  a  circumstance  which,  in  connection  with  all 
the  others,  tended  to  show  negligence  on  the  part  of  appellants. 
The  driver  testified  that  it  was  a  starlight  night,  and  he  was  able  to 
see  the  road-track,  the  wheel,  and  the  rock  just  before  he  struck  it; 
and  that  the  light  would  not  have  assisted  him.  But  this  testimony 
does  not  render  improper  the  evidence  previously  admitted  in  making 
the  case  for  appellee,  showing,  at  least  prima  faciei  a  want  of  due 
care.  In  the  case  of  Crofts  v.  Waterkouse,  3  Bing.  321,  Best,  C.  J., 
says : 

"The  coachman  must  have  competent  skill,  and  use  that  skill  with  ^t.i- 
gence;  he  must  be  well  acquainted  with  the  roati  he  undertakes  to  drive  The 
must  be  provided  with  steady  horses,  a  coach  and  harness  of  sufficient  strength 
and  properly  made,  and  also  with  lights  by  night.  If  there  be  the  least  fail- 
ure in  any  one  of  these  things,  the  duty  of  the  coach  proprietors  is  not  ful- 
filled, and  they  are  answerable  for  any  injury  or  damage  that  happens." 

This  is  certainly  strong  language,  but  does  not  appear  to  be  against 
the  weight  of  authority  in  stating  the  general  rules  governing  in  such 
cases. 

Counsel  for  appellants  contend  for  the  rule  that  the  burden  of  proof 
is  on  the  plaintiff  in  such  cases,  not  only  to  show  negligence  on  the 
part  of  defendant,  but  ordinary  care  on  his  own  part.  An  examina- 
tion of  the  cases  will  clearly  show  that  a  different  rule  is  established 
by  the  great  weight  of  authority.  Mr.  Story  lays  down  the  rule  as 
follows : 

"Where  any  damage  or  injury  happens  to  the  passengers  by  the  breaking 
down  or  overturning  of  the  coach,  or  by  any  other  accident  occurring  on  the 
road,  the  presumption,  prima  facie,  is  that  it  occurred  by  the  negligence  of 
the  coachman,  and  the  onus  probandi  is  on  the  proprietors  of  the  coach  to 
establish  that  there  has  been  no  negligence  whatsoever,  and  that  the  damage 
or  injury  had  been  occasioned  by  meritable  casualty,  or  by  some  cause  which 
human  care  and  foresight  could  not  prevent."    Story,  Bailm.  §  601a. 

Our  own  court,  in  the  case  of  Wall  v.  Livezay,  6  Colo.  465,  declared 
the  rule  in  the  following  language,  used  by  Chief  Justice  Beck: 
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** K  prima  facie  case,  however,  is  made  out  by  proof  that  the  relation  of 
carrier  and  passenger  existed  between  the  parties;  that  an  accident  occurred 
resulting  in  injury  to  the  passenger;  and  that  it  was  occasioned  by  the  failure 
of  some  portion  of  the  machinery,  appliances,  or  means  provided  for  the  trans- 
portation of  the  passengers.  This  proof  being  made,  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  arises,  and  the  plaintiff  is  not  bound  to  go 
further,  and  show  the  particular  defect  or  cause  of  the  accident,  until  the  pre- 
sumption is  rebutted.  It  devolves  upon  the  carrier  to  rebut  this  presump- 
tion by  evidence  that  he  exercised  the  greatest  degree  of  diligence  practicable 
under  the  circumstances." 

In  the  case  of  Stokes  v.  Saltonstall,  supra,  it  is  held  by  the  supreme 
court  of  the  United  States  that  in  such  action  the  facts  that  the 
coach  was  upset  and  the  plaintiff  injured,  are  suflBcieni;  prima  facie 
evidence  of  negligence  or  want  of  skill  of  the  driver,  and  shift  the  bur- 
den of  proof  upon  the  defendant  to  show  that  the  driver  was  in  every 
respect  qualified,  and  acted  with  reasonable  skill  and  the  utmost 
caution;  and  if  the  disaster  was  occasioned  by  the  least  want  of  due 
skill  or  of  prudence  on  his  part,  the  defendant  was  answerable.  The 
same  rule,  substantially,  is  held  to  bo  the  law  in  the  cases  of  Parish 
v.  Reigle  and  McLean  v.  Burbank,  hereinbefore  cited.  Upon  tne 
question  of  negligence  on  the  part  of  appellants,  the  evidence  shows 
that  at  a  station  where  the  stage  stopped  before  the  accident,  the 
driver  discovered  that  there  were  no  lanterns  on  the  stage ;  that  he 
called  for  two  lamps;  that  the  superintendent  brought  two  and  put 
them  on,  but  that  one  was  out  of  repair  and  so  was  not  lighted ;  that 
at  the  place  of  the  accident  the  road  was  level  and  slightly  up  grade; 
that  the  rock  was  a  foot  and  a  half  or  two  feet  outside  the  track  of 
the  roadway;  that  there  was  a  gully  on  the  opposite  side,  the  dis- 
tance being  about  12  or  13  feet  between  the  rock  on  one  side  and  the 
gully  on  the  other,  and  the  width  of  the  vehicle  between  the  outside 
of  the  hubs  about  seven  feet;  that  the  driver  knew  the  place  well,  be- 
cause the  gully  had  been  made  by  a  washout,  and  that  he  slackened 
his  speed  at  that  point.  Under  these  facts  the  question  was  properly 
submitted  to  the  jury,  by  instructions,  whether  the  accident  might  not 
have  been  avoided  by  the  exercise  of  due  care  on  the  part  of  the 
agents  of  appellants;  or,  in  other  words,  whether  the  injury  to  ap- 
pellee was  not  caused  by  negligence  of  appellants  in  not  using  the 
means  clearly  within  their  power  and  control  to  have  prevented  the 
upset. 

Some  testimony  was  admitted,  over  the  objection  of  appellants, 
touching  the  manner  and  character  of  the  driving  of  the  stage  before 
and  after  the  accident  in  question.  We  do  not  think  this  was  unwar- 
ranted. It  related  to  the  driver's  knowledge  of  the  road,  and  his  skill 
in  his  employment,  and  for  this  purpose  was  not  impertinent,  although 
incompetent  to  prove  his  conduct,  in  this  particular  instance,  in  pro- 
ducing the  accident.  The  want  of  skill  of  the  driver  may  be  shown 
at  the  time  of  the  accident,  or  at  any  prior  time,  but  his  good  or  bad 
conduct  can  only  be  looked  at  at  the  time  the  accident  occurred,  or 
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as  connected  with  the  accident.  Peck  v.  Neil,  3  McLean,  24.  And 
evidence  that  some  distance  further  on  the  road,  the  same  night,  the 
driver  got  oatside  the  road  and  into  a  gully  made  by  a  recent  wash- 
out, and  that  the  passengers  had  to  get  out  and  assist  in  extricating 
stage  and  team,  and  getting  them  back  on  the  road,  was  admissible 
for  the  purpose  of  showing  the  degree  of  darkness  of  the  night,  the 
character  and  condition  of  the  road,  and  the  consequent  necessity  for 
proper  lights  on  the  vehicle.  We  have  examined  with  care  the  in- 
structions given  by  the  court,  and  those  refused,  upon  which  errors 
are  assigned,  and,  guided  by  the  rules  and  principles  of  law  herein 
laid  down  as  applicable  to  the  facts  of  the  case,  we  cannot  find  that 
the  errors  contended  for  are  well  assigned. 

As  to  the  ground  for  new  trial,  that  the  verdict  was  excessive,  we 
need  only  say,  in  the  language  of  nearly  all  the  decisions  upon  this 
point,  that  there  is  no  rule  of  law  fixing  the  exact  measure  of  dam- 
ages in  such  a  case ;  it  cannot  be  reached  by  any  process  of  certain 
computation.  The  judgment  of  the  jury,  as  to  what  is  a  proper  and 
just  compensation  in  such  cases,  must  govern,  unless  the  damages 
awarded  are  so  obviously  disproportionate  to  the  injury  shown  to  be 
sustained  as  to  warrant  the  belief  that  the  jury  must  have  been  in- 
fluenced by  partiality  or  prejudice,  or  have  been  misled  by  some  mis- 
taken view  of  the  merits  of  the  case.  Upon  the  testimony  of  the  ap- 
pellee and  the  other  witnesses,  including  the  physicians  who  were 
examined  respecting  the  disabled  condition  of  appellee's  arm  at  the 
time  of  the  trial,  which  was  eight  or  nine  months  after  the  accident, 
we  do  not  think  that  the  verdict  of  $2,500  was  so  disproportionate  to 
the  loss,  expense,  and  injury  shown  as  to  warrant  its  being  consid- 
ered excessive  compensation.  Of  the  38  assignments  of  error  in  this 
case  we  have  reviewed  herein  only  those  which  are  chiefly  discussed 
by  council  in  their  briefs,  and  which  appear  to  be  relied  upon  by  ap- 
pellants for  reversal,  and,  perceiving  no  material  error  in  the  record, 
the  judgment  will  be  affirmed. 


8  Colo.  17 

Murphy  r.  Hobbs. 

Filed  December  19, 1884. 

1.  CoxvERSiON — Recovery  of  Property  does  not  Bar  Action. 

When,  after  a  conversion  of  property,  such  properly  has,  prior  to  the  suit, 
been  returned  to  the  plaintiff,  and  been  accepted  by  him,  or  he  has  recovered 
the  same,  he  is  not  thereby  barred  of  his  action  fur  the  conversion,  though  tliese 
facts  may  be  given  in  mitigation  of  damages. 

2.  Same— Duress— Dominion— UiGirr  of  Action. 

The  compelling  by  one  person  of  another  to  hitch  his  mules  to  his  wagon, 
and  drive  to  a  specified  place,  with  orders  to  leave  the  team  at  such  place, 
amounts  to  duress  of  the  person  and  dominion  of  the  property  of  the  individual 
so  ordered,  for  which  he  is  entitled  to  his  action  for  conversion. 

3.  Same — Abandonment  of  Property  by  Converter — Effect  as  to  Liability. 

The  fact  that  the  party  complained  of,  after  carrying  the  aggrieved  party 
before  the  justice  and  having  him  incarcerated,  took  the  mules  and  left  the 
wagon,  does  nut  relieve  him  of  his  liability  for  the  original  conversion. 
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4.  Same— Mbabubb  of  Damages. 

The  measure  of  damages  in  such  a  case  Is  the  value  of  the  wagon  when  taken, 
less  its  value  when  restored  to  the  owner. 

5.  Same— Evidence  fob  Defense— Chattel  Mortoage^Proditction  bbfobb 

Jury. 

The  party  complained  of  cannot  defend  his  acts  on  the  ground  of  his  holding 
the  notes  of  the  other  party,  secured  by  chattel  mortgage  on  the  property  con- 
cerned, without  producing  before  the  Jury  the  notes  and  chattel  mortgage. 

Appeal  from  district  court,  Weld  county, 

W.  B,  Mills,  for  appellant, 

Haynea^  McCleary  A  HayneSf  for  appellee. 

Helm,  J.  There  was  no  error  in  denying  the  motion  for  a  contin- 
uance. No  valid  excuse  was  given  for  deferring  for  a  period  of  nine 
months  after  suit  commenced  all  effort  to  obtain  the  testimony  of 
the  absent  witnesses.  Neither  does  the  affidavit  show  sufficient  reason 
for  the  failure  of  appellant  to  attend  the  trial.  Where  there  has  been 
a  conversion  of  property,  and  prior  to  suit  it  has  been  returned  to 
and  accepted  by  the  plaintiff,  or,  if  he  has  recovered  the  same,  such 
return  or  recovery  does  not  bar  an  action  for  the  conversion.  This 
fact  may,  however,  be  shown  in  mitigation  of  damages.  Moak's  Un- 
derh.  Torts,  79,  and  cases  cited;  Murray  v.  Burling^  10  Johns.  170; 
People  V.  Bank  of  N.A.75^.  Y.  547.  When  appellant  compelled  ap- 
pellee to  hitch  his  mules  to  the  wagon  and  drive  to  Probst's,  he  not  only 
exercised  duress  over  appellee's  person,  but  also  dominion  over  his 
property ;  and  this  dominion  was  further  asserted  by  appellant's  order, 
which  was  obeyed,  that  the  teams  and  wagon  should  be  left  at  Probst's. 
These  acts  were  inconsistent  with  appellee's  control  of  the  property, 
and  practically  a  denial  of  his  right  so  to  do.  Coupled  with  the  fact 
that  appellant  made  no  effort  or  offer  to  return  the  wagon  to  appellee, 
they  fairly  create  the  presumption  that  the  former's  control  was  exer- 
cised for  his  own  benefit.  "Any  distinct  act  of  dominion  wrongfully 
exercised  over  one's  property  in  denial  of  his  right,  or  inconsistent 
with  it,  is  a  conversion;"  and  this  is  true  whether  such  wrongful 
dominion  be  exercised  for  the  trespassers  own,  or  for  another's,  use. 
Gooley,  Torts,  448,  and  cases  in  note  5;  Add.  Torts,  467.  The  fact, 
if  it  be  a  fact,  that  appellant,  after  carrying  appellee  before  the  jus- 
tice and  causing  him  to  be  incarcerated  in  the  county  jail,  returned 
and  took  the  mules,  but  left  the  wagon,  does  not  avoid  liability  for 
the  original  conversion. 

In  view  of  all  the  evidence  before  us,  we  think  appellant  answer- 
able in  this  action  for  the  value  of  the  wagon  when  converted,  less  its 
value  when  recovered  by  appellee.  In  our  judgment,  therefore,  the 
amendment  of  the  complaint  allowed  at  the  trial  did  not  set  up  a  new 
cause  of  action. 

It  is  admitted  by  the  pleadings  that  at  the  time  of  the  conversion, 
appellant  had  a  valid  lien  upon  a  portion  of  the  property  for  $276, 
and  interest;  that  the  same  existed  by  virtue  of  a  chattel  mortgage 
given  to  secure  a  promissory  note  for  that  amount.     The  jury,  evi- 
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dently,  did  not  deduct  this  satn  from  the  value  of  the  property  as  found 
by  them,  and  upon  this  fact  appellant  predicates  a  claim  of  error. 
Appellee  avers  and  attempts  to  prove  an  agreement  by  which  this 
debt  was  to  have  been  paid  in  work  for  appellant.  But  it  is  sufficient 
to  say  that  without  such  agreement  the  jury  would  not  have  been 
warranted  in  allowing  the  claim.  The  note  and  mortgage  were  not 
offered  in  evidence;  neither  of  them  appears  in  the  amended  plead- 
ings. At  the  time  of  the  conversion,  when  ownership  of  the  lien  is 
admitted,  the  note  was  not  yet  due ;  for  aught  that  appears,  before  the 
maturity  thereof  it  may  have  been  negotiated,  and,  of  course,  with  it 
the  mortgage  lien  would  have  passed  to  the  assignee.  If  appellant  still 
owned  the  note,  and  desired  credit  for  the  amount,  he  should  have 
given  proof  of  such  ownership  at  the  trial.  The  mortgage,  as  already 
suggested,  was  not  before  the  jury ;  and  therefore  the  clause  claimed 
to  have  been  embodied  therein,  which  authorized  taking  possession  of 
the  property  whenever  appellant  felt  insecure,  could  in  no  event  have 
influenced  their  verdict.  But  upon  this  subject,  it  is  to  be  observed 
that  appellee  asserts  and  endeavors  to  establish  the  consent  of  appel- 
lant to  his  removal  of  the  property  at  the  time  it  was  seized  by  the 
latter.  It  is  difficult  to  determine  what  was  meant  by  the  instruction 
considered  under  the  eighteenth  assignment  of  error;  but  we  are  un- 
able to  conclude  that  it  could  in  any  way  have  prejudiced  appellant's 
rights. 

We  discover  no  error  or  irregularity  for  which  the  judgment  should 
be  reversed.    It  will,  therefore,  be  affirmed. 


8  Colo.  32 

Pueblo  &  A.  V.  R.  Co.  v.  JKeshoas. 
Filed  December  19, 1884. 

1.  Trespass— Platntifp— Interest  in  the  Propertt. 

A  party  caDDot  sae  another  for  trespass  upon  property  in  whicli  the  former 

hns  no  possessory  interest. 

2.  MOKTGAGK— RlOflT  OP   POSSESSION  BY   MORTGAaRE— HoW  ACQUIRED. 

In  order  to  acquire  a  right  of  possession  in  mortgaged  property,  a  mortgagee 
must  first  foreclose  the  mortgage  and  sell  the  realty. 

3.  Bame— Common  Law— Law  op  Colorado— Lten. 

The  common  law  in  regard  to  mortgages  does  not  prevail  in  Colorado,  bat, 
according  to  the  law  of  the  state,  a  mortgage  is  merely  a  lien  on  the  property. 

Appeal  from  district  court.  Las  Animas  county. 

Chas.  E.  Gast,  for  appellant. 

Willard  Teller,  for  appellee. 

Helm,  J.  This  action  was  brought  by  appellee  against  appellant 
to  recover  damages  for  a  trespass  upon  the  former's  "close."  The 
injuries  averred  and  proven  consisted  in  the  damaging  of  fences, crops, 
irrigating  ditches,  etc.,  by  the  construction  of  appellant's  railroad 
upon  and  across  the  premises  described  in  the  complaint.  The  mo- 
tion for  a  nonsuit  should  have  been  sustained  by  the  court  below. 
Plaintiff  made  no  effort  to  prove  ownership  of  a  possessory  interest 
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in  the  premises,  tinder  our  statutes  relating  to  the  occupancy  of  the 
public  domain.  He  relied  upon  a  certain  deed  from  one  Mary  Chene, 
which  purported  to  convey  "all  her  right,  title,  and  interest  in"  a  quar- 
ter section  of  land.  Fifteen  acres  of  this  quarter  section  were  specified 
in  the  complaint.  But  plaintiff's  own  testimony  established,  beyond 
question,  the  fact  that  the  deed  from  Mary  Ghene  was  merely  a  mort- 
gage; that  it  was  given  to  secure  the  payment  of  a  debt  amounting 
to  $638;  that  the  mortgagor  had  remained  in  possession,  and  that 
plaintiff  had,  at  the  time  of  trial  of  this  cause,  taken  no  steps  to  fore- 
close, or  sell,  or  obtain  possession.  There  is  nothing  to  show  that  at 
the  date  of  commencing  suit  plaintiff  could  even  have  instituted  fore- 
closure proceedings. 

It  is  true  that,  according  to  his  testimony,  plaintiff  had  actually  pur- 
chased, and  was  entitled  to  retain  from  the  quarter  section  mortgaged, 
two  acres;  but  it  also  in  like  manner  appears  that  he  was  to  make  a 
selection  of  this  two-acre  tract,  and  that  up  to  the  beginning  of  this  ac- 
tion he  had  not  made  such  selection.  We  are  not  even  advised  whether 
he  contemplated  reserving  his  two  acres  from  the  ground  described 
in  the  complaint;  for  aught  that  appears  he  may  ultimately  have  con- 
cluded to  choose  the  same  from  another  part  of  the  tract  covered  by 
the  mortgage.  It  is  evident  the  suit  was  brought  and  tried  upon  the 
theory  that,  by  virtue  of  the  deed,  he  held  title  to  the  entire  quarter 
section,  or  at  least  to  the  fifteen  acres  alleged  to  have  been  damaged. 
This  is  a  mistake.  Plaintiff  held  no  legal  title  whatever  to  any  part 
of  the  premises.  The  common-law  rule  in  this  particular  concerning 
mortgages  is  abrogated;  and  by  statute  in  this  state  the  equitable  doc- 
trine, in  the  absence  of  special  contract  to  the  contrary,  has  been  made 
universal.  Plaintiff's  mortgage  created  a  lien  merely.  At  the  time 
he  begun  this  action,  he  was  a  bare  mortgagee,  out  of  possession,  not 
entitled  to  possession ;  and  no  right  thereto  might  ever  accrue. 

Section  263  of  Dawson's  Code  reads  as  follows : 

"  A  mortgage  of  real  property  shall  not  be  deemed  a  conveyance,  whatever 
its  terras,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property,  without  foreclosure  and  sale,  and  the  fact  of  a  deed  being 
a  mortgage  in  effect  may  be  proved  by  oral  testimony;  but  this  section  shall 
not  apply  to  trust  deeds  with  powers  of  sale." 

This  statute  hardly  needs  construction,  but  nevertheless  it  has  been 
construed.  The  supreme  court  of  California  have  held  that  a  similar 
provision  in  that  state  **  takes  from  the  instrument  its  common-law 
character,"  and  that  the  statute  deprives  the  mortgagee  of  '*all  right 
of  possession,  either  before  or  after  condition  broken."  Fogarty  v. 
Sawyer,  17  Cal.  589;  McMillan  v.  Richards,  12  Cal.  467.  Before  a 
right  of  possession  springs  into  existence,  the  mortgagee  must  fore- 
close his  mortgage  and  sell  the  realty  mortgaged.  Having  no  titlo 
to  the  premises,  and  not  being  in  any  way  authorized  to  possess  or 
occupy  the  same,  plaintiff  could  not  recover  for  damages  thereto. 
The  judgment  will  be  reversed,  and  the  cause  remanded. 
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SUPREME  COURT  OF  COLORADO. 

8  Colo.  264 

Hall  v.  Linn. 

Filed  January  29,  1885. 

1.  Equitt  Practice— Issues  to  a  Jury— Findinob. 

Under  the  practice  of  the  state  in  chancery  cases,  the  court  may,  on  its  own 
motion,  invoke  the  aid  of  a  jury  to  determine  specific  questions  of  fact.  The 
findings  are,  however,  in  such  cases  merely  advisory,  and  may  be  adopted  or 
set  aside  in  the  discretion  of  the  court. 

2.  Same— Party  Aggrieved  by  Findings— Motion. 

In  case  of  a  decree  having  been  made  in  accordance  with  the  findings  of  a 
jury,  invoked  in  a  cause  in  chancery,  the  party  against  whom  the  decree  was 
given  may,  if  he  think  the  findings  against  the  weight  of  the  evidence,  make 
the  appropriate  motion  to  have  a  decree  in  disregarcTof  such  findings. 

3.  Same— Valid  Pi^eadings  and  Issues-Testimony— Reversal. 

If  the  issue  or  issues  made  by  the  pleadings  are  not  obnoxious  to  the  objec- 
tions in  law  interposed,  there  was  no  such  error  in  receiving  or  excluding  tes- 
timony thereunder  as  warrants  a  reversal. 

4.  Mortgage— Conveyance  Absolute  on  Face — Conditions  Understood  be- 

tween Parties. 

A  conveyance  of  mining  property  to  a  creditor,  in  order  that  the  latter  may 
operate  the  mine  and  sell  the  property  so  soon  as  a  purchaser  should  appear, 
paying  himself  for  his  services  out  of  the  proceeds,  satisfying  the  debt  owing 
to  him,  satisfying  his  debtor's  other  debts,  and  returnmg  the  balance  of  money, 
if  any,  to  the  debtor  himself,  is  not  a  mortgage. 
6.  Same— Statute  of  Frauds— Constructive  Fraud— Remedy  Given  by  Equity. 

Equity  will  interfere  to  show  by  parol  that  a  deed  absolute  on  its  face  was 
intended  by  the  parties  to  operate  as  a  mortgage,  notwithstanding  the  statute 
of  frauds. 

Appeal  from  district  court,  Jefferson  county. 

Wells,  Smith  dt  Macon  and  Morrison  Jt  FMins,  for  appellant. 

L.  C.  Rockioell,  for  appellee. 

Helm,  J.  As  we  shall  presently  see,  the  principal  issue  tried  in 
this  case  was  equitable.  The  court  submitted  several  propositions  to 
a  jury,  and  obtained  special  findings  of  fact  thereon.  It  is  true,  a 
general  verdict  was  also  returned,  in  which  the  amount  of  plaintiff's 
recovery  was  fixed ;  but  we  shall  assume  with  counsel  that  this  does 
not  affect  the  status  and  rights  of  the  parties  under  the  special  find- 
ings aforesaid.  That,  in  the  trial  of  chancery  cases  under  our  prac- 
tice, the  court  may,  on  its  own  motion,  invoke  the  aid  of  a  jury  to 
determine  specific  questions  of  fact,  we  do  not  doubt.  Such  findings 
are,  however,  no  more  binding  now  on  the  chancellor's  conscience 
than  they  were  when  the  old  chancery  practice  prevailed.  Conclu- 
sions of  the  jury  are  with  us,  in  such  cases,  simply  advisory :  they 
may  be  accepted  and  fonn  the  basis  of  decree  or  judgment,  or  they 
may  be  entirely  disregarded.  When  the  Code  of  Civil  Procedure  was 
first  adopted,  the  contrary  suggestion  on  this  subject  in  the  note  on 
page  376  of  Adams'  Equity  may  have  been  applicable.  But  the  en- 
actment in  1879  of  what  is  now  section  154  of  that  instrument,  clearly 
established  the  practice  of  trying  chancery  cases  to  the  court  without 
v.6p,no.8 — 41 
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a  jury,  and  we  do  not  think  it  can  now  be  correctly  claimed  that  special 
findings  of  a  jury  in  such  cases  are  as  binding  as  verdicts  in  actions 
at  law. 

While,  however,  the  foregoing  discretion  as  to  the  verdict  is  lodged 
with  the  court,  it  is  asserted  with  confidence  that  in  cases  like  this, 
before  the  party  against  whom  the  findings  are  made  can  secure  a 
review  thereof  upon  the  weight  of  evidence,  he  must  move  for  a  new 
trial  in  the  court  below;  that  if  he  does  not  thus  challenge  these  find- 
ings he  will  not  be  heard  to  complain  of  them  on  this  ground  in  a 
court  of  review.  The  opinion  in  Dvffv.  Fisher,  15  Cal.  377,  is  cited 
in  support  of  this  proposition.  Without  repeating  or  discussing  the 
reasons  presented  by  the  learned  chief  justice  in  that  case,  suffice 
it  to  say  that,  so  far  as  our  present  practice  is  concerned,  we  think 
his  conclusion  upon  this  point  is  substantially  correct.  Chapter  16 
of  our  Code  seems  to  provide  for  this  motion  in  all  cases,  whether 
legal  or  equitable,  whether  tried  to  the  court,  jury,  or  referee;  and 
there  can  be  no  doubt  but  that  where  the  aid  of  a  jury  is  secured  in 
an  equity  case,  the  correctness  of  their  findings,  when  questioned 
upon  this  ground,  should  be  challenged  in  some  appropriate  way. 
Upon  the  return  of  such  findings,  if  a  new  trial  by  them  is  not  de- 
sired, the  insufficiency  of  the  evidence  to  support  their  conclusions 
should  be  pointed  out,  and  a  decree  demanded  in  disregard  thereof. 
Such  proceeding,  it  will  be  observed,  is  substantially  a  new  trial ;  for 
the  chancellor  is  asked  to  retry  the  issues  himself  upon  the  evidence, 
and  render  findings  in  conflict  with  those  of  the  jury. 

Whether  the  motion  of  appellant  upon  the  return  of  the  verdict  in 
this  case  can  be  treated  as  a  substantial  compliance  with  the  forego- 
ing views,  we  need  not  determine;  for,  so  considering  it,  we  would  de- 
cline to  reverse  the  judgment  as  being  against  the  weight  of  evidence. 
A  careful  and  laborious  examination  of  the  entire  record  has  led  us 
to  the  conclusion  that  the  evidence,  though  voluminous  and  conflict- 
ing, sustains  the  findings  of  the  jury.  It  is  possible  that  appellant's 
version  of  the  original  transaction  is  correct;  but,  if  so,  he  is  the  vic- 
tim of  unfortunate  circumstances  connected  therewith,  for  which  he  is 
himself  largely  responsible.  For  instance,  he  asserts  that  the  con- 
veyance was  made  in  pursuance  of  an  absolute  sale  to  him  of  the 
premises,  as  full  payment  of  Linn's  debts  to  himself,  and  to  the 
company  of  which  he  was  the  senior  partner;  yet  the  consideration 
expressed  in  the  deed  ivas  one  dollar;  no  note  was  returned  to  Linn, 
and  no  receipt  or  other  paper  given  showing  his  release  from  liability 
on  account  of  either  of  these  debts.  For  months  thereafter  no  mem- 
orandum or  entry  was  made  upon  the  company's  books,  and  no  no- 
tice given  appellant's  partners  to  the  effect  that  he  had  individually 
assumed  the  company  claim  against  Linn  of  over  $4,000.  When 
pressed  by  one  of  his  partners  about  the  transactions,  he  told  him 
that  he  had  agreed  in  writing  to  pay  Linn's  other  debts  from  the  pro- 
ceeds, and  return  the  surplus,  if  any,  to  Linn.     He  did  actually  dis- 
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charge  upwards  of  $25,000  of  such  debts  to  ether  creditors,  though 
he  denies  any  obligation  so  to  do.  Appellant  gives  plausible  reasons 
for  these  and  other  suspicious  circumstances;  but,  despite  such  ex- 
planations, they  weigh  strongly  against  bis  assertion  of  an  absolute 
sale  as  aforesaid.  The  testimony  of  appellee  and  his  witnesses  is  not 
above  criticism,  it  is  true ;  but  a  judge  or  a  jury,  in  considering  the 
evidence  as  it  appears  in  this  record,  might  well  resolve  the  conflicts 
and  contradictions  as  they  were  determined  at  the  trial  below.  We 
are  not  prepared  to  say  that  the  parol  agreement  averred  by  appellee 
is  not  established  with  as  much  certainty  as  is  required  in  such  cases. 

We  will  not  notice  in  detail  Ihe  assignments  of  error  relating  to  the 
admission  or  rejection  of  evidence.  If  the  issue  or  issues  made  by 
the  pleadings  are  not  obnoxious  to  the  objections  in  law  interposed, 
there  was  no  such  error  in  receiving  or  extending  testimony  there- 
under as  warrants  a  reversal.  Upon  the  return  of  the  special  find- 
ings, appeUant,  who  was  defendant  below,  presented  a  motion  for 
judgment  non  obstante  veredicto.  It  is  doubtful  if,  technically,  such  a 
motion  should  be  entertained  when  made  by  the  defendant.  But  we 
shall  adopt  appellant's  own  view  concerning  the  purpose  of  this  mo- 
tion, and  consider  it  as  analogous  to  a  motion  in  arrest  of  judgment. 
Through  it  he  asked  the  court  to  treat  the  general  verdict  as  a  nullity, 
and  dismiss  the  action  for  fatal  defects  in  the  complaint,  though  the 
special  findings  upon  the  evidence  were  favorable  to  the  plaintiff.  His 
position  was  that  the  complaint  was  fatally  defective  in  that  it  failed 
to  aver  a  cause  of  action  upon  which  a  judgment  or  decree  for  plaintiff 
could  rest. 

It  is  true,  as  counsel  for  appellee  assert,  that  this  objection  was 
made  by  demurrer.  It  is  also  true,  as  claimed,  that  no  exception  was 
taken  when  the  demurrer  was  overruled,  and  that  defendant  after- 
wards filed  his  answer  to  the  pleading.  But,  in  the  first  place,  an  ob- 
jection taken  by  demurrer,  unless  waived,  saves  itself;  the  error,  if 
any,  is  preserved  by  record,  and  no  exception  to  the  ruling  thereon 
need  be  reserved.  And,  secondly,  this  is  one  of  the  two  radical 
grounds  of  demurrer  that  are  not  waived  by  pleading  over;  it  is  an 
objection  which  may  be  made  at  any  time.  Under  the  present  prac- 
tice it  was  proper  to  renew  the  same  at  the  close  of  the  trial,  and  be- 
fore judgment.  There  has  been  no  such  waiver  as  relieves  us  from  the 
duty  of  passing  upon  the  objection  taken  in  the  court  below  to  the  com- 
plaint. We  therefore  now  proceed  to  what  chronologically,  perhaps, 
should  have  been  first  considered.  From  the  "chaos  of  pleading," 
as  counsel  term  it,  a  supposed  issue  was  finally  reached,  upon  which 
the  cause  was  tried.  Appellant  most  strenuously  denies  that  any  suffi- 
cient issue  at  all  was  made.  And  as  to  what  the  issue  or  issues  really 
were,  if  any  existed  in  the  pleadings,  the  numerous  counsel  employed 
held  diverse  and  conflicting  opinions.  From  the  averments  of  the 
complaint  and  replication  it  appears  that  one  of  the  purposes  of  the 
transaction  in  question  was  to  secure  the  debts  due  from  appellee  tc 
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appellant  and  Hall  &  Co.;  but  it  is  also  clear  therefrom  that  there 
existed  an  intention  to  create  out  of  the  property  conveyed,  by  work- 
ing and  sale  thereof,  a  fund  to  be  used  in  discharging  these  and  ap- 
pellee's remaining  debts ;  the  balance,  if  any,  thereafter  remained  to 
be  paid  to  appellee  himself.  Every  act  after  execution  and  delivery 
of  the  deed  and  placing  appellant  in  possession  of  the  premises  was 
to  be  performed  by  him.  He  was  to  and  did  operate  the  mine,  and  he 
was  to  sell  the  same  when  a  purchaser  should  be  found,  out  of  the 
proceeds  from  such  working  and  sale.  He  was  first  to  compensate 
himself  for  his  services,  then  pay  his  own  claim  and  that  of  Hall  dt 
Co.  V.  Appellee.  After  this  he  was  to  satisfy  appellee's  other  cred- 
itors, and  finally,  if  a  balance  still  remained  from  such  proceeds,  he 
was  required  to  pay  the  same  over  to  appellee.  Appellee  himself 
was  to  do  nothing  to  defeat  appellant's  apparent  title.  No  provision 
for  redemption  or  expectation  of  a  reconveyance  to  him  existed;  on 
the  contrary,  the  express  understanding  was  that  the  property  should 
be  sold  by  appellant. 

The  transaction  reflected  by  the  complaint  was  peculiar,  but  we 
cannot  conclude  that  it  constituted  a  mortgage.  The  most  reasonable 
view  that  can  be  taken  of  it,  in  the  light  of  all  the  averments,  is  that 
a  trust  was  intended  by  the  parties.  While,  as  above  declared,  the 
idea  of  security  may  have  existed,  yet  the  whole  arrangement  par- 
takes more  of  the  nature  of  a  con^^eyance  or  assignment  for  the  bene- 
fit of  creditors.  And  this  theory  is  corroborated  by  the  evidence; 
for,  after  making  the  deed,  appellee  went  about  notifying  his  other 
creditors  that  appellant  would  discharge  their  claims  out  of  the  prop- 
erty if  sufficient  proceeds  were  realized  therefrom;  and  these  claims 
appellant  afterwards  actually  did  pay. 

The  foregoing  conclusion  disposes  of  the  objection  that  the  suit 
was  tried  upon  a  new  cause  of  action,  pleaded  after  answer  to  the 
original  complaint.  The  legal  effect  of  the  matters  averred  in  the 
amended  or  additional  count,  and  in  the  original  pleading,  was  the 
same,  so  far  as  the  nature  and  foundation  of  the  suit  were  concerned. 
The  material  changes  were  evidently  made  to  meet  defendant's  two 
affirmative  defenses,  viz.,  his  title  through  purchase  at  the  Gushman 
sale,  and  the  asserted  bar  under  our  statute  of  frauds.  The  deed  to 
appellant  was  absolute  inform;  it  declared  none  of  the  conditions 
of  the  trust.  These  conditions,  though  made  at  the  time  of  the  con- 
veyance, were  not  reduced  to  writing.  Upon  this  fact  is  predicated 
appellant's  principal  objection  to  the  pleading  and  subsequent  pro- 
ceedings. He  claims  that  since  this  trust  concerns  an  interest  in 
land,  and  since  it  was  not  in  writing,  the  fiduciary  part  of  the  con- 
tract is  avoided  by  the  statute  of  frauds ;  that  thus  appellee's  com- 
plaint shows  on  its  face  a  bar  to  his  recovery.  To  avert  the  effect 
of  this  proposition  two  positions  are  contended  for  by  appellee,  viz.: 
First,  that  the  promise  of  appellant,  also  averred,  to  reduce  the  terms 
of  the  trust  to  writing,  and  execute  the  same,  though  he  failed  and 
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neglected  so  to  do,  constituted  per  se  a  T^aiver  of  the  statute  in  this 
transaction;  and,  second,  that  the  complaint  shows  such  a  part  per- 
formance of  the  conditions  of  the  trust  agreement  as  avoids  the  stat- 
ute. 

We  agree  with  appellant's  counsel  that  the  cause  of  action  in  this 
case  involved  the  consideration  of  a  contract  concerning  an  interest 
in  land.  The  immediate  purpose  was  the  recovery  of  a  balance  claimed 
to  be  due  appellee  as  a  result  of  the  transaction ;  but  the  essential  pre- 
requisite to  such  recovery,  as  evinced  by  the  evidence,  and  also  by 
the  specific  questions  of  fact  submitted  to  the  jury,  was  as  follows, 
viz.:  that  the  deed  to  appellant,  though  absolute  in  form,  be  shown 
to  have,  in  fact,  simply  conveyed  the  property  in  trust.  It  was  im- 
possible for  appellee  to  establish  any  right  whatever  to  recover  a  sin- 
gle dollar,  except,  as  a  foundation,  he  first  established  the  existence 
of  this  trust.  Therefore,  the  terms  of  the  trust  existing  only  in  parol, 
the  statute  of  frauds  barred  appellee's  recovery,  unless,  in  some  way, 
he  avoided  its  application.  Plainly  stated,  the  naked  legal  question 
now  presented  is :  Where,  as  a  part  of  the  original  contract,  through 
which  defendant  becomes  the  absolute  grantee  of  the  premises,  but 
is,  in  fact,  thereby  constituted  merely  a  trustee  thereof,  he  agrees  to 
execute  a  declaration  of  the  trust  and  preserve  the  same  tot  the  plain- 
tiff's use,  but  fraudulently  fails  and  refuses  so  to  do,  may  the  terms 
of  such  trust  be  proved  by  parol  evidence  notwithstanding  the  statute 
of  frauds  ? 

Undoubtedly,  courts  should  be  and  are  extremely  cautious  in  recog- 
nizing and  giving  effect  to  circumstances  which  avoid  the  applicatioli 
of  this  statute.  The  object  of  its  enactment  is  highly  beneficent,  and 
its  operation  is  generally  wholesome.  But  when,  instead  of  prevent- 
ing fraud,  it  becomes  an  instrument  through  which  fraud  is  sought 
to  be  perpetrated,  courts  of  equity  sometimes  interpose  a  protecting 
shield,  and  avert  the  injury  that  would  otherwise  follow.  In  so  do- 
ing they  are  simply  carrying  out  the  real  design  of  the  statute.  It 
has  been  well  said — 

"That  the  fraud  which  the  statute  was  intended  to  suppress  consists  in  the  as- 
sertion of  a  contract  which  was  never  made,  wliereas,  the  fraud  against  which 
courts  of  equity  *  *  *  afford  relief  consists  in  the  repudiation  of  a  con- 
tract which  has  been  made^  and  upon  which  an  innocent  party  has  actually 
proceeded  to  do  that  for  which  the  jurisdiction  of  the  law  courts  affords  him 
no  just  recompense.  *  *  *  The  correct  view  appears  to  be  that  equity 
will  at  all  times  lend  its  aid  to  defeat  fraud,  notwitlistanding  the  statute  of 
frauds."     Browne,  St.  Frauds,  §  438. 

The  statute  of  frauds  is  no  obstacle  in  the  way  of  proof  of  actual 
or  constructive  fraud  in  the  sale  of  property.  Lord  Hardwicke 
stated — 

"That  the  court  adhered  to  this  principle:  that  the  statute  of  frauds  should 
never  be  understood  to  protect  fraud;  and  therefore,  whenever  a  case  is  in- 
fected with  fraud,  the  court  will  not  suffer  the  statute  to  protect  it."  1  Perry, 
Trusts,  §  226. 
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It  was  a  relianoe  npon  the  foregoing  principle  that  induced  courts 
of  equity  to.  recognize  the  well-known  doctrine  that  a  deed  absolute 
on  its  face  may  be  proved  by  parol  to  be  only  a  nior^;age.  Our 
statute  concerning  such  mortgages  is  simply  the  legislative  recogni- 
tion of  an  existing  judicial  rule  theretofore  sanctioned  by  a  decided 
weight  of  authority.  And  it  was  also  through  the  desire  that  the 
statute  of  frauds  should  not  become  a  medium  of  fraud  that  the  doc- 
trine of  its  avoidance  by  part  performance  of  the  contract  came  into 
existence.  The  case  at  bar  furnishes  an  instance  where  this  statute, 
if  controlling,  becomes  the  potent  instrument  through  whose  agency  a 
fraud  is  consummated.  The  complaint  avers  and  the  jury  find  that 
appellant  agreed  to  reduce  the  conditions  of  the  trust  to  writing;  also 
to  sign  and  preserve  the  same.  Now,  when  called  upon  in  a  court 
of  equity  to  account  in  good  faith  for  his  stewardship,  he  answers : 

''It  is  true  that,  in  accepting  the  trust,  I  promised  to  make  and  preserve 
this  writing;  and  it  is  true  that  this  pledge  was  a  part  of  the  contract  througii 
which  I  obtained  title  to  the  mine.  Nevertheless,  I  have  failed  and  refused  to 
comply  with  the  promise  so  given,  and  the  conditions  of  the  trust  are  for 
this  reason  not  In  writing ;  therefore  I  am  not  legally  bound  to  do  that  which 
in  conscience  I  ought  This  is  a  fraud  in  fact,  I  admit,  but,  under  the  broad 
mantle  of  the  statute  of  frauds,  I  propose  to  reap  the  benefits  resulting  from 
my  own  bad  faith." 

The  foregoing  seems  like  strong  language,  but  it  must  be  remem- 
bered that,  for  the  purposes  of  ihis  argument,  the  averments  of  the 
complaint  are  assumed  to  be  true ;  and  also  that  appellant  is  rely- 
ing  upon  the  statute  of  frauds  as  a  defense.  It  may  be  claimed,  how- 
ever, that  the  refusal  of  Hall  to  declare  the  trust  in  writing  was  an 
after-thought;  that  his  fraudulent  assertion  of  absolute  ownership  was 
not  contemplated  until  after  the  title  passed.  We  do  not  concede  the 
correctness  of  this  position.  The  complaint  states  equitable  circum- 
stances which,  if  sustained,  would  be  sufficient  to  take  the  case  out 
of  the  statute.  Upon  the  introduction  of  evidence  supporting  all  the 
averments  thereof,  a  jury  or  court  would  be  justified  in  imputing  to 
appellant  deceit  in  obtaining  the  title.  But  if  we  were  to  admit  that 
the  fraud  was  a  subsequent  conception  by  him,  there  is  strong  reason 
and  authority  for  the  position  that  the  bar  of  the  statute  would,  never- 
theless, not  attach  in  this  case.  It  is  said  that  *4f  you  interpose  the 
medium  of  fraud  by  which  the  agreement  is  prevented  from  being  put 
into  writing,  the  cause  would  be  taken  out  of  the  statute."  1  Sugd. 
Vend.  224.  We  are  aware  that  this  proposition  is  announced  in  the 
discussion  of  circumstances  differing  from  those  here  presented.  But 
why  should  not  the  doctrine  be  held  applicable  to  cases  like  this,  where 
a  fiduciary  relation  exists  between  the  parties?  What  difference  does 
it  make  in  principle  whether  a  trustee,  by  fraud  or  deceit,  prevents 
the  reduction  of  the  trust  agreement  to  writing  at  the  time  the  trust 
is  created,  or,  with  wrongful  intent,  neglects  and  refuses  to  afterwards 
make  a  written  declaration  of  material  conditions  thereof,  in  accord- 
ance with  his  promise  so  to  do,  which  promise  is,  also,  a  part  of  the 
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original  contract?  The  ''medinm  of  frand"  exists  in  the  latter  as  in 
the  former  case,  and  the  effect  produced  thereby  is  equaUy  disastrous 
in  both. 

The  foregoing  suggestion  is  not  unsupported  by  authority.  The 
case  of  Eldredge  v.  Jmkina,  3  Story,  181,  is  in  this  particular  strik- 
ingly like  the  one  before  us.  Eldredge  agreed  "to  reduce  the  trust  to 
writing,  and  keep  a  private  memorandum  thereof  in  his  own  posses- 
sion, as  evidence  in  case  of  death,  or  accident."  This  he  did  not  do, 
and  the  bearing  of  the  statute  being  under  discussion,  Mr.  Justice 
Stoby  said : 

"I  do  not  incline,  however,  to  impute  to  Eldredge  any  such  original  pre* 
meditated  intention  of  fraud  as  the  argument  of  plaintiff  supposes.  «  ♦  « 
In  my  judgment,  the  result  is  the  same,  although  the  original  design  of  El- 
dredge was  perfectly  fair  and  honorable,  if  he  has  since  deviated  from  his  duty, 
and  attempted  to  absolve  himself  from  the  obligations  of  the  trust,  such  as  he 
knew  the  plaintiff  believed  it  to  be  and  constantly  acted  upon;  because,  in 
point  of  law,  it  would  he  a  breach  of  the  trusty  involving  a  oonstructive  frauds 
such  as  a  court  qf  equity  ought  to  relieve  against.'* 

In  Campbell  v.  Dearborn,  109  Mass.  130,  Wblls,  J.,  delivering  the 
opinion  of  the  court,  uses  the  following  language : 

"This,  indeed,  is  only  one  form  of  the  application  of  the  general  rule  of 
equity,  that  one  who  has  induced  another  to  act  upon  the  supposition  that  a 
writing  had  been  or  would  be  given,  shall  not  take  advantage  of  the  act  and 
escape  responsibility  himself  by  pleading  the  statute  of  frauds  on  account  of 
the  absence  of  such  writing,  which  has  been  caused  by  his  own  fault." 

This-  language  is  used  with  reference  to  cases  where  absolute  con- 
veyances are  intended  to  be  mortgages,  and  a  defeasance  is  to  be,  but 
is  not,  by  a  separate  instrument  executed  or  being  executed,  after- 
wards destroyed;  bxit  the  "general  role  of  equity"  announced  is  be- 
lieved to  be  broad  enough  to  include  the  case  at  bar.  There  is  here, 
to  say  the  least,  such  unconscientious  conduct  in  the  fiduciary  rela- 
tion as  may  fairly  bring  the  case  into  the  field  of  what  equity  denom- 
inates constructive  fraud.  The  failure  and  refusal  to  declare  the  trust 
in  writing  and  denial  of  the  existence  thereof,  coupled  with  the  at- 
tempt of  Hall  to  retain  and  appropriate  to  his  own  use  a  part  of  the 
proceeds  from  the  sale  of  the  trust  estate,  constitute  such  a  breach  of 
fiduciary  duty  as  a  court  of  equity  ought  not  to  overlook.  But  if 
fraud,  actual  or  constructive,  tainted  the  original  transaction,  parol 
evidence  is  admissible  to  establish  the  contract,  notwithstanding  the 
statute. 

Upon  reflection,  counsel  will  realize  that  this  is  unlike  the  case  where 
some  of  the  conditions  of  a  contract  concerning  land  are  voluntarily 
left  unwritten ;  reliance  for  performance  of  the  unexecuted  portions 
being  placed  solely  upon  the  honor  and  good  faith  of  the  party  who 
is  to  perform  the  same.  It  is  more  analogous  to  the  class  of  cases 
where,  by  fraud  or  deceit,  the  contracting  party  who  seeks  to  invoke 
the  statute,  prevented  the  agreement,  or  a  part  thereof,  from  being 
reduced  to  writing.     Appellee  here  demanded  that  tie  terms  of  the 
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trust  should  be  put  in  writing  and  signed,  but  being  in  haste,  he  re- 
lied and  depended  upon  appellant's  promise  so  to  do.  Had  appel- 
lant fulfilled  bis  promise,  the  statute  of  frauds  would  have  been  sat- 
isfied. Whether  appellee  actually  thought  of  this  statute  at  the  time, 
or  not,  he  made  provision  for  a  compliance  therewith;  and  it  seems 
to  us  that  he  stands  in  a  very  different  attitude  in  relation  thereto 
from  that  which  he  would  occupy  if  he  had  made  no  effort  to  have 
the  conditions  of  the  trust  reduced  to  writing.  See  Wolford  y.  Her* 
rington,  74  Pa.  St.  811,  and  oases  there  cited.  Again,  equity  recog- 
nizes a  constructive  trust  when  one  has  obtained  money  ^'through  a 
breach  of  trust,  or  violation  of  fiduciary  duty."  2  Pom.  Eq.  Jur.  § 
1047. 

The  money  belonging  to  appellee  in  this  case  was  not  obtained  by 
appellant  through  a  breach  of  the  trust,  but  it  is  withheld  by  him  in 
violation  and  repudiation  of  the  trust.  Were  he  to  invest  it  in  realty 
and  take  the  title  in  his  own  name,  would  not  equity  recognize  a  con- 
structive trust  therein  in  favor  of  appellee?  This  money  does  not 
equitably  belong  to  appellant,  and  he  cannot  in  good  conscience  retain 
it.  The  statute  of  frauds  being  avoided  by  the  fraud  aforesaid,  why 
may  not  a  construction  trust  be  regarded  as  existing  in  connection 
therewith  ?  A  civil  action,  in  the  nature  of  an  applied  aasumpait,  might 
not  have  been  an  adequate  remedy  for  the  recovery  of  this  money.  The 
greater  facilities  secured  in  an  equitable  proceeding,  even  under  our 
present  practice  for  investigating  the  vital  question  presented  in  this 
case,  rendered  a  resort  to  that  forum  peculiarly  appropriate.  See 
Pom.  Eq.  Jur.  §  1047,  supra. 

In  our  judgment,  no  dangerous  consequences  need  be  feared  if 
equity  interposes  its  salutary  power  in  cases  like  this  on  the  ground 
of  fraud,  and  "wrests  them  from  the  grasp  of  the  statute  of  frauds." 
If  the  foregoing  views  are  correct,  it  follows  that  the  complaint  is  not 
obnoxious  to  the  objection  urged.  The  matters  therein  stated  being 
taken  as  true,  the  statute  of  frauds  did  not  bar  the  action.  Moreover, 
as  above  suggested,  we  think  the  evidence  supported  the  issue  with 
the  certainty  and  clearness  required  in  such  cases,  and  consequently 
that  the  findings  of  the  jury  are  sustained  thereby.  The  defense  of 
purchase  at  the  Gushman  sale  is  disposed  of  by  the  jury's  finding 
in  connection  therewith,  coupled  with  our  conclusion  as  to  the  admis- 
sibility of  oral  proof  of  the  trust  conditions.  The  length  of  this  opin- 
ion is  our  excuse  to  counsel  for  not  considering  and  passing  upon  the 
application  to  this  case  of  the  doctrine  of  part  performance,  a  sub- 
ject upon  which  able  and  elaborate  arguments  pro  and  con  have  been 
presented.  The  conclusions  already  reached  are  decisive  of  the  case, 
and  a  discussion  of  this  question  is  therefore  not  necessary.  The 
judgment  is  not,  in  technical  form,  a  decree  upon  the  findings;  but 
there  is  no  fatal  defect  therein,  and  it  is  therefore  affirmed. 
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Mahshall  Silveb  MiNiKa  Co.  ana  others  v.  KinTLET  and  others. 

Filed  January  23,  1885. 

1.  Bill  op  ExcEFnoNS— Essential  Contents— Equitt~L aw. 

Evidence,  instructions,  and  exceptions  taken  during  tne  trial  must  be  incor- 
porated into  the  record  by  bill;  and  this  is  true  in  ciiancery  suits  as  well  as  m 
actions  at  law. 

2.  Same— Attaching  op  Seal  by  Court  Betx>w. 

The  attachinc  of  his  seal  by  the  nifi  prius  judge  to  the  bill  of  exceptions  is 
mandatory,  and  the  omission  of  it  is  fatal  according  to  the  law  in  Colorado. 
The  defect  cannot  be  waived  by  a  failure  to  move  to  strike  out  or  even  by 
stipulation  of  the  parties. 

For  merits  of  the  case  see  Hall  v.  Xmn,  ants,  641. 

Appeal  from  district  court,  Clear  Creek  connty. 

Morrison  d  FUlins  and  Wells,  Smith  d  Macon,  for  appellants. 

L.  C  Rockwell,  for  appellees. 

Helm,  J.  This  action  was  brought  by  appellees  against  appellants 
to  compel  the  recognition  of  a  constructive  trust  in  two  certain  min- 
ing claims,  and  to  secure  a  conveyance  to  the  appellees  in  accord- 
ance therewith.  Counsel  for  appellants  concisely  state  the  gravamen 
of  the  action  in  the  following  language:  This  is  **a  suit  for  the  re- 
covery of  a  title  to  the  Princess  and  Green  Mountain  lodes,  upon  the 
claim  of  title  in  Linn,  based  upon  his  assertion  of  an  equity  in  the 
Colorado  Central  lode,  which  equity  attached  to  the  proceeds  of  the 
latter  property,  and  which  proceeds  are  claimed  to  have  been  invested 
in  the  Princess  and  Green  Mountain  lodes  by  the  trustee,  and  thereby 
converted  into  realty."  It  will  thus  be  seen  that  this  case  grew  out 
of  the  same  original  transaction  as  the  case  of  Hall  v.  Linn,  ante, 
641.  The  material  issues  tried,  with  a  single  exception,  were  the 
same  in  both.  The  questions  presented  upon  this  appeal  are  largely 
identical  with  those  there  considered,  and  counsel  stipulated  that  the 
two  cases  should  be  taken  up  and  decided  together.  In  so  far  as  er- 
rors assigned  bring  before  us  similar  questions  of  law,  the  opinion  in 
that  case  applies  to  this,  and  a  repetition  of  the  argument  is  unnec- 
essary. 

The  issue  here  presented,  which  was  not  tried  in  the  case  of  Hall  v. 
Linn,  is  as  to  whether  or  not,  prior  to  the  purchase  of  the  order  in 
controversy,  the  Marshall  Company  had  notice  of  the  equities  of  Linn, 
or  his  grantees,  in  connection  therewith.  Aside  from  the  error  predi- 
cated on  the  jury*s  findings  upon  this  issue,  the  following  matters  are 
also  here  presented,  viz.,  error  in  receiving  and  in  rejecting  evidence; 
error  in  the  giving  and  refusing  of  instructions ;  and  error  in  sustain- 
ing the  findings  of  the  jury  are  contrary  to  the  evidence,  and  are 
against  the  weight  thereof.  Each  of  these  objections  rests  upon  mat- 
ters dehors  the  record  proper.  Evidence,  instructions,  and  ei^cep^ 
tions,  taken  during  the  trial,  must  be  incorporated  into  the  record  by 
bill;  and  this  is  true  in  chikncery  suits,  as  well  as  in  actions  at  law. 
Blatchley  v.  Coles,  6  Colo.  82. 
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That  which  purports  to  be  a  bill  of  exceptions  in  this  transcript 
was  not  sealed  by  the  district  judge.  That  the  attaching  of  this  seal 
is  mandatory,  and  its  omission  fatal,  is  a  proposition  res  judicata  in 
Colorado.  The  failure  to  move  to  strike  is  not  a  waiver  of  the  defect; 
it  cannot  be  waived  even  by  stipulation  of  the  parties.  This  bill  of 
exceptions,  therefore,  cannot  be  considered  a  part  of  the  record.  City 
of  Denver  v.  Capelli,  3  Colo.  235;  De  La  Mar  v.  Hurd.  4  Colo.  442. 
Section  412,  Code  of  Civil  Procedure,  under  which  this  proceeding 
took  place,  is  a  re-enactment  of  the  provision  in  the  Bevised  Statutes 
existing  when  Denver  v.  Capelli,  supra,  was  decided.  A  paper,  pur- 
porting to  be  an  order  of  the  district  court  allowing  an  amendment 
of  the  record  to  cure  this  defect,  has  been  deposited  with  the  clerk  of 
this  court;  but  no  order  was  ever  here  asked  or  obtained  authoriz- 
ing the  same  to  be  filed  or  be  made  a  part  of  the  transcript  before  us. 
For  the  reason  that  there  is  no  bill  of  exceptions,  we  are  precluded 
from  investigating  the  questions  presented  under  the  assignments  of 
error  above,  where  specifically  enumerated.     The  decree  is  affirmed. 
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Boston  &  Colorado  Smelting  Co.  v.  Pless. 

Filed  January  23,  1885. 


Verdict— CouKT— Jury, 

The  court  will  not  disturb  the  verdict  of  a  jury  raerely  because  not  in  accord 
with  its  own  views  as  to  matters  of  fact  found  in  the  trial. 

Appeal  from  district  court.  Park  county. 

C.  A.  Wilkin  and  R,  D.  Thompsony  for  appellant. 

(3.  R.  Qwynn  and  Stuart  Brothers,  for  appellee. 

Stone,  J.  Appellee  sued  to  recover  damages  for  breach  of  an  al« 
leged  verbal  contract  with  appellant,  under  which  appellee  claimed  that 
he  was  to  have  the  privilege  for  three  months  to  '*sort  and  search  for 
matte  and  other  valuable  silver  and  gold  bearing  materials  around  the 
old  and  abandoned  furnaces  and  slag  dumps"  of  appellant,  at  Alma,  for 
which  he  was  to  have  90  per  cent,  of  the  assay  value  thereof,  less  the 
freight  to  the  Argos  Smelting  Works,  and  the  customary  price  for 
treating  such  material  at  said  smelting  works.  The  breach  assigned 
is  that  after  working  under  the  contract  about  two  months,  the  appel- 
lant refused  to  allow  appellee  to  further  continue  working,  and  pre- 
vented him  from  so  doing,  and  refused  to  pay  him  for  a  certain  lot  of 
material  already  sorted,  and  refused  to  tell  him  of  the  assay  value 
-thereof,  or  to  let  him  have  said  material;  that  the  estimated  value 
thereof  was  $1,458,  and  that  the  said  privilege,  according  to  the 
terms  of  the  contract,  was  worth  to  him  for  the  remainder  of  said 
term  $1,000;  wherefore  he  prays  judgment  for  $3,458,  etc. 

Appellant  by  answer  denied  the  contract  in  toto,  as  set  out  in  the 
complaint,  and  averred  that  by  the  terms  of  the  contract  the  appellee 
was  to  have  90  per  cent,  of  the  assay  value  of  all  '^merchantable  slag" 
which  he  should  find  and  sort  out,  and  that  for  all  matte  and  min« 
eral  bearing  material  other  than  slag,  be  should  be  paid  a  just  and 
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fair  bonus  or  reward.  Appellant  further  averred  that,  according  to 
said  contract,  it  paid  to  appellee  90  per  cent,  of  all  slag  sorted  and 
delivered,  and  a  fair  and  just  reward  for  all  matte  and  other  material 
than  slag;  settled  with  appellee  for  the  same  up  to  the  end  of  about 
two  months  from  the  commencement  of  the  work,  when  appellant  al- 
leges that  it  discovered  that  appellee  was  mixing  valuable  matte  with 
the  slag,  and  thereby  defrauding  appellant;  whereupon  it  discharged 
appellee  from  his  employment  under  said  contract,  and  paid  him  in 
full  of  all  his  just  demands  to  that  date.  Upon  trial  to  a  jury  there 
was  a  verdict  for  appellee  of  $412.50,  which  verdict,  upon  motion  of 
appellant,  was  set  aside  by  the  court,  and  a  new  trial  awarded.  At 
the  second  trial,  which  was  held  nearly  a  year  afterwards,  there  was 
a  verdict  for  appellee  in  the  sum  of  $900.  Motion  for  a  new  trial 
was  denied,  upon  appellee  agreeing  to  remit  one-half  the  amount  of 
said  verdict ;  and  judgment  was  entered  for  $450,  from  which  this 
appeal  is  prosecuted. 

We  think  there  is  but  one  question  to  be  considered  on  this  appeal, 
namely :  Does  the  evidence  warrant  the  verdict  of  the  jury,  and  ought 
the  judgment,  as  entered,  to  stand  thereon?  It  would  ser^e  no  useful 
purpose  to  set  forth  and  review  in  this  decision  all  the  evidence  in  the 
case,  notwithstanding  the  very  able  and  ingenious  arguments  and  briefs 
of  counsel  for  appellant  filed  herein.  Suffice  it  to  say  that  the  evi- 
dence is  conflicting;  the  testimony  of  witnesses  contradictory  as  to 
what  the  contract  was,  and  what  had  been  done  under  it;  so  contradic- 
tory that  to  decide  in  favor  of  either  party  the  witnesses  on  the  other 
side  must  be  disbelieved.  In  our  view  of  the  evidence,  we  think  the  jury 
would  have  been  warranted  in  finding  and  returning  a  verdict  for  the 
appellant.  They,  however,  chose  to  find  for  the  appellee;  and,  since 
they  were  the  judges  of  the  credibility  of  the  witnesses  and  the  weight 
of  the  evidence,  we  cannot  say  that  their  verdict  was  unwarranted, 
unless  we  can  say  that  there  was  no  evidence  in  support  of  the  ver- 
dict, and  that  the  judgment  has  nothing  to  stand  on;  or  that  their 
verdict  is  so  contrary  to  the  weight  of  evidence  as  to  indicate  that  they 
were  influenced  by  passion  or  prejudice,  or  improper  motives,  or  mis- 
conceived the  effect  of  material  evidence. 

We  do  not  feel  justified  in  saying  that  the  jury  in  this  case  were 
controlled  by  any  or  either  of  these  causes;  and,  considering  that  two 
jury  trials  have  resulted  in  a  verdict  for  appellee,  the  last  one  being 
more  than  double  the  first,  there  is  little  or  nothing  upon  wiiich  to 
predicate  a  supposition  that  a  third  trial  would  result  differently  or 
more  satisfactory  to  the  litigants,  or  less  unjustly  in  the  eye  of  the 
law.  There  being  testimony  in  support  of  the  claim  of  appellee  in 
the  case,  contradictory  and  contradicted  though  it  was,  if  the  jury 
chose,  as  they  had  a  right,  to  believe  it,  and  to  disbelieve  the  evidence 
on  behalf  of  appellant,  or  give  it  less  weight,  we  can  only,  in  accord- 
dance  with  the  well-settled  rule  in  such  case,  let  the  judgment  standi 
and  must  therefore  affirm  it. 
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McGiNKis  and  another  v.  Egbert. 

Filed  December  19,  1884. 

1.  Mining  Laws— Location  Certificate— Amendment. 

When,  agreeably  with  the  statute,  an  amendment  to  a  location  certificate  Is 
made  before  adverse  rights  attach,  the  amendment  relates  back  to  the  original 
location. 

2.  Same— Discovery  Shaft— Failure  to  Sink  at  Time  op  Survey- HowC'ured. 

The  failure  to  sink  a  discovery  shaft  to  mineral  in  place  at  the  time  of  sur- 
vev  and  location  may  be  cured  by  subsequently  so  sinking  it,  and  the  same  will 
relate  back  to  the  location,  and  enable  the  locator  to  hold  the  claim  against 
all  who  had  not  acquired  interests  in  the  lode  at  the  time  the  acts  were  per- 
formed. 

3.  Same — Ijabor  Affidavit— When  mat  be  Made. 

A  labor  affidavit  may  properly  be  made  and  recorded  before  the  assessment 
year  or  period  expires,  under  the  provisions  of  the  General  Statutes,  p.  725, 
v26. 

4.  Same— Affidavits  mat  Cover  More  than  One  Lode. 

It  is  not  always  a  valid  objection  to  the  affidavits  that  they  were  for  more 
than  one  lode. 

5.  Same— Expiration  of  Assessment  Year. 

The  statute  does  not  require  the  affidavit  to  state  at  what  time  the  assessment 
year  will  expire. 

6.  Same^— Assessment  Year— Act  op  January  22,  1880. 

The  act  of  congress  of  January  22, 1880,  had  the  eifoct  of  extending  the  as- 
sessment year. 

7.  Same  —  Uniformitt  op  Annual  Periods— Effect  of  Amendment  of  the 

Law. 

The  amendment  of  the  law  was  intendea  to  render  the  annual  periods  uni- 
form as  to  all  mining  claims,  and  the  exemption  of  claims  from  the  [perform- 
ance of  labor  for  a  portion  of  a  year,  in  certain  cases,  was  a  necessary  result  of 
the  amendment. 

8.  Same- Deed  — Acknowledgment— Authentication— Effect  of  Failurb 

Herein. 

The  acknowledgment  of  a  deed  not  having  been  properlv  authenticated,  the 
deed  is  not  admissible  in  evidence  without  further  proof  of  its  execution.  Gen. 
St.  p.  175,  $  20. 

9.  Same— Evidence — Presumption  bt  Possession. 

Proof  that  a  stranger  to  the  controversy  appropriated  a  claim  located,  pos- 
sessed, and  improved  by  another,  would  affoni  no  presumption  that  the  appro- 
priation was  lawful. 

10.  Same— Fact  for  the  Jury— Dibco very  Shaft  on  Lode  Other  than  That 
Claimed. 

Proof  that  the  discovery  shaft  of  a  lode,  as  originally  located,  is  not  upon  the 
ground  now  claimed  by  the  defendant  as  constituting  said  lode  claim,  should 
be  allowed  to  be  presented  to  the  jury. 

11.  Same — Effect  of  Law  of  March  3,  1881—  Fury— Stay  of  Proceedings  in 
Land-Office. 

The  effect  of  the  act  of  March  3, 1 881 ,  as  an  amendment  of  that  of  May  10, 1872, 
was  that  neither  party  was  entitled  to  a  judgment  in  his  favor  unless  he  was,  at 
the  time  of  the  adjudication,  entitled  to  a  patent  for  the  premises  in  controversy 
by  virtue  of  a  compliance  with  the  mining  laws.  If  neither  parly  establishes 
such  a  right,  the  jury  is  required  to  find  that  fact,  and  the  proceedings  in  the 
land-office  are  stayed  until  a  title  is  perfected. 

12.  Verdict  of  Jury. 

A  verdict  of  the  Jury  should  be  distinct,  and  to  the  point  in  controversy. 

Appeal  from  the  district  court  of  San  Juan  county. 

J.  W.  MUls^  for  appellants. 

John  G.  Taylor  and  Sam  P.  Rose,  for  appellee. 
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Beck,  C.  J.  The  appellants,  McGinnis  and  Shields,  brought  this 
action  in  support  of  an  adverse  claim  filed  by  them  against  the  issu- 
ance of  a  patent  to  the  Winnebago  lode  upon  the  application  of  the 
defendant,  Egbert.  The  complaint  alleges  the  right  of  the  plaintiffs 
to  occupy  and  possess  said  mining  claim,  or  the  greater  part  of  it,  by 
virtue  of  a  relocation  of  the  same  on  the  nineteenth  day  of  July,  1880, 
under  the  name  of  the  Little  Chief.  It  alleges  that  said  defendant 
wrongfully  ousted  the  plaintiffs  on  the  twenty-fourth  day  of  Febru- 
ary, 1882. 

It  is  contended  that  the  plaintiffs  established  on  the  trial  the  per- 
formance on  their  part  of  the  various  steps  necessary  to  constitute  a 
valid  relocation  of  the  property.  They  filed  an  original  location  cer- 
tificate on  the  sixth  of  September,  1880,  and  an  amended  location 
certificate  on  the  eighteenth  day  of  November  following.  They  also 
proved  the  performance  of  annual  labor  for  the  year  1881.  The  de- 
fendant was  permitted  to  introduce  in  evidence,  over  the  objections  of 
the  plaintiffs,  an  original  and  an  additional  location  certificate  of  the 
Winnebago  lode;  also  deeds  of  conveyance  from  the  original  locator, 
and  his  grantees,  vesting  all  rights  and  title  acquired  under  the  loca- 
tion of  the  Winnebago  lode  in  defendant ;  also  proof  of  the  perform- 
ance of  annual  labor  upon  said  claim  for  each  year  from  1876  to  1881, 
inclusive. 

We  will  not  undertake  to  discuss  all  the  questions  raised  by  the  29 
assignments  of  error  in  this  case,  but  will  consider  such  as  we  deem 
material  to  an  impartial  adjudication  of  the  respective  rights  of  the 
parties.  Upon  the  production  of  the  original  location  certificate  of 
the  Winnebago  lode  the  following  objections  were  interposed  on  the 
part  of  the  plaintiffs : 

"(1)  The  defendant  has  shown  no  location  of  the  said  lode  by  erecting  a 
discovery  stake  and  posting  a  notice,  as  required  by  law,  previous  to  the  filing 
of  a  discovery  shaft.  (2)  The  certificate  is  void  for  uncertainty  in  that  it 
does  not  describe  the  claim  by  reference  to  some  natural  object  or  permanent 
monument." 

It  is  also  urged  as  a  further  objection  that  it  was  not  proved  that  the 
boundaries  of  the  claim  were  staked,  as  required  by  law.  Being  a  pur- 
chaser of  the  claim,  the  defendant  may  have  been  unable  to  prove  all 
the  acts  which  were  in  fact  performed  by  the  original  locator  at  the  time 
of  the  location  of  the  Winnebago  lode.  The  original  location  certificate 
was  executed  by  6.  H.  Merril  as  locator.  It  states  that  the  location  was 
made  on  the  twenty -ninth  day  of  July,  1874,  the  cei-tificate  being  filed 
for  record  on  the  twenty-sixth  day  of  September  of  that  year.  None 
of  the  defendant's  witnesses  were  present  at  the  location  of  the  claim, 
or  saw  it  about  that  time.  The  witness  Curry  testified  that  be  visited 
the  claim  in  September,  1875,  and  that  there  was  then  a  shaft  upon 
it  about  12  feet  deep,  which  was  the  only  shaft  upon  the  claim.  An- 
drew Forbes  testified  that  he  visited  it  in  June  or  July,  1876,  in  com- 
pany with  Gapt.  Graham,  from  whom  he  had  previously  purchased 
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the  claim,  and  that  they  measnred  it  off  at  that  time,  and  set  perma- 
nent stakes  at  the  corners  and  at  the  centers  of  the  side  lines*  He  de- 
scribes the  discovery  shaft,  as  it  then  existed,  to  be  a  cut  or  adit,  about 
12  or  14  feet  deep,  sunk  in  solid  mineral.  He  says  this  shaft  or  adit 
was  located  about  the  center  of  the  claim,  and  that  the  vein  could  be 
traced  right  along.  He  further  says  that  he  hired  men  a  few  days  after- 
wards and  had  $100  worth  of  labor  done  in  sinking  this  shaft  to  a 
greater  depth.  The  only  defect  alleged  to  exist  in  the  location  certifi- 
cate is  that  it  fails  to  describe  the  claim  with  reference  to  some  nat- 
ural object  or  permanent  monument.  There  was  an  attempt  to  con- 
form to  the  requirement  of  the  statute  in  this  particular,  but  the  de- 
scription is  too  uncertain  to  be  of  any  practical  value.  To  remedy 
this  defect  an  additional  certificate  was  filed  by  James  B.  Forbes,  a 
grantee  of  the  lode,  on  the  sixth  day  of  October,  1880.  If  this  certifi- 
cate was  proper  evidence  in  the  case  it  cured  the  defect  in  the  original. 
The  only  objection  interposed  to  the  admission  of  the  additional 
certificate  was  that  it  did  not  state  the  number  of  linear  feet  claimed 
on  each  side  of  the  center  of  the  discovery  shaft.  It  is  not  claimed 
by  the  defendant  that  any  relocation  of  the  Winnebago  lode  was  made 
at  the  time  of  making  and  recording  the  additional  certificate.  The 
certificate  does  not  state  that  a  relocation  was  made.  Its  purpose 
was  merely  to  cure  the  defect  mentioned  in  the  original,  as  clearly 
appear  from  its  contents.  The  commencement  is  as  follows:  "For 
the  purpose  of  amending,  correcting,  and  more  clearly  defining  the 
location  and  boundaries  of  the  Winnebago  lode,  *  ♦  ♦  j  offer 
the  following  corrected  survey."  The  original  certificate  stated  the 
number  of  feet  claimed  on  each  side  of  the  center  of  the  discovery 
shaft,  and  no  change  of  boundaries  purports  to  have  been  made  by 
the  corrected  survey.  It  appears  to  be  merely  descriptive  of  the 
boundaries  as  originally  established,  stating  where  the  corners  and 
stakes  are  located,  and  describing  the  claim  with  reference  to  natural 
objects  and  permanent  monuments.  The  statute  authorizes  a  change 
of  boundaries  in  certain  cases,  and  a  relocation  of  the  claim  by  the 
owners.  It  also  makes  provision  for  supplying  omissions  or  amend- 
ing defects  in  the  original  location  certificate,  and  where  such  amend- 
ment is  made  before  adverse  rights  attach,  the  amendment  relates 
back  to  the  original  location.  The  same  defect  which  is  alleged 
against  the  original  location  certificate  of  the  Winnebago  lode,  also 
existed  in  the  original  certificate  of  the  Little  Chief.  This  was  con- 
ceded by  the  filing  of  an  amended  certificate  by  the  plaintiffs.  The 
latter  instrument,  however,  was  not  filed  for  record  until  the  lapse  of 
several  weeks  after  the  defect  in  the  location  certificate  of  the  Win- 
nebago claim  had  been  corrected.  If,  then,  it  be  said  that  at  the 
time  of  plaintiff's  entry  upon  the  claim  no  valid  location  of  it  existed, 
on  account  of  said  defect  in  the  location  certificate,  it  may  be  an- 
swered that  no  valid  relocation  of  the  claim  existed  when  the  defend* 
ant's  amendment  was  recorded. 
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We  are  of  opinion  that  the  defendant  was  in  a  position,  under  the 
foregoing  facts  and  circumstances,  to  invoke  the  rule  of  decision  that 
a  subsequent  locator  cannot  object  that  all  the  steps  necessary  to  a 
valid  location  of  a  mining  claim  were  not  performed  at  the  time  of  its 
location,  provided  they  were  afterwards  performed  before  other  rights 
attached.  This  rule  was  applied  when  objections  were  raised  that 
claims  were  not  sufficiently  marked  upon  the  ground  at  the  time  of 
the  location.  North  Noonday  M,  Co.  v.  Orient  M.  Co.  Q  Sawy.  313; 
S.  C.  1  Fed.  Rep.  622;  Jupiter  M.  Co.  v.  Bodie  M.  Co.  7  Sawy.  114; 
S.  C.  11  Fed.  Rep.  666.  It  was  likewise  invoked  in  cases  of  failures 
to  file  location  certificates  within  three  months  after  discovery  of 
claims,  as  required  by  statute.  Faxon  v.  Barnard,  2  McCrary,  44; 
8.  G.  4  Fed.  Rep.  702.  So,  also,  it  has  been  held  that  a  failure  to 
sink  a  discovery  shaft  to  mineral  in  place  at  time  of  survey  and  loca- 
tion may  be  cured  by  subsequently  so  sinking  it,  and  the  same  will 
relate  back  to  the  location,  and  enable  the  locator  to  hold  the  claim 
against  all  who  had  not  acquired  interests  in  the  lode  at  the  time  the 
acts  were  performed.  Zollars  v.  Evans,  2  McCrary,  39,  43 ;  S.  C.  5 
Fed.  Rep.  172.  See,  also,  6  Sawy.  309;  S.  C.  1  Fed.  Rep.  522.  As 
regards  the  objection  that  the  testimony  did  not  show  that  a  discov- 
ery notice  had  been  posted,  as  required  by  law,  it  is  sufficient  to  say 
that  under  the  circumstances  it  may  fairly  be  presumed,  in  favor  of 
a  purchaser,  that  these  preliminary  steps  were  performed.  Harris 
V.  Equator  M.  dt  S.  Co.  2  Colo.  Law  Rep.  63,  66.  There  was  no  er- 
ror in  the  admission  of  the  location  certificates. 

To  prove  the  performance  of  annual  labor  upon  the  claim,  the  de- 
fendant relied  both  upon  recorded  affidavits  and  oral  testimony.  Ob- 
jections were  made  to  the  admission  of  the  several  affidavits  and  ex- 
ceptions reserved.  Plaintiff's  counsel  strongly  insist  that  the  district 
court  committed  error  in  admitting  them,  for  reasons  following.  One 
objection  urged  against  some  of  the  affidavits  is  that  they  were  pre- 
maturely filed.  Counsel  contends  that  the  statute  provides  an  "affi- 
davit period"  as  well  as  a  "labor  period,"  and  that  no  authority  is 
given  to  make  and  record  an  affidavit  of  the  performance  of  annual 
labor,  except  within  this  affidavit  period.  Consequently,  if  the  same 
is  made  and  filed  before  the  period  arrives,  it  is  as  fatal  to  its  validity 
as  if  made  and  filed  after  the  period  expires.  The  language  of  the 
statute  is :  "Within  six  months  after  any  set  time  or  annual  period 
allowed  for  the  performance  of  labor  or  making  improvements  upon 
any  lode  claim,  the  person  on  whose  behalf  such  outlay  was  made, 
or  some  person  for  him,  shall  make  and  record  an  affidavit,"  etc. 
Gen.  St.  p.  725,  §  26.  Counsel  says :  **For  obvious  reasons  the  lan- 
guage and  policy  of  the  law  forbid  an  assessment  period  to  be  antic- 
ipated by  the  filing  of  an  affidavit  till  the  period  has  expired;  then 
for  six  months,  and  no  longer,  affidavits  may  be  filed."  The  learned 
counsel  omits  to  state  what  the  "obvious  reasons"  are  which  forbid 
the  making  and  recording  of  a  labor  affidavit  until  the  assessment 
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year  or  period  expires,  and  we  are  free  to  say  that  such  reasons  do 
not  occur  to  us.  The  object  of  the  statute,  evidently,  is  to  preserve 
''.vidence  of  the  fact  that  the  annual  labor  has  been  performed.  It 
was  said  in  Belk  v.  Meagher,  104  U.  8.  283 :  "The  law  fixes  no  time 
within  a  year  when  the  work  must  be  done;  consequently,  if  done  at 
any  time  during  the  year,  it  is  enough."  If,  then,  the  work  may  be 
done  at  any  time  within  the  assessment  year,  and  if  the  object  of  the 
statutory  provision  in  question  is  to  preserve  the  evidence  of  its  per- 
formance, it  is  difficult  to  comprehend  why  the  evidence  may  not  be 
taken  and  preserved  as  soon  as  the  work  is  done.  The  construction 
insisted  upon  would  be  a  reversal  of  the  rule  that  a  writing  made  to 
preserve  the  evidence  of  an  event  should  be  made  while  it  is  recent 
and  fresh  in  the  memory.  It  is  apparent  that  the  statute  contains 
no  such  prohibition.  Like  a  statute  of  limitations,  it  fixes  a  limit 
beyond  which  the  privilege  of  preserving  the  evidence  by  any  ex  parte 
affidavit  is  cut  off,  but  requires  no  time  to  elapse  after  the  work  is 
done  before  the  affidavit  may  be  recorded. 

Another  objection  made  to  certain  of  the  affidavits  was  that  they 
contained  more  than  one  lode,  and  were  void  for  this  reason.  The 
argument  upon  this  objection  is  that  the  statute  is  in  derogation  of 
the  common  law,  and  must  be  strictly  construed.  So  construing  it, 
no  authority  is  given  to  include  more  than  a  single  claim,  or  part  of 
a  claim,  in  one  affidavit.  "This  is  clearly  shown,"  says  the  counsel, 
"by  the  form  of  the  affidavit  given  in  section  1824  in  using  the  words, 
*Here  describe  claim,  or  part  of  claim;*  also,  'owners  of  said  claim;* 
also,  *  for  the  purpose  of  holding  said  claim.' "  The  argument  is 
illustrated  by  the  ruling  of  Judge  Story  upon  a  deposition,  reported 
in  Bell  v.  Morrison,  1  Pet.  355.  The  act  of  congress  under  which 
the  deposition  was  taken,  provided  that  the  person  deposing  "shall 
be  carefully  examined  and  cautioned,  and  sworn  or  affirmed  to  testify 
the  whole  truth,  and  shall  subscribe  the  testimony  by  him  or  her 
given  after  the  same  shall  be  reduced  to  writing,  which  shall  be  done 
only  by  the  magistrate  taking  the  deposition,  or  by  the  deponent  in  his 
presence.**  The  deposition  in  question  was  excluded  by  the  learned 
justice  because  "there  was  no  proof,  by  the  certificate  of  the  magis- 
trate or  otherwise,  that  the  deposition  was  reduced  to  writing  in  the 
presence  of  the  magistrate."  He  says  that  this  was  a  fact  made  ma- 
terial by  the  statute,  and  that  every  word  contained  in  the  magis- 
trate's certificate  may  be  perfectly  true^  and  the  deposition  may  not 
have  been  reduced  to  writing  in  his  presence.  The  argument,  as  illus- 
trated, is  a  non  sequitur.  The  material  requirements  of  the  affidavit 
in  question  are  that  it  describe  the  claim,  or  part  of  claim,  contain- 
ing the  name  of  the  owners  for  whom  the  work  was  done,  and  state 
the  value  of  the  work  done. 

The  statute  does  not  say  that  an  affidavit  shall  not  embrace  more 
than  one  claim.  If  more  than  one  is  included,  it  cannot  be  construed 
into  an  omission  or  evasion  of  any  material  requirement.     Suppose^ 


Digitized  by 


Google 


Colo.]  ii*anmi8  v.  sobebt.  657 

for  example,  that  an  affidavit  states  that  one  hundred  dollars'  worth 
of  work  or  improvements  were  made  or  performed  in  the  month  of 
July,  1876,  on  each  of  the  following  lode  claims,  to- wit,  the  '"Winne- 
bago," the  "Fountain,"  and  the  "J.  A.  White."  Does  not  such  affi- 
davit contain  a  positive  averment  that  labor  or  improvements  of  the 
value  of  $100  were  made  or  performed  on  the  Winnebago  lode  at  the 
time  specified?  Can  it  be  said  that  every  word  of  the  affidavit  may 
be  perfectly  true,  and  yet  the  amount  or  value  may  not  have  been 
expended  on  this  particular  lode?  This  test  shows  the  argument 
urged  in  favor  of  the  strict  construction  contended  for  to  be  unsound. 
It  is  possible  to  so  frame  an  affidavit  as  to  render  it  evasive  in  respect 
to  any  essential  requirement;  and  in  such  case  the  rule  stated  by 
Judge  Stoby  would  apply,  and  the  instrument  be  excluded  as  evidence, 
since  no  presumptions  could  be  indulged  in  its  favor.  There  are  in- 
stances where  an  affidavit  embracing  more  than  one  claim  would  be 
clearly  admissible,  as  where  several  claims  are  held  in  common. 
The  law  of  congress  authorizes  the  whole  expenditure  in  such  case 
to  be  made  upon  a  single  claim,  when  it  is  done  for  the  development 
of  all.  The  affidavit  of  such  expenditure  would  necessarily  embrace 
the  name  of  each  claim,  for  the  development  of  which  the  work  was 
done.  But  the  same  objections  here  presented  would  be  equally  ap- 
plicable to  that  case.  It  does  not  answer  this  suggestion  to  say  that 
the  several  lodes,  in  such  instance,  may  be  regarded  as  a  single  claim. 
The  claims  are,  in  fact,  distinct  and  separate.  They  are  separately 
located,  have  separate  names  and  records,  and  each  claim  has  its  sep- 
arate boundaries.  The  only  difference  in  the  two  cases  is  that  in  the 
latter  they  lie  so  contiguous  to  each  other  that  work  done  upon  one 
may  improve  or  develop  all.  This  may,  however,  continue  for  one 
or  two  years  only,  after  which  they  may  be  separately  worked  as  in 
other  cases. 

We  do  not  think  this  objection  well  taken.  Upon  the  production 
of  an  affidavit  of  Andrew  Forbes,  offered  to  prove  performance  of 
annual  labor  on  the  Winnebago  lode  for  the  year  1876,  the  objection 
made  was:  "It  shows  that  the  work  was  not  done  in  any  one  assess- 
ment year,  but  in  parts  of  two  assessment  years."  This  affidavit  was 
made  on  the  sixth  day  of  September,  1876,  and  stated  that  the  work 
was  performed  in  the  months  of  July  and  August  of  that  year.  The 
assessment  year  at  that  time  expired  as  to  this  claim  on  the  twenty- 
ninth  day  of  July.  As  no  forfeiture  was  declared  for  failure  to  per- 
form labor  for  either  of  the  years  1876  or  1877,  the  objection  is  im- 
material. It  may  also  be  observed  that  there  was  oral  proof  which 
the  jury  may  have  deemed  sufficient  to  warrant  a  finding  that  the 
annual  labor  was  duly  performed  for  the  year  ending  July  29,  1876. 
But  if  it  be  true  that  the  claim  was  open  to  relocation  at  the  expira- 
tion of  said  assessment  year,  the  facts  appear  that  it  was  not  then 
relocated,  and  that  work  was  afterwards  resumed  by  the  owners. 

It  was  said  in  Belk  v.  Meagher,  supra,  282:  "If  work  is  resumed 
v.6p,no.8 — 42 
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on  a  claim  after  it  has  been  open  to  relocation,  bnt  before  relocation 
is  actually  made,  the  rights  of  the  original  locators  stand  as  they 
"would  if  there  had  been  no  failure.*'  The  adverse  rights  claimed  by 
the  plaintiffs  are  alleged  to  have  occurred  on  the  nineteenth  day  of 
July,  1S80.  The  important  inquiry,  therefore,  is,  was  the  Winnebago 
lode  open  to  relocation  at  that  date  ?  Two  labor  affidavits  were  intro- 
duced by  the  defendant,  which  bear  upon  this  inquiry,  as  follows :  (1) 
Affidavit  executed  by  S.  W.  Raymond,  September  8, 1879,  stating  that 
$100  worth  of  work  was  performed  upon  the  claim  for  the  year  ending 
August  10,  1880;  filed  for  record  September  9,  1879.  (2)  Affidavit 
executed  by  S.  W.  Raymond,  December  9,  1880,  stating  that  $100 
worth  of  labor  was  performed  for  the  year  ending  December,  1880; 
recorded  December  13,  1880.  The  work  mentioned  in  the  first  affi- 
davit was  evidently  performed  after  the  twenty-ninth  day  of  July, 
1 879.  Plaintiff's  counsel  says  the  assessment  year,  when  this  affidavit 
was  filed,  began  and  expired  as  to  this  claim  on  the  twenty-ninth  day 
of  July.  The  work  stated  therein  to  have  been  performed  would, 
therefore,  protect  the  claim  from  forfeiture  until  the  twenty-ninth  day 
of  July,  1880,  a  time  subsequent  to  the  entry  of  the  plaintiffs. 

The  objection  to  the  affidavit,  that  it  misstates  the  expiration  of  the 
assessment  year,  cannot  be  sustained,  for  two  reasons :  First,  because 
the  statute  does  not  require  this  fact  to  be  stated;  second,  for  the 
reason  that  the  assessment  period  as  to  this  and  other  claims  was 
changed  by  an  act  of  congress  before  the  expiration  of  the  year.  The 
congressional  act  of  January  22,  1880,  fixed  the  first  day  of  January 
as  the  commencement  of  the  annual  period  for  all  unpatented  claims 
then  existing.  No  time  being  mentioned  in  the  act  for  its  taking 
effect,  the  rule  stated  in  Matthews  v.  Zane,  7  Wheat.  *211,  applies, 
and  it  took  effect  from  the  date  of  its  passage.  Its  effect,  therefore, 
in  the  present  instance,  was  to  extend  the  assessment  3'ear  from  July 
29,  1879,  to  December  31,  1880.  The  object  of  the  amendment  of 
the  law  was  to  render  the  annual  periods  uniform  as  to  all  mining 
claims,  and  the  exemption  of  claims  from  the  performance  of  labor 
for  a  portion  of  a  year,  in  certain  cases,  was  a  necessary  result  of  the 
amendment.  Wade,  Amer.  Min.  Law,  p.  54,  §  29;  Sick.  Min.  Laws 
1881,  p.  393.  Both  affidavits  show  the  performance  of  labor  within 
the  year  as  extended  by  the  act  of  congress;  and  if  the  statements 
therein  contained  are  true,  the  claim  was  not  open  to  relocation  on 
the  nineteenth  day  of  July,  1880. 

In  regard  to  the  instructions  prayed  on  the  part  of  the  plaintiffs, 
no  one  of  them  can  be  held  to  be  correct  as  to  all  the  propositions 
therein  contained,  and  the  court  did  not  err,  therefore,  in  refusing 
them.  It  was  the  duty  of  the  court  to  give  proper  instructions  to  the 
jury  upon  the  legal  propositions  involved,  but  we  are  not  advised 
whether  this  duty  was  performed  or  not,  since  the  transcript  does  not 
inform  us  what  instructions,  if  any,  were  given.  Up  to  this  point 
we  have  considered  the  points  raised  and  the  rulings  of  the  court 
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upon  the  theory  that  defendant  had  regularly  sncceeded  to  the  rights 
of  the  original  locator  of  the  Winnebago  lode.  It  appears,  however, 
from  the  transcript  of  the  record,  that  this  fact  was  not  shown  by  le- 
gitimate testimony.  A  quitclaim  deed,  purporting  to  have  been  exe- 
cuted by  G.  H.  Merril  the  original  locator,  bearing  date  November 
17,  1874,  and  conveying  the  claim  to  G.  H.  Graham,  was  admitted 
in  evidence  over  the  objections  of  the  plaintiffs.  This  deed  was  ac- 
knowledged before  a  justice  of  the  peace  in  a  different  county  from 
that  in  which  the  claim  is  situated,  and  no  certificate  to  the  official 
character  of  the  officer  taking  the  acknowledgment,  or  to  the  genuine- 
ness of  his  signature,  was  attached,  as  required  by  the  statute  in  such 
case,  nor  was  any  other  proof  of  the  due  execution  of  the  deed  offered. 
The  acknowledgment  of  this  deed  not  having  been  properly  authen- 
ticated, the  deed  was  not  admissible  in  evidence  without  further  proof 
of  its  execution.  It  is  excluded  by  the  express  language  of  the  stat- 
ute, which  is  as  follows : 

"♦  ♦  «  Xeither  the  same,  nor  the  record  tliereof,  shall  be  read  as  evi- 
dence, unless  subsequently  acknowledged  or  proved  according  to  law,  or  un- 
less their  execution  be  otherwise  proved  in  the  manner  required  by  the  rules 
of  evidence  applicable  to  such  writings,  so  as  to  supply  the  defects  of  such 
acknowledgment  or  proof."     Gen.  St.  p.  175,  §  20. 

Another  exception  reserved  to  the  admission  of  title  deeds  was  to 
tl\e  admission  of  the  deed  from  L.  T.  Wright  to  Jennie  Forbes.  The 
defendant  derives  title  by  a  conveyance  from  Mary  J.  Forbes.  The 
court  should  have  required  some  proof  that  these  names  described 
the  same  person.  We  would  observe  in  this  connection  that  the  ad> 
ditional  location  certificate  of  the  Winnebago  lode  purports  to  have 
been  executed  by  Jennie  R.  Forbes,  If  these  several  names  were  in- 
tended to  describe  the  same  person,  that  fact  ought  to  be  made  to 
appear  by  competent  proof.  The  ruling  of  the  court  rejecting  the 
plaintiff's  offer  to  prove  by  the  witness  O'Brien  that  he  relocated  the 
premises  as  abandoned  property  in  1877,  was  correct.  The  title  to  a 
mining  claim  cannot  be  impeached  in  this  way.  Had  the  proper 
foundation  been  laid,  by  proving  that  the  claim  had  been  abandoned 
by  its  owners,  the  testimony  might  have  been  admissible;  but  the 
prima  facie  case  made  by  the  defendant  could  not  be  rebutted  by  proof 
of  the  character  offered.  Proof  that  a  stranger  to  the  controversy 
appropriated  as  his  own  a  claim  which  had  been  located,  possessed, 
and  improved  by  another,  basing  his  right  so  to  do  upon  a  forfeiture 
of  the  rights  of  the  original  owner,  would  afford  no  presumption  that 
the  appropriation  was  lawful. 

The  excluding  of  the  declaration  of  Merril,  the  original  locator  of 
the  Wiunebago  claim,  made  after  parting  with  his  rights  thereto,  and 
offered  to  impeach  the  validity  of  the  location  maile  by  uiu,  was 
clearly  correct.  The  plaintiffs'  offer  to  prove  the  location  of  the  Flor- 
ence claim  in  1875  by  said  Merril  and  one  Biddell  upon  a  portion  of 
the  premises  in  controversy,  was  also  properly  excluded  for  the  rea- 
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sons  given,  and  because  no  proper  foundation  was  laid  to  render  such 
testimony  material.  Five  of  the  points  urged  as  entitling  the  plain- 
tiffs to  a  new  trial,  and  as  showing  that  the  court  erred  in  denying 
the  motion  therefor,  is  that  the  testimony  established  the  fact  that 
the  discovery  shaft  of  the  Winnebago  lode,  as  originally  located,  is 
not  upon  the  ground  now  claimed  by  the  defendant  as  constituting 
said  lode  claim.  If  this  point  was  not  submitted  to  the  considera- 
tion of  the  jury  it  should  have  been.  The  defendant's  title  depends, 
under  the  issues,  upon  the  validity  of  the  original  location,  as  per- 
fected by  subsequent  acts  performed  before  the  attaching  of  adverse 
rights,  including  the  filing  of  an  additional  location  certificate.  If, 
therefore,  the  boundaries  of  the  claim,  as  originally  located,  were 
changed  after  the  recording  of  the  original  location  certificate  so  as 
to  leave  the  discovery  shaft  outside,  the  validity  of  the  location  can- 
not be  sustained,  for  the  reasons  that  the  additional  location  certifi- 
cate neither  purports  to  be  a  relocation  of  the  claim,  nor  is  it  suffi- 
cient in  form  and  substance  to  support  a  relocation  involving  such  a 
change  of  boundaries. 

As  regards  the  errors  assigned  concerning  the  form  of  the  verdict 
of  the  jury,  we  think  the  objections  well  taken,  and  that  the  verdict 
was  insufficient  to  cover  the  issues  involved  in  a  trial  of  this  charac- 
ter. The  proceeding  is  authorized,  and,  to  a  certain  extent,  regu- 
lated, by  section  2326  of  the  act  of  congress  of  May  10,  1872.  Thi^ 
section  makes  it  the  duty  of  a  person  filing  an  adverse  claim  against 
the  issuance  of  a  patent,  within  30  days  thereafter,  to  commence  pro- 
ceedings in  a  court  of  competent  jurisdiction  to  determine  the  ques- 
tion of  the  right  of  possession.  As  the  law  then  stood,  the  party  in 
whose  favor  the  judgment  was  rendered  became  entitled  to  a  patent. 
But  the  section  was  so  amended  by  the  act  of  March  8,  1881,  that 
neither  party  was  entitled  to  a  judgment  in  his  favor  unless  he  was, 
at  the  time  of  the  adjudication,  entitled  to  a  patent  for  the  premises 
in  controversy  by  virtue  of  a  compliance  with  the  mining  laws.  If 
neither  party  establishes  such  a  right,  the  jury  is  required  to  find  that 
fact,  and  the  proceedings  in  the  land-office  are  stayed  until  a  title  is 
perfected. 

It  is  plain,  therefore,  that  the  object  of  the  suit  is  for  the  informa- 
tion of  the  officers  of  the  general  government,  and  that  the  proceed- 
ing must  be  conducted  in  accordance  with  the  statute  which  author- 
izes it.  The  objection  to  the  verdict  is  that  it  does  not  find  that  the 
defendant  is  entitled  to  the  possession  of  the  Winnebago  lode  claim 
by  virtue  of  a  compliance  with  the  statutes  of  the  United  States  and 
the  state  of  Colorado.  The  verdict  is  as  follows:  ''We,  the  jury  in 
the  case  of  Edward  McGinnis  and  Frank  P.  Shields^  Plffs.^  v.  William 
Egbert^  Defendant,  do  find  a  verdict  for  the  defendant  in  the  above 
case.^  The  defendant  being  in  possession,  this  verdict  conveys  no 
information  whether  it  was  returned  for  the  defendant  because  he  had 
established  his  title  to  the  lode  in  manner  above  indicated,  or  because 
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the  plaintiffs  had  failed  to  establish  their  title  to  the  Little  Chief.  If 
returned  for  the  latter  reason,  it  should  have  so  stated ;  and  if  for 
the  former,  that  fact  should  have  been  stated  therein.  For  the  er- 
rors mentioned^  the  judgment  is  reversed,  and  the  cause  remanded. 


8  Colo.  34 

Lebanon  Mining  Co.  op  New  York  v.  Rogers. 

Filed  December  19, 1884. 

1.  Tax  Deed— Presumption  op  Regularity. 

By  statute  in  Colorado  the  tax  deed  \&  prima  facie  evidence  of  the  regularity 
of  the  ministerial  acts  preceding  the  tax  deed  and  upon  which  it  re^ts ;  abo 
that  the  property  described  therein  was  subject  to  taxation. 

2.  {Same— Adverse  Claim— Color  op  TnLE. 

No  one  can  attack  a  tax  deed  unless  he  has  some  color  of  title  to  the  prop- 
erty described  in  it. 

3.  Same— Intruder  on  Land. 

One  who  has  followed  a  vein  that  deflects  from  his  own  claim  into  the  pat- 
ented claim  of  another,  has  not,  as  to  latter  claim,  such  a  color  of  title  as  allows 
him  to  attack  a  tax  deed  issued  to  a  third  party. 

4.  Same— Statute  op  Limitations — Gk)OD  Faith. 

To  avail  himself  of  the  statute  of  limitations  (Gen.  St.  2186)  a  party  must 
have  held  the  property  for  five  years,  with  claim  and  color  of  title  in  good 
faith. 

Appeal  from  district  court,  Clear  Creek  county. 

John  A.  Coulter  and  R,  S.  Morrisouy  for  appellant. 

JB.  0.  Wolcott,  for  appellee. 

Helm,  J.  Appellant  was  the  undisputed  owner  of  the  "Ben  Har- 
ding/' a  patented  mining  claim;  appellee  asserted  ownership  through 
a  tax  title  of  the  '"Caledonia,"  another  patented  claim  contiguous  to  the 
former.  The  vein  of  the  Ben  Harding  departed  in  its  strike  from  the 
side  line  thereof  into  the  Caledonia  territory;  ultimately,  however,  re- 
turning within  the  Ben  Harding  boundary  lines.  Appellant  was  at 
the  time  of  the  tax  sale,  and  for  a  period  prior  thereto  had  been,  peace- 
ably occupying  and  working  that  portion  of  the  lode  within  the  Cale- 
donia surface  ground.  Upon  receiving  his  tax  deed,  appellee  brought 
ejectment  for  this  part  of  said  vein,  and  recovered  a  judgment,  to  re- 
verse which  the  appeal  now  before  us  is  taken.  At  the  trial,  appellee, 
being  plaintiff,  offered  the  patent  to  the  Caledonia  claim  and  lode, 
also  his  tax  deed,  which  were  received  in  evidence  over  defendant's 
objections.  But  the  Ben  Harding  patent,  tendered  by  defendant,  was 
rejected,  as  was  its  deed  from  the  patentee,  and  all  evidence  proposed 
with  a  view  of  impeaching  the  tax  title.  We  are  bound  to  presume, 
for  the  purposes  of  this  appeal,  that  defendant  would,  if  permitted, 
have  shown  that  the  tax  deed  of  plaintiff  was  void. 

Two  important  questions  are  presented  for  determination.  The 
first  rests  upon  alleged  error  in  denying  defendant  the  privilege  of 
attacking  plaintiff's  tax  title.    No  briefs  are  filed  on  the  part  of  ap- 
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pellee,  but  we  are  safe  in  oonclnding  that  the  court's  ruling  was  not 
based  upon  the  form  or  nature  of  the  action.  It  will  be  borne  in 
mind  that  in  this  case  we  are  dealing  entirely  with  patented  property; 
this  is  not  a  contest  over  the  mere  possessory  license  or  interest  ac- 
quired through  compliance  with  mining-location  statutes,  or  actual 
occupancy  and  development.  A  tax  title  differs  in  €ome  respects 
from  that  obtained  through  patent  by  ordinary  conveyance.  The 
deed,  when  offered  as  evidence,  is  not  governed  by  the  same  rules. 
At  common  law  the  regularity  of  the  ministerial  acts  preceding  the 
tax  deed,  and  upon  which  it  rests,  is  not  presumed.  In  the  absence 
of  statute  a  tax  deed  is  not  admissible  in  evidence  except  it  be  ac- 
companied by  proof  *'that  all  the  requirements  of  the  law  have  been 
complied  with  by  the  agents  of  the  government."  Blackw.  Tax  Titles, 
(4th  Ed.)  80.  But  by  statute  in  this  state  the  tax  deed  is  made 
prima  facie  evidence  of  the  regularity  of  these  prerequisites ;  also  that 
the  property  described  therein  was  subject  to  taxation.  The  burden 
of  proof  concerning  these  things  is  simply  shifted  to  the  attacking 
party.  Gen.  St.  §  2932.  Appellee's  tax  deed  was,  therefore,  not  con- 
clusive. If  void,  upon  the  grounds  alleged,  it  was  clearly  subject  to 
impeachment  in  the  action  of  ejectment.  But  such  deed  must  be  as- 
sailed by  some  one  who  is  not  a  mere  intruder  or  trespasser  without 
right  or  title,  or  claim  or  color  of  title.  It  therefore  becomes  material 
to  determine  the  attitude  of  appellant  towards  the  property  in  con- 
troversy. That  appellant  had  no  actual  title  to  the  part  of  the  vein 
upon  the  Caledonia  ground,  may  be  aflSrmed  without  argument.  Its 
possession,  as  against  the  real  owner  of  the  lode,  amounts  to  nothing 
unless  accompanied  by  claim  or  color  of  title.  Without  such  accom- 
paniment or  aid  appellant  was  a  mere  intruder.  Did  it  re-enforce 
its  possession  with  a  legal  ''claim  or  color  of  title?" 

In  IVrightY.Mattiaon,  18  How.  (U.  S.)  56,  it  is  said  that— 

"The  courts  have  coneurretl,  it  is  believed,  without  an  exception,  in  defining 
color  of  title  to  be  that  which  has  the  appearance  of  title,  but  which  in  reality 
is  no  title.  They  have  equally  concurred  in  attaching  no  exclusive  or  pecul- 
iar character  or  importance  to  tlie  ground  of  invalidity  of  an  apparent  or  col- 
orable title.  The  inquiry  Avith  fnem  has  been,  whether  there  Wiis  an  apparent 
or  colorable  title  under  which  an  entry  or  a  claim  has  been  made  in  good 
laith." 

In  many  cases  a  writing  is  assumed  or  held  to  be  necessary  as  a 
foundation  for  color  of  title.  Brooks  v.  Bruyn,  35  111.  394;  Beverly 
V.  Burke,  9  Ga.  443;  Cook  v.  Norton,  43  111.  391;  Abb.  Law  Diet. 
"Color  of  Title."  But  it  is  thought  now  to  be  the  "better  doctrine" 
that  both  color  and  "claim  of  title"  may  exist  without  any  instrument, 
provided  that  such  claim  or  color  be  in  good  faith,  (McCall  v.  Neely^ 
3  Watts,  69;)  yet  it  is  said  that  if  there  be  no  writing  purporting  to 
convey,  "there  must  be  some  visible  acts,  signs,  or  indications,  which 
are  apparent  to  all,  showing  the  extent  of  the  boundaries  of  the  land 
claimed,  to  amount  to  color  of  title."     Cooper  v.  Ord,  60  Mo.  431. 
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For  a  more  complete  citation  of  authorities  upon  the  foregoing  sub- 
ject, see  14  Amer.  Dec.  note,  580  et  seq.  Whether  or  not  a  deed  is 
necessary,  is,  however,  a  matter  about  which  we  need  spend  no  time 
in  argument,  for  in  this  case,  as  to  claim  or  color  of  title,  reliance  is 
had  entirely  upon  instruments  of  writing. 

Counsel  assert  "that  any  equity  based  on  a  paper  for  a  foundation 
makes  claim  and  color  of  title."  This  test  is  not  strictly  in  accord* 
ance  with  the  definition  above  adopted,  but  let  us  apply  it  to  the  case 
here  made  by  appellant.  The  paper  upon  which  counsel  mainly  rely 
is  the  Ben  Harding  patent.  But  it  may  truthfully  be  said  that  this 
instrument  does  not  piii'port  to  convey  the  part  of  the  lode  within  the 
Caledonia  territory,  for  the  surface  ground  of  the  Ben  Harding  is 
therein  described  by  metes  and  bounds,  and  the  boundaries  of  this 
surface  ground  indicate  the  limit  of  the  grant  as  to  the  lode,  except 
it  depart  from  the  side  line  on  its  dip.  The  "paper  for  a  foundation" 
must  refer,  or  be  supposed  to  refer,  to  the  disputed  territory.  It  would 
be  absurd  to  say  that  a  deed  specifically  and  plainly  describing  the 
north-west  quarter  of  a  given  section,  and  so  understood  by  the  grantee, 
could  constitute  the  foundation  of  a  claim  or  color  of  title  to  the  south- 
cast  quarter  thereof.  But  further  discussion  of  the  foregoing  ques- 
tion is  rendered  unnecessary  by  a  decision  of  this  court.  In  Woljiey 
V.  Lebanon  Min,  Co.  4  Colo.  112,  this  identical  patent  was  under  con- 
sideration. Appellant  here  was  appellee  in  that  case.  Thatchbb,  C. 
J.,  after  arguing  at  length  this  feature  of  the  side-line  question,  de- 
clares that  the  patentee  cannot  "follow  it  (the  lode)  where,  in  its  on- 
ward course  or  strike,  it  departs  from  the  vertical  side  lines;"  and  he 
concludes  as  follows : 

"If,  then,  as  the  evidence  tends  to  show,  the  ledge  on  the  Ben  Harding  lode 
was  deflected  in  its  onward  course  or  strike  from  the  patented  side  lines,  the 
patentee  is  not  entitled  to  its  possession  heyond  his  lateral  boundaries,  as 
against  one  who  has  subsequently  located  and  patented  it.'' 

By  the  foregoing  decision  appellant  was  informed,  upwards  of  a 
year  prior  to  the  commencement  of  this  suit,  of  the  fact  that  the  Ben 
Harding  patent  gave  no  right  whatever  to  occupy  or  mine  the  Ben 
Harding  vein  after  its  linear  deflection  into  the  territory  of  another 
patented  claim,  as  against  the  patentee  of  the  latter.  In  view  of  this 
adjudication,  how  can  it  be  truthfully  asserted  that  the  Ben  Harding 
patent  could  have  been  considered  by  appellant  or  its  agents  as  a 
proper  fotindntian  upon  which  to  predicate  a  claim  or  color  of  title  to 
the  premises  in  dispute  as  against  the  patentee  thereof  ?  As  well  might 
it  be  said  that  when  the  court  of  last  resort  has  solemnly  declared 
that  a  deed  conveys  no  title  or  right  whatever  to  lot  B,  yet  the  grantee 
therein  named  may  afterwards  use  the  same  as  a  basis  for  his  claim 
or  color  of  title  to  said  lot. 

Counsel  quote  with  approval  the  following  from  Wright  v.  Mattison, 
supra,  as  being  color  of  title:  "That  which  in  appearance  is  title, 
but  which  in  reality  is  no  title."     But  the  paper  which  they  rely 
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Upon  the  case  at  bar  as  giving  appearance  of  title  had  previously 
been  adjudged  to  be  no  title,  in  an  action  to  which  their  client  was  a 
party.     If   by  any   stretch  of   the  imagination  it  might  have  been 

claimed  that  this  paper  had  that  appearance  prior  to  the  adjudi- 
cation mentioned,  surely  it  was  divested  thereby  of  the  same;  so 
far,  at  least,  as  appellant  is  concerned.  Appellant's  position  is  not 
aided  by  the  fact  that  it  holds  by  deed  from  the  original  Ben  Har- 
ding patentee.  Its  title  was  the  same  at  the  trial  of  the  Wolfiey 
Suit,  and  by  the  reversal  of  that  judgment  it  was  apprised  that 
the  deed  was  no  more  efficacious  in  regard  to  the  deflected  vein  than 
the  patent.  By  that  decision,  then,  appellant  was  informed  that  it 
was  not  entitled,  by  virtue  of  either  patent  or  deed,  to  possession  of 
the  premises  in  dispute  as  against  the  Caledonia  patentee ;  and  we 
think  this  is  equally  true  as  to  the  owner  of  the  tax  title.  The  statutory 
period  for  redemption  had  expired,  and  the  tax  title  had  drawn  to 
itself  and  absorbed  the  whole  estate,  including  the  fee  of  the  patentee. 
The  tax  deed  would,  of  course,  remain  for  the  statutory  period  of  five 
years  from  the  date  of  sale,  subject  to  impeachment,  for  irregularity 
in  the  proceedings  upon  which  it  rests,  by  the  patentee  or  parties 
claiming  ownership  or  interest  under  or  through  the  patent.  So  far 
as  appellant  is  concerned,  however,  it  is  in  no  different  or  better  po- 
sition in  this  respect  than  it  would  be  if  the  patentee  and  not  the 
owner  of  the  tax  title  were  a  party.  Appellant's  interest  in  the  seg- 
ment of  the  lode  in  controversy  is  not  based  upon  claim  or  color  of 
title ;  the  right  thereto  rests  upon  naked  possession.  As  to  both  the 
patent  and  tax  titles  it  is  a  mere  intruder.  The  fact  that  the  patent- 
ees offered  no  objection  to  appellant's  trespass  created  no  equity 
whereby  appellee  was  estopped  or  prejudiced  in  asserting  the  same. 
Under  the  circumstances  shown  by  the  record  before  us,  appellant 
was  not  in  a  position  to  attack  the  tax  title.  There  was,  therefore,  no 
error  in  rejecting  the  evidence  offered  for  the  purpose  of  so  doing. 

We  now  come  to  the  second  question  presented  in  this  case,  viz., 
appellant's  affirmative  defense — the  statute  of  limitations.  LFnder 
the  act  referred  to,  (see  Gen.  St.  §  2186  et  seq.,)  the  possession  must 
have  been  for  five  years,  with  "claim  and  color  of  title  in  good  faith." 
It  is  extremely  doubtful,  particularly  in  view  of  section  2189  being 
section  4  thereof,  if  this  act  was  intended  to  apply  in  cases  where 
the  disputed  territory  is  patented  ground;  but  we  are  not  obliged  to 
pass  upon  that  question.  The  possession  is  averred  in  the  answer 
to  have  continued  for  about  five  and  a  half  years  prior  to  this  suit. 
In  view  of  what  has  already  been  said,  it  appears  that  such  posses- 
sion could  not  have  been  for  five  years  under  claim  of  title  in  good 
faith,  for  the  Wolfley  Case  was  decided  some  time  previous  to  the  ex- 
piration of  that  period.  Moreover,  the  matter  of  good  faith  is  ex- 
pressly made  material  by  the  statute.  It  was  appellant's  duty  to 
prove,  not  only  its  claim  and  color  of  title,  but  also  the  bona  jidest 
thereof.    This  it  made  no  effort  or  offer  to  show.    We  do  not  think  the 
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court  erred  upon  this  branch  of  the  case.  Two  other  assignments  of 
error  are  mentioned  by  counsel  in  their  brief,  but  they  are  hardly  of 
sufficient  importance  to  warrant  lengthy  consideration  in  this  opin- 
ion. We  are  satisfied  that  counsel's  position  regarding  them  is  not 
well  taken,  and  that  there  was  no  substantial  error  in  the  trial. 
The  judgment  is  affirmed. 
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SUPREME  COURT  OF  NEVADA^ 


CoMAiTA  V.  Kyle. 

Filed  February  2, 1885. 

1.  Bill  of  Sale— REquiRKMENTs  under  the  Statute. 

Under  the  statutes  of  Nevada  every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession,  or  under  his  control,  unless  the  same  be  accompanied 
by  an  immediate  delivery  and  crmtinucd  change  of  possession  of  things  sold, 
shall  be  conclusive  evidence  of  fraud  as  against  the  creditors  of  the  vendor. 

2.  Samk— Effect  as  to  Creditors — Delivery — Change  op  Posskssion. 

A  bill  of  sale,  intended  by  the  parties  to  cover  a  **  wood  and  coal  ranch,  *  *  # 
tog  ther  with  the  wood  chopped,  and  pil«  '  or  pitted,  and  all  the  coal  burned, 
with  two  horses  and  one  wagon,"  is  not  good,  as  against  creditors  of  the  vendor, 
in  the  absence  of  other  acts  by  the  parties  sufficient  to  make  out  a  complete 
legal  delivery  and  change  of  possession. 
8.  Samk— Change  of  Possession  —  Evidence  —  Dibmisbal  of  Vendor's  Serv- 
ants. 

The  dismission  from  service  of  the  employes  of  the  vendor  in  a  bill  of  sale 
"Will  not,  of  itself,  operate  as  an  act  sufficient  to  make  out  a  complete  delivery 
and  change  of  possession  of  the  property. 

Appeal  from  a  judgment  of  the  Sixth  judicial  district  court,  Eureka 
county,  entered  in  favor  of  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

H,  K.  Mitchell,  for  appellant. 

Baker  d  WincSy  for  respondent. 

Leonard,  J.  This  is  an  action  to  recover  damages  for  the  alleged 
conversion  of  personal  property,  to-wit,  about  15,000  bushels  of  char- 
coal and  450  cords  of  wood.  The  following  uncontradicted  facts 
were  proven  by  plaintiff : 

On  the  fifteenth  of  November,  1882,  one  Locatelll  was  indebted  to  plaintiff 
in  the  sum  of  ^2,120.  On  the  evening  of  said  day.  defendant,  the  sheriff  of 
Eiu-eka  county,  came  to  plaintiff's  house  and  stopped  all  night.  After  mak- 
ing several  inquiries,  plaintiff  concluded  that  defendant  was  on  the  way  to 
Loeiitelli's  ranch  for  the  purpose  of  attaching  the  latter's  property.  Plaintiff 
waited  until  defendant  had  retired  for  the  night,  when  he  started  for  Loca- 
telli's  ranch.  He  arrived  there  about  7  o'clock  in  the  morning.  He  took 
with  him  a  man  by  the  name  of  Allison,  to  assist  him  in  settlinjf  with  Loca- 
telli.  Plaintiff  informed  Locatelli  that  the  sheriff  was  then  on  his  way  to 
attach  him,  and  proposed  to  pay  him  3100  in  coin,  and  satisfy  his  indebted- 
ness for  work  done  in  burning  coal  and  cutting  wood,  and  cancel  Locatelli's 
indebtedness  to  plaintiff,  if  Locatelli  would  sell  him  the  ranch  and  the  wood, 
and  coal  thereon.  Locatelli  accepted  the  proposition,  and  thereupon  he  exe- 
cuted to  plaintiff  the  following  instrumeut  in  writing: 

"S2J20.  Antelope  Valley,  November  16,  1882. 

"This  is  to  certify  that  for  and  in  consideration  of  the  sum  of  two  thousand 
and  one  hundred  and  twenty  dollara,  the  receipt  whereof  is  hereby  acknowl- 
edged, I  have  this  day  sold,  and  do  by  these  presents  sell  and  deliver,  to  John 
Couuiita  a  certain  wood  and  coal  ranch  on  which  I  now  reside,  situate  west  of 
Antelope  Valley,  and  immeiliately  west  of  Antelope  Valley,  and  immediately 
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west  of  the  oia  LAinaroux  ranch,  together  with  the  wood  chopped,  and  piled 
or  pitted,  and  all  the  coal  burned,  with  two  horses  and  one  wagon,  to  have 
and  to  hold  the  same  for  himself  and  his  heirs  forever. 

"Witness:    ,  Giacomo  Locatelli. 

"I.  T.  Wilson, 
"Joel  Allison. 

After  executing  the  above  instrument,  Locatelli  and  plaintiff  were  in- 
formed that  the  former  must  discharge  his  hired  men,  go  away  from  the 
ranch,  and  leave  plaintiff  in  charge  and  possession  of  everything.  This  was 
done.  Locatelli  remained  away  about  10  days.  Before  or  after  the  execu- 
tion and  delivery  of  the  certificate  or  bill  of  sale,  Locatelli  did  nothing  re- 
lating to  the  wood  or  coal  other  than  as  above  stated.  There  were  no  words 
or  acta  of  delivery  of  either  wood  or  coal.  Plaintiff  did  nothing  to  take  pos- 
session of  either,  except  to  receive  the  bill  of  sale.  The  coal  was  in  six  or 
seven  piles,  some  distance  from  each  other  and  from  the  cabin  where  the  bill 
of  sale  was  executed  and  delivered  to  plaintiff.  Plaintiff  did  not  go  to  the 
stacks  of  coal  or  piles  of  wood,  and  had  never  before  that  morning  been  on 
the  ranch  or  seen  the  property.  Nearly  all  the  wood  and  coal  were  in  the 
canon  near  the  cabin,  and  nearly  all  in  plain  sight  of  the  cabin.  In  about  an 
hour  after  the  purchase  had  been  made,  and  Ix>catelli  had  left  the  cabin  and 
ranch,  defendant  arrived,  and  levied  his  writ  of  attachment  upon  the  ranch, 
wood,  coal,  etc.,  in  question,  in  the  case  of  Tognini  v  Locatelli.  At  that 
time  plaintiff  had  done  nothing  in  relation  to  the  property,  except  to  receive 
the  bill  of  sale.  Before  the  levy,  plaintiff  showed  defendant  the  bill  of  sale 
as  the  source  of  his  claim  and  title,  and  notified  him  that  he  had  bought  all 
the  property  described  therein  from  Locatelli,  and  had  paid  for  it.  Imme- 
diately after  the  levy,  plaintiff  left  the  ranch,  and  has  never  returned.  Plain- 
tiff introduced  no  proof  as  to  the  extent  of  the  ranch,  or  that  it  was  inclosed. 
The  bill  of  sale  was  executed  and  delivered  to  plaintiff  in  the  cabin  which  be- 
longed to  Locatelli,  and  which  was  occupied  by  him  and  his  men  when  work 
ing  on  the  ranch.  It  is  not  disclosed  whether  or  not  the  land  is  a  portion 
of  the  public  domain. 

Upon  the  above  facts  shown  by  plaintiffi  defendant  moved  for  a 
nonsuit  upon  the  following  grounds : 

^ First,  That  the  uncontroverted  case  made  by  plaintiff  constituted  a  fraud 
in  law. 

*^ Second,  That  from  the  testimony  it  appears  that  plaintiff  claims  the  per- 
sonal property  described  in  the  complaint  by  virtue  of  a  pretended  purchase 
of  real  property  upon  which  the  personalty  is  situated,  and  that  the  instru- 
ment in  writing  under  which  he  claims  the  i-eal  property  is  insufficient  to  con- 
vey any  right  or  possession  to  the  real  property,  and  is  void. 

*' Third,  That  there  is  not  any  evidence  that  the  ranch  was  inclosed  by  any 
actual  inclosure,  or  anything  equivalent  thereto,  to  show  the  extent  of  plain- 
tiff's dominion  or  control  of  the  same,  as  chiimed  by  him,  or  otherwise. 

** Fourth,  That  the  testimony  shows  that  the  plaintiff  relies  upon  a  con- 
structive possession  of  the  land  where  the  coal  was  pitted  and  the  wood  piled 
to  make  out  his  possession  of  the  personal  property,  in  which  case  he  can  only 
recover  by  the  introduction,  as  evidence,  of  such  a  deed  as  will  vest  in  him  a 
legal  seizin  and  possession,  and  that  the  written  instrument  introduced  did 
not  convey,  and  does  not  convey,  to  him  any  right  of  possession;  the  same 
being  in  law  a  simple  parol  conveyance  of  land,  and  insufllcient  to  convey 
personal  property  thereon  as  against  creditors. 

''Fifth.  That  plaintiff  has  not  shown  any  delivery  of  the  personal  property, 
or  any  change  of  the  possession  thereof. '' 
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Did  the  court  err  in  denying  defendant's  motion  ?  Was  there  suffi- 
cient proof  of  delivery  and  change  of  possession  of  the  wood  and  coal 
to  entitle  plaintiff  to  the  finding  of  a  jury  upon  those  questions? 
There  were  no  words  or  acts  of  delivery  of  the  personal  property,  and 
plaintiff  did  not  do  anything  to  take  possession  of  the  wood  and  coal, 
except  to  receive  the  bill  of  sale.  A  delivery  of  the  bill  of  sale  was 
not  even  a  symbolical  delivery  of  the  personal  property  described 
therein.  Carter  v.  Willard,  19  Pick.  12;  Dempsey  v.  Gardner,  127 
Mass.  382.  Certainly,  Locatelli's  discharge  of  his  workmen  did  not 
constitute  a  delivery  or  change  of  possession  of  the  wood  and  coal; 
nor  did  Locatelli's  departure  have  that  effect,  although  coupled  with 
the  general  declaration  that  he  left  plaintiff  in  possession  of  every- 
thing. Undoubtedly,  plaintiff  might  have  taken  possession  of  the  per- 
sonal property  in  some  proper  manner  before  the  levy,  and,  had  he 
done  so,  there  would  have  been  a  complete  delivery  and  change  of 
possession,  as  was  held  by  this  court  in  Gaudette  v.  Travis,  11  Nev. 
157*  But  the  mere  departure  of  the  vendor,  together  with  the  execu* 
tion  and  delivery  of  the  bill  of  sale,  did  not  have  that  effect.  Those 
acts  would  not  iiave  constituted  a  sufficient  delivery  and  change  of 
possession  if  Locatelli  had  sold  the  personal  property  only.  In  that 
case,  considering  the  character  of  the  property,  plaintiff  would  not 
have  been  obliged  to  remove  it,  but  it  could  have  been  delivered,  and 
the  pits  of  coal  and  piles  of  wood  could  have  been  marked  in  plain- 
tiff's name.  Indeed,  counsel  for  respondent  do  not  claim  that  prior 
to  the  levy  there  was  a  sufficient  delivery  and  change  of  possession 
of  the  wood  and  coal,  independently  of  the  sale,  surrender,  and  taking 
possession  of  the  ranch.  It  is  said,  however,  that  as  between  the 
vendee  of  personal  property  and  an  attaching  creditor  of  the  vendor, 
the  former  has  a  reasonable  time  in  which  to  take  possession,  and 
that  whether  plaintiff  had  such  reasonable  time  prior  to  the  attach- 
ment was  a  question  for  the  jury  to  decide. 

The  statute  declares  that  every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control,  unless  the  same  be 
accompanied  by  an  immediate  delivery  and  continued  change  of  pos- 
session of  things  sold,  shall  be  conclusive  evidence  of  fraud  as  against 
the  creditors  of  the  vendor.  In  Clute  v.  Steele,  6  Nev.  335,  this  court 
decided  that  the  statute  is  satisfied  if  there  is  a  delivery  at  any  time 
before  the  rights  of  creditors  accrue,  by  attachment  or  otherwise.  Un- 
doubtedly, the  acts  that  constitute  a  delivery  and  change  of  possession 
vary  in  different  cases,  and  depend  upon  the  character  and  quantity 
of  the  property  sold.  But  in  every  case,  when  property  is  in  the 
vendor's  possession  or  under  his  control,  as  against  his  creditors,  there 
must  be  a  valid  delivery  before  the  writ  of  attachment  is  levied.  In 
this  case  there  was  no  conflict  of  evidence.  It  all  shows  that  there  was 
no  delivery  or  change  of  possession  of  the  wood  or  coal,  independently 
of  the  sale,  surrender,  and  taking  possession  of  the  ranch.  It  was, 
therefore,  the  duty  of  the  court  to  grant  a  nonsuit,  unless  plaintiff's 
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purchase  and  possession  of  the  ranch  constituted  a  sufficient  posses- 
sion of  the  property  in  dispute. 

It  is  conceded  that  the  bill  of  sale  did  not  convey  Locatelli's  title 
to  the  ranch.  There  was  no  proof  that  the  ranch  was  inclosed,  or 
had  any  established  boundaries.  Plaintiff,  then,  did  not  have  coji- 
structive  possession  of  any  portion  thereof.  Cannon  v.  Union  Lumber 
Co.  38  Cal.  674;  Wolf  skill  v.  Mala jowich,S9Ca.l.  281;  Eureka  M.  Co. 
V.  FFay,  11  Nev.  182.  He  had  actual  possession  of  the  cabin  only. 
Since  there  was  no  delivery  of  the  wood  and  coal,  actual  or  symbolical, 
should  we  assume  that  the  legal  title  to  the  ranch  was  in  Locatelli, 
nothing  less  than  a  conveyance  by  deed  of  the  real  estate,  with  sur- 
render of  possession  thereof  to  plaintiff,  would  have  given  the  latter 
possession  of  the  personal  property  thereon.  Sharon  v.  Shaw,  2  Nev. 
202 ;  Stephenson  v.  Clark,  20  Vt.  627;  Shumway  v.  Butter,  8  Pick.  443. 
Plaintiff  had  neither  actual  nor  constructive  possession  of  any  part  of 
the  ranch  outside  of  the  cabin,  or  of  the  wood  and  coal  thereon,  at  the 
time  of  the  levy,  and  the  motion  for  nonsuit  should  have  been  granted. 

In  view  of  the  conclusions  reached,  we  deem  it  unnecessary  to  point 
out  the  errors  contained  in  plaintiff's  first  and  second  instructions. 

The  judgment  and  order  appealed  from  are  reversed,  and  the  cause 
is  remanded. 
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aUPREMB  COURT  OF  CALIFORNIA. 


Metsan  t;.  Ghabbie.     (No.  9,354.; 

Filed  January  28,  1885. 

Motion  to  Dismiss  Appeal  Denied,  on  authority  of  8c7iaM  ▼.  Odell,  52  Cal.  449. 

Department  1.     Appeal  from  the  superior  court  of  Inyo  county. 
Reddy  d  Conklin,  for  appellant. 
J,  W.  P.  Laird,  for  respondent. 

By  the  Court.     On  the  authority  of  Schaeht  ▼.  Odell,  52  Cal.  449, 
the  motion  to  dismiss  the  appeal  is  denied. 


Jackson  r.  Looan.     (No.  7,223.) 

Filed  .January  28,  1885. 

CoNFLicyriNO  EvroEKCB— Findings— Judgment  Affibmbd. 

Where  there  is  a  subsiantial  conflict  in  the  evidence,  the  Judgment  of  the 
lower  court  wUi  not  be  disturbed. 

Appeal  from  judgment  of  superior  court,  city  and  county  of  San 
Francisco. 

Walter  Van  Dyke,  for  appellant. 

Saivyer  dt  Ball,  for  respondent. 

By  THE  Court,  (Thornton,  J.,  dissenting.)  There  was  a  substan- 
tial conflict  in  the  evidence,  bearing  on  the  material  findings  of  fact 
in  the  decision  of  the  court  below.     Judgment  and  order  affirmed. 


M  Cal.  874 

Chollab  Mining  Co.  v.  Wilson,  Judge.     (No.  9,741  •} 
Filed  January  26,  1885. 

1.  Proceeding  to   Kemovb  Officers  of  Corporation  —  Corporation  as  a 

Party. 

As  representing  the  stockholders,  a  corporation  is  a  party  beneficially  inter- 
ested in  a  proceeding  for  the  removal  of  Its  officers,  and  it  is  therefore  prop- 
erly brought  by  the  corporation. 

2.  Same— Allegations  in  Petition. 

In  such  a  proceeding  the  petition  should  state  the  number  of  shareholders, 
so  that  the  court  could  see  on  its  face  the  number  of  shareholders  necessary  to 
constitute  a  majority.  A  simple  allegation  that  the  signers  constitute  a  ma- 
jority of  the  shareholders  is  not  enough. 

8.  Same— Act  of  March  21,  1872,  Construed. 

The  words  "  majority  of  shareholders,"  as  used  in  the  act  of  March  21, 1872, 
mean  a  majority  of  the  persons  holding  shares,  and  not  **  the  holders  of  a  ma- 
jority of  the  stock,''  and  a  petition  signed  by  less  than  a  majority  of  the  share- 
holders, though  the  signers  held  a  majority  of  the  stock,  is  therefore  insufficient. 

4.  Same— Act  of  3Iarch  21,  1872,  Iield  unconstitutional  and  void. 

Department  1.     Application  for  writ  of  prohibition.     This  was  a 
proceeding  on  the  part  of  a  corporation  and  its  shareholders  to  re- 
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move  the  existing  officers  in  the  manner  provided  by  the  act  of  March 
21, 1872,  (St.  1871-72,  p.  443.)  The  petitioner  in  this  court  seeks 
to  have  the  proceedings  enjoined,  on  the  ground  that  thej.are  irregu- 
lar and  insufficient. 

James  M.  AUen  and  B,  C.  Whitman,  for  petitioner. 

J.  H.  Boalt,  for  respondent. 

Thornton,  J.  Application  for  writ  of  prohibition.  The  court  is  of 
opinion  that  this  proceeding  is  well  brought  by  the  corporation.  As 
representing  the  stockholders,  it  is  a  party  beneficially  interested. 
The  petition  addressed  to  the  judge  contains  the  allegation  that  the 
signers  thereof  (nine  in  number)  constituted  "a  majority  of  the  share- 
holders" of  the  corporation — the  ChoUar  Mining  Company.  I  am  of 
opinion  that  the  allegation  of  the  petition  in  this  regard  is  insuffi- 
cient. V  should  state  the  number  of  the  shareholders,  so  that  the 
court  below  can  see  on  the  face  of  the  petition  that  the  signers  do  in 
fact  constitute  the  majority  of  such  shareholders.  In  the  petition  to 
this  court  it  is  averred  that  there  were,  when  the  petition  to  the  court 
below  was  made  and  verified  by  its  nine  signers,  and  are  now,  more 
than  60  of  such  shareholders.  This  averment  is  not  denied;  and  it 
is  urged,  on  behalf  of  the  application  made  to  this  court,  that  under 
such  circumstances  the  court  below  had  no  authority  to  proceed,  in- 
asmuch as  it  was  not  signed  by  a  majority  of  shareholders.  I  am 
further  of  opinion  that  this  contention  must  be  sustained.  The  act 
of  1872,  under  which  this  proceeding  is  taken,  requires  that  the  peti- 
tion must  be  signed  by  a  majority  of  the  shareholders.  See  section 
1,  Act  1872,  (St.  1871-72,  p.  443.)  The  authority  to  the  superior 
court  to  proceed  is  wholly  statutory.  It  is  a  special  proceeding  pro- 
vided by  statute,  not  according  to  the  course  of  the  common  law,  and 
to  invest  such  court  with  jurisdiction,  the  requisites  of  the  act  must 
be  complied  with,  and  it  must  so  appear  on  the  face  of  the  record. 
If  not  so  complied  with  the  court  has  no  jurisdiction  to  proceed. 
This  is  so  clearly  the  law  that  it  is  unnecessary  to  cite  authority  to 
sustain  it;  but  we  will  refer  to  Pulaski  Co.  v.  Stuart,  28  Grat.  872. 

The  argument  of  the  respondent  as  to  the  construction  of  the  act 
of  IS 72  has  been  fully  weighed,  but  I  can  see  no  good  reason  for  hold- 
ing  that  the  words  "majority  of  shareholders"  mean  the  same  thing 
as  "the  holders  of  the  majority  of  the  stock."  The  difference  between 
the  expression  "majority  of  the  shareholders"  and  "the  holders  of  the 
majority  of  the  stock,"  was  clearly  understood  by  the  legislature 
which  enacted  the  act  of  1872.  Both  are  used  in  the  act.  If  both 
were  the  same  in  meaning,  why  alter  the  form  of  the  words  used  ?  The 
language  of  the  statute  is  clear  and  unambiguous,  and  in  such  case 
the  argument  as  to  results  is  entitled  to  little  weight.  As  this  view 
is  decisive  of  the  cause,  it  is  unnecessary  to  consider  the  other  ques- 
tions ably  discussed  on  the  argument.  I  am  of  opinion  that  the  ap- 
plicant is  entitled  to  the  writ  of  prohibition  prayed  for,  and  it  is  ac- 
cordingly ordered  to  be  issued. 
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McEiNBTBT,  J.  I  concur  in  the  judgment.  The  act  of  March  21, 
1872,  (St.  1871-72,  p.  443,)  is  unconstitutional  and  Toid.  Spencer 
Creek  Water  Co.  v.  Vallejo,  48  Cal.  70. 

Mtrigk,  J.  I  concur  in  the  judgment  on  both  grounds  mentioned 
in  the  opinions  of  my  associates. 


66  Cal.  883 

White  v.  Conway  and  others.     (No.  8,430.) 
FUed  January  27,  1885. 

1.  Statute  of  Limitations — ^Action  on  Judgmsnt. 

An  action  on  a  judgment  brought  within  five  years  from  the  date  of  the  judg- 
ment is  not  barred  by  the  statute  of  limitations. 

2.  Bamk— Partnership— Final  and  Interlocutory  Judgments. 

A  judgment  dissolving  a  partnership,  ascertaining  the  sum  of  money  due  by 
the  copartners  to  plaintiff,  ordering  a  sale  of  the  partnership  property  and  ef- 
fects, and  decreeing  payment  therefrom  of  the  amount  due  plaintiff,  but  pro- 
viding that  in  case  the  amount  realized  from  such  sale  is  not  sufficient  to  pay 
plaintiff's  judgment  that  the  plaintiff  shall  be  entitled  to  a  personal  judgment 
against  the  individual  members  of  the  firm  for  the  deficiency,  is  not  a  final 
judgment,  but  merely  an  Interlocutory  decree,  and  in  case  of  such  deficiency 
no  cause  of  action  arises  on  the  j'udgment,in  favor  of  plaintiff,  until  the  rendi- 
tion of  a  personal  judgment  against  the  individual  partners. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

E.  T.  Hutchinson,  for  appellant. 

Sawyer  dt  Ball,  for  respondent. 

MoKee,  J.  The  subject-matter  of  the  action  in  hand  is  a  Judg- 
ment which,  it  is  alleged,  was  rendered  against  the  defendants  and 
docketed  on  the  sixteenth  of  June,  1874.  The  action  was  brought 
on  the  twenty-sixth  of  May,  1879,  within  five  years  from  the  date  of 
the  judgment;  therefore  the  action  was  not  barred  by  the  statute  of 
limitations.  But  it  is  contended  that  the  judgment  is  not  a  final 
judgment,  upon  which  an  action  is  maintainable,  but  is  merely  an 
order  made  after  the  final  judgment  which  was  given  in  the  case; 
and  as  that  was  rendered  more  than  five  years  before  the  commence- 
ment of  this  action,  the  cause  of  action  is  barred. 

It  appears  that  on  the  fifteenth  of  April,  1871,  James  H.  White, 
respondent,  brought  an  action  against  Edward  Conway,  Theodore 
Sneil,  0.  W.  Easton,  and  40  or  more  defendants,  for  the  dissolution 
of  a  partnership  then  existing  under  the  firm  name  of  E.  Conway 
&  Co.,  an  accounting  between  the  partners,  sale  of  the  partnership 
property,  payment  of  the  amount  which  might  be  found  due  to  the 
plaintiff  upon  such  accounting,  and  for  general  relief.  After  the 
taking  of  an  account  by  a  referee,  to  whom  the  action  was  referred 
for  that  purpose,  the  court,  upon  the  report  of  the  referee,  on  the 
thirteenth  of  November,  1873,  found  there  was  due  and  owing  to  the 
plaintiff  $12,486.45,  for  which,  after  decreeing  a  dissolution  of  the 
partnership,  judgment  was  entered,  with  costs,  in  favor  of  the  plain- 
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tiff  and  against  E.  Conway  &  Co.,  and  the  partnership  assets  were 
ordered  to  be  sold,  and  the  proceeds  of  sale  applied  as  follows : 

"That  one-half  of  the  proceeds  of  said  sale  be  paid  to  said  plaintiff  and  the 
parties  claiming  shares  in  the  firm  of  E.  Conway  &  Co.  by  assignment  from 
plaintiff  and  said  O.  W.  Easton,  in  proportion  to  interests  which  they  re- 
spectively hold  in  said  one-half. 

"That  out  of  the  remaining  one-half  there  be  paid  to  said  plaintiff,  White, 
the  sum  of  (612,486.45)  twelve  thousand  four  hundred  and  eighty-six  45-100 
dollars  in  United  States  gold  coin,  the  amount  above  found  to  be  due  him, 
and  in  case  there  should  not  be  sufficient  arising  from  said  sale  to  pay  said 
amount  to  said  White,  that  then  and  in  that  case  said  Wliite  have  judgment 
against  Edward  Conway  and  Theodore  Snell  for  such  deficiency,  for  which 
execution  may  issue." 

Under  that  judgment  the  partnership  assets  were  sold.  The  pro- 
ceeds of  sales  amounted  to  $1,800,  and  upon  being  applied  accord* 
ing  to  the  provisions  of  the  judgment  there  was  found  to  remain  of 
said  judgment  a  balance  of  $12,493.17,  for  which  the  court,  on  the 
sixteenth  of  June,  1874,  upon  motion  of  the  plaintiff's  attorney,  and 
without  notice  to  the  defendants,  rendered  judgment  as  follows : 

"It  is  ordered,  adjudged,  and  decreed  that  the  said  balance  of  $12,493.17, 
gold  coin,  of  said  judgment,  is  a  personal  judgment  against  said  defendants, 
Edward  Conway  and  Theodore  Snell,  to  be  collected  from  their  joint  prop- 
erty, if  any  joint  property  can  be  found,  and  if  there  cannot  be  found  any 
joint  property,  then  from  the  separate  property  of  either  the  said  Edward 
Conway  or  Theodore  Snell,  in  gi>ld  coin;  and  the  clerk  of  this  court  is  hereby 
authorized  and  directed  to  docket  a  personal  judgment  against  said  defendants, 
Edward  Conway  and  Theodore  Snell,  for  said  balance  of  said  original  judg- 
ment of  $12,498.17,  gold  coin,  and  to  issue  an  execution  or  executions  there- 
for against  their  joint  property,  and  in  case  no  joint  property  of  said  parties 
can  be  found,  then  against  the  separate  property  of  either  of  them,  with  in- 
terest at  7  per  cent,  per  annum." 

Upon  this  last  judgment  the  action  is  founded.  This  being  the 
case,  the  question  arises,  which  of  these  judgments  is  the  final  judg- 
ment? 

In  Clark  v.  Dunnam,  46  Cal.  208,  it  was  held  that  a  judgment  dis- 
solving a  partnership,  ascertaining  the  sum  of  money  due  by  the  co- 
partners to  the  plaintiff,  and  ordering  a  sale  of  all  the  partnership 
property  and  effects,  out  of  the  proceeds  of  which  the  court  directed, 
among  other  things,  payment  of  the  amount  due  to  the  plantiff,  and 
distribution  of  any  surplus  among  the  copartners  in  the  manner  fixed 
by  the  decree,  was  a  final  judgment.  "It,"  says  the  court,  "ascer- 
tained and  adjudged  *  *  *  the  whole  matter  in  litigation.  Noth- 
ing thereafter  remained  to  be  done  except  to  execute  the  decree  by  a 
sale  of  the  property  and  a  distribution  of  the  proceeds  in  the  manner 
fixed  by  the  decree  itself.  This  was  a  mere  ministerial  duty,  and 
nothing  was  left  for  the  court  to  do  except  to  see  that  the  decree  was 
properly  executed."  But  such  a  decree  is  only  final  if  all  the  conse- 
quential directions,  depending  upon  the  result  of  the  referee's  report, 
are  contained  in  the  decree,  so  that  no  further  decree  of  the  court 
will  be  necessary,  upon  the  confirmation  of  the  report,  to  give  the  par- 
v.5p,no.8— 43 
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ties  the  entire  and  full  benefit  of  the  previous  decision  of  the  court. 
Beebe  v.  Russell,  19  How.  285;  Bostwick  v.Brinkerkoff,  106  U.  S.  3; 
S.  C.  1  Sup.  Ct.  Rep.  15;  Clark  v.  Brooks,  2  Abb.  Pr.  (N.  S.)  405. 

By  the  first  decree  in  the  case,  the  court  adjudged  that  the  plain- 
tiff was  entitled  to  relief  for  the  money  found  to  be  due  him  by  E. 
Conway  &  Go.  against  the  partnership  property,  and  also  against 
two  of  the  copartners.  One  of  the  objects  of  the  reference  was, 
therefore,  to  ascertain  how  far  the  proceeds  of  sales  of  the  partner- 
ship property  would  go  towards  satisfaction  of  the  plaintiff's  demand, 
in  order  that  a  personal  judgment  might  be  entered  in  his  favor 
against  the  two  copartners  for  the  balance.  This  could  only  be  done 
upon  the  report  of  the  sales  of  the  partnership  property;  and,  upon 
the  confirmation  of  the  report,  the  final  judgment,  necessary  to  give 
the  plaintiff  the  full  benefit  of  the  previous  decree,  was,  according  to 
the  provisions  of  the  decree  itself,  to  be  entered.  The  judgment  thus 
provided  for  by  the  decree,  and  which  was  afterwards  entered,  can- 
not be  regarded  as  a  mere  order  to  carry  the  former  decree  into 
effect,  for  the  former  decree  did  not  fix  the  extent  of  the  liability  of 
the  copartners  against  whom  it  was  to  be  rendered;  that  could  not 
be  done  until  the  deficiency  from  the  sale  of  the  partnership  prop- 
erty was  ascertained  and  determined.  It  was  therefore  reserved  by 
the  court  until  the  coming  in  of  the  report  of  sales,  which  was  to 
serve  as  the  basis  upon  which  the  court  would  proceed  to  render 
judgment.  Ryan  v.  McLeod,  9  Reporter,  493.  That  judgment,  when 
rendered,  finally  disposed  of  the  whole  merits  of  the  cause  according 
to  the  former  decision  of  the  court.  It  was  the  only  personal  judg- 
ment entered  against  the  defendants  therein  named,  and  the  only 
judgment  in  the  case  against  them  enforceable  by  execution  or  action. 
Seligman  v.  Kalkman,  17  Cal.  152.  As  such  it  was  the  final  judg- 
ment in  the  cause,  and  until  it  was  rendered  no  cause  of  action  ac- 
crued in  favor  of  the  plaintiff.  The  statute  of  limitations  commenced 
to  run  upon  it  and  not  upon  the  former  decree,  which,  in  its  relation 
to  the  judgment  in  suit,  was  merely  interlocutory.  Judgment  and 
order  af&rmed. 

We  concur :     McKinstry,  J. ;  Ross,  J. 


2  Cal.  Unrep.  437 

People  ex  rcl.  O'Donnell  r.  Bartlett,  Mayor.    (No.  9,871.) 

Filed  January  27,  1885. 

Mandamus — Board  op  Supervisors — Repeal  of  Resolution. 

"Where  the  resolution  of  a  board  of  supervisors,  to  enforce  which  an  alterna- 
tive writ  of  mandate  has  been  issued,  is  afterwards  repealed,  the  writ  must  be 
dismissed. 

Department  2.  Mandamus  to  compel  the  new  city  hall  commis- 
sioners to  allow  fitting  up  of  a  public  morgue  in  place  set  apart  by 
resolution  of  the  board  of  supervisors. 
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W.  A.  Cornwall,  for  petitioner. 

John  Lord  Love^  for  respondent. 

Bt  the  Court.  The  relator  bases  his  claim  on  a  resolution  of  the 
board  of  supervisors,  passed  in  the  month  of  December,  1884.  It  ap- 
pears by  the  answer  of  respondent  that  said  resolution  was  afterwards, 
and  before  the  filing  of  said  answer,  repealed  by  said  board.  It  there- 
fore  follows  that  the  alternative  writ  heretofore  issued  must  be  dis- 
charged, and  the  proceeding  be  dismissed;  and  it  is  so  ordered. 


66  Cal.  KT 

Alexvndbr  v.  Municipal  Court.     (No.  7,130.) 

Filed  January  28, 1885. 

Municipal  Court  of  Appeals— Dis^issai.  fob  Want  op  PaosEcuTioN—REvrEw 
ON  Certiorari. 

The  municipal  court  of  appeals  hai^  power  to  dismiss  an  appeal  for  failure  to 
prosecute  it,  or  for  ud  necessary  delay  In  bringing  it  to  a  hearing.  To  decide 
whether  there  has  been  such  a  failure  to  prosecute  an  appeal,  requires  the  ex- 
ercise of  judgment  on  the  part  of  the  court,  and  an  erroneous  decision  of  the 
question,  therefore,  affords  no  ground  for  a  review  of  the  judgment  on  eerti-' 
arari, 

In  bank.  Appeal  from  the  superior  court  of  the  city  and  county 
of  San  Francisco.  The  opinion  in  this  case  in  department  appears 
in  4  Pao.  Ebp.  961. 

R.  Percy  Wright,  for  appellant. 

Jo8.  Rothchild,  for  respondent. 

Sharpstein,  J.  The  respondent  had  the  power  to  dismiss  an  ap- 
peal for  a  failure  to  prosecute  it,  or  unnecessary  delay  in  bringing  it 
to  a  hearing.  Code  Civil  Proc.  980.  Said  court  dismissed  the  ap- 
peal in  RothBchild  y.  Alexander  "for  want  of  prosecution."  Conced- 
ing that  the  record  does  not  show  the  existence  of  that  or  any  other 
valid  ground  for  the  dismissal  of  the  appeal,  was  such  dismissal  with- 
out or  in  excess  of  the  jurisdiction  of  said  lourt?  If  not,  the  order 
cannot  be  reviewed  on  certiorari.  The  court  had  the  power  to  dis- 
miss the  appeal  for  a  failure  to  prosecute  it;  and  the  question  whether 
there  had  been  a  failure  to  prosecute  it  was  one  which  the  court 
would  have  to  decide  whenever  a  motion  was  made  to  dismiss  on  that 
ground.  The  most  that  can  be  claimed  in  this  case  is  that  the  court 
erroneously  decided  there  had  been  a  failure  to  prosecute;  because, 
in  case  of  a  failure  to  prosecute,  a  dismissal  is  expressly  author- 
ized. The  question  whether  there  had  been  a  failure  or  not  was  one 
on  which  the  court  was  authorized  to  pass,  and,  if  it  decided  cor- 
rectly, no  question  of  jurisdiction  could  arise.  And  we  think  that 
none  can  arise  where  a  court  erroneously  decides  a  question  which  it 
has  the  power  to  decide.  To  decide  whether  there  has  been  a  failure 
to  prosecute  an  appeal  requires  the  exercise  of  judgment.  The  Code 
does  not  say  what  shall  be  deemed  to  constitute  such  a  failure.  '.It 
was,  therefore,  the  duty  of  the  court  to  determine  what  did,  and  an 
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erroneous  decision  of  the  question  afforas  no  ground  for  a  review  of 
the  judgment  on  certiorarL     Judgment  affirmed. 

We  concur:     Eoss,  J.;  Morrison,  C.  J.;  McKbe,  J. 

66  Cal.  388 

In  re  Estate  of  Gharky,  Deceased.     (No.  8,138.) 

Filed  January  28  1885. 

Probate  Sale  of  Real  pROPERTr— Amendment  op  Petition. 

A  petition  for  the  sale  of  real  property  belonj^ing  to  the  estate  of  a  deceased 
person  must  contain  a  **  general  description  Oi  all  the  real  property  of  which 
the  decedent  died  seized,"  and  where  a  petition  does  not  so  describe  all  of  the 
property,  and  the  court  on  the  day  fixed  for  hearing  allows  it  to  be  amended 
by  adding  another  parcel,  and  it  is  reverifled  on  the  same  day,  it  is  error  for  the 
court  to  then  make  an  order  of  sale  on  the  amended  petition  without  further 
notice.    The  court  should  treat  it  as  a  new  petition  and  should  proceed  de  novo. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  Santa 
Cruz. 

Charles  B.  Younger,  for  appellant. 

W.  D.  Storey y  for  respondents. 

Myrice,  J.  Appeal  from  an  order  directing  the  sale  of  real  estate 
of  the  testator.  The  executor  described  in  his  petition  for  the  sale 
10  parcels  of  real  estate,  and  due  notice  was  given  of  the  day  fixed 
for  the  hearing.  On  the  day  fixed  for  the  hearing  the  executor  moved 
the  court  for  leave  to  amend  the  petition  by  adding  another  parcel  of 
real  estate,  which  motion  was  granted.  The  petition  was  accordingly 
amended,  and,  as  amended,  was  reverified  on  that  day.  Thereupon, 
without  further  notice,  the  court  made  an  order  for  sale  of  real  estate, 
vv^hich  order  is  appealed  from.  On  the  argument  in  this  court  it  was 
not  contended  that  the  description  of  the  added  parcel  was  not  in  the 
inventory  of  the  property  of  the  estate.  It  was  error  to  make  the 
order  of  sale  on  the  petition  as  amended  without  further  notice.  The 
petition  must  contain  "a  general  description  of  all  the  real  property 
of  which  the  decedent  died  seized."  Section  1537,  Code  Civil  Proc. 
As  well  might  the  executor  give  a  description  of  one  parcel,  and  at 
the  hearing  add  ten  others,  as  to  give  ten  and  at  the  hearing  add  one. 
The  court  should  have  treated  the  petition  when  amended  as  a  new 
petition,  and  have  proceeded  de  novo. 

Order  reversed,  and  cause  remanded  for  further  proceedings. 

We  concur :  Eoss,  J. ;  Thornton,  J. ;  McKeb,  J. ;  Morrison,  C.  J.  j 
MoKinstry,  J.;  Sharpstein,  J. 
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66  Cal.  394 

People  v.  Beam.     (No.  20,009.) 
Filed  January  29, 1885. 

1.  Criminal  Law  and  Procbdure—Information— Preliminaut  Examination. 

A  complaint  made  before  a  justice  of  the  peace  charging  a  defendant  with 
the  crime  alleged  in  the  information,  under  which  an  examination  is  held,  and 
witnesses  examined  before  such  magistrate,  and  the  defendant  thereupon  held 
to  answer,  is  a  sufficient  ground  to  warrant  the  district  attorney  in  filing  an 
information. 

2.  8ame— Assault  with  Deadly  Weapon  with  Intent  to  Murder — Intorha- 

TION. 

An  information  charging  an  assault  by  defendant  with  a  deadly  weapon 
with  intent  to  murder  charges  but  one  crime,  and  is  good  and  sufficient. 

S.  Same— Postponement  of  Criminal  Case  in  Justice's  or  Police  Court. 

Before  the  commencement  of  a  criminal  trial  in  any  justice's  or  police  court, 
either  party  may,  upon  good  cause  shown,  have  a  reasonable  postponement 
thereof ;  but  if  no  application  is  made  therefor  until  the  jury  has  been  selected 
and  sworn  to  try  the  case,  and  no  cause  is  given  for  the  delay  in  making  the 
application,  it  is  not  error  for  the  court  to  refuse  a  postponement  at  that  stage 
of  the  case. 

4.  Same— Instructions  Examined  and  Sustained. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  Del 
Norte. 

S.  F.  Cooper^  for  appellant. 

The  Attorney  General,  for  respondent. 

Morrison,  G.  J.  The  information  charges  the  defendant  with  the 
crime  of  an  assault  with  a  deadly  weapon  with  intent  to  murder,  com- 
mitted as  follows : 

"The  said  William  H.  Beam,  on  or  about  the  tenth  day  of  May,  A.  D.  eight- 
een hundred  and  eighty-four,  at  the  county  of  Del  Norte,  state  of  California, 
In  and  upon  one  Samuel  Winton,  then  and  there  being,  an  assault  did  make, 
with  a  deadly  weapon,  with  intent  then  and  there  the  said  Samuel  Winton 
unlawfully,  willfully,  feloniously,  and  of  his  malice  aforethought  to  kill  and 
murder,  contrary  to  the  form  of  the  statute,"  etc. 

The  first  point  made  in  appellant's  brief  is  "that  the  court  erred 
in  refusing  to  set  aside  the  information  in  said  action  on  the  motion 
of  defendant  for  the  reason  that  the  said  information  was  not  based 
on  any  charge  for  which  the  said  defendant  has  been  held  to  answer." 
It  appears  in  the  transcript  that  a  complaint  was  duly  made  against 
the  defendant  before  one  D.  S.  Sartwell,  a  justice  of  the  peace,  charg- 
ing the  defendant  with  the  crime  alleged  in  the  information.  Wit- 
nesses were  examined  before  said  magistrate,  and  the  defendant  was 
held  to  answer  the  charge  by  the  justice  of  the  peace  on  the  nine- 
teenth daj  of  May,  1884.  The  information  was  filed  by  the  district 
attorney  on  the  twenty-seventh  day  of  the  same  month.  So  far  as 
the  record  shows,  the  preliminary  steps  were  regular,  and  such  as  to 
warrant  the  district  attorney  in  filing  the  information.  Penal  Code, 
§  809.  There  was  no  error  in  denying  the  motion  to  set  aside  the 
information  on  the  ground  upon  which  the  motion  was  made. 

The  next  alleged  error  is  **that  the  court  erred  in  overruling  the  de- 
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murrer  filed  in  said  action,  for  in  this  information  two  offenses  were 
definitely  charged  against  the  defendant."  We  are  unable  to  discover 
from  the  information  what  the  two  offenses  are,  and  defendant's  attor- 
ney has  failed  to  point  them  out  in  his  brief.  The  information  charges 
an  assault  by  the  defendant  on  one  Samul  Winton  with  a  deadly 
weapon,  with  intent  to  murder,  and  there  is  no  other  crime  charged 
in  it.  The  information  is  good  and  sufficient  under  the  Code.  The 
demurrer  was,  therefore,  properly  overruled. 

The  next  point  made  is  *'that  the  court  erred  in  refusing  defendant 
a  continuance  in  the  case."  The  defendant,  in  support  of  his  motion 
for  a  postponement  of  the  trial,  made  an  affidavit  showing  that  one  Za- 
dok  Harris  was  an  important  and  material  witness  for  him  on  the  trial 
of  the  case;  that  Harris  had  been  duly  subpoenaed,  but  was  not  in  at- 
tendance; and  that,  therefore,  the  defendant  could  not  safely  proceed 
with  the  trial  of  the  case.  The  motion  was  denied,  ano  the  ruling  of  the 
court  below  on  this  application  is  assigned  as  error.  Tlie  record  shows 
that  the  case  was  set  down  for  trial  on  a  certain  day,  with  the  consent 
of  the  defendant,  and  there  was  sufficient  time  between  that  day  and 
the  day  fixed  for  the  trial  for  the  defendant  to  have  taken  the  deposi- 
tion of  the  absent  witness,  under  section  1336  of  the  Penal  Code.  The 
witness  was  sick,  suffering  from  the  effects  of  a  serious  gun-shot 
wound,  and  there  is  no  doubt  that  his  deposition  could  have  been 
taken  by  the  defendant  under  the  foregoing  section  of  the  Code.  No 
attempt  was  made  to  procure  his  deposition,  and  the  attorney  general 
insists  that  such  failure  constituted  such  want  of  proper  diligence  as 
justified  the  court  in  denying  defendant's  motion  for  a  postponement 
of  the  trial. 

Bat  there  is  another  ground  upon  which  we  think  the  action  of  the 
court  may  be  properly  sustained.  Section  1438  of  the  Penal  Code 
provides  that  before  the  commencement  of  the  trial  either  party  may, 
upon  good  cause  shown,  have  a  reasonable  postponement  thereof ;  and 
section  1052  of  the  same  Code  provides  that  when  an  action  is  called 
for  trvil,  or  at  any  time  previous  thereto,  the  court  may,  upon  suffi- 
cient cause,  direct  the  thai  to  be  postponed  until  another  day.  The 
record  in  this  case  shows  that  no  application  for  a  postponement  was 
made  when  the  case  was  called  for  trial,  or  at  any  time  previous 
thereto;  but  it  was  made  after  a  jury  had  been  selected  and  sworn 
to  try  the  case,  and  after  evidence  had  been  introduced  on  behalf  of 
the  prosecution.  No  cause  whatever  is  shown  why  the  application 
was  not  made  sooner,  and  we  do  not  think  the  court  was  bound,  under 
defendant's  showing,  to  grant  his  motion  for  a  postponement.  The 
point  is  therefore  held  not  to  be  well  taken. 

The  fourth  and  last  point  made  on  the  appeal  challenges  the  ac- 
tion of  the  court  below  in  modifying  the  eighth  instruction  asked  by 
defendant,  and  giving  it  in  its  modified  form.  The  instruction  which 
it  is  claimed  was  correct,  and  should  have  been  given  in  the  language 
in  which  the  same  was  asked,  was  as  follows: 
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"If  Samuel  Winton  had  made  an  attempt  on  the  chastity  of  the  sidter  of  the 
defendant  when  she  was  eleven  years  of  age,  and  she  first  on  the  morning  of 
the  difficulty  between  tne  defendant  and  Winton  informed  her  brother  of  said 
attempt,  and  if  the  jury  believe  that  the  information  thus  conveyed  to  him 
was  followed  by  great  anger,  and  that  such  provocation  would  be  suf&cient 
to  stir  the  resentment  of  a  reasonable  man,  then  I  charge  you  that  you  may 
take  such  provocation  into  your  consideration  in  fixing  the  degree  of  the  guilt 
of  the  defendant." 

The  court  modified  the  instrnction  by  adding  the  following: 
But  if  the  defendant  was  so  far  in  possession  of  his  mental  faculties  as  t 
be  capable  of  knowing  that  the  act  of  shooting  was  wrong,  any  partial  defect 
of  understanding  which  might  cause  him  more  readily  to  give  way  to  passion 
than  a  man  ordinarily  reasonable  cannot  be  considered  for  any  purpose." 

The  instruction  thus  modified  was  given,  and  we  see  no  error  in 
the  action  of  the  court  of  which  defendant  can  complain.  The  instruc- 
tion requested  by  defendant  was  too  favorable  to  him,  and  was  prop- 
erly refused,  in  the  language  in  which  the  same  was  asked.  No  er- 
ror appears  in  the  record  calling  for  a  reversal,  and  the  judgment  is 
therefore  affirmed. 

We  concur:    Shabpstein,  J. ;  Myriok,  J. ;  Thornton,  J. ;  McKbe,  J. 

ee  Cbl  »M  

People  v.  Weber.     (No.  20,040.) 

Filed  January  29, 1885. 

Manslaughter— Verdict  Held  Sustained  by  Evidence. 

A  verdict  of  manslaughter  against  a  defendant  is  sustained  by  evidence  tlint 
a  light  tooU.  place  between  the  deceased,  and  appellant  and  his  co-defendant; 
that  they  both  gave  deceased  kicks  in  the  head,  (there  being  no  evidence  tuat 
they  were  m  ..vecessary  self-defense ;)  that  there  was  a  rupture  of  an  artery  in 
deceased's  head  caused  thereby ;    nd  that  death  resultec'  from  such  rupture. 

In  bank.  Appeal  from  ibe  superior  court  of  tLu  city  and  county 
of  San  Francisco. 

D.  J.  Murphy,  for  appellant. 

The  Attorney  General,  for  respondent. 

Morrison,  G.  J.  Tbe  defendant,  Louis  Weber,  and  one  August 
Florentine  were  prosecuted  by  information  for  tbe  murder  of  one 
Samuel  M.  Williamson,  charged  to  have  been  committed  in  the  city 
and  ODunty  of  Ban  Francisco  on  the  twentieth  day  of  January,  1884. 
Tbe  defendants  had  separate  trials,  and  defendant  Weber  was  con- 
Tioted  of  the  crime  of  manslaughter.  The  bill  of  exceptions  states 
that— 

"There  was  evidence  m  the  case  tending  to  show  that  defendant,  Weber, 
had  a  fight;  that  defendant  provoked  and  commenced  the  fight;  that  at  one 
stage  of  the  fight  deceased  was  apparently  having  the  advantage  of  defend- 
ant; that  at  that  time  defendant  called  for  help;  that  thereupon  the  other  de- 
fendant came  at  the  call  for  help  and  kicked  the  deceased.  The  evidence  was 
conflicting  as  to  whether  or  not  the  kick  hit  the  deceased,  but  there  was  evi* 
dence  that  Florentine's  kick  did  hit  the  deceased  on  the  temple.  There  was 
also  evidence  tending  to  show  that  it  was  Florentine's  kick  which  caused  the 
Cal.Rep.  5-8  P.~12 
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death  of  Williamson.  Death  did  not  ensue  for  some  time  after  the  infliction 
of  the  injuries.  After  deceased  was  kicked  by  Florentine,  defendant  gave 
him  some  blows,  or  a  kick  or  kicks,  on  the  head.  The  cause  of  death  was 
the  rupture  of  an  artery  in  the  head,  produced  by  the  blow  or  blows,  kick  or 
kicks,  then  and  there  received  by  deceased  from  one  or  the  other  or  both 
of  the  defendants  jointly  informed  against.  The  testimony  Is  conflicting  as 
to  the  number  of  blows  or  kicks  given  by  the  defendant,  Weber,  to  the  de- 
ceased, but  there  is  no  testimony  tending  to  show  that  any  of  them  were  in 
necessary  self-defense,  or  for  the  safety  of  the  defendant,  Weber." 

The  foregoing  is  a  copy  of  the  substantial  facts  in  the  case,  as  the 
same  appear  in  the  defendant's  bill  of  exceptions.  The  evidence 
shows  that  Weber  began  the  difficulty,  and  took  a  direct  and  personal 
part  in  the  fight.  All  that  is  said  about  an  accessory  before  the  fact, 
or  anything  else,  to  bring  the  case  within  the  provisions  of  section  971 
of  the  Penal  Code,  may  be  eliminated  from  the  case.  The  evidence 
clearly  shows  that  there  was  a  fight  between  Weber  and  Williamson, 
which  Florentine  took  part  in;  that  all  three  were  principals  in  the 
difficulty;  that  both  defendants  inflicted  injuries  upon  the  deceased 
in  the  form  of  blows  and  kicks  lodged  upon  the  head.  The  bill  of 
exceptions  states  that  defendant,  Weber,  and  the  deceased  had  a  fight 
which  was  provoked  by  the  defendant;  that  the  defendant  gave  the 
deceased  kicks  and  blows  on  the  head ;  that  there  was  a  rupture  of 
an  artery  in  the  head,  and  that  death  resulted  therefrom.  ''The  cause 
of  the  death  was  a  rupture  of  an  artery  in  the  head,  caused  by  the 
blow  or  blows,  kick  or  kicks,  then  and  there  received  by  deceased  from 
one  or  the  other  or  both  of  the  defendants." 

It  hardly  admits  of  any  doubt  that  under  such  a  state  of  facts  de- 
fendants are  equally  guilty  of  causing  the  death  of  Williamson,  and 
in  view  of  the  evidence  no  question  as  to  different  degrees  of  guilt  can 
properly  arise.  As  the  verdict  simply  establishes  the  crime  of  man- 
slaughter, we  think  it  is  fully  sustained  by  the  evidence.  We  find  no 
error  in  the  charge  of  the  court  to  the  jury.  It  is  full  and  correct  on 
the  crimes  of  murder  and  manslaughter,  and  also  contains  a  correct 
and  full  explanation  of  the  law  relating  to  justifiable  and  excusable 
homicide.  The  origin  of  the  difficulty  is  not  given  in  the  bill  of  ex- 
ceptions, but  enough  appears  to  show  that  the  defendant,  Weber,  was 
the  aggressor,  and  that  the  homicide  was  not  committed  in  self-de- 
fense. The  instructions  fully  cover  the  case,  and  are  all  the  court 
was  required  to  give. 

Judgment  and  orders  affirmed. 

We  concur :  McKinstby,  J. ;  Ross,  J. ;  McKeb,  J. ;  Sharpstein, 
J.;  Ihoknton,  J.;  Mybigk^  J. 
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66  Cal.   800 

Howell  v.  Howell.     (No.  8,539.) 
Filed  January  29,  1885. 

Depositions— Notice  op  Taking,  SuFFiciENor  of. 

A  notice  of  taking  tUe  deposition  of  a  witness  must  be  served  at  least  five 
days  before  the  taking  thereof,  unless  the  judge,  for  cause  shown,  pre8cri))e  a 
sliorler  time ;  and  where  an  order  for  taking  a  deposition  prescribes  no  time  for 
the  service  of  the  notice,  but  directs  that  it  be  served  forthwith,  a  notice  of 
less  than  live  days  is  insufficient. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

S.  P.  Hall,  for  appellant. 

Sawyer  d  Ball,  for  respondent. 

McKiNSTRY,  J.  On  the  thirteenth  day  of  December  the  plaintiff 
herein  presented  to  the  judge  a  certain  affidavit  upon  which,  on  the 
same  day,  (at  what  hour  of  the  day  does  not  appear,)  the  judge  made 
the  order  following : 

"Good  cause  being  shown  to  me,  therefore,  by  the  foregoing  affidavit,  it  is 
ordered  that  the  deposition  and  testimony  of  the  witness  therein  named  be 
taken  before  William  Harney^  Esq.,  a  notary  public  in  the  city  and  county 
ot  San  Francisco,  in  the  state  of  California,  at  Xo.  7  Stockton  street,  in  tlie 
city  and  county  of  San  Francisco,  on  the  thirteenth  day  of  December,  1878, 
at  4  o'clock  in  the  afternoon  of  that  day,  and  that  a  copy  of  said  affidavit, 
and  of  this  order,  be  served  on  the  defendant's  attorney  forthwith." 

A  copy  of  the  affidavit  and  order,  together  with  notice  that  the  dep- 
osition of  the  witness  would  be  taken  at  the  time  and  place,  and  be- 
fore the  officer  mentioned  in  the  order,  was  served  on  the  attorney  for 
defendant  at  3  o'clock  p.  m.  The  certificate  of  the  notary  is  to  the 
effect  that  the  deposition  was  taken  *'at  the  time  mentioned  in  the 
order,"  to-wit,  on  the  said  thirteenth  day  of  December,  "between  the 
hours  of  2  p.  M.  and  5  p.  m.  of  that  day." 

At  the  trial  the  defendant  objected  to  the  reading  of  the  deposition, 
on  the  ground,  among  others,  that  no  sufficient  notice  of  the  taking  of 
the  deposition  had  been  served.  If  the  order  of  the  judge  was  such 
as  he  had  no  power  to  make,  notice  of  less  than  five  days  was  not 
sufficient. 

Section  2031  of  the  Code  of  Civil  Procedure  provides  that  the  dep- 
osition of  a  witness  may  be  taken  on  serving  notice  upon  the  adverse 
party.  **Such  notice  must  be  at  least  five  days,  *  *  *  unless, 
for  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time.'*  In  the 
case  betore  us  the  judge  did  not  prescribe  anytime  of  notice  less  than 
five  days.  The  plaintiff  was  directed  to  serve  the  notice  "forthwith." 
The  statute  prescribes  a  definite  time  of  notice  in  ordinary  cases,  and 
authorizes  the  judge,  for  cause,  to  prescribe  another  and  shorter  time. 
''Forthwith.  As  soon  as  by  reasonable  exertion,  confined  to  the  object, 
it  may  be  accomplished.  This  is  the  import  of  the  term;  it  varies, 
of  course,  with  every  particular  case."  Bouvier,  and  cases  by  him 
cited.     Hence,  when  the  order  is  to  serve  forthwith,  it  does  not  pre- 
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scribe  any  definite  time.  Nor  does  it  even  appear — if  we  were  au- 
thorized to  determine  the  fact — that  the  order  was  complied  with. 
The  notice  was  served  at  3  o'clock  p.  m.,  bat  the  record  does  not  show 
the  hour  at  which  the  order  was  made.  If  the  order  was  made  at  10 
A.  H.y  we  could  not  say,  as  matter  of  law,  that  the  notice  served  at  3 
p.  M.  was  served  forthwith.  The  defendant  did  not  appear  at  the  tak- 
ing of  the  deposition,  and  was  justified  in  objecting  to  the  reading  of 
the  deposition. 
Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     Boss,  J.;  McKee,  J. 

M  Cal.  877 

City  of  Stockton  v.  Dahl.     (No.  8,506.) 

Filed  January  26,  1886, 

Action  on  Street  Assessment— Verification  of  Answer, 

In  an  action  on  a  street  assessment,  under  the  statute  of  1871-72,  the  answer 
to  tlie  complaint  must  be  verilicd ;  and  where  tha  answer  is  unveritied,  if  the 
complaint  states  a  sufficient  cause  of  action,  the  plaintiff  is  entitled  to  a  judg- 
ment, though  he  introduced  some  evidence  tending  to  prove  his  complaint,  but 
not  enough  to  sufficiently  prove  all  the  allegations  of  his  complaint. 

'  In  bank.  Appeal  from  the  superior  court  of  the  county  of  San  Jo- 
aquin.     The  opinion  in  department  is  reported  in  4  Fac.  Bep.  369. 

Stanton  L.  Carter  and  J.  A.  Louttit,  for  appellants. 

Byers  d  Elliot,  for  respondents. 

Sharpstbin,  J.  The  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action  on  a  street  assessment.  The  law  declares  that  to 
such  a  complaint  "no  answer  shall  be  filed  *  *  *  unless  the 
same  be  verified  by  oath."  St.  1871-72,  §  21.  An  unverijied  answer 
was,  in  fact,  filed;  but  it  was  filed  in  violation  of  the  statute.  The 
plaintiif  introduced  some  evidence,  but  not  enough,  in  the  opinion  of 
the  court,  to  prove  all  the  material  allegations  of  the  complaint.  No 
evidence  was  introduced  by  the  defendants.  That  introduced  by  the 
plaintiff  was  entirely  consistent  with  the  allegations  of  the  complaint, 
and  unless  we  can  treat  an  unverified  answer  as  sufficient  to  raise  an 
issue  to  be  tried,  the  plaintiff  was  entitled  to  judgment  upon  the 
pleadings.  Does  the  fact  of  its  having  introduced  evidence  tenditig 
to  prove  allegations  which  were  not  denied,  place  it  in  a  worse  posi- 
tion than  it  would  have  occupied  if  it  had  introduced  no  evidence  ? 
If  not,  upon  what  ground  was  the  court  justified  in  finding  that  any 
material  allegation  of  the  complaint  was  not  true  ? 

If  the  defendants  had,  in  the  absence  of  a  denial  of  any  material 
allegation  of  the  complaint,  introduced,  without  objection,  evidence 
tending  to  disprove  such  allegation,  it  might  be  held,  as  it  has  been 
in  several  cases,  that  the  appellant  could  not  be  permitted  to  make 
that  objection  for  the  first  time  here.  But  in  the  absence  of  any  de- 
nial of  any  allegation  of  the  complaint,  or  of  any  evidence  tending  to 
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prove  that  any  allegation  is  nntrne,  how  can  a  finding  that  any  alle- 
gation is  untrue  in  fact  be  justified? 

As  the  case  is  presented  to  us  by  the  record,  we  think  the  only 
question  to  be  considered  is  whether  the  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action.  Of  that  we  have  no  doubt. 
Judgment  reversed  and  cause  remanded,  with  directions  to  the  court 
below  to  permit  the  defendants  to  file  a  verified  answer  to  the  com- 
plaint within  10  days  after  the  remittitur  herein  is  filed  in  the  court 
belowy  and  that  said  court  try  the  issues  so  raised.  But  if  the  de- 
fendants fail  to  file  such  answer  within  the  time  above  specified,  the 
court  is  directed  to  enter  judgment  for  the  plaintiff^  as  prayed  in  the 
complaint. 

We  concur:    Boss,  J.;  McKinstbt,  J.;  MorrisoNi  C.  J.;  McEee,  J. 


ee  Cal.  879 

Hall  v.  Bhotwbll  and  others.     (No.  7,989.) 

Filed  January  27,  1S85. 

Dbbd— Sufficiency  of  Dbscription— Location,  how  Made. 

A  description  in  a  deed,  expressing  form  and  quantity,  viz.,  200  acres  in  a 
square  form  from  out  of  a  larger  tract,  and  designating  the  bay  of  6an  Francisco 
as  the  western  boundary,  and  Embarcadero  creek  as  the  northern  boundary,  they 
being  at  right  angles  to  each  other,  is  a  sufficient  description  of  a  particular  tract 
for  purpose  of  location ;  and  in  such  a  case  the  manner  of  locating  the  required 
amount  of  land  would  be  by  following  the  meanderings  of  the  stream  from  the 
point  of  starting  until,  reduced  to  a  straight  line,  the  straight  line  will  be  of 
sufficient  length  to  form  a  square  which  would  contain  the  required  quantity, 
and  then  from  the  end  of  this  straight  line  projecting  lines  at  right  angles  with 
the  same  to  such  distance  as  a  line,  drawn  from  one  to  the  other  parallel  with 
the  straight  line,  will  include  the  required  quantity  between  it  and  the  stream. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

B.  S.  Brooks  and  Geo.  Leviston,  for  appellants. 

Walter  Van  Dyke  and  A.  N.  Droum,  for  respondents, 

McKee,  J.  This  was  an  action  to  determine  adverse  claims  to  a 
strip  of  land  in  that  portion  of  the  city  of  Oakland  on  which  were  laid 
out  the  towns  of  Clinton  and  San  Antonio.  When  those  towns  were 
laid  out,  the  land  in  dispute  was  situate  on  both  sides  of  a  small 
slough  or  creek,  called  Embarcadero  creek,  which  ran  into  the  estu- 
ary of  San  Antonio,  at  what  was  known  as  the  Embarcadero  of  Saa 
Antonio.  At  the  commencement  of  the  action  there  was  on  the  bed 
of  the  creek,  from  Washington  street  to  the  Embarcadero,  a  street 
about  60  feet  wide,  called  Commerce  street,  opened,  graded,  and  mac- 
adamized. The  land  includes  the  street  and  lands  on  each  side  of  it 
in  the  possession  of  the  defendants,  who  claim  title  to  their  several 
possessions  by  mesne  conveyances  from  James  B.  Larue. 

On  the  other  hand,  the  plaintiff  claims  title  to  the  parcels  of  land  m 
possession  of  the  defendants  under  a  deed,  dated  the  twenty-eighth  o£ 
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February,  1878,  from  Eugene  Sullivan  to  Horace  W.  Carpentier.  That 
deed  purports  to  convey  "all  the  pieces,  parcels,  and  fractions  of  land, 
if  any,  not  heretofore  sold  and  conveyed  by  me,  within  the  boundaries 
of  that  certain  tract  of  land  described  in  a  certain  deed  from  Antonio 
M.  Peralta  to  Charles  B.  Strode,  dated  February  2,  1853,  and  re- 
corded in  Book  2  of  Land  Titles,  pages  435  and  436,  in  the  recorder's 
oflSce  of  Contra  Costa  county ;  that  is  to  say,  extending  from  the  Sau- 
sal  creek  to  Indian  creek  or  gulch,  and  from  the  summit  of  the  mount- 
ains to  the  bay  of  San  Francisco."  But  Strode,  on  the  day  he  ac- 
quired his  title  to  that  tract  of  land,  mortgaged  it  back  to  Peralta,  to 
secure  him  in  the  payment  of  an  unpaid  balance  of  the  purchase 
money.  At  the  same  time,  he  excepted  from  the  mortgage  a  portion 
of  the  general  tract,  containing  200  acres,  which  were  described  as 
follows : 

"Two  hundred  acres  of  land  at  Embarcadero  of  San  Antonio,  wliich  are 
situated  as  folio ws:  Lying  on  the  south  side  of  the  creek  that  empties  into 
the  bay  at  the  said  Embarcadero,  which  creek  shall  be  the  northern  line  of 
said  200  acres;  and  the  bay  of  San  Francisco  (the  estuary  of  San  Antonio) 
being  the  westerly  line,  and  the  said  200  acres  to  be  in  a  square  form." 

Strode,  therefore,  was  the  absolute  owner  of  this  tract;  and  he 
subsequently  conveyed  it  by  deeds  to  Brady  and  Larue,  the  remote 
grantors  of  those  of  the  defendants  who,  under  them,  are  now  in  pos- 
session of  portions  of  it. 

Of  the  general  tract,  Sullivan,  the  grantor  of  the  plaintiflF,  acquired 
title  by  purchase  under  the  Strode  mortgage;  but  he  never  acquired 
title,  nor  claimed  to  have  acquired  title,  to  the  particular  tract  ex- 
cepted from  the  mortgage,  and  conveyed  by  Strode  to  Brady  and 
Larue.  On  the  contrary,  this  tract  was  excepted  by  Sullivan  from  the 
operations  of  the  subsequent  conveyances  of  the  general  tract  between 
himself  and  the  prior  grantees  of  Strode,  who  took  their  deeds  sub- 
ject to  the  Strode  mortgage.  But  the  plaintiff's  contention  is  that 
the  particular  tract  was  not  segregated  from  the  general  tract  by  a 
sufficient  description,  and  therefore  the  legal  title  did  not  pass  by 
the  conveyances  from  Strode  to  Brady  and  Larue,  so  that  the  de- 
fendants who  deraign  title  from  them  took  nothing  more  than  an 
equity, — a  mere  right  to  locate  the  quantity  of  200  acres  in  the  gen- 
eral tract.  This  contention  is  not  maintainable.  The  description 
of  the  particular  tract  is  sufficient  for  location.  By  the  terms  of  the 
description,  form  and  quantity  are  expressed,  t.  e.,  200  acres  in  a 
square  form;  the  bay  of  San  Francisco  is  designated  as  one  of  the 
sides  of  the  square,  i.  6.,  the  westerly  side,  and  the  Embarcadero 
creek  as  another  side,  i.  «.,  the  northerly  side, — each  being  at  right 
angles  with  each  other ;  the  Embarcadero  on  the  bay  of  San  Fran- 
cisco being  the  point  of  connection  between  them. 

Now,  it  is  well  settled,  where  there  is  not  a  sufficient  certainty  and 
demonstration  of  the  land  granted,  expressed  in  the  other  terms  of 
its  description,  the  number  of  acres  is  an  essential  part  of  the  de- 
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scription.     And,  as  was  said  by  the  court  in  Hicks  v.  Coleman,  25 
Cal.  142; 

"If  a  deed  conveys  a  given  quantity  of  land,  and  describes  it  as  bounded 
on  a  stream  on  ono  side,  starting  at  a  given  point  and  running  along  the 
stream,  without  specifying  the  length  of  the  lines,  the  required  quantity  of 
land  1«  to  be  located  by  foUowing  the  meanderings  of  the  stream  from  the 
point  named,  until,  reduced  to  a  straight  line,  the  straight  line  will  be  of 
sufficient  length  to  form  a  square  which  would  contain  the  required  quantity; 
and  then,  from  the  ends  of  this  straiglit  line,  projecting  lines  at  right  angles 
with  the  same  to  such  distance  as  a  line  drawn  from  one  to  the  other,  parallel 
with  the  straight  line,  will  include  the  required  quantity  between  it  and  the 
stream. " 

An  application  of  this  rule  to  the  description  in  question  determines 
the  sufficiency  of  the  location  of  the  200-acre  tract  which  Strode  ex- 
cepted from  his  mortgage  to  Peralta,  and  conveyed  to  the  grantors  of 
the  defendants ;  and  as  Strode's  title  passed  out  of  him  to  them,  prior 
to  the  conveyances  under  which  the  plaintiff  claims,  they  are  the 
rightful  owners  of  the  land,  south  of  Embarcadero  creek,  of  which 
they  are  in  possession. 

As  to  that  portion  of  the  land  in  dispute  north  of  the  Embarca- 
dero creek,  Strode,  when  he  acquired  title  to  the  general  tract,  took 
it  subject  to  certain  leasehold  interests  held  by  persons  in  possession 
north  and  south  of  the  creek.  Of  those  persons,  Larue  and  Brady 
were  in  possession  south  of  the  creek,  and  J.  F.  and  William  Patten 
and  M.  Chase  north  of  the  creek, — the  creek  being  the  boundary  line 
between  their  possessions.  Having  obtained  the  legal  title.  Strode 
entered  into  arrangements  with  them  for  the  surrender  of  their  leases. 
For  that  purpose  he  excepted  from  his  mortgage,  back  to  Peralta,  the 
200-acre  tract  south  of  the  creek,  which  included  the  respective  pos- 
sessions of  Brady  and  Larue,  and,  first  of  all,  subsequently  conveyed 
to  them  undivided  interests  therein.  Afterwards  he  agreed  in  writ- 
ing with  the  Pattens  and  Chase  to  convey  them  undivided  interests 
in  the  480  acres  of  land,  of  which  they  were  in  possession,  bounded 
on  the  south  by  the  Embarcadero  creek.  That  agreement  was  sub- 
sequently fulfilled  by  Strode's  immediate  grantees  of  the  general  tract, 
who,  with  the  Pattens  and  Chase,  divided  the  land  into  blocks  and 
lots  of  the  town  of  Clinton,  as  designated  on  the  map  of  said  town, 
and  made  partition  of  the  same  between  themselves.  In  that  parti- 
tion there  was  allotted  to  the  Pattens  and  Chase,  and  to  one  of  the 
Strode  grantees,  two  blocks  of  land,  as  designated  on  the  map  of  the 
town,  which  include  the  parcels  of  land  of  which  the  defendants  north 
of  the  Embarcadero  creek  are  in  possession.  These  blocks  were  after- 
wards conveyed  by  their  owners  in  severalty  under  the  partition  to 
the  remote  grantors  of  these  defendants;  and  the  conveyances  were 
afterwards  ratified  and  confirmed  by  Sullivan,  the  plaintiff's  grantor, 
and  the  other  proprietors  of  the  town  of  Clinton,  by  two  quitclaim 
deeds, — one  dated  September  5, 1854,  and  the  other,  August  6, 1855, — 
which  bounded  the  lands  by  the  '* slough"  or  "creek,"  known  as  the 
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Embarcadero  creek ;  therefore  Sullivan  had  no  title  to  the  lands  in 
dispute,  on  the  north  side  of  the  creek,  on  the  twenty-eighth  of  Feb- 
raarj,  1878,  the  date  of  his  deed  to  the  plaintiff;  and,  as  no  title  to 
any  part  of  the  lands  passed  by  that  deed  to  the  plaintiff,  judgment 
was  properly  entered  for  the  defendants.  Judgment  and  order  deny- 
ing the  motion  for  a  new  trial  affirmed. 

We  concur:     Boss,  J.;  McEinstry,  J. 


M  Cal.  806 

People  ex  rel.  Lbvison  and  others  v.  Thompson.     (No.  9,846.) 

Filed  January  30, 1885. 

Elections— Appeal  fbom  Order  Denying  Mandamus. 

An  order  of  a  superior  court  refusing  a  writ  of  mandate  to  compel  the  fjccre- 
tarv  of  state  to  estimate  the  votes  cast  for  representatives  in  congress  is  a  final 
judgment  and  is  appealable,  and  the  supreme  court  will  therefore  refuse  an 
original  application  for  a  writ  for  the  same  purpose. 

In  bank.  Application  for  writ  of  mandate  to  compel  the  secreLary 
of  state  to  ascertain  and  announce  the  votes  cast  for  representatives 
in  congress. 

The  Attorney  Oeneral,  Montague  R.  Leverson,  and  Oeo.  W.  Chamber- 
lain, for  petitioners. 

By  the  Court.  An  appeal  lies  to  this  court  from  the  judgment 
rendered  in  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, denying  the  writ  asked  for  by  the  relators  therein.  That  case,  as 
appears  from  the  petition  to  this  court,  is  the  same  as  is  presented 
here.  Under  these  circumstances,  as  the  relators  can  bring  their  case 
here  by  appeal  from  the  judgment  entered,  the  writ  asked  for  is  de- 
nied. We  will  add  here  that  the  order  of  the  superior  court  denying 
the  writ  in  the  case  before  it  is  the  final  judgment  in  the  cause,  from 
which,  when  regularly  entered,  an  appeal  will  lie.  Application  de- 
nied. 


6«  Cal.  400 

People  v.  Trbadwell.     (No.  20,061.) 

Filed  February  2, 1885. 

Removal  of  Attorhbt  on  Conviction  of  Chime  ^Effect  of  Apfbal  from 
Judgment  of  Conviction. 

An  appeal  from  a  Justice's  to  a  superior  court  operates  as  a  suspension  of  the 
judcrraent  of  the  lower  court  for  all  purposes,  and  therefore  the  conviction  of 
an  attorney  at  law,  before  a  justice,  of  the  crime  of  embezzlement,  from  which 
conviction  he  has  taken  an  appeal  to  the  superior  court,  which  appeal  is  pend- 
ing, is  not  such  a  final  conviction  as  will  justify  his  removal  from  his  omce  as 
an  attorney. 

In  bank.     Proceeding  for  removal  of  an  attorney  and  counselor  on 
conviction  of  crime. 

The  Attorney  General  and  (?.  A.  Harpham,  for  petitioners. 


Digitized  by 


Google 


CaL]  PEOPLE  17.  TBEADWEIilf  6S7 

Morrison,  C.  J.  This  is  a  proceeding  for  the  removal  of  an  at- 
tomey  of  this  court,  brought  under  section  288,  Code  Civil  Proc,  which 
provides  as  follows : 

"In  case  of  the  conviction  of  an  attorney  or  counselor  of  a  felony  or  misde- 
meanor involving  moral  turpitude,  the  clerk  of  the  court  in  which  such  con- 
viction is  had,  shall,  within  thirty  days  thereafter,  transmit  to  the  supreme 
court  a  certified  copy  of  the  record  of  conviction." 

By  the  following  section  of  the  same  Code  it  is  provided  that  the 
proceedings  to  remove  or  suspend  an  attorney  and  counselor,  who  has 
been  convicted  of  a  felony  or  misdemeanor,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of  conviction. 
In  such  proceeding  to  remove  or  suspend,  the  Code  makes  the  record 
of  conviction  conclusive  evidence. 

In  this  case  the  defendant  was  convicted  of  the  orime  of  embezzle- 
ment, before  J.  J.  Bruton,  a  justice  of  the  peace  of  Lake  county,  state 
of  California,  on  the  twenty-third  day  of  December,  1884,  and  the  ap- 
plication for  the  removal  of  the  defendant  is  based  upon  a  certified 
copy  of  the  docket  of  said  justice  of  the  peace.  On  the  filing  of  such 
certified  copy  of  the  proceedings  in  the  case  with  the  clerk  of  this 
court,  an  order  was  duly  made  requiring  the  defendant  to  show  cause, 
at  a  time  and  place  therein  mentioned,  why  he  should  not  be  removed 
from  his  office  as  an  attorney  of  this  court;  and  in  answer  to  the  or- 
der to  show  cause,  he  shows  to  this  court  that  he  appealed  from  the 
judgment  of  conviction  entered  against  him  in  said  justice's  court  to 
the  superior  oourt  of  the  county  of  Lake  on  the  twenty-third  day  of 
December,  1884,  which  appeal  is  still  pending  in  said  superior  court, 
undecided  and  undetermined.  The  appeal  was  properly  taken  under 
section  1466  of  the  Penal  Code,  and  was  pending  at  the  time  the 
present  proceeding  to  remove  the  defendant  was  instituted  in  this 
court. 

It  has  been  frequently  held  by  this  court  that  an  appeal  from  a 
judgment  of  the  former  district  court  to  the  supreme  court  operated 
as  a  suspension  of  the  judgment  of  the  lower  court  for  all  purposes, 
(Knowles  v.  Inches,  12  CaL  218;  Woodbury  v.  Bowman,  13  Cal.  635; 
People  V.  Frisbie,  26  Cal.  135,)  and  by  parity  of  reasoning  we  must 
hold  that  an  appeal  from  the  judgment  of  a  justice's  court  to  the 
superior  court  has  the  same  operation  and  efiFect.  There  is,  therefore, 
no  judgment  of  the  justice's  court  which  is  now  capable  of  being  car- 
ried into  effect;  and  it  is  quite  within  the  range  of  possibilities  that 
the  judgment  entered  against  the  defendant  and  now  standing  on  the 
justice's  docket  may  be  reversed  in  the  higher  court. 

In  our  opinion,  there  is  not  such  a  final  conviction  against  the  de- 
fendant as  the  law  contemplates  to  justify  his  removal;  and  we  think 
the  proceeding  to  that  end  has  been  prematurely  commenced.  The 
order  to  show  cause  is  discharged. 

We  concur:     Sharpstein,  J.;  Boss,  J.;  McEeb,  J.;  Mybick,  J. 


Digitized  by 


Google 


688  THE  PACIFIO  fiEPOBTES.  [Cal. 

66  Cal.  398 

SanTH  V.  WooDviLLB  Con.  S.  M.  Co.     (No.  8,382.) 

Filed  February  2,  1885. 

Corporation— Eppect  op  Admission  in  Rbsolution  as  Evidencb. 

Where  the  resolution  of  a  corporation,  appearing  in  the  minutes,  recites  that 
the  salary  of  the  president  shall  be  **  fixed  at  the  rates  allowed  during  the  past 
year,  viz.,  $150/' it  is  an  admission  by  the  directors  that  the  salary  was  so  fixed 
lor  the  preceding  year,  and  is  competent  evidence  to  prove  that  fact. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco.  This  was  an  action  to  recover  a  sum  of 
money  as  plaintiff's  salary  for  acting  in  the  capacity  of  president  of 
the  defendant  corporation.  On  the  trial,  the  minutes  of  the  directors' 
meetings  were  introduced  in  evidence.  They  showed  no  resolution 
fixing  the  salary  of  president  until  May  7, 1877,  when  a  resolution 
was  shown  to  have  been  passed,  providing  that  '* salaries  of  the  offi- 
cers be  fixed  at  the  rates  allowed  during  the  past  year,  viz.,  president, 
$150.  *  *  *"  On  December  14,  1877,  the  salary  was  shown  to 
have  been  reduced  to  $50.     The  further  facts  appear  in  the  opinion. 

Lloyd  d  Wood,  for  appellants. 

G.  F  A  W.  H.  Sharp,  for  respondents. 

Thornton,  J.  The  resolution  of  May  7,  1877,  is  evidence  that  the 
president's  salary  was  fixed  by  contract  at  $150  per  month  from  the 
first  of  May,  1876,  until  the  fourteenth  of  December,  1877,  when  it 
was  fixed  at  $50  per  month.  We  find  no  evidence  that  the  resolution 
of  May  7,  1877,  stating  that  the  salary  of  president  was  $150  for 
the  preceding  year,  was  untrue.  It  may  be  true,  though  no  resolu- 
tion can  be  found  in  the  minutes  of  the  board  fixing  the  salary  at  that 
sum.  It  may  have  been  so  fixed,  and  no  entry  of  it  made  in  the  min« 
utes.  The  above  resolution  is  an  admission  by  the  board  of  directors, 
which  was  competent  to  make  it,  that  the  salary  was  so  fixed.  It 
seems  to  us  that  the  court  below  has  fallen  into  an  error  in  the  com- 
putation which  appears  in  the  findings,  allowing  the  plaintiff  any  sal- 
ary for  any  portion  of  time  exceeding  one  year  prior  to  May  1,  1877. 
It  seems  to  us  that  the  past  year  alluded  to  in  the  resolution  above 
referred  to  commenced  on  May  1,  1876.  The  first  year  did  not  com- 
mence before  the  date  last  named,  and  the  admission  in  the  resolu- 
tion is  no  evidence  of  a  contract  for  a  salary  prior  to  that  time.  But 
this  error,  if  any,  is  immaterial,  as  the  payments  could  be  and  were 
properly  applied  to  the  salary  earned  prior  to  the  thirty-first  of  March, 
1877,  which  exceeded  the  payments,  and  this  excess  was  held  barred 
by  the  statute  of  limitations.  Whether  this  portion  of  the  claim  is 
barred  or  not  we  say  nothing.  As  the  plaintiff  does  not  appeal,  the 
question  is  not  before  us.  We  find  no  material  error,  and  the  judg- 
ment and  order  are  affirmed.    Ordered  accordingly. 

We  concur:     Sharpstein,  J.;  Mybiok,  J. 
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SUPREME  COURT  OF  UTAH. 


United  States  v.  Clawson. 

Filed  January  27, 1885. 

Jury  Law  —  Authority  op  Territorial  District  Courts  as  to  Summoning 
Jurymen — Statute  Law — Common  Law. 

The  laws  of  the  United  States  give  to  the  district  courts  of  the  territories 
commoD-law  jurisdiction,  and  these  courts  have  tlie  authority'  to  employ  the 
common-law  method  of  summoning  a  jury,  when  no  other  is  furnished  by  stat- 
ute, or  when  the  method  so  furnished  has  been  exhausted. 

F.  S.  Richards  and  Bennett^  Harkness,  d  Kirkpatrick,  for  appellant. 

Dickson  dt  Varian,  for  the  United  States. 

Lane,  C.  J.  At  the  last  September  term  of  the  Third  judicial  dis- 
trict court  the  appellant  was  tried  on  an  indictment  containing  two 
counts.  The^r«*,  charged  polygamy,  and  the  second,  unlawful  cohab- 
itation. He  was  convicted  on  both  counts,  and  sentenced,  on  the 
first,  to  pay  a  fine  of  $500,  and  to  imprisonment  in  the  penitentiary 
for  a  term  of  three  years  and  six  months;  and  on  the  other  count,  to 
pay  a  fine  of  $300,  and  to  imprisonment  for  a  term  of  six  months. 
From  this  judgment  he  has  appealed  to  this  court.  The  defendant 
insists  that  the  jury  that  tried  him  was  not  legally  constituted,  be- 
cause section  4  of  an  act  of  congress  in  relation  to  courts  and  judicial 
oflicers  in  the  territory  of  Utah,  approved  June  23, 1874,  was  not  fol- 
lowed in  the  selection  of  the  jury.  The  provisions  of  that  section,  in  so 
far  as  they  are  material  to  this  case,  are  that,  annually,  in  the  month 
of  January,  the  clerk  of  the  district  court  and  the  judge  of  probate  of 
the  county  in  which  such  court  is  to  be  held,  shall  make  a  jury-list, 
from  which  grand  and  petit  jurors  shall  be  drawn  to  serve  until  a  new 
list  shall  be  made,  as  in  the  section  provided;  that  the  clerk  and  the 
judge  shall  alternately  select  a  name  until  200  names  have  been  se- 
lected. The  section  also  provides  that  the  names  on  the  list  shall  be 
written  on  slips  of  paper  and  deposited  in  a  box,  prescribes  the  mode 
of  drawing  the  regular  grand  and  petit  jurors  for  each  term,  and  directs 
that  the  names  so  drawn  shall  not  be  returned  to  the  box  until  a  new 
list  is  made  according  to  the  manner  prescribed  in  the  section.  It  is 
also  provided  that  if,  during  the  term,  any  additional  jurors  shall  be 
necessary,  they  shall  be  drawn  from  the  box  by  the  United  States 
marshal  in  open  court. 

The  record  shows  that  during  the  trial  of  the  defendant,  and  before 
the  requisite  number  of  jurors  had  been  obtained,  all  the  names  were 
drawn  out  of  the  box,  and  the  list  of  200  names  was  exhausted;  that 
the  district  attorney,  on  the  ground  that  the  list  provided  for  by  stat- 
ute was  exhausted,  then  moved  the  court  to  issue  a  venire  in  order 
that  the  requisite  number  might  be  obtained  and  the  jury  completed; 
and  that  thereupon  a  venire  was  issued  to  the  marshal  directing  him 
to  summon  from  the  body  of  the  district  50  jurors.  From  these  the 
v.5p,no.8 — 44 
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jury  was  completed.  This  was  the  only  means  by  which  the  court 
could  obtain  a  jury  to  try  the  cause;  for  the  clerk  and  probate  judge 
are  authorized  to  make  a  list  only  in  January.  The  statute  does  not 
provide  for  a  second  list  in  any  year;  and  to  have  stopped  in  the 
midst  of  the  trial,  and  to  have  issued  a  mandamus  requiring  the  judge 
of  probate  and  the  clerk  to  do  an  act  which  the  law,  either  in  terms 
or  by  fair  construction,  did  not  require  them  to  do,  would  have  been 
unlawful,  arbitrary,  and  absurd.  It  would  have  resulted  in  injecting 
into  the  case  on  trial  a  mandamus  suit ;  and  the  result  would  have 
been  confusion  and  useless  delay.  It  is  also  likely  that  the  jurors, 
which  would  have  been  selected  by  the  probate  judge,  would  have 
disqualified  themselves  for  sitting  in  a  polygamy  case  by  answering 
that  they  believed  polygamy  and  unlawful  cohabitation  to  be  right. 
And  the  marshal  is  as  certain  as  the  clerk  to  select  impartial  jury- 
men. So  that  the  real  object  in  view — the  selection  of  an  impartial 
jury — was  fully  attained. 

The  court  had  two  courses  open  before  it.  One  was  to  stop  the 
trial  without  the  consent  of  the  parties  and  to  continue  the  case,  not 
only  for  the  September  term,  but  for  the  December  term  as  well,  and  to 
the  February  term, — five  months,  at  least, — and  that,  too,  contrary  to 
the  constitution,  which  guaranties  to  every  man  charged  with  a  crime 
a  speedy  and  impartial  trial.  It  is  unreasonable  to  hold  that  con- 
gress, by  the  section  in  question,  intended  to  paralyze  the  action  of 
the  courts.  If  the  method  provided  by  the  statute  under  consider- 
ation fails,  it  does  not  forbid  the  court  from  obtaining  a  jury  by  an 
open  venire.  If  the  common-law  method  is  repealed  or  forbidden,  it 
is  wholly  by  construction  and  implication.  The  laws  of  the  United 
States  expressly  require  each  of  the  district  courts  of  this  territory  to 
hold  four  terms  a  year.  If  the  construction  insisted  upon  by  the  ap- 
pellant be  correct,  the  number  of  terms  may  be  limited  to  two  or  even 
one  term  for  the  trial  of  polygamy  cases.  There  can  be  no  court  for 
the  trial  of  criminal  and  other  jury  cases  without  a  jury.  But  if  the 
method  expressed  in  the  statute  be  exclusive,  practically  it  may  limit 
the  terms  to  two  or  even  one.  If  the  position  of  appellant  is  right, 
the  terms  last  year  were  limited  to  two,  for  polygamy  and  unlawful 
cohabitation  cases,  because  the  list  was  not  sufficient  for  the  third 
term.  And  it  appears  that  there  was  no  jury  for  any  class  of  eases 
for  the  December  term,  as  no  names  at  all  were  left  in  the  box. 

The  court  properly  followed  the  statutory  method  of  obtaining  a 
jury  until  that  method  was  exhausted;  and  it  then  was  its  duty  to 
resort  to  the  powers  incident  to  it  under  the  common  law  and  to  ob- 
tain a  jury  according  to  that  method.  This  view  is  supported  by  the 
authorities  cited  by  the  prosecution.  In  an  opinion  given  in  the  case 
of  U.  S.  V.  Rose,  6  Fed.  Rep.  136,  Swing,  D.  J.,  quoted  the  lan- 
guage of  section  2  of  the  act  of  June  30,  1S79,  which  is : 

"And  that  all  such  jurors,  grandand  petit,  including  those  summoned  dur- 
ing the  session  of  the  coui-t,  shall  be  publicly  drawn  from  a  box  containing. 
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at  tiie  time  of  each  drawing,  the  names  of  not  less  than  300  persons  possess- 
in  j»  the  qualifications  prescribed  in  section  800  of  the  Revised  Statutes,  which 
names  shall  have  been  placed  therein  by  the  clerk  of  such  court  and  a  com- 
missioner to  be  appointed  by  the  judge  thereof,  which  commissioner  shall  be 
a  citizen  of  good  standing,  residing  in  the  district  in  which  such  court  is  held, 
and  well  known  member  of  the  principal  political  party  in  the  district  in 
which  the  court  is  held,  opposing  that  to  which  the  clerk  may  belong;  the 
clerk  and  said  commissioner  each  to  place  one  name  in  said  box  alternately, 
without  reference  to  party  affiliations,  until  the  whole  number  required  shall 
be  placed  therein." 

— And  also  the  language  of  section  804  of  the  Eevised  Statutes  of  the 
United  States, — the  former  law, — which  is : 

"When,  from  challenges  or  otherwise,  there  is  not  a  petit  jury  to  determine 
any  civil  or  criminal  cause,  the  marshal  or  his  deputy  shall,  by  order  of  tlie 
court  in  which  such  deficiency  of  jurors  happens,  return  jurymen  from  the 
by-standers  sufficient  to  complete  tlie  panel. " 

— And  said . 

"This  section  is  not  repealed  in  towns  by  the  act  of  June  30, 1879,  nor  do 
we  think  it  is  by  implication.  ♦  ♦  ♦  Besides,  if  such  weie  the  construc- 
tion, the  inconveniences  and  delays  to  the  court  in  the  transaction  of  busi- 
nijsa  would  be  inciilculable." 

— And,  after  pointing  out  the  delays  and  inconveniences,  the  coart 
further  said : 

"It  certainly  was  not  in  contemplation  of  congress  that  a  construction 
working  such  inconveniences  should  be  given  to  the  law." 

The  language  of  the  act  of  June  80,  1879,  was  more  explicit,  and 
authorized  a  stronger  inference  of  an  intention  to  exclude  any  other 
method  of  obtaining  a  jury  than  would  section  4  of  the  act  of  June 
23,  1874,  on  which  the  defendant  relies.  And  the  reasons  for  the 
former  statute  were  similar  to,  and  quite  as  important  as,  the  reasons 
for  the  latter.  In  the  case  cited,  the  statutory  method  had  not  been 
exhausted;  in  the  case  in  hand,  it  had;  and  if  the  objection  had  been 
sustained  by  the  court  in  the  former  case,  the  delays  and  inconven- 
ience would  not  have  been  so  great  as  would  have  followed  the  sus- 
taining of  the  objections  in  the  court  below. 

In  U.  S.  V.  Munford,  16  Fed.  Rep.  165,  the  court  made  an  order 
directing  the  marshal  to  summon  jurors  from  the  by-standers,  and 
the  defendant  made  the  same  objections  as  were  made  in  U.  S.  v. 
Rose,  supra,  and  the  court  making  the  same  ruling  said : 

"Tlie  jury  law  ot  1879  is  a  general  law  relating  to  all  jurors,  and  has  been 
held  by  Chief  Justice  Waite  and  Judge  Bond,  sitting  together,  not  to  con- 
flict with  section  804  of  the  Revised  Statutes.  *  •  ♦  A  literal  adherence 
to  the  jury  law  of  1879  andadiscardal  of  the  unrepealed  provisions  of  section 
804,  would  work  in  frequent  cases,  and  would  have  operated  in  the  present 
case,  a  delay  of  proceedings  equivalent  to  a  paralyzing  obstruction  of  the 
business  of  the  court.  Congress  could  not  have  meant  to  impose  upon  the 
proceedings  of  courts  the  delays  adverted  to." 

Stall  V.  Harris,  Chi.  Leg.  N.  Nov.  1,  1884,  has  been  cited.  This 
case  arose  under  laws  ot  the  state  of  Iowa  which  required  a  jury-list 
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to  be  made  by  certain  persons  named  for  that  purpose,  and  that  all 
jurors  should  be  drawn  therefrom.  The  regular  panel  being  ex- 
hausted, the  district  court  refused  to  delay  the  trial  in  order  to  fill 
the  panel  from  the  jury-list,  but  directed  it  to  be  filled  by  calling 
persons  present  in  the  court-room.  To  this  the  defendant,  who  was 
charged  with  a  crime,  excepted,  and  on  appeal  the  supreme  court  of 
the  state  sustained  the  ruling  of  the  district  court,  and  said : 

"The  coiu't  is,  and  must  of  necessity  be,  invested  with  a  judicial  discretion 
in  this  respect,  to  the  end  that  justice  may  be  obtained,  and  that  imnecessary 
delays  in  the  proceedings  of  courts  will  not  occur. " 

Also,  in  the  case  of  Mackey  v.  People,  2  Colo.  13,  the  court  held 
that  the  statute  which  provided  that  grand  jurors  should  be  selected 
by  the  board  of  county  commissioners,  did  not  exclude  the  common- 
law  method,  and  if,  after  the  regular  panel  has  been  discharged  at  a 
term  of  court,  an  exigency  arises  for  another,  a  second  panel  may  be 
selected  and  summoned  by  an  open  venire  directed  to  the  sheriff. 
To  the  same  effect  is  the  case  of  Stone  v.  People,  2  Scam.  326. 

The  laws  of  the  United  States  have  established  district  courts  in 
this  territory,  and  given  them  common-law  jurisdiction,  (power  to  try 
cases.)  All  the  specific  powers  and  means  which  it  is  necessary  for 
courts  to  employ  are  not  specified,  but  the  authority  to  hold  the  court 
confers  the  necessary  power.  The  general  rule  is  that  such  power  is 
implied  as  is  necessary  to  carry  into  effect  expressly  given  power. 
When,  therefore,  a  court  is  given  jurisdiction  to  try  a  jury  case,  (which 
simply  means  the  power  to  do  so,)  and  the  authority  to  summon  a 
jury  is  not  mentioned,  it  is  implied;  for  without  a  jury  there  cannot 
be  a  court  for  the  trial  of  jury  cases.  If  the  jury  is  denied,  the  court 
is  incomplete.  When  the  method  of  obtaining  a  jury  provided  by 
the  act  of  June  23,  1874,  was  exhausted,  if  the  court  had  no  other 
authority,  its  power  to  try  the  appellant  was  gone  for  five  months  at 
least.  Our  view  is  that,  when  the  mode  of  obtaining  a  jury  accord- 
ing to  the  statute  had  failed,  the  power  to  use  the  ordinary  means  (the 
means  to  which  the  lower  court  did  resort)  was  implied ;  it  was  inci- 
dent to  the  authority  to  hold  the  court  and  to  try  jury  cases.  In  the 
case  of  U.  S.  v.  Hill,  (1  Brock.  156,)  Marshall,  C.  J.,  said: 

"It  has  been  justly  observed  that  no  act  of  congress  directs  grand  juries, 
or  defines  their  powers.  By  what  authority  then,  are  tliey  summoned,  and 
whence  do  they  derive  their  powers?  The  answer  is  that  the  laws  of  the 
United  States  have  erected  courts  which  are  invested  with  criminal  jurisdic- 
tion. This  jurisdiction  they  are  bound  to  exercise,  and  it  can  only  be  exer- 
cised through  the  instrumentality  of  grand  juries.  They  are,  therefore,  given 
by  a  necessary  and  indispensable  implication.  But  how  far  is  this  implica- 
tion necessary?  The  answer  is  obvious:  its  necessity  is  co-extensive  with 
that  jurisdiction  to  which  it  is  essential." 

The  laws  of  the  United  States  give  the  district  courts  of  the  terri- 
tories common-law  jurisdiction,  and  we  are  of  the  opinion  that  these 
courts  have  the  authority  to  employ  the  common-law  method  of  sum- 
moning a  jury  when  no  other  is  furnished  by  statute,  or  when  the 
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method  so  furnished  has  been  exhausted,  as  in  this  case.     To  this 
method  the  court  below  resorted. 

Section  93,  Laws  Utah  1884,  p.  169,  provides  that— 

"When  jurisdiction  is  by  this  Code,  or  by  any  other  statute,  conferred  on  a 
court  or  judicial  officer,  all  the  means  necessary  to  carry  it  into  effect  are 
also  given,  and  in  the  exercise  of  the  jurisdiction,  if  the  course  of  proceeding 
be  not  specifically  pointed  out  by  this  Code,  or  the  statute,  any  suitable  pro- 
cess or  mode  of  proceeding  may  be  adopted  which  may  appear  most  con- 
formable to  the  spirit  of  this  Code  or  the  statute." 

If  this  section  applies  to  a  prosecution  for  a  breach  of  a  law  of  the 
United  States,  it  gave  the  court  ample  power  to  adopt  the  method 
which  was  followed,  after  the  statutory  method  had  been  exhausted. 
Whether  this  statute  applies,  we  do  not  deem  it  necessary  to  decide 
in  this  case.  Having  disposed  of  the  only  exception  argued,  it  only 
remains  to  be  added  that  no  error  has  been  found  in  the  record  suffi- 
cient  to  authorize  a  reversal  of  the  judgment  of  the  court  below. 
The  sentence  and  judgment  of  the  lower  court  is  affirmed. 

Twiss,  J.,  concurs.     Emerson,  J.,  expresses  no  opinion* 

(4  Utah,  m 

In  re  Estate  of  Higbee,  Deceased. 
Filed  February  6,  1885. 

1.  Unffed  States— Its  Powers  under  the  Constitution. 

The  federal  ^ovcrnmeDt  is  one  of  enumerated  and  delegated  powers,  and  pos- 
sesses no  otliers  except  such  as  are  necessary  to  the  exercise  of  those  expressed. 

2.  Congress— Scope  of  its  Legislation  upon  the  Territories. 

The  phrase  *'  all  needful  rules  and  regulations,''  used  in  the  second  clause  uf 
the  third  section  of  article  4  of  the  constitution,  in  reference  to  the  legislation 
congress  is  empowered  to  enact  as  to  the  territories,  is  to  be  construed  by  the 
word  **Iaws." 

3.  Same — Legislation — Territories— Divorce. 

A  divorce  is  not  a  rule  or  regulation.  Congress  has  the  power  to  enact  laws 
to  regulate  marriage  and  divorce  in  the  territories,  but  not  to  grant  divorces. 

4.  DivoKCE— Judicial  Act— Territorial  Legislation— Rev.  St.  $  1851. 

A  divorce  is  not  a  legislative  but  a  judicial  act,  and  under  section  1851  of 
the  He  vised  Statutes  the  territorial  legislatures  are  only  empowered  to  pass  laws 
upon  rightful  subjects  of  legislation. 

5.  Same— Marriage  Kelation— Protection  of  the  Law. 

The  rights  which  the  marriage  relation  confers  and  the  duties  it  imposes  are 
equally  under  the  protection  of  the  law. 

J,  O.  Sutherland,  for  appellant. 

Ransford  Smith,  for  respondent. 

Zanb,  G.  J.  This  is  an  appeal  from  a  judgment  of  the  district  court 
aiSrming  a  decree  of  the  probate  courts  denying  the  right  of  Sophia 
E.  Higbee,  the  petitioner,  as  widow  of  the  late  Lyman  P.  Higbee,  and 
distributing  his  entire  estate  to  another.  It  appears  from  the  find- 
ings that  Lyman  P.  Higbee  died  intestate  at  Ogden  City,  Utah  ter- 
ritory, on  the  second  day  of  February,  1883,  leaving  an  estate  which, 
after  the  payment  of  all  his  just  debts,  amounted  to  about  $3,000. 
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The  petitioner  is  entitled  to  one-half  of  this  estate,  if>  at  the  time  of 
his  death,  she  was  his  lawful  wife. 

The  facts  are  that  the  petitioner  was  married  to  deceased  at  Fond 
du  Lac,  in  the  state  of  Wisconsin,  on  the  twenty-third  day  of  August, 
1866;  that  they  continued  to  live  together  as  husband  and  wife  till 
1869,  when  he  sent  her  to  California  on  account  of  her  delicate  health, 
with  the  mutual  expectation  that  she  would  return  to  him  in  Idaho, 
or  that  he  would  join  her  in  California  and  establish  his  residence 
there ;  that  he  ceased  to  contribute  to  her  support  within  a  year  there* 
after,  although  she  was  dependent  upon  him ;  that  she  was  willing 
and  desirous  to  return  to  him,  but  he  neither  joined  her  in  California 
nor  furnished  her  means  to  return  to  him ;  that  he  was  afterwards 
elected  to  the  legislature  of  the  territory  of  Idaho,  and,  while  he  was 
acting  as  a  member  thereof,  that  body  passed  an  act,  which,  without 
preamble  or  recital,  simply  declared  "that  the  bonds  of  matrimony  ex- 
isting between  Lyman  P.  Higbee,  of  Malad  City,  in  the  county  of 
Oneida,  this  territory',  and  Sophia  E.  Higbee,  be,  and  the  same  are 
hereby,  absolutely  dissolved,  and  that  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage."  It  was  approved  December 
28,  1874.  It  also  appears  that  Sophia  E.  Higbee  had  no  notice  of 
this  act  until  1876,  when  she  saw  the  announcement  of  it  in  a  news- 
paper sent  to  her  by  a  third  person. 

To  decide  this  question  it  is  necessary  to  determine  whether  the  di- 
vorce was  within  the  grant  of  legislative  power  to  the  territory  of 
Idaho.  The  federal  government  is  one  of  enumerated  and  delegated 
powers,  and  possesses  no  others,  except  such  as  are  necessary  to  the 
exercise  of  those  expressed.  The  second  clause  of  the  third  section 
of  the  fourth  article  of  the  constitution  of  the  United  States  is :  "The 
congress  shall  have  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  and  other  property  belonging  to 
the  United  States."  "No  one,"  says  Judge  Story,  "has  ever  doubted 
the  authority  of  congress  to  erect  territorial  governments  within  the 
territory  of  the  United  States  under  the  general  language  of  this 
clause."  2  Story,  Const.  §  1325.  Bules  and  regulations,  in  a  legal 
sense,  mean  laws.  Blackstone  says  that  "municipal  law  is  a  rule  of 
civil  conduct  prescribed  by  the  supreme  power  in  a  state."  A  divorce 
is  not  a  rule  or  regulation.  "The  divorce  act  is  a  judgment,  though 
not  pronounced  by  a  court."  If  it  has  any  effect,  it  is  the  dissolution 
of  the  bonds  of  matrimony  between  husband  and  wife, — a  decree  which 
terminates  the  rights  and  duties  of  the  marriage  relation.  It  is  con- 
fined to  the  parties  to  the  marriage,  and  therefore  cannot  be  a  rule 
or  regulation.  Congress,  unquestionably,  has  the  power  to  enact  laws 
with  respect  to  marriage  and  divorce  in  the  territories, — to  protect  the 
former,  and  to  specify  the  causes  for  the  latter,  and  the  mode  to  be 
pursued  in  obtaining  the  latter.  But,  bo  far  as  we  are  advised,  con- 
gress has  never  exercised  or  claimed  authority  to  grant  divorces.  Ter- 
ritorial legislatures  have  not  the  supreme  legislative  power.    That  is 
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vested  in  congresB,  and  so  continues.  Chief  Justice  Waite..  in  A^^- 
tional  Bank  v.  Yankton,  101  U.  S.  133,  defines  the  territorial  status 
as  follows : 

"A  territory  within  the  jurisdiction  of  the  United  States,  not  included  in 
any  state,  must  necessarily  be  governed  by  and  under  the  authority  of  con- 
gress. The  territories  are  but  political  subdivisions  of  the  outlying  dominion 
of  the  United  States.  Their  relation  to  the  general  government  is  much  the 
same  as  that  which  counties  bear  to  the  respective  states;  and  congress  may 
legislate  for  them  as  a  state  does  for  the  municipal  organizations.  *  ♦  * 
Congress  may  not  only  abrogate  laws  of  the  territorial  legislatures,  but  may 
itself  legislate  directly  for  the  local  government.  It  may  make  a  void  act  of 
the  territorial  legislature  valid,  and  a  valid  act  void.'* 

Section  1851  of  tte  Revised  Statutes  of  the  United  States  provides 
that  "the  legislative  power  of  every  territory  shall  extend  to  all  right- 
ful subjects  of  legislation  not  inconsistent  with  the  constitution  and 
laws  of  the  United  States."  Only  legislative  power  is  conferred,  and 
it  is  extended  only  to  rightful  subjects  of  legislation,  so  that  even  if 
congress  has  the  power  to  grant  divorces,  it  has  not  conferred  it  on 
the  territorial  legislatures.  The  federal  and  state  constitutions  limit 
the  legislative  powers  of  the  various  states,  and  those  powers  may  ex- 
tend  to  judicial  subjects  when  they  are  found  within  the  limitations. 
The  powers  of  government  are  distinguished  and  classified  with  re- 
spect to  their  purposes  and  uses.  Those  necessary  to  enacting  laws 
are  termed  legislative ;  those  employed  in  ascertaining  facts  from  ev- 
idence, and  in  construing  and  applying  the  law,  are  called  judicial; 
and  those  used  in  executing  judgments,  decrees,  and  commands  are 
named  executive.  Experience  and  observation  have  demonstrated 
that  a  legislative  body,  and  the  forms  and  methods  which  it  employs, 
are  best  adapted  to  express  the  will  of  the  people  in  laws;  and  that 
a  tribunal  constituted  as  a  court  is,  and  the  forms  and  methods  which 
it  employs  are  best  suited  to  the  investigation  of  evidence  relating 
to  the  varied  contentions  among  men  wlvch  the  government  is  called 
upon  to  settle.  During  its  early  histoi.  il  the  authority  of  the  Brit- 
ish government  was  in  the  king,  and  he  exercised  executive,  legisla- 
tive, and  judicial  powers.  Later,  parliament  exercised  judicial  as 
well  as  legislative  authority;  but  divorces  granted  by  the  parliament 
of  Great  Britain  were  not  legislative,  but  judicial;  and  according  to 
the  article  on  divorces  in  the  Encyclopedia  Britannica,  the  proceed- 
ing was  "a  judicial  one  by  a  legislative  process."  In  Jones  v.  Jones, 
12  Pa.  St.  350,  JuBtice  Coulter  thus  refers  to  divorces  by  parliament : 

**In  England,  parliament  has  frequently  annulled  the  contract  of  marriage 
for  adultery.  Tiiere  is,  perhaps,  more  rejison  for  the  practice  there  than  ex- 
sisted  in  this  state  for  the  exercise  of  a  similar  power  by  the  legialature,  be- 
cause parliament  is  a  court.  Lord  Coke  says  it  is  the  highest  and  most 
honorable  court  in  the  kingdom.  But  that  high  court  proceeds  with  the  ut- 
most circumspection,  examines  witnesses  to  prove  the  adultery,  and,  in  cases 
where  the  guilty  parties  have  not  left  the  realm,  requires  that  there  shall 
also  have  been  a  trial  in  the  common-law  courts  for  criminal  conversation, 
and  damages  recovered,  and  also  that  a  sentence  of  divorce  in  the  spiritual 
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court  should  have  been  decreed,  which  can  only  divorce  a  meriAa  et  thoro; 
hence  the  necessity  of  the  intervention  of  parliament  to  divorce  a  vinculo, 
whose  power  only  is  adequate  to  that  end. " 

Following  the  precedents  furnished  by  the  Britisti  parliament,  legis- 
latures in  this  country  granted  divorces,  but  those  which  have  been 
sustained  by  the  courts, in  nearly  every  case,  were  for  cause,  and  there- 
fore judicial,  and  cannot  be  claimed  as  the  rightful  subject  of  legis- 
lation. The  Pennsylvania  constitution  of  1838  (section  14,  art.  1) 
provided:  "The  legislature  shall  not  have  power  to  enact  laws  an- 
nulling the  contract  of  marriage  in  any  case  where  by  the  laws  the 
courts  of  this  commonwealth  are,  or  hereafter  may  be,  empowered  to 
decree  a  divorce;"  "from  which"  the  court,  in  the  case  of  Jones  v. 
Jones y  supra,  held,  "an  implication  results  of  a  power  to  annul  the 
marriage  contract  in  the  non-enumerated  cases;"  and  further,  that 
it  was  admissible  to  show  on  what  charge  the  legislature  proceeded^ 
with  a  view  to  determine  whether  it  was  one  upon  which  the  courts 
were  authorized  to  grant  the  divorce.  In  the  case  of  Starr  v.  Pease, 
8  Conn,  541,  the  divorce  questioned  was  granted  upon  notice  and 
upon  evidence  and  for  cause.     The  act  was  as  follows : 

"Upon  the  petition  of  Martha  M.  Lewis,  representing  to  this  asseml)ly  thac 
she  was  lawfully  married  to  John  L.  Lewis  on  the  twenty-tliird  day  of  Sep- 
tember. 1799,  and  that  on  or  about  the  fifteenth  day  of  January,  1826,  the 
said  John  L.  Lewis  indulged  in  such  criminal  intimivcies  with  one  Nancy  B. 
Jones  as  amounts  to  adultery,  as  nearly  as  could  be  witliout  the  actual  peri)e- 
tration  of  the  crime,  and  praying  for  a  divorce,  as  per  petition  on  file;  and 
the  said  allegations,  after  hearing  the  said  petitioner  and  said  John  L.  Lewis, 
with  their  witnesses  and  counsel,  being  found  true,  resolved,  by  this  assem- 
bly, that  the  said  Martha  M.  Lewis  be,  and  she  is  hereby,  divorced  from  her 
said  husband,  the  said  John  L.  Lewis,  and  is  hereby  released  and  absolved 
from  all  obligations  by  virtue  of  said  marriage." 

The  court  said  the  act  affirms  the  contract  of  marriage,  and  de- 
clares that  "the  acts  proved  were  such  as  ought  to  dissolve  it,"  r.nd 
resolved  accordingly.  In  answer  to  the  objection  that  the  act  was 
not  within  the  jurisdiction  of  the  legislature,  because  the  constitution 
separated  the  legislative  and  judicial  powers,  the  court  in  substance 
said  that  the  constitution  does  not  so  separate  them  as  to  prevent  the 
legislature  from  exercising  judicial  powers  in  certain  cases. 

The  mixed  powers  of  the  Connecticut  legislature  came  under  dis- 
cussion in  the  supreme  court  of  the  United  States  in  Caldcr  v.  Bull^ 
3  Dall.  386.  Patterson,  J.,  said  that  the  legislature  acted  "in  a  double 
capacity :  as  a  house  of  legislation,  with  undefined  authority,  and  also 
as  a  court  of  judicature  in  certain  exigencies.  *  *  *  From  the 
best  information,  however,  which  I  have  been  able  to  collect  on  this 
subject,  it  appears  that  the  legislature,  or  general  court  of  Connecti- 
cut, originally  possessed  and  exercised  all  legislative,  executive,  and 
judicial  authority."  And  it  would  appear  that  the  divorce  in  question 
has  been  granted  in  the  exercise  of  judicial  authority.  Thus  it  will 
be  found,  upon  further  examination,  that  nearly  all  of  the  divorces 
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granted  by  legislatures  and  sustained  by  the  courts  were  so  granted 
in  the  exercise  of  judicial  power;  that  they  were  recognized  as  ju- 
dicial  subjects  and  not  as  legislative.  A  divorce  granted  for  cause 
is  not  a  legislative  divorce.  Mr.  Bishop  says :  ** A  divorce,  like  every 
other  statute,  would  appear,  necessarily,  to  flow  merely  from  the  sov- 
ereign will.  It  is  not'  the  ascertainment  of  a  right,  but  the  creation 
of  one."  1  Bish.  Mar.  &  Div.  §  689.  But  the  purpose  of  laws  is  to 
protect  rights  and  enforce  duties;  not  to  destroy  the  former,  nor  to 
relieve  from  the  latter.  Municipal  law  does  not  create  rights.  A 
divorce  granted  without  cause  would  destroy  the  lawful  rights  of  one 
party,  and  release  the  legal  duties  of  the  other,  and  hence  law  is  in- 
voked  to  abrogate  them.  "A  wife  has  a  right  to  the  love  and  protect- 
ing  care  of  her  husband;  she  has  a  right  to  share  his  bed  and  board; 
she  has  a  right  to  support,  consisting  of  necessary  food  and  clothing, 
according  to  her  position  in  life."  And  these  rights  are  answered  by 
corresponding  duties  from  the  husband.  In  the  absence  of  miscon- 
duct on  her  part,  it  is  impossible  for  him  to  shake  them  off;  they  exist 
for  life,  and  if  he  dies  iirst,  her  rights  survive  to  his  estate.  The 
petitioner  is  now  contending  for  the  latter. 

The  legislature  of  the  territory  of  Idaho  attempted  to  try  petition- 
er's case  without  evidence,  and  at  one  blow  to  make  the  law  and  the 
decision  which  severed  all  her  rights  as  wife.  By  the  common  law 
marriage  is  for  life,  and  indissoluble  except  for  cause.  In  the  case 
of  Smith  V.  Smith,  13  Gray,  209,  Shaw,  C.  J.,  said: 

"Marriage  is  undoubtedly  a  contract;  but  it  is  a  contract  sanctioned  by  law, 
controlled  by  considerations  of  public  policy,  vital  to  the  order  and  harmony 
of  social  life,  and  in  its  nature  indissoluble,  except  by  the  violation  of  duty 
on  the  one  part,  to  be  taken  advantage  of,  in  a  special  manner  provided  by 
law,  on  the  other. " 

Prom  the  point  of  view  from  which  we  are  considering  this  case, 
it  is  immaterial  whether  marriage  is  hold  to  be  a  contract  or  a  status. 
In  either  case  the  rights  which  the  relation  affords,  and  the  duties 
which  it  imposes,  are  equally  under  the  protection  of  the  law. 
Marshall,  0.  J.,  in  Oaines  v.  Gaines,  9  B.  Mon.  295,  said : 
**It  is  the  province  of  the  legislature,  so  far  as  individual  rights  are  con- 
cerned, to  pass  laws  as  a  rule  of  action  for  the  community  at  large,  or  for  a 
particular  class,  or  for  individuals  under  certain  circumstances,  to  be  dellned 
by  law.  It  is  the  province  of  the  judicial  power  to  administer  these  laws  by 
applying  them  to  the  facts  in  individual  cases,  for  the  ascertainment  of  the 
right,  and  the  redress  or  repression  of  the  wrong.  It  is  essential  to  the  stabil- 
ity and  security  of  individual  rights  that  they  should  be  determined  by  pre- 
existing laws,  under  which  they  have  originated,  and  by  general  laws  oper- 
ating upon  similar  rights,  and  not  by  laws  made  merely  for  their  decision, 
when  they  come  to  be  contested.  It  is  to  avoid  the  danger  of  individual 
rights  being  determined,  not  by  pre-existing  laws,  but  by  a  law  first  promul- 
gated in  the  decision  itself,  or  made  for  it,  or  by  the  secret  law  of  will  or  dis- 
cretion, that  the  judicial  department,  intrusted  with  the  power  of  ascertain- 
ing and  enforcing  private  rights,  as  created  and  sustained  by  law,  is  prohibited 
from  exercising  legislative  power;  and  it  is  for  the  same  reason  that  the  leg- 
islative department,  intrusted  with  the  power  of  making,  altering,  and  re- 
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pealing  laws,  is  prohibited  from  the  exercise  of  the  judicial  power,  which  is 
but  the  power  of  applying  the  existing  laws  to  the  facts,  and  thence  deducing 
and  estiibllshing  the  rights  in  contest.  But  it  is  in  vain  that  the  constitution 
iias  vested  this  power  exclusively  in  the  judicial  depai'tment,  and  said  it  sliall 
not  be  exercised  by  the  legislative,  if,  when  a  party  alleging  injury  by  the 
deprivation  of  a  right  has  resorted  by  the  appropriate  remedy  to  the  appro- 
priate tribunal  for  redress,  the  party  accused  of  wrong  may  appeal  to  tlie  leg- 
islature, obtain  the  passage  of  an  act,  not  to  change  the  general  laws  by  which 
all  similar  cases  are  to  be  governed,. nor  to  change  the  organization  or  juris- 
diction of  the  courts,  by  which  others  as  well  as  himself  will  be  affected,  but 
an  act  for  his  own  exclusive  benefit,  to  operate  only  between  himself  and  his 
antagonist,  and,  by  extinguishing  the  right  sisserted  against  him,  to  stifle 
judicial  inquiry,  and  to  arrest  the  administration  of  the  law  in  his  case,  and 
save  him  from  all  those  consequences  to  which  the  general  laws  would  sub- 
ject him  if  he  had  committed  an  injury  to  the  rights  of  another." 

To  the  same  effect,  Kent,  C.  J.,  in  Dash  v.  Van  Kleeck,  7  Johns. 
508,  said: 

"The  power  that  makes  is  not  the  power  to  construe  a  law.  It  is  a  well- 
settled  axiom  that  the  union  of  tliese  two  powers  is  tyranny.  Theorists  and 
practical  statesmen  concur  in  this  opinion." 

The  legislature  of  the  territory  of  Idaho  had  passed  a  general  law, 
in  which  causes  for  divorce  were  specified,  and  a  trial  in  court  se- 
cured. But  it  granted  the  divorce  against  the  petitioner  without  no- 
tice and  without  cause,  and  if  the  granting  was  valid,  the  votes  and 
formalities  which  made  the  law,  pronounced  the  decree.  In  the  gen- 
eral law,  the  legislature  recognized  the  principle  that  personal  rights 
cannot  be  taken  away  without  an  opportunity  to  the  person  to  whom 
they  belong  to  be  heard.  It  was  said  by  Webster,  in  the  celebrated 
Dartmouth  College  Case,  4  Wheat.  519,  that  "by  the  *law  of  the  land' 
is  most  clearly  intended  the  general  law, — a  law  which  hears  before  it 
condemns,  which  proceeds  upon  inquiry,  and  renders  judgment  only 
after  trial;"  and  likewise  Judge  Cooley,  (Const.  Lim.  491:)  "Every 
one  has  a  right  to  demand  that  he  be  governed  by  general  rules;  and 
a  special  statute  which,  without  his  consent,  singles  his  case  out  to 
be  governed  by  a  different  law  from  that  which  is  applied  in  all  sim- 
ilar cases,  would  not  be  legitimate  legislation,  but  would  be  such  an 
arbitrary  mandate  as  is  not  within  the  province  of  free  government. 
This  is  a  maxim  in  constitutional  law,  and  by  it  we  may  test  the  au- 
thority and  binding  effect  of  legislative  enactments." 

Notwithstanding  the  general  act,  this  legislature  supposed  that  it 
possessed  the  power  to  hurl  its  fiats  against  such  as  it  chose,  which, 
like  the  lightning,  should  strike  first  and  thunder  afterwards.  By 
calling  marriage  a  status  some  law  writers  appear  to  think  that  the 
individual  riglits  belonging  to  marriage  are  lost,  and  that  the  state, 
then,  has  absolute  power  to  treat  it  as  it  pleases.  In  time  of  insur- 
rection or  war,  private  rights  appear  to  be  lost  sight  of;  but  a  just 
government  must  compensate  its  loyal  citizens  for  the  losses  which 
they  may  have  sustained.  Similarly,  private  property  may  be  taken 
for  the  public  use;  but  compensation  must  be  made.     Taxes  may  be 
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exacted,  but  personal  security  and  protection  are  given  in  return. 
But  the  private  rights  which  belong  to  marriage  cannot  be  taRen  away 
on  any  sucli  grounds  as  these;  for  the  only  interest  which  the  pub- 
lic can  have  in  the  institution  of  marriage  is  to  regulate  and  protect 
it.  On  account  of  the  misconduct  of  one  party,  the  court  may  de- 
clare, at  the  instance  of  the  other,  that  the  rights  resulting  from  mar- 
riage are  forfeited.  Yet  it  does  not  follow  that  the  individual  rights 
of  the  parties  may  be  disregarded  because  the  public  have  an  interest 
in  the  institution  of  marriage.  Both  classes  of  interests  exist  together, 
and  both  should  be  secured  and  protected.  All  persons,  with  respect 
to  their  marital  rights,  are  equal  before  the  law;  and  the  state  must 
extend  to  all  equal,  exact,  and  even-handed  justice.  Therefore  the 
act  of  the  legislature  of  Idaho  cannot  be  sustained  without  holding 
that  the  granting  of  a  divorce  is  a  rightful  subject  of  legislation; 
without  violating  that  great  principle  of  equalness  upon  which  all 
justice  and  all  equity  repose;  and  without  denying  to  the  petitioner 
the  benefit  of  the  law  of  the  land,  and  refusing  her  a  day  in  court, 
and  a  right  to  a  fair  trial.  The  act  cannot  be  upheld  upon  principle. 
The  authorities  are  conflicting.  The  constitutions  of  31  states  forbid 
legislative  divorces.  None  have  ever  been  granted  in  this  territory, 
and  but  few  in  any  of  the  territories.  Neither  of  the  parties  to  the 
marriage  in  question  ever  married  again,  and  no  serious  consequences 
are  likely  to  follow  from  holding  that  the  act  in  question  is  void. 

The  decree  of  the  lower  court  is  reversed,  and  the  cause  remanded, 
with  direction  to  enter  a  decree  in  harmony  with  this  opinion, 

Twiss,  J.,  and  Emebson,  J.,  concur. 


GiLBEBSON  V.  MiLLEB  MiNING  &  SmELTING   Go. 
Filed  February  6,  1885. 

1.  General  Objection  to  Verdict— Verdict  against  the  Law. 

In  an  assignment  of  errors,  the  objection  that  the  verdict  was  against  the  law, 
without  specification,  or  indication  why,  in  what  way,  and  for  what  reason  it 
was  so,  is  too  general,  and  should  not  be  regarded  by  the  court. 

2.  Argument  before  Jurv — Reading  Law-Book. 

It  is  allowable,  in  the  discretion  of  the  court,  for  counsel  to  read,  during  his 
argument  before  the  jury,  a  law-book,  not  for  the  purpose  of  instructing  the 
jury  in  the  law,  but  in  order  to  illustrate  his  remarks. 

3.  Instuuction  of  Court— Not  in  Prejudice  of  Party  Objecting. 

A  party  cannot  complain  of  an  instruction,  the  effect  of  which  cannot  inure 
to  his  disadvantage. 

Appeal  from  the  Third  district  court. 

B.  N.  Baskin,  for  appellant. 

Pressly  Denny,  for  respondent. 

Emerson,  J.  The  suit  was  brought  to  recover  for  2,886  railroad 
ties,  at  50  cents  each,  and  for  1,500  cords  of  wood,  at  two  dollars  per 
cord.     In  its  answer  the  defendant  claimed  it  bought  of  the  plaintiff 
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railroad  ties,  amounting,  at  an  agreed  price,  to  §290.67,  which,  by 
agreement,  it  bad  credited  upon  a  balance  found  due  from  the  plain- 
titf  to  the  defendant  upon  a  final  settlement  of  previous  dealings  be- 
tween them.  The  answer  then  proceeds:  "That,  except  the  railroad 
ties  above  mentioned,  plaintiflF  did  not,  at  the  time  alleged  in  the  com- 
plaint, or  at  any  other  time,  sell  or  deliver  to  defendant  any  railroad 
ties  whatever;  nor  has  said  plaintiflF  at  any  time  sold  or  delivered  to 
defendant  any  wood  whatever."  There  was  a  jury  trial,  and  verdict 
for  the  defendant.  The  plaintiflf  moved  for  a  new  trial,  which  was 
granted,  and  this  appeal  is  by  the  defendant  from  that  orde:«  The 
order  does  not  state  the  grounds  upon  which  it  was  granted.  We 
must  therefore  review  it  upon  the  assignments  of  error  on  the  plain- 
tiff *s  motion  in  the  court  below. 

The  first  error  assigned  is  that  the  verdict  was  against  law.  For 
the  reason  that  there  is  no  specification  or  indication  why,  in  what 
way,  or  for  what  reason  this  is  so,  the  objection  is  too  general,  and 
should  have  been  disregarded  by  the  court  below.  Another  exception 
is  that  the  counsel  for  defendant  was  permitted  by  the  court  to  read 
a  short  extract  from  Greenleaf  on  Evidence  in  his  argument  to  the 
jury.  Upon  objection  being  made,  the  counsel  for  the  defendant,  be- 
fore reading  the  extract  referred  to,  stated  "that  he  did  not  claim  that 
the  jury  could  receive  the  portion  which  he  proposed  to  read  from 
said  book  as  the  law  of  this  case,  as  the  law  must  be  given  by  the 
judge  in  instructing  the  jury,  but  that  he  claimed  the  right  to  read 
from  said  book  simply  to  illustrate  his  argument  to  the  jury,  and 
would  adopt  what  the  author  said  on  the  point  under  consideration 
as  expressing  counseFs  views  of  the  weight  which  should  be  given  to 
verbal  admissions  or  conversations  when  testified  to  by  third  parties, 
and  that  he  did  not  claim  to  the  court  or  jury  that  anything  so  read 
should  have  any  other  or  greater  force  than  to  illustrate  the  point;" 
whereupon  the  court  permitted  the  counsel  to  read  from  said  book, 
but  at  the  same  time  stated  to  the  jury  that  they  were  to  understand 
that  the  portion  so  read  was  not  to  be  received  by  them  as  the  law,  aa 
that  would  be  announced  to  them  by  the  court.  There  was  no  error 
in  this.  The  extract  was  read,  as  stated  by  counsel,  merely  in  illus- 
tration of  his  argument.  However  objectionable  a  practice  this  may 
be,  it  is  allowable,  within  the  sound  discretion  of  the  court,  and  no 
inflexible  rule  as  to  allowing  or  limiting  the  privilege  can  be  pre- 
scribed. There  certainly  was  no  abuse  of  the  discretion  in  this  in- 
stance. 

The  remaining  exceptions  relate  to  the  charge  as  given,  and  to  the 
refusals  to  charge  as  requested  by  the  plaintiff.  The  statement  on 
the  motion  for  a  new  trial,  which,  by  stipulation,  is  the  statement  on 
appeal,  and  forms  the  record  in  this  court,  does  not  contain  a  word 
of  the  testimony  taken  at  the  trial,  and  the  applicability  of  most  of 
the  instructions,  therefore,  cannot  be  determined.  The  wording  of 
many  of  the  instructions  conclusively  shows  that  they  referred  to  and 
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depended  upon  the  testimony  taken,  and  what  that  was  we  have  no 
means  of  knowing  or  ascertaining.  So  far  as  the  instructions  related  to 
the  pleadings,  they  show  that  the  view  the  court  took  of  the  case  was 
that  the  answer  sufficiently  put  in  issue  the  selling  of  any  ties  to  the 
defendant,  except  as  stated  in  the  answer,  or  the  sale  of  any  wood 
whatever;  but  if  the  jury  should  find  against  the  defendant  upon  these 
issues,  then  the  price  per  tie,  and  per  cord  for  the  wood,  was  admit- 
ted. In  this  there  was  no  error;  certainly,  none  of  which  the  plain- 
tiff can  complain.  There  was,  therefore,  no  ground  for  a  new  trial. 
The  order  is  reversed. 

Zand,  C.  J.,  and  Twiss,  J.,  concur. 
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SUPREME  COURT  OF  NEW  MEXICO. 


<3  N.  M.  [Gild.;  873)  

PROBST   V.  TbUSTEBS   OF  THE  BOARD   OF   DOMESTIC    MISSIONS   OF  THB 

Genebal  Assembly  of  the  Presbyterian  Church  in 

THE  United  States  of  America. 

Kiled  January  29, 1885. 

1.  Adyebsr  Possession— Mere  Possession — Statute  of  Limitations, 

1q  order  to  prove  an  adverse  possession,  continued  during  10  years,  it  is  not 
enough  for  a  party  to  prove  that  he  has  been  in  possession  in  general  terms. 
It  is  the  nature  and  circumstances  of  such  possession  that  are  controlliug  in 
such  cases. 

2.  fcUME— Wrong-Doer  Cannot  Profit  by  His  Own  Wrongful  Act. 

Nothing  can  be  implied  in  favor  of  a  wrong- doer  who  bases  his  claim  on  his 
own  wrong.  If  he  seeks  to  gain  an  estate  by  his  own  hostile  acts  without  title, 
he  must  af'rmatively  prove  existence  of  all  the  conditions  necessary  to  the 
achievement  of  that  result. 
8.  Same  —  Keligious  Corporation —Failure  to  File  Corporation  Papers- 
Effect  AS  TO  Power  to  Sub. 

The  fact  that  a  religious  corporation  had  not,  previously  to  the  commence- 
ment of  a  suit,  caused  the  papers  and  certificates  required  by  chapter  3  of  the 
Laws  of  1880  to  be  filed  in  the  office  of  the  secretary  of  the  territory,  does  not 
del)ar  it  from  access  to  the  courts  in  protecting  its  previously  vested  estate  in 
the  territory. 
A,  Same — Secondary  Evidence— Foundation. 

In  a  case  of  disputed  title,  one  of  the  litigants  being  a  religious  corporation, 
proof  should  be  obtained  directly  from  the  corporate  office,  in  which  the  cor- 
porate papers  are  usually  kept,  before  admitting  secondary  evidence  of  docu- 
ments presumed  by  law  to  be  in  the  corporate  custody. 

5.  Same— Paper  Title  Not  Necessary  in  Defense  against  Trespasser. 

A  regularly  derived  paper  title  is  not  necessary  for  recovery  against  a  defend- 
ant who,  without  title,  has  intruded  upon  a  prior  possession. 

6.  Same— Corporation  Holding  Land  by  Agent  —  Presumption  from  Facts. 

The  fact  that  a  Presbyterian  clergyman,  recognized  as  such,  claimed  to  hold 
certain  specific  property  in  Santa  Fe  for  a  religious  corporation  in  New  York; 
that  said  corporation  could  not,  on  account  of  its  distance,  occupy  its  lands  ex- 
cept by  means  of  servants,  agents,  tenants, or  other  representatives;  the  state- 
ments of  such  clergyman,  and  his  position  in  Santa  Fc,— raise  a  strong  presump- 
tion that  he  was  acting  for  the  plaintiff  corporation,  and  that  his  possession 
was  the  possession  of  the  corporation. 

Error  to  the  First  district,  Santa  Fe  county. 

Catron,  Thornton  dt  Clancy,  for  plaintiff  in  error. 

Gildersleeve  d  Knaehely  for  defendant  in  error. 

Wilson,  J.  The  corporation  (plaintiff  helow)  claims  to  have  ac- 
quired title  to  the  locus  in  quo,  accompanied  by  actual  possession,  in 
April,  1870.  The  defendant  below  controverts  the  corporate  title, 
denies  its  capacity  to  one,  and  sets  up  the  statute  of  limitations.  The 
plaintiffs,  in  the  district  court,  introduced  in  evidence,  under  objec- 
tion, the  records  of  several  conveyances,  showing  a  regular  chain 
of  title  to  the  locus  in  quo,  beginning  with  a  conveyance  by  one 
Lovato,  who  was  in  possession  of  the  land  as  early  as  1846,  and 
continuing  through  several  mesne  conveyances  to  the  plaintiff,  whose 
immediate  grantor  was,  according  to  the  record  on  the  recorder's 
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books,  Daniel. T.  McFarland.  McFarland's  deed  to  the  plaintiflf 
was  recorded  April  25,  1870.  The  defendant  below  testified  that  he 
went  into  possession  of  the  locus  in  quo  in  the  spring  of  1871,  and 
had  continued  in  such  possession  ever  since.  It  appears,  however, 
that  McFarland  lived  in  a  house  upon  contiguous  land,  exercised 
acts  of  ownership  upon  the  premises  in  question,  and  occupied  them 
prior  to  the  defendant's  entry,  and  that,  about  the  time  of  recording 
the  alleged  deed  to  the  plaintiff,  he  claimed  to  hold  the  premises  in 
their  behalf.  McFarland  was  in  under  legal  title  extending  over  the 
whole  of  the  locus  in  quo,  and,  upon  familiar  principles,  the  posses- 
sion thus  held  would  be  presumed  to  continue  until  the  establishment 
of  an  adverse  possession  within  the  meaning  of  the  law.  A  mere 
trespass,  not  amounting  to  a  disseizin,  does  not  constitute  adverse 
possession  in  such  sense  as  to  set  the  statute  in  operation.  A  tres- 
pass must  be  hostile,  open,  notorious,  clearly  defined,  exclusive, 
uninterrupted,  and  under  claim,  real  or  pretended,  in  order  to  make 
the  statute  available  to  the  intruder. 

The  evidence  in  this  case  is  insufficient  to  establish  an  adverse  pos- 
session continued  during  10  years.  It  is  not  enough  for  a  party  to 
prove  that  he  has  been  in  possession  in  general  terms.  Mere  pos- 
session does  not  satisfy  the  statute.  It  is  the  nature  and  circum- 
stances of  the  possession  that  are  controlling  in  such  cases.  Nothing 
can  be  implied  in  favor  of  a  wrong-doer  who  bases  a  claim  on  his  own 
wrong.  If  he  seeks  to  gain  an  estate  by  his  own  hostile  acts,  without 
title,  he  must  affirmatively  prove  the  existence  of  all  the  conditions 
necessary  to  the  achievement  of  that  result.  Here  the  evidence  dis- 
closes no  specific  facts  indicating  adverse  possession,  except  going 
upon  the  land  for  the  purpose  of  raising  one  or  two  crops,  unless  we 
regard  the  vague  testimony  as  to  the  defendant's  claiming  the  land  in 
the  same  light.  There  was  no  residence,  no  improvement,  no  inclos- 
ure,  no  customary  cultivation,  or  other  use,  showing  a  continued  act- 
ual appropriation.  The  facts  are  much  weaker  as  evidence  of  ad- 
verse possession  than  those  proved  in  the  case  of  Baldwin  v.  Simpson, 
12  Gal.  560,  wherein  the  court  held  the  possession  not  to  be  adverse  in 
the  sense  of  the  statute.  The  doctrine  on  this  subject  is  well  settled, 
and  it  is  maintained  in  several  of  the  cases  cited  in  the  brief  of  the 
plaintiff  in  error.  Moreover,  if  we  regard  the  quo  animo  of  the  en- 
try, as  disclosed  by  the  defendant  below  in  his  own  testimony,  it  ap- 
pears that  he  had  title  papers  to  adjoining  land,  first  as  mortgagee 
and  afterwards  as  vendee,  and  that  in  going  upon  the  locus  in  quo  he 
merely  mistook  his  boundary.  This  negatives  the  idea  of  an  adverse 
possession  under  the  circumstances  of  this  case.  The  defendant's 
own  title  papers  made  the  land  of  McFarland  his  southern  boundary, 
and  in  the  endeavor  to  ascertain  that  boundary,  the  defendant  might 
ignorantly  have  transgressed  it.  Brown  v.  Cockerell,  33  Ala.  45 ;  How» 
ard  V.  Reedy,  29  Ga.  152;  Calhoun  v.  Cook,  9  Pa.  St.  226,  228;  Ty- 
ler, Ej.  886;  and  other  cases  cited  on  the  brief  of  the  defendants  in 
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error.  Upon  the  merits,  therefore,  we  believe  the  verdict  against  the 
defendant  below  to  be  proper. 

The  plaintiff  in  error  seeks  a  reversal  of  the  judgment  upon  the 
assignment  of  several  errors  in  the  rulings  of  the  court  below.  He 
objected,  and.  excepted  to  the  charge  of  the  court  in  the  following 
terms:  ''To  the  giving  of  each  of  which  said  instructions  defendant 
then  and  there  duly  objected,  but  the  court  overruled  said  objections, 
and  defendant  then  and  there  duly  excepted  to  the  ruling  and  decis- 
ion of  the  court  in  overruling  said  objections  and  giving  said  instruc- 
tions to  the  jury.'*  On  the  assignment  counsel  have  called  our  at- 
tention to  some  parts  of  the  charge  that  seem  to  be  too  favorable  to 
the  plaintiff  below,  but  in  our  view  of  the  merits,  as  disclosed  by  the 
record,  we  cannot  relax  the  rule  requiring  such  exceptions  to  be  spe- 
cific. They  are  entirely  too  broad  to  be  available  in  this  court.  Ter- 
ritory V.  Yarherry,  2  N.  M.  391 ;  Lincoln  v.  Claftin,  7  Wall.  132;  Mo- 
bile d  M.  Ry.  Co.  V.  Jurey,  111  U.  S.  584;  S.  C.  4  Sup.  Ct.  Eep.  566; 
Caldwell  v.  Murphy,  11  N.  Y.  416.  Exceptions  in  better  form  are 
made  to  the  refusal  to  give  certain  instructions  asked  for  by  the  de- 
fendant below;  but  all  that  is  legal  or  appropriate  to  the  case  in  these 
instructions  was  substantially  given  to  the  jury  in  the  instructions 
charged.     Laber  v.  Cooper,  7  Wall.  565. 

The  defendant  below  also  excepted  to  the  admission  of  proof  of  the 
corporate  charter,  on  the  ground  that  the  corporation  had  not,  pre- 
viously to  the  commencement  of  the  suit,  caused  the  paper  and  cer- 
tificates required  by  chapter  3  of  the  Laws  of  1880  to  be  filed  in  the 
office  of  the  secretary  of  the  territory.  We  do  not  construe  this  stat- 
ute, either  in  its  terms  or  in  its  intent,  as  operating  to  debar  a  cor- 
poration, which  fails  to  make  the  filing  mentioned,  from  access  to  the 
courts  in  protecting  its  previously  vested  estate  in  the  territory.  It 
is,  therefore,  unnecessary  to  inquire  how  far  the  corporation  has,  in 
fact,  made  the  filing.  Utley  v.  Clark-Gardner  L.  M.  Co.  4  Colo.  369; 
National  Bank  v.  Matthews,  98  U.  S.  628;  Whitney  v.  Wyman,  101  U. 
S.  397;  White  v.  State,  69  Ind.  279. 

More  serious  questions  arise  upon  the  objection  to  the  admission 
of  the  records  of  the  deeds  under  which  it  is  claimed  that  the  plain- 
tiff below  became  vested  with  the  title  in  the  locus  in  quo.  The  orig- 
inals were  not  proved  to  be  lost,  and  the  only  evidence  tending  to 
show  that  they  were  not  in  the  custody  of  the  plaintiff  was  the  tes- 
timony of  Dr.  Eastman,  its  agent  in  New  Mexico,  who  testified,  in 
substance,  that  he  did  not  have  them,  and,  so  far  as  he  knew,  they 
were  not  in  the  possession  or  control  of  the  plaintiff,  but  who,  on 
cross-examination,  further  declared  that  he  did  not  know  whether  or 
not  they  were  in  the  plaintiff's  office  in  New  York;  although  it  is  sug- 
gested by  counsel  for  the  defendant  in  error  that  Dr.  Eastman  may 
be  presumed  to  be  the  proper  custodiaa  of  the  papers  pertaining  to 
the  corporation's  New  Mexico  property,  and  that  the  force  and  effect 
of  his  testimony  were  to  be  determined  by  the  trial  court  in  its  dis- 
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cretion;  in  support  of  which  latter  proposition  he  refers  us  to  Janes 
V.  Martin,  7  Vt.  92.  We  are  unwilling  to  accept  this  view  of  the 
nature  of  such  preliminary  proof.  While  courts  should  be  more 
indulgent  towards  the  proofs  made  as  preliminary  to  the  introduc- 
tion of  an  official  record  than  towards  the  proof  offered  as  a  founda- 
tion for  oral  testimony  respecting  missing  documents,  {Smith  v.  Martin, 
2  Tenn.  209;  Jackson  v.  Dillon's  Lessee,  Id.  261;  Newson  v.  Luster, 

13  111.  180,)  yet  we  think  that,  in  a  case  like  the  present,  proof  should 
be  obtained  directly  from  the  corporate  office,  in  which  the  corporate 
papers  are  usually  kept,  before  admitting  secondary  evidence  of  docu- 
ments presumed  by  law  to  be  in  the  corporate  custody.  This  pre- 
sumption exists  as  to  the  deed  from  McFarland  to  the  corporation. 
The  antecedent  deeds  are  not,  however,  presumed  to  be  in  the  con- 
trol of  the  corporation.  The  presumption  is  that  they  are  in  other 
hands;  and  we  accordingly  hold,  in  harmony  with  the  courts  oi  Mis- 
souri, from  which  state  our  law  on  the  subject  was  derived,  that  the 
records  of  the  deed  to  McFarland  and  of  the  prior  deeds,  as  well  as 
of  the  deeds  under  which  the  defendant  below  claimed  the  adjoining 
property,  were  admissible  as  primary  evidence.    Walker  v.  Newhouse, 

14  Mo.' 373;  Barton  v.  Murrain,  27  Mo.  238;  Boyce's  Trustees  v. 
Mooney,  40  Mo.  104;  Eaton  v.  Campbell,  7  Pick.  12;  Scanlan  v. 
Wright,  13  Pick.  527;  Com.  v.  Emery,  2  Gray,  81.  Whether,  how- 
ever, the  judgment  should  be  reversed  because  of  the  admission  of 
the  registry  of  the  McFarland  deed  to  the  corporation,  is  to  be  deter- 
mined by  the  relation  that  registry  has  to  the  case  as  it  appears  on 
the  whole  record.  If  this  belonged  to  the  class  of  cases  in  which  a 
regularly  derived  paper  title  is  necessary  to  be  shown  as  a  condition 
of  recovery,  the  objection  under  consideration  would  be  fatal.  But 
title  of  such  dignity  is  not  necessary  for  recovery  against  a  defendant 
who,  without  title,  has  intruded  upon  a  prior  possession.  In  such 
case,  the  mere  fact  of  prior  possession  in  the  plaintiff  is  a  sufficient 
title  for  the  maintenance  of  the  suit.  Christy  v.  Scott,  14  How.  290, 
292;  Burt  v.  Panjaub,  99  U.  S.  182;  Campbell  v.  Rankin,  Id.  262. 

McFarland,  a  Presbyterian  minister,  was  in  possession  of  the  locus 
in  quo,  claiming  to  hold  it  for  the  Presbyterian  board  at  the  time  of 
the  entry  complained  of.  The  situs  of  the  corporation  was  on  the 
Atlantic  seaboard.  It  could  not  occupy  its  lands  in  this  territory  ex- 
cept by  means  of  servants,  agents,  tenants,  or  other  representatives. 
The  declarations  of  McFarland  while  in  possession,  and  his  position 
in  Santa  Fe  as  a  Presbyterian  minister,  raise  a  strong  presumption 
that  he  was  acting  for  the  plaintiff  corporation,  and  that  his  posses- 
sion was  the  possession  of  the  corporation.  A  trespasser  has  no  right 
to  call  upon  a  prior  possessor  for  better  proof  of  title.  It  is  enough 
to  say  that  a  declaration  of  McFarland  as  to  the  nature  of  his  pos- 
session, which  is  good  enough  prima  facie  against  him  or  his  privies, 
(Hiester  v.  Laird,  1  Watts  &  S.  249;  Jackson  v.  Bard,  4  Johns.  233; 
Rankin  v.  Tenbrook,  6  Watts,  390;  Stanley  v.  Green,  12  Cal.  163,) 
v.6p,no.8 — 45 
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is  good  enough  against  a  mere  trespasser.  Bradley  v.  Sppfford,  3 
Foster,  (N,  H.)  444.  In  this  connection,  the  record  of  the  deed  to 
the  corporation  was  admissible,  not  as  proving  the  deed,  but  as  prov- 
ing a  corporate  act;  the  fact  of  registry  tending  to  characterize  and 
assert  the  claim  of  the  corporation  in  accordance  with  this  declara- 
tion of  McFarland. 

In  this  view»  the  fact  of  causing  such  a  registry  of  title  to  be  offi- 
cially made,  contemporaneously  with  such  declaration  of  the  party 
occupying  the  land,  is  like  the  fact  of  paying  taxes,  or  others  of  the 
class  of  facts  which,  though  they  do  not  prove  title  by  themselves,  aid 
as  links  in  a  chain  of  evidence  tending  to  that  end.  An  instrument, 
imperfect  as  a  conveyance,  may  be  admissible  to  explain  possession, 
and  show  extent  of  boundaries  and  claim;  and  declarations  of  par- 
ties in  possession,  especially  when  self -deserving,  are  well-recognized 
forms  of  evidence  respecting  the  character  of  a  possession,  under  the 
rule  of  r€8  geata.  In  Evans  v.  Board  Trustees  W.  d  E,  Canal,  15 
Ind.  319,  the  only  title  shown  in  trespass  was  the  recognition  of  the 
plaintiff  as  owner  in  certain  official  lists  of  the  state,  and  in  subse- 
quent statutes,  not  importing  a  grant;  and  it  was  contended  by  the 
defendants,  on  appeal,  that  this  evidence  was  insufficient  to  show  title. 
The  court,  regarding  the  question  as  whether  such  evidence  of  title, 
although  it  might  be  valid  as  between  the  state  and  her  bondholders, 
could  be  given  against  the  defendant,  held  that  there  was  no  error 
of  which  the  defendant  below  could  complain,  and  that,  prima  facie, 
there  was  a  case  made  against  them. 

Upon  the  whole  case,  we  see  no  substantial  error,  no  prejudice  to 
the  defendant  below,  and  we  therefore  affirm  the  judgment. 

Bell,  J.,  concurs. 


(t  N.  M.  rOlld.]  38ft) 

Brunswick  and  others  v.  Winters'  Heirs. 

FUed  January  30, 1885. 

MmBS  AND  MrNiNO — Lien— JoTNT  Interest  in  Mining  Land. 

A  party  cannot  accept  a  part  interest  in  mining  land  in  order  to  develop  it, 
invest  his  money  in  tlie  sclieme,  and  in  case  of  failure  have  a  lien  a/;ainst  the 
land  to  reimburse  him  for  the  outlay. 

Appeal  from  Third  judicial  district,  Grant  county. 

Catron,  Thornton  dt  Clancy ,  for  appellees. 

Ckilders  dt  Fergusson,  for  appellants. 

AxTELL,  G.  J.     The  facts  in  this  case  are  substantially  as  follows : 

In  August,  1879,  John  V.  Winters  was  the  owner  of  750  feet  of 
mineral  ground  known  as  the  Homestake  mine,  situated  in  White 
Oaks  mining  district,  Lincoln  county,  New  Mexico.  There  had  been 
no  mining  work  done  upon  this  mineral  ground,  and  it  was  called 
a  mine  out  of  compliment  to  a  quartz  boulder  bearing  gold  which 
cropped  out  upon  its  surface.    In  December  of  the  same  year^  Win« 
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ters  offered  to  give  J.  J.  Dolan  250  feet  of  his  750  feet  for  "friend- 
ship's sake."  Dolan  said:  "Jack,  we  are  too  poor  to  develop  this 
mine,  and  I  will  give  part  of  my  interest  to  raise  development  money.*' 
Then  Jack  said :  "Well,  Jimmie,  if  you  are  so  generous  as  that,  I 
will  add  another  100  feet  and  make  it  350  feet."  On  the  twenty- 
third  day  of  December  of  same  year,  Winters  executed  a  deed  to 
Dolan's  wife  for  this  350  feet  of  said  mine.  The  consideration  ex- 
pressed in  the  deed  was  "one  dollar,  together  with  other  good  and 
sufficient  considerations."  On  the  same  day,  Dolan  and  wife,  for  same 
consideration  expressed  as  in  former  deed,  conveyed  one-half  of  their 
interest  to  Joseph  A.  La  Bue,  one  of  these  plaintiffs.  It  afterwards 
appeared  that  Brunswick  was  a  silent  partner  of  La  Bue.  There  are 
no  other  written  contracts  or  agreements,  but  the  record  is  quite  full 
of  oral  statements  and  admissions  as  to  what  the  parties  did,  and 
what  their  understanding  was.  Brunswick  and  La  Bue  advanced  a 
large  sum  of  money — ^from  $6,000  to  $10,000 — for  the  purpose  of 
working  the  mine.  It  was  not  so  much  development  work  as  it  was 
mining.  They  sunk  a  shaft,  run  drifts,  and  took  out  gold-bearing 
ore.  The  mine  appeared  to  be  very  good,  and  all  parties  went  for- 
ward with  hope  and  courage.  Some  (1,000  or  $2,000,  at  least,  had 
been  taken  out  of  the  ore,  and  there  appeared  to  be  "millions  in  it." 
The  value  of  the  mine  was  estimated  as  high  as  (120,000,  and  Win- 
ters, with  his  share  of  what  was  contained  in  one  of  the  pockets, 
bought  a  "wagon  load  of  whisky  and  made  the  whole  town  drunk." 
At  last  he  reached  "his  homestake,"  and  died  about  March,  1881. 

At  this  point  Brunswick  and  La  Bue  presented  a  bill  of  over  (10,- 
000  against  the  mine,  and  claimed  a  lien  for  that  amount,  as  it  was 
money,  provisions,  and  so  forth  furnished  for  development  work,  and 
demanded  instant  payment.  Winters'  heirs  sought  to  work  the  mine, 
but  were  enjoined.  The  injunction  was  dissolved  and  this  bill  was 
filed.  A  receiver  was  prayed  for  and  appointed.  A  master  was  also 
appointed,  and  hundreds  of  pages  of  testimony  taken.  A  trial  was 
had  and  a  decree  obtained  by  the  plaintiffs  in  their  favor.  By  this 
decree  it  was  found  that  $6,259.44.02}  is  the  sum  which  the  com- 
plainants are  in  equity  entitled  to  secure  in  the  first  instance  out  of 
this  mining  property  after  payment  of  the  costs  and  expenses  of  this 
suit.  "It  is  therefore  ordered,  adjudged,  and  decreed  that  the  afore- 
said mining  claim,  known  as  the  *  North  Homestake,'  together  with  all 
and  singular  the  ores  extracted  therefrom  and  undisposed  of,  and  all 
tools,  materials,  machinery,  and  other  property,  be  sold  at  public  auc- 
tion for  cash."  This  consummation  is  reached  nearly  four  years  after 
the  poor  old  man's  exit,  and  equity  rejoices  that  every  man  comes  by 
his  own,  even  to  the  one-third  of  a  mill.  From  this  decree  Winters' 
heirs  appeal.  The  defendants  assert  that  their  ancestor  made  a  gift 
to  Dolan  of  250  feet  for  "friendship's  sake,"  and  added  another  100 
feet  for  development  work,  but  upon  the  same  day  Dolan  deeded  one- 
half  of  his  interest  to  La  Bue,  and  that  afterwards  the  consideration 


Digitized  by 


Google 


708  THB   PACIFIC   BEPOBTEB.  [N.  M. 

for  this  deed,  while  expressed  at  "one  dollar,  and  other  good  and  suffi- 
cient considerations,"  was,  in  fact,  for  the  consideration,  and  with  the 
express  understanding  and  agreement,  that  La  Eue  should  furnish 
means,  viz.,  money,  tools,  etc.,  to  prospect  or  work  this  mineral  ground 
to  determine  whether  or  not  there  was  a  mine  there;  whether  the 
claim  was  worth  working.  It  seems  especially  important  at  this 
point  in  the  case  to  determine  what  position  Winters  occupied  as  to 
the  other  two.  What  understanding,  if  any,  existed  between  Dolan 
and  La  Eue  we  are  not  called  upon  to  consider.  Winters  owned  750 
feet  of  mining  ground.  He  gave  350  feet  of  it  to  other  persons  without 
any  present  consideration  other  than  friendship  and  for  development 
work  in  future.  This  not  only  gave  these  other  persons  permission, 
but  it  invited  them,  to  dig  upon  this  ground  at  any  point  they  saw  fit, 
to  ascertain  whether  or  not  it  was  valuable  for  mining  purposes. 

This  brings  us  at  once  to  the  pivot  of  this  case:  Could  La  Eue  and 
Dolan,  by  expending  work  and  money  in  developing  this  mine,  and 
without  some  express  agreement,  compel  Winters  to  be  their  debtor, 
or  did  they  go  forward  voluntarily,  and  at  their  own  risk  ?  From  the 
evidence  it  appears  certain  that  they  controlled  the  working  of  the 
mine.  They  were  at  liberty  to  stop  any  day  they  pleased.  It  is  not 
claimed  that  there  was  any  agreement  for  them  to  go  forward,  nor 
any  understanding  as  to  how  much  money  they  were  to  expend,  nor 
how  much  work  they  were  to  do.  They  were  prospecting  their  own 
mine, — a  mine  which  had  been  given  them, — and  when  they  reach  a 
certain  stage  in  its  development,  they  stop  work,  shut  down  the  mine, 
will  not  work  it  themselves,  nor  permit  Winters'  heirs  to  work  it,  and 
demand  payment  for  all  the  money  they  have  put  in  the  mine,  not  for 
&  contribution  as  partners,  but  to  foreclose  a  lien  upon  the  whole 
mine.  They  do  not  claim  any  debt  due  from  Winters  personally, 
but  claim  that  the  whole  mine  is  responsible  to  them  for  the  whole 
amount  put  in.  We  are  not  called  upon  to  determine  what  relation 
Dolan  holds  in  this  proceeding, — whether  he  ought  to  be  plaintiff  or 
defendant.  We  are  simply  considering  the  position  which  Winters 
occupies.  The  man  who  originally  owned  all  the  ground,  and  who 
gave  away  nearly  one-half  of  it  for  friendship's  sake  and  develop- 
ment work — can  he  be  made  the  involuntary  debtor  of  the  men  who 
accepted  his  gifts  and  have  voluntarily  expended  their  money  in  hunt- 
ing for  gold  upon  his  and  their  ground,  and  sold  out  because  they  failed 
to  get  their  money  back?  As  well  might  the  thousands  of  miners 
who  have  spent  years  of  toil  and  millions  of  money  in  unsuccessful 
search  for  mines,  sue  the  United  States,  by  a  bill  in  equity,  and  claim 
a  lien  upon  the  public  domain,  because  the  general  government  gave 
them  permission  to  search  for  mines. 

If  called  upon  to  presume  anything,  we  would  presume  that  La 
Eue  and  Dolan  agreed  to  do  a  certain  amount  of  development  work; 
but,  in  the  absence  of  any  agreement,  we  cannot  presume  even  this ; 
and  certainly  we  cannot  presume  that  Winters  promised  to  pay  them 
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for  the  work  which  they  did,  or  caused  to  be  done,  upon  the  mine. 
That  Winters,  Dolan,  and  La  Bae  might  have  incurred  debts,  and  that 
the  mine  might  have  been  sold  on  execution  to  satisfy  the  same,  is 
quite  true ;  but  that  is  not  the  case  before  the  court.  La  Bue  himself 
says  that  when  he  took  an  interest  in  the  mine  '*it  was  a  mere  mat- 
ter of  chance  whether  the  lead  would  turn  out  anything  or  not.  If 
it  did,  we  all  wanted  to  make  all  the  money  we  could;  if  it  did  not, 
that  was  the  end  of  it."  Again  he  says:  "'As  the  mine  showed  up 
promising,  we  aU  agreed  to  develop  it  further."  The  bill  itself  says 
that  there  was  an  agreement  that  all  the  moneys  advanced  by  plain- 
tiff should  be  repaid  to  them  out  of  the  first  proceeds  of  said  mine 
derived  either  from  working  or  sale  thereof.  There  is  evidence  thai 
La  Bue  was  to  look  to  the  mine  to  repay  him  for  his  advancements. 
He  himself  says:  '*If  the  mine  had  turned  out  valueless,  I  would 
have  lost  the  money  I  first  advanced."  Again  he  says:  ''I  always 
thought  the  mine  could  be  sold  for  any  amount  I  risked  in  it;  that 
there  was  no  individual  liability ;  that  the  mine  itself  was  responsi- 
ble." There  is  also  testimony  to  the  effect  that  he  had  a  lien  upon 
the  mine  for  his  pay;  that  it  would  pay  him  back  his  money  with  big 
interest,  etc.  That  is,  that  all  the  parties  engaged  in  the  enterprise 
hoped  it  would  turn  out  well  and  pay  them  big.  But  from  all  this 
we  cannot  find  that  he  had  such  a  lien  as  the  one  contemplated  in 
this  bill.  We  are  of  opinion  that  the  decree  of  the  district  court 
must  be  vacated  and  set  aside,  and  the  bill  dismissed,  and  that  de- 
fendants recover  their  costs  both  in  the  district  and  supreme  courts; 
.  and  it  is  so  ordered. 

Bell  and  Wilson,  JJ.,  concur. 


(8  N.  M.  COild.]  427) 

Abmuo  v.  New  Mexico  Town  Co. 

Filed  January  31, 18S5. 

1.  Deed — Vaous  Dbbcihttion — 'Ruut  of  KvmENos. 

If  the  description  of  the  premises  given  in  a  deed  affords  sufficient  means  of 
ascertaining  and  identifying  the  land  intended  to  be  conveyed,  it  is  sufficient 
to  sustain  the  conveyance,  and  a  deed  containing  such  a  description  may  prop- 
erly be  admitted  in  evidence. 

a.  Bave—Parol  Evidence  to  Idsntivt  Prbmibeb. 

In  a  deed  that  is  sufficiently  certain  which  can  be  made  certain  Dy  compe- 
tent evidence.  Parol  evidence  is,  therefore,  admissible  to  identify  the  premises 
In  dispute  with  the  description  in  the  deed. 

8.  Same  —  OoNFLioTiNO  TiTLBa— Lack  of  Ezecdtion,  Acknowledoment,  and 
Ukoord. 

A  deed  to  one  party,  alleged  to  antedate  a  dc'cd  to  another,  vet  not  on  record 
at  the  time  of  the  execution  and  delivery  of  tlie  latter  deed,  and  bearing  no 
evidence  of  having  been  executed  or  acknowledged,  the  proof  being  that  the 
grantee  under  it  had  never  assumed  possession  of  the  premises  it  concerned, 
may  properly  be  excluded  from  evidence. 
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4.  Bamb  — Words  "Bargained  and  Sold "  — Statute  op  New  Mexico— Con- 

BTRUCTldN. 

The  words  <' bargained  and  sold,"  contained  in  a  deed,  do  not,  according  to 
the  strict  construction  of  the  slatiiie  of  New  Mexico  referring  thereto,  amount 
to  a  covenant  on  the  part  of  the  grantor  that  he  was  possessed  of  a  valid  fee- 
simple  title  to  the  premises  conveyed;  and  it  is  proper  that  that  statute  be 
strictly  construed. 

5.  Same— Acknowledgments — Law  of  New  Mexico. 

The  statute  of  New  Mexico  (Prince's  Laws,  239)  cures  defective  acknowledg- 
ments, but  does  not  supply  the  want  or  obviate  the  necessity  of  an  acknowl- 
edgment. 

6.  Inbtrcction— -Directing  a  Verdict  by  Court. 

It  is  proper  for  the  court  to  direct  a  verdict  in  all  cases  when  there  is  no  dis- 
puted question  of  fact  to  be  submitted  to  the  jury. 

7.  Same — Test  for  Court  in  Directing  a  Verdict. 

In  any  case  where  there  is  no  evidence  to  warrant  an  adverse  verdict,  and 
where  the  court  would  feel  bound  to  set  aside  such  verdict  if  rendered,  it  is 
proper  for  the  court  to  direct  a  verdict  for  the  party  entitled  thereto. 

Appeal  from  Second  judicial  district  court,  county  of  Bernalillo. 

William  B.  Childers^  for  appellant. 

William  Breeden,  for  appellee. 

AxTELL,  G.  J.  This  is  an  action  for  breach  of  covenant.  The  plain- 
tiff's declaration  alleges  that  the  defendant,  by  its  three  several  deeds 
of  conveyance  made  in  the  months  of  February  and  March,  1881,  and 
for  the  consideration  named  therein,  conveyed  to  the  plaintiff  certain 
lots,  pieces,  and  parcels  of  ground  situate  in  the  town  of  Albuquerque, 
county  of  Bernalillo,  described  in  said  declaration  as  lots  Nos.  18, 19, 
20,  21,  22,  23,  and  24,  in  block  11;  and  lots  15, 16,  and  23,  in  block 
12;  and  lot  12,  in  block  18,  of  said  town  of  Albuquerque,  according 
to  a  map  of  said  town  made  by  John  G.  Fulton,  filed  in  the  o£5ice  of 
the  recorder  of  said  county  of  Bernalillo  on  the  fifth  day  of  May,  1880. 
Copies  of  the  deeds  were  filed  with  the  declaration,  and  appear  in  the 
record  as  exhibits  in  connection  therewith.  They  are  all  in  form  what 
are  usually  known  and  described  as  ^'bargain  and  sale"  deeds,  and 
contain  no  express  covenants.  The  language  used  in  each  of  said 
deeds  to  effect  the  conveyance  is  as  follows,  to- wit :  "That  the  grantor 
has  granted,  bargained,  sold,  aliened,  remised,  released,  conveyed,  and 
confirmed,  and  by  these  presents  does  grant,  bargain,  sell,  alien,  re- 
mise, release,  convey,  and  confirm  "  unto  the  grantee  the  lots  and  prem- 
ises described  in  the  deed.  For  a  breach  of  covenant  constituting  his 
cause  of  action  the  plaintiff's  declaration  alleges  "that  the  defendant, 
at  the  time  of  the  making  and  delivery  of  the  said  several  deeds,  was 
not  lawfully  seized  of  an  estate  in  fee-simple  in  and  to  the  said  real 
property,  and  had  not  good  right  and  full  power  to  convey  the  same." 
To  this  declaration  the  defendant  interposed  seven  separate  pleas, 
five  of  which,  in  somewhat  varying  form,  alleged  and  were  to  the  ef- 
fect that  the  defendant  was,  at  the  time  it  executed  the  said  convey- 
ances, lawfully  seized  of  an  estate  in  fee-simple  in  and  to  the  prem- 
ises conveyed,  and  had  good  right  and  full  power  to  convey  the  same. 
The  other  two  pleas  further  averred,  in  substance,  that  there  had  been 
no  ouster  or  assertion  of  a  better  title  to  the  said  property,  whereby 
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the  possession  of  the  plaintiff  was  either  distarbed  or  threatened. 
The  plaintiff  replied  to  the  said  five  pleas,  and  issue  was  joined  thereon. 
To  the  said  last-described  pleas  a  demurrer  was  interposed  and  sus- 
tained by  the  court,  upon  the  ground  that  the  action  was  for  breach 
of  covenant  of  seizin,  and  not  for  breach  of  covenant  of  warranty. 

The  cause  went  to  trial  upon  the  issues  formed  by  and  upon  the 
five  pleas  to  which  replications  were  filed,  which  were  in  substance 
and  to  the  effect  that  the  defendant  had  performed  its  covenant,  and 
the  only  covenant  which  could  be  imputed  to  it  or  implied  from  its 
said  deeds  of  conveyance.  The  court  held  that  the  burden  of  proof, 
under  the  state  of  the  pleadings,  was  upon  the  defendant.  No  point 
is  made  upon  this  ruling,  but  we  are  of  opinion  that  it  was  correct. 
Defendant  then  introduced  evidence  in  support  of  its  pleas,  and  plain- 
tiff thereafter  also  introduced  evidence,  both  oral  and  written,  and  at 
the  close  of  the  trial  the  court,  upon  motion  of  defendant,  instructed 
the  jury  to  find  for  the  defendant,  upon  the  ground  that  there  was  no 
question  of  fact  for  the  jury  to  pass  upon.  The  jury  rendered  a  ver- 
dict accordingly,  and  a  judgment  was  thereupon  entered  for  the  de- 
fendant, from  which  judgment  the  plaintiff  appealed  to  this  court. 
No  regular  assignment  of  error  was  filed,  but  the  plaintiff  has  sug- 
gested and  discussed  numerous  propositions  and  divers  alleged  errors 
in  the  court  below  in  the  course  of  the  trial.  We  agree  with  the  posi- 
tion taken  by  the  counsel  for  the  defendant  that  the  questions  neces- 
sary to  be  considered  in  the  determination  of  this  case  are — 

First.  Did  the  court  err  in  admitting  as  evidence  for  the  defendant  the  deed 
of  Martin  et  al.  to  Talbott  et  aZ.  ?( Defendant's  Exhibit  D,  page  35  of  Record.) 
Second,  Did  the  court  err  in  admitting  parol  evidence  to  explain  said  deed  of 
Martin,  and  to  show  that  the  town  lots  in  question  were  within  the  lands 
conveyed  by  it?  Third.  Did  the  court  err  in  excluding  the  deed  of  Martin 
et  al.  to  Garcia,  (Plaintiff's  Exhibit  D,  Record,  p.  73,)  and  deed  of  Garcia  to 
Greening?  (Plaintiff's  Exhibit,  Record,  p.  95.)  Fourth.  Did  the  court  err  in 
directing  a  verdict  for  the  defendant? 

Another  question  is  presented  by  the  record  which  is  of  such  im^ 
portance  as  to  merit  serious  consideration,  and  will  be  considered 
further  on.  There  can  be  no  serious  difficulty,  in  view  of  the  facta 
which  appear  in  the  record,  in  correctly  answering  the  foregoing 
queries.  The  deed  of  Martin  et  al.  to  Talbott  et  al.,  the  admission  of 
which,  as  evidence  for  the  defendant,  was  objected  and  excepted  to, 
was  the  foundation  of  the  defendant's  title  to  the  premises  in  ques- 
tion. It  was  a  bargain  and  sale  deed,  with  special  covenant  of  war- 
ranty, and  was  duly  executed  January  1, 1880,  and  properly  recorded 
on  the  first  day  of  May,  1880.  The  plaintiff  claims,  and  his  ground 
of  objection  to  the  admission  of  this  deed  is,  that  it  was  absolutely 
void  for  uncertainty  in  the  description  of  the  property  intended  to  be 
conveyed.    The  language  used  to  describe  the  premises  is  as  follows : 

"A  tract  or  parcel  of  land  situated  and  being  in  the  county  of  Bernalillo, 
territory  of  Xew  Mexico,  known  as  the  place  were  Jesus  Maria  Martin  re- 
sided, being  one  hundred  and  thirjy-seven  yards,  from  north  to  south,  wide, 
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containing  about acres;  bounded  on  the  south  by  the  lands  of  Christiana 

Armijo»  and  on  the  north  by  the  lands  of  M.  Lopez." 

That  such  a  deed  is  not  yoid»  and  may  be  effectual  to  convey  lands,  is 
too  clear,  upon  reason  and  authority,  to  require  serious  argument.  ''It 
is  undoubtedly  essential  to  the  validity  of  a  conveyance  that  the  thing 
conveyed  must  be  so  described  as  to  be  capable  of  identification ;  but 
it  is  not  essential  that  the  conveyance  should  itself  contain  such  a 
description  as  to  enable  the  identification  to  be  made  without  the  aid 
of  extrinsic  evidence," — is  the  apt  language  used  by  the  court  in  Stau' 
ley  V.  Green,  12  Cal.  166. 

The  general  rule  is  that  if  the  description  of  the  premises  given  in 
a  deed  affords  sufficient  means  of  ascertaining  and  identifying  the 
land  intended  to  be  conveyed,  it  is  sufficient  to  sustain  the  convey- 
ance. Vose  V.  Bradstreet,  27  Me.  156 ;  Bosworth  v.  Sturtevant,  2  Cush. 
392;  Eggleston  Y.Bradford,  10  Ohio,  312.  Accordingly,  it  was  held 
in  Frey  v.  Clifford,  4:4:  Cal.  343,  that  a  deed  of  "all  the  right,  title,  and 
interest  in  Ssicramento  City,  Upper  California,  consisting  of  town  lots 
and  buildings  thereon,"  was  valid  and  sufficient  to  convey  the  lots  in 
controversy.  Also,  in  Starling  v.  Blair,  4  Bibb,  289,  the  court  held 
that  a  deed  of  all  the  lots  the  grantor  owned  in  the  town  of  Frankfort 
was  good  for  all  the  lots  that  could  be  identified  as  belonging  to  the 
grantor  at  the  date  of  his  deed.  Adjudged  cases  in  which  similar 
conclusions  have  been  reached,  and  which  show  conclusively  that  the 
deed  in  question  was  not  void  for  uncertainty  of  description,  might  be 
cited  indefinitely,  but  it  is  unnecessary  to  multiply  authorities  upon 
this  point;  in  such  cases,  that  is  sufficiently  certain  which  can  be 
made  certain  by  competent  evidence.  We  therefore  hold  that  the 
deed  in  question  was  not  void,  and  was  properly  admitted  in  evidence. 
It  necessarily  follows  from  the  foregoing  that  parol  evidence  was  ad- 
missible, and  was  properly  admitted,  to  identify  the  premises  in  dis- 
pute, and  connect  them  with  the  deed.  Such  evidence  was  not  offered 
and  did  not  tend  to  vary,  modify,  or  contradict  the  deed,  but  simply 
to  apply  it  to  its  subject-matter,  and  to  identify  the  lands  intended 
to  be  conveyed.  That  parol  evidence  is  admissible  for  such  purposes 
has  been,  we  believe,  almost  uniformly  held  by  courts  of  the  highest 
character  and  authority,  and  is  stated  as  a  settled  rule  by  standard 
authors  in  elementary  works  upon  the  law  of  evidence.  The  parol 
evidence  identifies  the  subject  upon  which  the  deed  operates,  and 
then  the  estate  passes  by  force  of  the  deed.  In  this  case,  after  the 
introduction  of  the  deed  in  question,  the  defendant  proceeded  to  iden- 
tify by  parol  evidence  the  lots  in  controversy  as  being  within  the 
limits  of  the  place  where  Jesus  Maria  Martin  resided,  and  in  the 
opinion  of  the  court  which  tried  the  cause,  and  of  this  court,  proved 
that  the  lots  described  in  plaintiff's  declaration  were  a  portion  of  the 
lands  conveyed  by  the  deed  of  Martin  et  al.  to  Talbott  et  aL 

Mariano  Armijo,  one  of  the  grantees,  testified  that  the  grantor, 
Martin,  lived  and  had  his  residence  uf  on  the  lands  conveyed  by  the 
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deed  at  the  time  of  his  conveyance  of  the  same  to  Talbott  et  al., 
(Talbott  and  the  witness;)  that  they  measured  the  land  at  the  time 
they  bought  it,  and  that  by  such  measurement  the  lots  in  controversy 
were  included ;  that  the  lots  in  controversy  were  a  part  of  the  land 
described  by  Jesus  Maria  Martin  in  said  deed  as  the  place  where  he 
resided.  Defendant  then  showed  that  Talbott  and  Armijo  conveyed 
the  lands  acquired  by  them  from  Martin  et  al.  to  Huning  et  aL,  who 
in  turn  conveyed  the  same  to  the  defendant  by  deed  dated  May  8, 
1880,  and  duly  recorded  on  the  same  day,  and  proved  that  the  de- 
fendant took  immediate  possession  of  said  lands,  including  the  lots  in 
controversy,  by  causing  them  to  be  surveyed  and  laid  off  into  lots  and 
blocks  as  a  part  of  the  town  of  Albuquerque,  and  a  plat  thereof  pre- 
pared and  filed  in  the  ofiBce  of  the  recorder  of  Bernalillo  county,  and 
proceeded  to  sell  and  dispose  of  the  lots,  and  it  nowhere  appears  that 
the  possession  and  right  of  the  defendant  were  questioned  in  any  way 
until  after  its  conveyance  to  the  plaintiff ;  how  long  afterwards,  or 
whether  ever  questioned  except  by  the  plaintiff,  does  not  appear  in  the 
record.  The  defendant  having  rested,  the  plaintiff,  after  introducing 
his  deeds  of  conveyance  from  the  defendant,  offered  in  evidence  the 
deed  of  Martin  et  al.  to  Juan  Garcia,  dated  March  12, 1864,  and  re- 
corded August  21, 1880.  Upon  objection  by  the  defendant,  the  court 
excluded  and  refused  to  admit  said  deed  in  evidence.  This  deed  is 
marked  "Plaintiff's  Exhibit  D,"  and  we  think  was  properly  excluded. 
It  was  not  recorded  at  the  time  the  deed  of  Martin  et  al.  to  Talbott  et 
flZ.,  under  which  defendant  claimed,  was  made  and  delivered,  and  bore 
no  evidence  of  having  been  executed  or  acknowledged.  Neither  was 
it  recorded  until  after  the  defendant  took  the  land  by  conveyance  from 
Huning  et  al.  and  entered  upon  the  possession  thereof.  It  appears 
from  the  evidence  that  no  change  of  possession  followed  the  alleged 
execution  of  the  deed  to  Garcia,  who  himself  testified  that  he  only 
bought  the  land  and  left  it  in  the  possession  of  the  alleged  grantor. 
There  was  no  suggestion  that  either  defendant  or  Huning  et  al.,  or 
Talbott  and  Armijo,  ever  had  any  notice  o.  any  kind  of  the  existence 
of  said  deed,  or  of  any  claim  of  Garcia  to  the  premises  in  question,  or 
of  any  claim  adverse  to  Jesus  Maria  Martin,  whose  title  is  recognized 
by  both  parties,  and  who,  according  to  the  evidence,  resided  upon  the 
lands  conveyed  by  him  to  Talbott  and  Armijo  at  the  time  of  that 
conveyance,  and  when  they  measured  and  took  possession  thereof,  in- 
cluding the  lots  in  dispute. 

The  plaintiff  claims  that  "'the  defect  in  the  acknowledgment  of  the 
deed  was  cured  by  tbe  act  of  1874,  (Prince's  Comp.  Laws  N.  M.  239,)'' 
but  the  statute  does  not  have  the  effect  sought  to  be  given  it  by  the 
plaintiff.  That  act  cures  defective  acknowledgments ;  it  does  not  sup- 
ply the  want  nor  obviate  the  necessity  of  an  acknowledgment.  As 
between  the  parties  thereto,  this  deed  would  doubtless  have  been  ad- 
missible, but  it  clearly  could  not  be  received  against  the  defendant  in 
this  case ;  nor  could  proof  that,  as  a  matter  of  fact,  its  execution  had 
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been  acknowledged,  which  was  offered  by  plaintiff,  make  this  deed 
admissible  as  evidence  against  the  defendant,  who  was  an  innocent 
purchaser  without  notice,  and  in  possession  under  valid  conveyances, 
before  the  deed  in  question  was  recorded.  We  are  of  opinion  that 
the  said  deed  was  not  admissible  in  this  case  against  the  defendant 
for  any  purpose ;  and  this  brings  us  to  the  last  question  necessarily  to 
be  determined  in  disposing  of  this  case,  which  is  as  to  the  propriety 
of  the  instruction  by  the  court  to  the  jury  to  find  for  the  defendant. 
It  is  proper  for  the  court  to  direct  a  verdict  in  all  cases  where 
there  is  no  disputed  question  of  fact  to  be  submitted  to  the  jury.  In 
any  case  where  there  is  no  evidence  to  warrant  an  adverse  verdict, 
and  where  the  court  would  feel  bound  to  set  aside  such  verdict  if 
rendered,  it  is  folly  to  submit  the  case  to  the  jury,  and  the  proper 
practice,  under  such  circumstances,  is  for  the  court  to  direct  a  ver- 
dict for  the  party  entitled  thereto.  We  think  that,  in  this  case,  there 
was  nothing  for  the  jury  to  determine, — no  evidence  to  warrant  a  ver- 
dict for  the  plaintiff;  that  the  defendant  was  entitled  to  a  verdict; 
and  that  the  direction  to  the  jury  to  find  accordingly  was  correct. 

We  have  thus  determined  the  four  material  questions  above  men- 
tioned in  favor  of  the  defendant,  and  of  the  correctness  of  the  rulings 
and  judgment  of  the  court  in  this  case;  but,  had  our  conclusions 
been  otherwise,  there  is  another  question  presented,  which,  as  before 
stated,  we  regard  as  entitled  to  serious  consideration,  and  entirely  too 
important  to  be  passed  over,  and  which,  in  our  opinion,  entitled  the 
defendant  to  and  required  the  court  to  give  to  the  jury  the  instruction 
to  find  for  the  defendant.  There  were  no  covenants  expressed  in  the 
defendant's  deeds  to  the  plaintiff,  and  no  covenants  of  any  character 
contained  therein,  except  such  as  could  be  implied  from  the  convey- 
ances, and  the  words  used  therein  to  effect  the  conveyance.  The 
plaintiff  contends  that,  under  the  statute  of  New  Mexico,  the  use  of 
the  words  ''bargained  and  sold,"  in  said  deeds,  amounts  to  an  express 
covenant,  on  the  part  of  the  grantor,  that  it  was  possessed  of  a  valid 
fee-simple  title  to  the  premises  conveyed;  and  it  is  upon  this  claim 
alone  that  his  right  of  action  exists.  Unless  such  covenant  is  prop- 
erly to  be  implied,  the  plaintiff  has  no  pretense  of  a  cause  of  action. 
The  language  of  the  statute  invoked,  or  that  portion  of  it  material  to 
be  considered,  is  as  follows,  to- wit : 

"The  words «  bargained  and  sold,'  or  words  to  the  same  effect,  in  all  convey- 
ances of  hereditary  real  estate,  unless  restricted  in  express  terms  on  the  part 
of  the  person  conveying  the  same,  himself  and  his  heirs,  to  tlie  person  to  whom 
the  property  is  conveyed,  liis  heirs  and  assignees,  shall  be  limited  to  the  fol- 
lowing effect :  Firsts  if  the  conveyor,  at  the  time  of  the  execution  of  said  con- 
veyance, is  in  possession  of  an  unreclaimed  title  in  fee-simple  to  the  property 
80  conveyed;  stcafid,  if  the  said  real  estate,  at  the  time  of  the  execution  of  said 
conveyance,  is  free  from  all  incumbrance  made  or  suffered  to  be  made  by  the 
conveyor,  or  by  any  person  claiming  the  same  under  him,*' 

It  seems  to  be  admitted  that  this  statute  was  taken  from  Missouri, 
and  intended  to  be  a  copy  of  the  statute  of  that  state;  and  we  think 


Digitized  by 


Google 


N.  M.]  ABlfUO  V.  HBW   HBXICO  TOWN   00.  715 

this  is  probably  the  fact.  Similar  language  is  used  in  the  Missouri 
statute,  and  it  is  not  unlikely  that  an  attempt  was  made  to  copy  it; 
but  if  80,  the  copyist  failed  in  his  purpose,  as  the  material  words 
of  the  Missouri  statute,  declaring  the  effect  of  the  use  of  the  words 
relied  upon,  to-wit,  *' shall  be  construed  to  be  the  following  express 
covenants,"  are  wholly  omitted  from  our  statute,  and  we  are  asked  to 
supply  them  by  implication  and  construction,  and  to  give  the  statute 
the  effect  claimed  for  it  by  reason  of  the  use  of  the  words  mentioned, 
by  intendment  as  to  the  intention  of  the  legislature.  Such  implied  cov- 
enants, or  to  imply  covenants  of  an  important  character  from  the 
granting  words  in  a  deed,  are  not  favored  by  the  courts.  In  the  lan- 
guage of  Chancellor  Kent,  "to  imply  such  covenant  is  making  those 
words  operate  very  often  as  a  trap  to  the  unwary."  We  think  such 
statute  must  be  strictly  construed  in  favor  of  the  person  executing 
the  conveyance,  from  the  words  of  which  such  covenant  is  sought  to 
be  implied. 

In  4  Kent,  Gomm.  474,  the  learned  author  says : 

"In  Pennsylvania,  Delaware,  Illinois,  Indiana,  Missouri,  Mississippi,  and 
Alabama,  it  is  declared  by  sUitute  that  the  words  'grant,  bargain,  and  sell,* 
in  conveyances  in  fee,  shall,  unless  especially  restrained,  amount  to  a  covenant 
that  the  grantor  was  seized  of  an  estate  in  fee,  freed  from  incumbrances  done 
or  suffered  by  him,  and  for  quiet  enjoyment  as  against  his  acts;  but  in  Qratz 
V.  Ewaltf  2  Binn.  95.  it  was  adjudged  that  those  words  in  the  Pennsylvania 
statute  (and  the  decision  will  equally  apply  to  the  same  statutory  language  in 
other  states)  did  not  amount  to  a  general  warranty,  but  merely  to  a  covenant 
that  the  grantor  had  not  done  any  act  nor  created  any  incumbrance  whereby 
the  estate  might  be  defeated.  Upon  this  construction  the  words  of  the  stat- 
ute are  divested  of  all  dangerous  tendency,  and  they  amount  to  no  more  than 
did  the  provision  of  the  English  statute  of  6  Anne,  c.  35,  §  30,  upon  the  same 
words." 

And  the  eminent  commentator  adds : 

"It  may  not  be  very  inconvenient  that  those  granting  words  should  imply 
a  covenant  against  the  secret  acts  of  the  grantor;  but  beyond  that  point  there 
is  great  danger  of  imposition  upon  the  ignorant  and  unwary,  if  any  covenant 
be  implied  that  is  not  stipulated  in  clear  and  express  terms." 

We  fully  concur  in  this  view,  and  would  be  unwilling  to  give  our 
statute  any  broader  construction  and  effect,  unless  constrained  to 
believe  that  we  could  not  justly  avoid  it.  This  was  the  interpreta- 
tion given  to  similar  language  in  New  York  prior  to  the  adoption  of 
theiif  Ee vised  Statutes,  which  effected  a  change ^  also  in  North  Gar^ 
olina  and  Alabama.  Rickets  v.  Dickens^  1  Murpb.  (N.  G.)  343 ;  Powell 
V.  Lylesy  Id.  348;  Roebuck  v.  Dupuy,  2  Ala.  535.  And  in  Mississippi^ 
in  Latham  v.  Morgan,  1  Smedes  &  M  .Gh.  611,  the  statute  of  that 
state,  containing  a  like  provision,  was  so  construed. 

There  was  considerable  discussion  as  to  the  meaning  and  effect  of 
a  covenant  of  seizin,  and  the  distinction  between  seizin  and  title,  but 
we  will  not  now  consider  that  subject.  The  claim  of  the  plaintiff  is, 
in  substance,  clearly,  that  the  effect  of  the  statute  is  to  create  a  war- 
ranty of  title  by  the  use  of  the  words  "bargained  and  sold,"  and  we  can- 
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not  consent  that  the  statute  operates  to  create  any  snob  implied  cov- 
enant. We  go  farther  and  hold  that  by  reason  of  the  omission  of  the 
operative  words  of  tbe  Missouri  and  other  statutes  of  like  character, 
that  the  use  of  the  words  "bargained  and  sold"  **shall  be  construed  to 
be  the  following  express  covenants,**  our  statute  is  so  defective  as  to 
be  practically  meaningless ;  that  the  legislature  failed  to  intelligibly 
declare  the  effect  of  the  use  of  words;  and  that  the  statute  is  not  ef- 
fective to  create  the  covenant  which  we  are  asked  to  imply  from  the 
use  of  the  words  ''bargained  and  sold ;"  and  that,  therefore,  the  use  of 
these  words  has  no  other  or  greater  effect  than  was  given  them  by 
tbe  English  statute  above  quoted.  Hence  it  follows  that  the  plain- 
tiff could  under  no  circumstances  be  entitled  to  a  verdict  and  judg- 
ment in  this  case.  We  find  no  error  in  the  record  to  the  prejudice 
of  the  plaintiff,  and  the  judgment  is  therefore  affirmed. 

Wilson,  J.    I  concur  in  affirming  the  judgment  of  the  court  below, 
but  express  no  opinion  upon  the  construction  of  the  statute. 
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SUPREME  COURT  OF  WASEINQTOIf  TERRITORT. 

(2  Waah.  T.  gffl) 

Matnard  and  otherfx  v.  Hill  and  others.* 

Filed  July  Term,  1884. 

1.  DivoncE — Act  op  Lkoislaturb— Presumption  op  Uioht — Concession  in 

Complaint— Estoppel. 

The  conceding  of  power  in  the  legislatare  to  pass  a  special  act  of  divorce  will, 
in  the  contingency  of  its  passing  such  an  act,  raise  a  presumption  that  the  act 
was  rightfully  passed  and  for  just  cause.  Therefore,  an  allegation  in  a  com- 
plaint that  no  such  cause,  in  fact,  existed,  is  a  conclusion  of  law  inconsistent 
with  the  facts  stated  in  the  complaint,  and  cannot  avail  the  plaint  iff. 

2.  Samb^Power  op  Lbgislature  to  Grant. 

Unless  restrained  by  constitutional  restrictions  and  limitations,  a  legislature 
may  exercise  the  power  of  granting  divorces,  and  such  exercise  will  be  lawful, 
and  be  sustained  by  the  courts. 

8.  Same— Act  op  Leoislature — Validity  Tested  by  Judicial  DbcibionSw 

That  must  be  considered  legal  and  binding  which  is  recognized  and  enforced 
by  the  courts;  hence  divorces  granted  by  the  legislature  of  Oregon  in  1852 
were  legal  and  within  legislative  power,  despite  the  fact  that  the  powers  of 
government  under  which  such  acts  were  passed,  and  the  adjudications  made 
sustaining  them,  had  been,  by  the  supreme  power,  diistributed  into  legislative, 
executive,  and  judicial. 

4.  Same— Marriagb  a  Status— Impairment  op  Contracts— United  States  Con- 
stitution. 

The  marriage  relation  is  a  status  rather  than  a  contract,  and  so  the  severance 
of  it  by  legislative  enactment  would  not  be  an  act  in  derogation  to  the  provision 
in  the  constitution  of  the  United  States  relative  to  laws  impairing  the  obliga- 
tion of  contracts. 

6.  Same— NoN-RiisiDENT  Party— Epfect  op  Act  as  to  Her  Rights. 

The  fact  that  the  party  from  whom  the  divorce  was  sought  was  not  dom- 
iciled in  the  territory  at  the  time  of  the  passing  of  the  act  severing  the  marriage 
relation,  does  not  invalidate  the  act ;  but  the  effect  of  such  act  upon  the  party 
seeking,  was  to  give  him  the  staivs  of  a  single  man,  at  least  when  in  the  ter- 
ritoiy,  and  the  divorced  wife  could  not  claim  therein  any  marital  rights. 

6.  Donation  Claim— Rights  op  a  Wife  in. 

The  rights  of  a  wife  in  a  donation  claim  are  simply  contingent,  liable  to  be 
defeated  by  acts  of  the  husband,  and  in  no  sense  so  vested  as  tu  be  protected 
from  legislative  interference. 

WiNOARD,  J.,  dissents. 

C.  H.  Hanford,  for  plaintiffs  in  error. 

Smith  db  0.  Jacobs^  for  defendants. 

HoYT,  J.  The  court  below  sustained  a  demurrer  to  the  complaint 
filed  in  this  action,  and  rendered  judgment  in  favor  of  defendants; 
from  which  judgment  plaintiffs  appealed,  and  have  brought  the  case 
here  for  review.  Upon  the  facts  stated  in  the  complaint,  plaintiffs 
were  entitled  to  recover  the  lands  in  controversy,  unless  the  special 
act  of  the  legislature  of  the  territory  of  Oregon,  declaring  the  bonds 
of  matrimony  between  David  S.  Maynard  and  Lydia  A.  Maynard  to 
be  dissolved,  has  had  the  effect  to  deprive  her  of  the  benefits  she 
would  otherwise  have  been  entitled  to  under  the  donation  law  of  the 
United  States.     The  case,  therefore,  involves  two  questions,  viz.: 

•Affirmed.    See  8  Sup.  Ct.  Rep.  723. 
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First,  was  said  act  of  the  legislature  valid  for  any  purpose  ?  and,  sec- 
ond,  if  valid,  did  it  affect  the  rights  of  the  divorced  wife  under  said 
donation  law  ? 

The  first  inqury,  then,  is  as  to  the  power  of  said  legislature  to  pass 
a  special  act  of  divorce;  for,  this  power  being  conceded,  the  fact  that 
it  did  pass  such  an  act  will  raise  a  conclusive  presumption  that  it  was 
rightfully  passed,  and  that  just  cause  therefor  was  shown  to  the  satis- 
faction of  the  said  legislature;  and  therefore  the  allegation  of  the 
complaint  that  no  such  cause,  in  fact,  existed,  is  simply  a  conclusion 
of  law  inconsistent  with  the  factft  stated  in  the  complaint,  and  can- 
not avail  plaintiffs.  Had  such  legislature  the  power  to  pass  such 
special  act  ?  If  it  had  the  power  to  dissolve  the  bonds  of  matrimony 
at  all,  it  must  do  so  by  special  act,  as  from  the  nature  of  the  legis- 
lation it  must  be  special  and  not  general.  The  said  legislature  is 
given  full  power  (subject  to  certain  restrictions  not  pertinent  to  thi: 
discussion)  to  legislate  upon  all  rightful  subjects  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States.  We  will  first  inquire 
as  to  whether  such  a  law  was  upon  a  rightful  subject  of  legislation, 
and  then  as  to  its  being  contrary  to  any  provision  of  the  constitution 
or  laws  of  the  United  States.  The  word  "rightful,"  as  used  in  the 
organic  act  of  said  territory,  is,  in  our  opinion,  substantially  equiv- 
alent to  the  word  "lawful,"  and  congress  by  its  use  intended  only  to 
prohibit  legislation  that  was  wrongful  in  a  legal  sense,  and  not  nec- 
essarily all  that  might  be  offensive  to  the  highest  standard  of  moral 
ethics. 

At  the  time  said  act  was  passed,  was  it  lawful  for  legislative  bod- 
iesy  not  restricted  by  any  constitutional  provisions,  to  pass  acts 
of  divorce,  and  were  such  acts  legal  and  of  effect?  That  must  be 
considered  as  legal  and  binding  which  is  recognized  and  enforced 
by  the  courts;  and,  if  this  be  so,  then  in  1852,  when  this  act  was 
passed,  sueh  acts,  examined  in  the  light  of  all  the  adjudications  upon 
that  subject,  must  be  held  to  be  legal  and  within  the  legislative  power, 
and  this,  too,  despite  the  fact  that  the  powers  of  government,  under 
which  such  acts  had  been  passed  and  said  adjudications  had,  had 
been  by  the  sovereign  power  distributed  into  the  legislative,  execu- 
tive, and  judicial  branches.  This  proposition  is  so  fully  established 
by  the  text  writers  upon  the  subject,  and  the  cases  by  them  cited, 
that  a  simple  reference  to  some  of  them  will  suffice  to  show  it;  though 
it  is  clear,  from  what  is  said  by  most  of  them,  that  upon  moral  grounds 
they  regretted  that  such  had  been  and  was  the  course  of  decision 
upon  the  subject.  See  1  Bish.  Mar.  &  Div.  §  664;  Cooley,  Const. 
Lim.  (4th  Ed.)  132;  2  Kent,  Comm.  98,  105,  Besides,  the  existence 
of  this  power  as  a  part  of  the  legislative  branch  of  government  has 
been  so  well  understood  that  nearly  all  of  the  state  constitutions  have 
by  express  provision  r0strained  their  legislatures  from  exercising  this, 
power;  and  while  this  fact  may  tend  to  show  that  the  exercise  of  it 
was  not  approved  by  the  moral  sentiment  of  such  states^  we  think 
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that  it  likewise  tends  clearly  to  show  that  in  the  absence  of  snch  re- 
strictions its  exercise  would  be  lawful  and  sustained  by  the  courts. 

The  passage  of  the  act  in  question  was  then  a  rightful  subject  of 
legislation.  If  this  act  was  inconsistent  with  the  constitution  or  laws 
of  the  United  States,  it  is  because  the  marriage  relation  is  a  contract 
such  as  the  said  constitution  and  laws  intended  to  protect  from  im- 
pairment. And  it  has  been  so  often  decided  that  such  relation  is  a 
status  rather  than  a  contract,  and  that  the  vested  rights  therein,  if 
any,  must  yield  to  the  public  interest  in  the  regulation  and  control  of 
such  status,  and  the  opinions  therein  rendered  have  been  so  numer- 
ous and  able,  that  we  content  ourselves  with  a  reference  to  a  few  of 
such  decisions,  from  which  it  will  appear  that  the  marriage  relation 
is  not  a  contract  within  the  meaning  of  the  constitutional  restrictions 
above  referred  to.  See  Butler  v.  Pennsylvania,  10  How.  402,  416; 
Adams  v.  Palmer,  61  Me.  480;  1  Bish.  Mar.  &  Div.  §§  2, 19,  667,  669; 
Cooley,  Const.  Lim.  134;  Bingham  v.  Miller,  17  Ohio,  445.  Besides, 
we  think  that  the  fact  that  congress  nullified  certain  acts  of  this 
nature,  and  did  not,  when  its  attention  was  thus  called  to  the  subject, 
change  the  general  law  as  to  the  power  of  territorial  legislation  in  the 
premises,  tends  strongly  to  show  that  in  its  opinion  such  acts  were 
lawful  and  of  full  effect,  unless  set  aside  by  it  under  its  power  of  su- 
per-'ision  over  all  of  the  laws  of  the  territories. 

But  it  is  said  that  the  wife  was  never  domiciled  in  the  said  terri- 
tory of  Oregon,  and  consequently  said  act  can  have  no  effect  upon 
her  or  her  rights ;  but  with  this  claim  we  cannot  agree,  for  if  we  ad- 
mit that  under  the  facts  pleaded  she  was  domiciled  in  the  state  of 
Ohio,  still,  as  the  husband  was  a  resident  of  said  territory,  the  legis- 
lature could  regulate  his  status  therein ;  and,  having  released  him  from 
the  bonds  of  bis  marriage,  he  was,  at  least  while  in  said  territory,  ab- 
solved from  all  its  duties  and  deprived  of  all  its  rights ;  and  from  the 
time  he  was  thus  released  he  occupied  the  status  of  a  single  and  not 
that  of  a  married  man,  and  the  wife  could  not  come  here  and  assert 
any  right  as  such  wife  thereafter.  Did  the  wife,  at  the  time  said  act 
was  passed,  have  such  a  vested  right  in  her  half  of  said  donation  claim 
as  would  continue  to  her,  notwithstanding  its  passage?  We  think 
not,  as  it  is  now  the  settled  law  that  no  title  passes  to  such  donation 
claimants  until  the  settlement  and  cultivation  required  by  law  have 
been  fully  completed.  See  HaU  v.  Russell,  101  U.  S.  503.  Her 
rights,  therefore,  were  simply  contingent,  liable  to  be  defeated  by  the 
acts  oif  the  husband,  and  in  no  sense  so  vested  as  to  be  protected  from 
legislative  interference.  Besides,  the  facts  pleaded  show  that  as  to  her 
said  claim  there  never  was  any  compliance  with  the  requirements  of 
said  donation  law;  as,  after  said  divorce,  the  status  of  her  former  hus- 
band was  that  of  a  single  and  not  a  married  man.  His  residence  and 
cultivation  could  only  serve  to  complete  title  to  his  half  of  said  claim; 
and  as  there  never  was  any  other  settlement  or  cultivation,  it  follows 
that  her  half  has  never  been  earned,  but  remained  the  property  of  the 
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United  States,  and  was  properly  disposed  of  as  such.  lor  a  more 
elaborate  discussion  of  the  questions  involved  in  this  case,  we  refer  to 
and  approve  the  opinion  of  this  court  by  its  chief  justice  in  the  case 
of  Maijnard  v.  Valentine,  2  Wash.  T.  3 ;  B.  C.  3  Pac.  Eep.  195. 

Let  a  decree  be  entered  here,  as  in  the  court  below,  dismissing  the 
complaint,  and  for  costs  in  favor  of  the  defendants. 

Turner,  J.,  concurs. 

WiNGARD,  J.,  dissenting.  It  does  not  appear,  except  inferentially, 
that  I  dissented  from  the  decision  in  the  case  of  Maynard  v.  Valen- 
tine j  2  Wash.  T.  3 ;  but  I  did  dissent  therefrom,  and  I  dissent  from 
the  majority  opinion  in  this  case. 
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SUPREME  COURT  OF  NEW  MEXICO. 

(8  N.  M.  [G!1<L1  403)  ^  _ 

FiNKBBTON  t7.  LbDOUX. 

Filed  Januaiy  31, 1885. 

1.  Inbtructiow  of  Court — Exception — Isolated  Sbntei7ce8  of  Charob. 

A  court  will  not  favor  criticising  too  closely  isolated  sentences  selected  from 
a  general  charge. 

2.  Same— Unnecessary  Inbtruction— Instruction  not  Adverse  to  Ojwectino 

Party. 

An  assignment  of  error  referring  to  an  unnecesflarj  instruction,  or  one  not 
in  prejudice  of  the  interests  of  the  objecting  party,  cannot  be  sustained. 

3.  Ejectment— Evidence— REQuisrrB  Proof  of  Title  —  Reference  to  Title 

OF  Prior  Occupant. 

In  an  action  of  ejectment,  when  the  plaintiff's  title  rests  upon  that  of  an- 
other person  through  whom  he  claims,  in  the  absence  of  satisfactory  proof  of 
the  location  of  the  land  held  under  that  title,  the  jury  may  properly  render  a 
verdict  of  not  guilty. 
i.  Same— Description  of  Land  by  Kefbrencb  to  Other  Land. 

When  land  is  described  by  reference  to  land  to  which  it  is  adjacent,  the  proof 
required  in  an  action  of  ejectment  should  include  the  distinct  location  of  the 
land  so  referred  to. 

Error  to  First  judicial  district,  Mora  county. 

Catron^  Thornton  <t  Clancy ,  for  plaintiff  in  error. 

William  Breeden  and  M.  W.  MillSf  for  defendant  in  error. 

Wilson,  J.  This  is  an  action  of  ejectment,  commenced  in  the 
county  of  Colfax  by  the  plaintiff  in  error  against  the  defendant  in  er- 
ror, in  which  the  plaintiff  claimed  the  title  and  right  of  possession  to 
160  acres  of  land  in  said  county,  -which  was  in  the  possession  of  the 
defendant.  The  plaintiff  claimed  the  land  and  right  of  possession, 
alleging  that  the  land  in  controversy  is  a  part  and  parcel  of  a  larger 
tract  of  land  known  as  the  ''Nolan  Grant,"  which  said  grant,  the 
plaintiff  alleges,  has  by  sundry  legal  conveyances  been  vested  in  him. 
By  agreement  of  parties  the  case  was  transferred  to  Mora  county, 
and  there  tried,  resulting  in  a  verdict  and  judgment  in  favor  of  the 
defendant.  The  case  came  into  this  court  upon  writ  of  error,  on  ap- 
plication of  the  plaintiff,  who  assigns  the  following  as  errors : 

(1)  That  the  verdict  is  directly  contrary  to  the  evidence.  (2)  That  the 
court  erred  in  refusing  to^ive  the  instruction  asked  for  by  the  plaintiff.  (3) 
The  court  erred  in  instructing  the  jury,  without  any  reservation  or  exception, 
that  the  original  petition  for  the  Nolan  grant  must  control  the  writ  or  act  of 
Judicial  possession.  (4)  The  court  erred  in  instructing  the  jury  that  they 
must  determine  what  the  boundaries  of  said  grant  were  from  the  words  used 
in  the  petition  and  the  writ  of  possession.  (5)  That  the  court  erred  in  i  nstruct- 
ing  the  jury  that  if,  Upon  comparing  description  given  in  the  original  peti- 
tion and  the  act  of  judicial  possession,  they  could  not  make  them  agree,  they 
must  give  greater  weight  to  the  words  and  description  of  the  petition.  (6) 
The  court  erred  in  instructing  the  jury  that  they  would  not  be  justified  in 
going  500  varas  west  of  Los  Cerltos  de  Santa  Clara  for  the  western  boundaiy 
of  the  grant,  unless  they  found  some  authority  for  doing  so  in  the  words  and 
description  of  thepetition.  (7)  1?he  court  erred  in  instructing  the  jury  that 
v.6p,no.9 — 46 
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if,  from  til  description  and  words  in  the  petition  and  writ  of  possession, 
tliey  were  unable  to  definitely  locate  the  boundary  of  the  grant,  they  must 
find  the  defendant  not  guilty.  (8)  The  court,  in  effect,  submitted  to  the  jury 
the  question  of  the  validity  of  the  grant,  which  had  been  favorably  reported 
by  the  surveyor  general.  (9)  The  court,  in  effect,  took  away  from  the  con- 
sideration of  the  jury  the  act  of  juridical  possession. 

To  ascertain  whether  any  error  was  oommitted  upon  the  trial  of 
this  cause,  it  is  well  to  settle  definitely  what  questions  were  in  dispute 
between  the  parties.  The  plaintiff  asked  to  recover  from  the  defend- 
ant the  possession  of  that  "certain  tract  and  parcel  of  land  lying  and 
being  situated  in  the  county  of  Colfax,  in  the  territory  of  New  Mex- 
ico, and  being  a  portion  of  that  larger  tract  of  land  commonly  known 
as  and  called  the  "Nolan  Grant,"  "being  the  same  160  acres  of  land 
upon  which  the  said  defendant  now  resides  and  occupies."  This  quo- 
tation from  the  plaintiff's  declaration  shows  that  it  was  incumbent  on 
the  plaintiff,  to  entitle  him  to  recover,  to  prove  title  and  right  of  pos- 
session to  the  larger  tract,  which  included  the  land  in  controversy, 
viz.,  the  Nolan  grant.  To  obviate  the  necessity  of  proving  title  in  the 
plaintiff,  the  counsel  for  the  defendant  admitted  "that  the  plaintiff 
had  acquired  title  of  the  original  grantees  in  and  to  the  western  one- 
half  of  that  portion  of  the  grant  in  qnestion  lying  north  of  a  line 
running  east  and  west  across  said  grant  through  the  Santa  Clara 
hills. "  This  left  but  two  questions  open  for  consideration :  First,  the 
location  of  the  Nolan  grant;  second^  is  the  land  in  dispute  included 
in  its  boundaries?  The  land  in  dispute  has  a  known  location,  so 
that  really  but  one  question  remained  to  be  settled,  viz.,  where  is  the 
Nolan  grant  located?  To  inform  the  jury  of  the  monuments  which 
mark  the  exterior  boundaries  of  the  Nolan  grant,  so  that  its  location 
might  be  determined,  the  originial  petition  asking  the  grant,  the  grant 
itself,  and  the  report  of  the  justice  of  the  peace  who  put  the  peti- 
tioner, Nolan,  into  possession,  (which  latter  is  called  the  act  of  "ju- 
ridical possession,")  were  all  given  in  evidence  at  the  triaU  The 
description  in  the  original  petition  is  as  follows : 

**Being  situated  to  the  south  of  the  possessions  of  Messrs.  Miranda  and 
Beaubien;  on  the  south,  one  league  in  a  dii*ect  line,  including  the  Sapello 
river,  according  to  its  current,  {corrillera;)  on  the  west,  one  other  league  from 
Bed  river  and  its  current ;  and  on  the  south-east,  the  Little  hills  of  Santa 
Clara,  with  their  range  to  the  Little  canon  of  the  Ocate.^' 

In  the  report  of  juridical  possession  the  description  of  the  Nolan 
grant  is : 

''He  was  at  the  same  time  pointed  out  the  boundaries  of  said  possessions. 
They  are,  on  the  north,  the  lands  of  Don  Guadalupe  Miranda  and  Don  Carlos 
Beaubien;  on  the  south,  one  league  south  of  the  Sapello  river,  following  tlie 
same  range;  x>n  the  east,  one  league  east  of  Red  river,  with  the  same  range  of 
the  river;  and  on  the  west,  tlie  Little  can6n  of  the  Ocate,  and  five  hundred 
paras  west  of  the  Little  hills  of  Santa  Clara,  in  a  dii*ect  line." 

Mrs.  Mary  McKeller  was  called  as  a  witness  for  the  plaintiff,  and 
testified : 
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"I  have  seen  the  fence  where  the  boundary  of  the  Beaublen  and  Miranda 
grant  runs.  Defendant's  house  is  two  or  more  miles  south  of  the  fence  that 
marks  the  boundary.  ♦  ♦  •  Defendant  has  lived  there  ever  since  I  came 
to  the  country,  four  years  and  a  half  ago." 

It  is  worthy  of  notice  that  no  evidence  was  given  on  the  trial  to 
definitely  fix  the  location  of  the  Beaubien  and  Miranda  grant,  which 
the  Nolan  grant  calls  for  as  its  northern  boundary.  Some  other  parol 
testimony  was  given  by  the  plaintiff  tending  to  locate  the  Nolan  grant, 
and  tending  to  prove  that  the  land  in  controversy  is  included  within 
its  boundaries.  A  map  was  also  exhibited  to  the  jury,  purporting  to 
show  the  location  of  the  Beaubien  and  Miranda  grant  on  the  north, 
Bed  river  on  the  east,  the  Sapello  river  on  the  south,  and  the  canon 
of  the  Ocate  on  the  west,  and  also  marking  the  location  of  the  Little 
hills  of  Santa  Gara  on  the  west.  This  outline  of  the  facts  is  neces- 
sary in  ascertaining  whether  the  court  committed  any  error  in  the 
charge  to  the  jury,  and  especially  necessary  in  determining  whether 
the  verdict  of  the  jury  is  against  the  evidence  in  the  case.  The  first 
error  assigned  is,  the  verdict  of  the  jury  is  directly  against  the  evi- 
dence. Upon  an  examination  of  the  evidence  given  upon  the  trial, 
considering  its  vagueness  and  want  of  certainty,  we  think  the  jury 
were  justified  in  regarding  the  location  of  the  Nolan  grant  too  uncer- 
tain to  warrant  them  in  returning  a  verdict  for  the  plaintiff. 

The  second  error  assigned  is,  the  court  erred  in  refusing  to  give 
the  instruction  asked  by  plaintiff,  viz.:  "'That  when  a  claim  to  a 
Spanish  or  Mexican  grant  has  been  favorably  reported  by  the  sur- 
veyor general  of  New  Mexico,  as  the  one  here  in  question  has  been, 
the  grantees,  or  their  heirs  or  assigns,  are  entitled  to  the  absolute  and 
exclusive  possession  of  the  land  embraced  within  the  limits  of  such 
grant;  and  in  this  case  it  is  admitted  that  the  plaintiff  has  all  the 
right,  title,  and  interest  of  the  original  grantees  to  all  that  portion  of 
said  grant  north  of  an  east  and  west  line  running  through  the  ceri- 
toi  of  Santa  Clara,  and  west  of  a  north-west  and  south-east  line  half 
way  between  the  east  and  west  boundaries  of  said  grant." 

It  is  evident  that  this  point  was  intended  to  confirm  the  title  to  the 
Nolan  grant  in  the  plaintiff.  It  is  equally  evident  that  it  was  not 
necessary,  for  the  reason  that  the  title  to  the  Nolan  grant  had  already 
been  admitted  by  the  defendant  to  be  in  the  plaintiff.  This  assign- 
ment of  error  cannot  be  sustained,  because  such  instruction  was  not 
necessary.  The  eighth  error  is  equally  easy  to  dispose  of.  The  error 
complained  of  is  as  follows :  ''The  court,  in  effect,  aubmitted  the  ques- 
tion of  the  validity  of  the  grant  which  had  been  favorably  reported  by 
the  surveyor  general."  The  court,  in  its  charge,  instructs  the  jury 
that  "if  they  believe  from  the  evidence  that  the  land  of  which  the  de- 
fendant is  in  possession  is  within  the  limits  of  the  grant  which  has 
been  favorably  reported  by  the  surveyor  general,  they  must  find  the 
defendant  guilty."  The  charge  of  the  court  refutes  the  eighth  assign- 
ment of  error.    The  sixth  error  complained  of  is  as  follows:     "The 
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court  erred  in  instructing  the  jury  that  they  would  not  be  justified  in 
going  five  hundred  varas  west  of  Los  Ceritos  de  Santa  Clara  for  the 
western  boundary  of  the  grant,  unless  they  found  some  authority  for 
doing  so  in  the  words  and  description  of  the  petition." 

This  instruction,  whether  right  or  wrong,  makes  the  west  line  of 
the  Nolan  grant  more  favorable  for  the  plaintiff's  recovery  in  this 
suit  than  if  run  as  the  plaintiff  claimed,  which  is  abundantly  demon- 
strated by  the  plat  given  in  evidence  on  the  trial  by  the  plaintiff. 
Hence  this  error,  if  it  be  one,  is  not  available.  The  third,  fourth, 
and  fifth  assignments  of  error  all  relate  to  the  same  subject,  and  may 
be  considered  together.  The  gravamen  of  the  charge  in  the  whole  three 
is  that  the  jury  are  instructed  that  the  description  of  the  land  con- 
tained in  the  original  petition,  which  is  the  grant  itself,  must  "con- 
trol" these  instructions, — must  be  taken  as  intended  to  apply  to  the 
evidence  given  in  the  case.  The  petition  and  the  writ  of  juridical 
possession  had  both  been  given  in  evidence,  and  each  professed  to 
describe  the  ^olan  grant.  In  their  entire  detail  of  description  they 
were  not  alike,  and  the  gist  of  the  instructions  complained  of  is  that 
the  court,  in  substance,  instructed  the  jury  that  if,  in  finding  the  monu- 
ments called  for  as  the  boundary,  they  could  find  the  monuments 
called  for  in  the  original  petition,  that  they  should  have  preference 
in  the  location  of  the  grant.  This  instruction,  we  think,  is  right. 
Therefore,  the  third,  fourth,  and  fifth  assignments  of  error  cannot  be 
maintained.  The  seventh  ervor  assigned  is  as  follows:  '*That  the 
court  erred  in  instructing  the  jury  that  if,  from  the  descriptions  and 
words  in  the  petition  and  writ  of  possession,  they  were  unable  defi- 
nitely to  locate  the  boundaries  of  the  grant,  they  must  find  the  defend- 
ant not  guilty.** 

Without  giving  special  effect  to  some  particular  word  used  in  the 
point  under  consideration,  the  substance  of  this  sentence  in  the  charge 
is  virtually  this :  The  plaintiff  has  given  in  evidence  the  petition  for 
the  Nolan  grant,  and  also  the  act  of  juridical  possession.  Each  con- 
tains specified  objects  to  aid  you  in  definitely  locating  that  grant. 
If,  from  the  descriptions  contained  in  both,  you  cannot  filx  the  loca- 
tion of  the  grant,  you  must  find  the  defendant  not  guilty.  No  other 
description  was  given  in  evidence  by  the  plaintiff  differing  from  the 
boundaries  described  in  the  petition  and  juridical  possession.  Con- 
sequently, we  cannot  see  any  reason  for  sustaining  the  seventh  as- 
signment of  error.  The  ninth  error  assignei}  is  as  follows :  that  the 
court,  in  effect,  took  away  from  the  consideration  of  the  jury  the  act 
of  juridical  possession.  In  the  fourth  error  assigned,  the  court  rec- 
ognized the  writ  of  juridical  possession  as  follows:  "The  jury  must 
determine  the  boundaries  of  said  grant  from  the  words  used  in  the 
petition  and  *  writ  of  possession.'  "  In  the  seventh  error  assigned,  the 
court  instructed  the  jury  "that  if,  from  the  descriptions  in  the  peti- 
tion and  writ  of  possession,  they  were  unable  to  locate  the  grant,  they 
must  find  for  the  defendant."     Here  are  twice,  at  least,  that  the  court 
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instructed  the  jury  that  the  act  of  jaridical  possession  was  on  equal 
footing  with  the  petition  in  locating  the  Nolan  grant..  This  evidently 
quiets  the  complaint  contained  in  this,  the  ninth  assignment  of  error. 
While  the  rules  of  court  require  that  specifications  of  error  shall 
point  out  specifically  errors  assigned  against  a  charge  of  the  court  to 
the  jury,  yet  a  court  does  not  favor  criticising  too  closely  isolated  sen- 
tences selected  from  a  general  charge,  and  they  have  gone  so  far, 
frequently,  that  incidental  errors,  even  when  they  plainly  appear, 
will  not  be  cause  of  reversal,  provided  the  charge  as  a  whole  fairly 
submits  the  law  and  the  facts  of  the  case  to  the  jury.  It  will  be  re- 
membered that  the  only  question  in  this  case,  as  before  illustrated, 
was  the  location  of  the  Nolan  grant.  To  illustrate  how  faithfully  and 
fairly  this  case  was  submitted  to  the  jury,  I  copy  from  the  charge 
itself,  as  follows : 

"You  must  be  satisfied  by  a  preponderance  of  evidence  that  the  defendant 
is  within  the  boundaries  petitioned  for  by  Nolan,  and  into  which  he  was  in- 
ducted by  the  writ  of  possession,  and  unless  you  are  so  satisfied,  you  must 
find  the  defendant  not  guilty.  Tou  must  determine  what  these  boundaries 
are  from  the  words  used  in  the  petition  and  writ  of  possession.  If,  from  the 
description  thus  given,  and  from  the  extraneous  evidence  furnished  by  the 
plaintiff,  you  are  not  convinced  that  the  defendant  is  upon  the  land  petitioned 
for  and  given  by  writ  of  possession  to  the  said  Nolan,  you  must  find  the  de- 
fendant not  guilty.  Upon  the  other  hand,  if  you  are  satisfied  from  all  the  evi- 
dence that  the  defendant  is  upon  said  land,  you  must  find  him  guilty. " 

These  instructions  cover  the  whole  case  and  are  unexceptionable, 
and,  upon  a  critical  examination  of  the  whole  case,  we  have  not  dis- 
covered error  that  would  justify  a  reversal  of  the  case.  The  judg- 
ment of  the  court  below  is  affirmed. 

Bell,  J.,  concurs. 


(S  N.  M.  [Gild.]  m) 

FiNANB  and  another  v.  Las  Yeoas  Hotel  &  Imp.  Go. 
Filed  January  31, 18S5. 

1.  Mbghantc's  LnsN— Proper  Tribunal  to  ENTBRTAm  PROcBBDnras. 

Id  the  absence  of  a  plain  statutory  provision  makinj;  it  an  action  at  law,  the 
proceeding  to  enforce  a  mechanic's  lien  must  be  taken  upon  the  equity  side  of 
the  court. 

2.  Same— Veriftoation  of  LniN— New  Mexico  Statute, 

By  strict  construction  of  the  laws  of  the  territory,  (Prince's  Laws,  p.  409,  par. 
6,) — and  mechanic's  lien  laws  should  be  strictly  construed, — the  instrument, 
when  filed,  should  have  been  verified ;  and  it  should  appear  upon  its  face  to  have 
been  verified,  before  it  can  be  made  the  basis  of  a  proceeding  to  enforce  the 
claim  based  upon  it. 

Appeal  from  First  judicial  district  court,  San  Miguel  county. 

Lee  dt  Fort,  for  appellees. 

Catron,  Thornton  dt  Clancy,  lot  appellant. 

Bell,  J.  This  is  an  action  of  assumpsit,  (trespass  on  the  ease 
upon  promises,)  brought  by  the  plaintiffs  against  one  John  B.  Wooten, 
jointly  with  the  appellant.    The  declaration  contains  the  common 
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counts  in  assumpsit,  alleging  indebtedness  bj  Wooten,  his  promise 
to  pay,  and  the  breach.  This  is  followed  by  a  special  count,  setting 
forth  that  the  "wDrk,  labor,  service,  and  materials"  were  performed 
and  furnished  for  and  about  the  construction  of  a  building,  the  prop- 
erty of  the  appellant,  and  also  setting  up  the  making  and  filing  of  a 
claim  for  lien  on  the  real  estate  of  the  appellant,  upon  which  the 
building  was  erected,  in  accordance  with  the  statutory  requirements. 
These  counts  are  followed  by  a  prayer  for  judgment  against  Wooten 
*'for  the  said  several  sums  of  money,  and  that  said  real  estate,  or  sa 
much  thereof  as  is  necessary  to  satisfy  plaintiffs'  claim,  be  sold  for 
said  purpose,  pursuant  to  law  in  such  case  made  and  provided/'  To 
this  declaration  the  defendant  Wooten  pleaded  the  general  issue. 
The  appellant  herein  appeared  separately  and  pleaded,  first,  the  gen- 
eral issue  to  the  common  counts,  and  then  added  a  special  plea 
specifically  denying  each  and  every  allegation  in  the  special  count 
in  the  declaration.  The  appellant  also  filed  a  plea  in  abatement, 
alleging  that,  since  the  commencement  of  this  action,  the  plaintiff 
had  brought  another  proceeding  in  equity,  in  the  same  court,  for  the 
same  cause  of  action,  and  between  the  same  parties.  To  this  plea 
the  plaintiffs  demurred,  which  demurrer  was  sustained  by  the  court 
below.  Upon  the  issues  thus  framed,  trial  was  had,  which  resulted 
in  a  general  verdict  against  Wooten,  assessing  plaintiffs*  damages  at 
$464.44,  and  the  special  finding  against  the  appellant  that  the  lien  of 
plaintiffs  was  duly  filed  against  the  property  of  appellant,  as  set  forth 
in  the  special  count  in  the  declaration.  Before  judgment  was  entered,, 
motions  were  jnade  on  behalf  of  the  appellant  for  a  new  trial  and  in 
arrest  of  judgment,  both  of  which  were  denied.  All  the  evidence  is 
brought  up  by  the  bill  o    rjxceptions. 

Various  errors  are  assigned  in  the  proceedings  in  the  court  below, 
some  of  which  we  will  consider.  The  first,  second,  and  third  may  be 
considered  together.  The  first  is  that  such  a  suit  could  not  be  prop- 
erly brought  as  an  action  at  law.  The  second  is  that  two  causes  of 
action,  one  at  law,  the  other  in  equity,  are  improperly  joined.  The 
third  is,  the  judgment  against  this  defendant  is  not  such  as  can  b& 
properly  rendered  in  a  court  of  law.  We  think  these  points  well 
taken.  A  careful  examination  of  tha  law  applicable  to  the  enforce- 
ment of  mechanics'  liens,  leads  us  to  the  conclusion  that,  in  the  ab- 
sence of  plain  statutory  provisions  making  it  an  action  at  law,  the 
proceeding  must  be  one  taken  upon  the  equity  side  of  the  court.  While 
the  right  to  a  lien  and  its  enforcement  is  purely  the  creation  of  stat- 
ute, it  is  so  complex  in  its  nature,  because  of  the  relations  of  the  par- 
ties to  each  other  and  the  mixed  character  of  the  relief  granted,  that 
the  proceeding  is  one  necessarily  utterly  at  variance  with  the  forms 
of  proceeding  in  an  action  at  law»  and  can  only  be  properly  dealt  with 
upon  the  equity  side  of  the  court,  in  the  absence  of  statutes  upon  the 
subject.  This  must  always  be  the  case  where  the  statute  creating  the 
lien  does  not  specifically  poiiH  out  a  method  for  its  enforcement,    iu 
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many  of  the  states,  special  provisions  are  made  in  the  mechanic's  lien 
laws  for  the  methods  of  procedure  for  their  enforcement,  and  these 
methods,  it  is  universally  held,  must  be  strictly  followed.  Of  course, 
where  the  law  itself  provides  complete  machinery  for  its  enforcement, 
it  becomes  a  special  statutory  proceeding,  and  may,  in  such  cases, 
partzjce  both  of  the  character  of  an  action  at  law  and  of  a  suit  in 
equity.  It  is,  as  it  is  termed  in  New  York,  a  special  proceeding  in 
which  the  statutory  methods  are  to  be  strictly  pursued.  As  is  said  by 
Phillips  in  his  work  on  this  subject : 

"Tlio  character  of  the  proceeding,  whether  legal  or  equitable,  depends  upon 
statutory  provision.  A  legislature  has  the  constitutional  power  to  frame 
acts,  making  the  proceeding  partly  according  to  the  course  of  the  common 
law  and  partly  according  to  proceedings  in  equity."  Phil.  Mech.  Liens,  par. 
308.  .       . 

By  the  laws  of  this  territory,  no  method  is  prescribed  for  the  en- 
forcement of  the  liens  created  by  statute.  In  such  case,  the  learned 
author  from  whom  we  have  just  quoted  says : 

"Where  no  special  mode  of  proceeding  is  pointed  out  for  enforcing  the 
lien,  the  remedy  should  be  in  accordance  with  the  general  principles  and 
practice  relating  to  the  enforcement  of  liens.  Thus,  on  a  subcontractor  bring- 
ing suit  to  enforce  his  lien,  he  should  make  his  employer  a  party  as  well 
as  the  owner  of  the  land,  so  as  to  have  adjudicated  the  amount  of  the  debt 
due  at  the  same  time,  and  also  to  make  others  who  have  liens  |>arties,  to  set- 
tle their  validity  and  adjust  their  priority."    Id.  309. 

The  author  is  treating  of  a  proceeding  similar  to  the  one  at  bar, 
and  where  no  statutory  method  of  procedure  is  pointed,  out.  It  is 
perfectly  clear  that,  in  such  a  case,  a  suit  upon  the  equity  side  of  the 
court  could  be  the  only  proper  method  of  enforcing  the  lien.  In  the 
absence  of  statutory  provisions  to  the  contrary,  no  lien  of  any  kind 
can  be  enforced  except  by  a  proceeding  in  equity.  The.  form  of  ac- 
tion in  the  case  at  bar  was  that  of  a  common-law  action,  and  in  it, 
two  causes  of  action — one  at  law,  in  which  a  j  udgment  at  law  is  asked ; 
the  other  in  equity,  in  which  equitable  relief  is  prayed  for — are  joined. 
We  are  of  opinion  that  the  suit  was  improperly  brought,  and  that  the 
judgment  could  not  properly  be  rendered  against  the  defendant  in 
such  a  form  of  action,  and  that,  therefore,  the  motion  to  arrest  the 
judgment  should  have  been  granted.  The  sixth  assignment  of  error 
is :  The  court  erred  in  admitting  in  evidence  the  pretended  record  of 
the  mechanic's  lien  sued  on.  The  rights  conferred  by  these  liens  are 
purely  statutory,  and  were  utterly  unknown  at  the  common  law  or 
in  chancery.  They  are  in  violent  derogation  of  the  rights  of  property 
at  the  common  law,  and  must  be  strictly  construed.  On  this  subject 
Phillips  says : 

"The  lien  of  mechanics  and  material-men  on  buildings,  and  the  land  upon 
which  they  are  erected,  as  security  for  the  amount  due  them  for  work  done 
and  materials  furnished,  is  the  '  creation  of  statute,*  and  was  unknown  either 
at  common  law  or  in  equity."    Id.  par.  1. 

Treating  of  the  construction  of  these  laws,  the  same  author  says ; 
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"As  the  laws  call  for  nothing  unreasonable  at  the  hand  of  him  who  would 
fasten  an  incumbrance  upon  the  property  of  his  neighbor,  no  just  ground  of 
complaint  is  afforded  by  insisting  upon  a  rigid  adherence  to  its  provisions, 
l^^citing  Noll  v.  Swinefordy  6  Pa.  St.  187;]  so  an  act  authorizing  property  to  be 
incumbered  without  or  against  the  consent  of  the  owner,  and  without  resort 
to  legal  process  or  judicial  action,  is  an  innovation  upon  the  common  law, 
and  will  not  be  extended  in  its  operation  beyond  the  fair  and  reasonable 
import  of  the  words  used,  [citing  Mushlitt  v.  8ilf)€rman,  50  N".  Y.  360.] 
*  *  *  Statutory  provisions  permitting  the  summary  enforcement  of  pri- 
vate charges,  such  as  mechanics'  liens,  on  property  without  the  consent  of 
the  owner  or  judicial  sanction,  cannot  be  extended  in  their  operation  beyond 
the  plain  and  fair  sense  of  the  terms  in  which  they  are  expressed.  A  title, 
therefore,  under  the  mechanic's  lien  law,  is  purely  statutory,  and  its  valid- 
ity depends  on  an  affirmative  showing  that  every  essential  statutory  step  in 
the  creation,  continuance,  or  enforcement  of  the  lien  has  been  duly  taken." 
Id.  par.  18. 

An  examination  of  the  record  of  the  mechanic's  lien,  or  rather  the 
claim  for  lien,  which  was  filed  in  the  probate  clerk's  o£Bce,  and  which 
was  offered  and  received  in  evidence  at  the  trial  in  the  court  below, 
over  the  objection  and  exception  of  appellant,  discloses  the  fact  that 
though  it  purports  to  have  been  sworn  to,  neither  the  signature  nor 
seal  of  the  officer  before  whom  it  purports  to  have  been  verified  ap- 
pears. This,  we  think,  should  have  been  fatal  to  the  admissibility  of 
the  paper  as  a  claim  of  lien,  and  fatal  to  the  right  to  enforce  any  lien 
based  upon  it.  The  lien  statute  of  the  territory  requires  that  the 
claim  of  lien  to  be  filed  for  record  must  be  verified  by  the  oath  of  the 
person  making  the  claim,  or  of  some  other  person.  Prince's  Laws, 
p.  409,  par.  6.  This  is  a  substantial  and  necessary  requirement,  and 
must  be  complied  with  in  order  to  make  the  claim  of  lien  effectual. 
The  statute  makes  it  obligatory  by  the  use  of  the  word  "must,"  and 
we  think  it  was  error  for  the  court  below  to  have  admitted  the  paper 
in  evidence.  Nor  was  the  error  cured  by  proof  at  the  trial  that  the 
claim  of  lien  was  in  fact  sworn  to  before  being  placed  upon  file.  We 
think  that  the  instrument,  when  filed,  should  have  been  verified,  and 
that  it  should  appear  upon  its  face  to  have  been  verified  before  it 
could  be  made  the  basis  of  a  proceeding  to  enforce  the  claim  based 
upon  it.  We  do  not  deem  it  necessary  to  examine  the  other  assign- 
ments of  error,  as,  for  the  reasons  we  have  already  stated,  the  judg- 
ment in  this  case  mast  be  reversed,  and  the  complaint  dismissed, 
with  costs  to  appellant. 

Wilson,  J.,  concurs. 
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(8  N.  M.  [Gild.]  41B) 

HouaoTON  V.  Las  Ybqas  Hotel  &  Imp.  Co. 
Filed  January  31, 1885 

Appeal  from  First  judicial  district  court,  San  Miguel  county. 

W,  L.  Pierce^  for  appellee.  Catron^  Thornton  dt  Clancy  and  Z.  SuUbacker^  for 
appellant. 

Bell,  J.  The  record  m  this  case  raises  substantially  the  same  questions  that 
were  considered  in  the  case  of  Finane  v.  Same  Appellant^  ante,  725.  The  cases  were 
argued  together,  and  the  result  which  has  been  arrived  at  in  that  case  must  govern 
the  disposition  of  this  one.  In  this,  however,  we  do  not  pass  upon  the  sufficiency 
of  the  claim  of  lien  filed,  as  it  differs  materially  from  the  claim  uf  lien  filed  in  the 
oiher;  but,  for  the  other  reasons  stated  in  the  opinion  in  the  case  of  Finane  <&  Els- 
ton,  the  judgment  herein  must  be  leveised  and  the  complaint  dismissed,  with  costs 
to  the  appellant. 

WiLsoxr,  J.,  concurs. 

(3  N.  M.  [Gild.]  398) 

Stbaus  V.  FiNANB  and  another. 
Filed  January  31, 1885. 

1.  Mechanic's  Lien— Enforcement  op— Proper  Court  to  be  Invoked. 

Proceedings  to  enforce  a  mechanic's  lien  must  be  brought  on  the  equity  side 
of  the  court.    Finane  v.  Lm  Vegas  Hotel  dt  Imp,  Co.y  ante^  725. 

2.  Practice— Co-Dependant  not  Charged  in  Complaint  as  Party  to  Con- 

tract—Judgment. 

A  person,  not  a  party  to  the  contract  as  set  forth  in  the  declaration,  cannot 
be  Jointly  charged  with  a  co-defendant  and  judgment  entered  against  both. 

Error  to  First  judicial  district,  San  Miguel  county. 

Louis  SuLsbacher,  for  plaintiff  in  error. 

Lee  dt  Forty  for  defendants  in  error. 

Bell,  J.  The  plaintiff  in  error  was  one  of  the  defendants  in  the 
action  in  the  court  below.  That  action  was  brought  to  enforce  a 
mechanic's  lien.  The  declaration,  if  it  may  be  so  called,  charged  that 
a  contract  was  entered  into  by  one  Hershell  Halstead,  as  the  owner 
of  certain  houses,  with  the  plaintiffs  below,  to  paint,  canvas,  and 
paper  the  said  houses  for  the  sum  of  $110;  that  the  plaintiffs  began 
the  work,  and  while  engaged  on  it,  but  before  its  completion,  Halstead 
sold  and  conveyed  the  said  houses  to  A.  Straus,  the  plaintiff  in  error; 
that  after  Straus  became  the  purchaser,  the  defendants  in  error  were 
notified  not  to  complete  the  work,  and  were  not  permitted  to  do  so  by 
the  said  Straus;  that  they  presented  their  bill  for  the  work  to  both 
Halstead  and  Straus,  but  neither  of  them  paid  the  same,  and  thereupon 
they  filed  their  lien  upon  the  whole  of  the  said  property ;  that  the 
work  is  still  unpaid  for,  and  that  there  is  still  due  and  owing  to  them 
the  sum  of  $110.     The  declaration  then  closes  as  follows: 

"  Wherefore,  the  premises  con8idered,your  petitioners  pray  j udgment  against 
each  of  the  defendants  herein  for  said  sum,  damages,  interest,  and  costs,  and 
that  this  honorable  court  adjudge  the  sale  of  said  premises  upon  which  said 
work  was  performed,  and  that  the  proceeds  of  such  sale  be  applied  to  the  pay- 
ment of  your  petitioners'  claim,  and  the  costs  of  these  proceedings,  and  that 
a  reasonable  sum  be  allowed  them  as  their  damages  herein." 
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The  defendants  below  demnrred  to  the  declaration,  for  the  reason, 
among  others,  that  the  action  was  brought  in  assumpsit,  and  not  b]r 
bill  in  equity,  and  that  the  court  had,  therefore,  no  jurisdiction.  The 
demurrer  was  overruled.  Had  the  defendants  stood  upon  it  and  come 
to  this  court,  we  should  have  felt  compelled  to  sustain  it;  for,  as  we 
have  decided  in  Fmane  y.  Las  Vegas  Hotel  dt  Imp.  Co.,  ante,  725,  at 
the  present  term  of  court,  proceedings  to  enforce  a  mechanic's  lien 
must,  in  this  territory,  be  brought  on  the  equity  side  of  the  court* 
After  the  demurrer  was  overruled,  the  defendants  pleaded  non-assump^ 
sit.  Thereafter  a  trial  was  had  before  the  court,  without  a  jury,  and 
a  judgment  rendered  for  plaintiffs,  "that  the  plaintiffs  have  and  re* 
cover  of  the  defendants  the  sum  of  one  hundred  and  ten  dollars,  the 
amount  of  their  claim,  with  interest  at  the  rate  of  six  per  centum  per 
annum  from  the  twenty-seventh  day  of  May,  1882,  until  this  judg- 
ment is  paid,  together  with  their  costs  in  and  about  the  filing  of  said 
lien."  And  the  court  goes  on  further  to  direct  that  the  property  ia 
question  be  sold  to  satisfy  the  judgment,  etc. 

We  are  of  opinion  that  it  was  error  for  the  court  below  to  have  ren- 
dered this  judgment  and  directed  its  entry.  It  is  clear  that  as  the 
plaintiff  in  error  here  was  not  a  party  to  the  contract,  as  set  forth  in 
the  declaration,  he  could  not  be  jointly  charged  with  his  co-defend* 
ant,  Halstead,  and  that  no  judgment  could  be  entered  against  him,, 
as  he  was  improperly  joined  with  Halstead,  and  a  judgment  entered 
against  both.  The  judgment  must  be  reversed,  and  the  complaint 
dismissed,  with  costs  to  the  appellant;  and  it  is  so  ordered. 

Wilson,  J.,  concurs. 


(S  N.  M.  [Gild.]   393) 

BuPB  and  others  v.  New  Mexico  Lumber  Ass'n. 
Filed  January  31, 1885. 

1.  Mechanic's  Lten  —  Charge  in  Complaint  —  Joint  Liability  —  Judgment 

AGAINST  Individual. 

When,  in  an  action  at  law,  a  joint  liability  is  charged,  Judgment  cannot  oe 
entered  separately  against  one  of  the  parties 

2.  Samk— Assumpsit. 

In  an  action  in  as$ump8tt  a  Judgment  to  enforce  a  mechanic's  lien  cannot  be? 
entered.     Fmane  ▼.  Las  Vegas  Ji&tel  dt  Imp,  Co,,  ante,  725 

Error  to  First  judicial  district  court,  San  Miguel  county. 

Frank  Springer  and  Breeden  dt  Vincent,  for  plaintiffs  in  error. 

Lee  dt  Fort,  for  defendant  in  error. 

Bell,  J,  The  defendant  in  error  commenced  a  proceeding  in  the- 
court  below  to  enforce  a  mechanic's  lien.  From  the  record  it  appeara 
that  the  first  step  taken  was  to  file  what  was  entitled  a  declaration  in 
assumpsit.  The  plaintiff  therein  was  a  subcontractor,  having  fur- 
nished to  the  defendants  Rupe  &  Buliard,  contractors,  certain  lumber,, 
which,  it  is  charged,  was  furnished  for  and  used  by  them  in  the  con- 
struction of  a  building  which  they  had  agreed  to  erect  for  the  co-de* 
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fendants,  Demean  and  Oakley,  as  owners.  The  first  counts  in  the 
declaration  are  all  common  counts  in  assumpsit,  and  charge  the  four 
defendants  jointly  with  the  value  of  the  lumber  furnished  the  con- 
tractors by  the  plaintiff.  Then  comes  the  usual  demand  for  judgment 
against  all  the  defendants  for  the  amount  claimed. 

Following  the  demand  for  judgment  another  count  appears,  which 
recites  a  joint  contract  with  the  defendants  Bupe  &  BuUard  as  con- 
tractors, and  Duncan  and  Oakley,  as  owners  of  certain  described 
lands,  by  which  the  plaintiff  agreed  to  furnish  lumber  for  the  erec- 
tion of  a  certain  livery  stable  by  the  said  contractors  for  the  said  own- 
ers, on  said  lands;  that  the  lumber  was  furnished,  as  agreed  upon, 
and  was  used  in  the  construction  of  the  stable;  and  that  within  the 
time  limited  by  law  the  plaintiff  filed  for  record  a  claim  of  lien  upon 
the  said  building,  in  manner  and  form  prescribed  by  statute;  that 
the  time  for  payment  for  said  material  had  passed;  but  that  the  de- 
fendants had  neglected  and  refused  to  pay  for  the  same,  to  the  dam- 
age of  plaintiff.  This  count  then  closes  with  a  prayer  for  relief,  as 
follows : 

"Your  petitioner,  therefore,  prays  your  honor  to  grant  the  plaintiff  a  me- 
chanic's lien,  as  by  the  statute  in  such  case  made  and  provided,  and  that  the 
said  property  be  made  subject  to  the  judgment  awarded  herein ;  and  further, 
that  the  court  allow,  as  part  of  the  costs,  the  cost  of  filing  and  recording  the 
said  lien,  and  reasonable  attorney's  fees,  as  provided  by  statute,  and  for  other 
relief." 

To  this  so-called  declaration  in  assumpsit  the  defendants  pleaded 
the  general  issue  as  to  the  common  counts,  and  special  denial  to  each 
of  the  allegations  contained  in  the  special  count.  Upon  the  issues 
thus  raised  the  parties  went  to  trial.  By  stipulation  a  jury  was 
vraived  and  the  cause  tried  by  the  court,  which,  after  hearing  the  evi- 
dence and  arguments  of  counsel,  found  for  the  plaintiff  as  follows : 

"*  ♦  *  For  the  plaintiff  personally  against  the  defendants  Albert  C. 
Bupe  and  Edward  Bullard,  in  the  sum  of  three  hundred  and  seventy-four  dol- 
lars and  fifty-nine  cents.  It  is  therefore  considered  by  the  court  that  the  said 
plaintiff,  the  New  Mexico  Lumber  Association,  do  have  and  recover  of  and 
from  the  said  defendants  Albert  G.  Bupe  and  Edward  Bullard  tlie  sum  of 
three  hundred  and  seventy-four  dollars  and  fifty-nine  cents,  and  the  costs 
and  charges  in  this  behalf  paid,  laid  out  and  expended,  taxed  at dol- 
lars; and  the  court  further  finds  that  the  said  judgment  for  three  hundred 
and  seventy-four  dollars  and  fifty-nine  cents  was  for  material  furnished 
by  the  plaintiff  for  the  erection  of  a  frame  livery-stable  on  lots  numbered 
19,  20,  and  21,  of  block  number  15,  of  Lopez  addition,  in  the  city  of  Las 
Vegas,  county  of  San  Miguel,  and  territory  of  New  Mexico,  for  which  said 
Bupe  and  Bullard  were  the  contractors,  and  the  said  James  Duncan  and 
Bobert  Oakley  were  the  owners;  that  the  said  plaintiff,  on  the  ninth  day  of 
June,  1883,  it  being  within  sixty  days  after  the  furnishing  the  said  material, 
filed  in  the  oflace  of  the  probate  clerk  of  San  Miguel  county.  New  Mexico,  a 
claim  for  a  mechanic's  lien.  In  accordance  with  the  provisions  of  the  statutes. 
It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  said  prop- 
erty is  hereby  subjected  to  a  mechanic's  lien  for  the  payment  of  said  judg- 
ntent  of  three  hundred  and  seventy-four  dollars  and  fifty-nine  cents,  and  that 
all  of  the  right,  title,  and  interest  of  the  said  James  Di^can  and  Bobert  Oak- 
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ley  in  and  to  said  property  be  sold  as  other  property  is  sold  upon  execution, 
and  the  proceeds  thereof  be  applied  to  the  payment  of  said  judgment." 

It  is  assigned  as  error  that  ''the  court  erred  in  finding  separately 
against  Duncan  and  Oakley  for  a  sale  of  their  property,  and  against 
Bupe  &  Bullard  in  a  general  judgment  for  the  purchase  money,  when 
the  declaration  was  on  a  joint  liability."  We  think  that  this  objec- 
tion is  well  taken,  and  is  fatal  to  the  judgment.  It  is  not  neces- 
sary to  cite  authority  to  sustain  the  proposition  that  when,  in  an 
action  at  law,  a  joint  liability  is  charged,  judgment  cannot  be  entered 
separately  against  one  of  the  parties.  It  is  equally  clear  that  in  an 
action  in  assumpsit  a  judgment  to  enforce  a  mechanic's  lien  cannot 
be  entered  against  any  or  all  the  parties.  The  question  of  the  form 
of  the  action  was  not  raised  by  the  record  before  us,  and  so  we  can- 
not consider  it  here.  It  is  considered,  however,  in  another  case  ar- 
gued at  the  present  term  of  the  court,  {Finane  v.  Las  Vegas  Imp.  Co., 
ante,  725,)  and  the  views  expressed  in  that  case  may  serve  as  a  guide 
in  the  future  conduct  of  this  one.  As  the  judgment  must  be  reversed 
for  the  reasons  already  stated,  we  will  not  review  the  other  alleged 
errors. 

Judgment  reversed,  and  case  remanded  to  the  court  below  for  such 
further  action  as  may  be  proper, 

Wilson,  J.,  concurs. 
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SUPREME  COURT  OF  WASHINQTON  TERRITORY. 


Bbeemer  v.  Bcboess. 

Filed  July  Term,  1884. 

Appeals— Rules  Regulating. 

Cases  maj'  be  brought  up  to  the  supreme  court  of  Washington  Territory 
either  by  the  procedure  prescribed  in  the  Code  or  by  that  provided  in  the  stat- 
ute of  lfe83.    A  party  has  his  option. 

B.  L.  d  J.  L.  Sharpstein,  for  plaintiflf  in  error. 

J.  B,  Allen  and  D.  J.  Crowley ,  for  defendant  in  error. 

Greene,  C.  J.  It  is  claimed  by  the  defendant  in  error  that  the 
statute  of  1883  respecting  the  taking  of  appeals  to  this  court  is  valid 
and  applies  to  cases  in  error,  and  that  it  has  been  complied  with  in 
this  particular  cause;  that,  nevertheless,  there  is  still  wanting  to  give 
this  court  jurisdiction  to  hear  the  cause  on  its  merits,  an  assignment 
of  errors  in  a  notice  served  and  filed  as  is  prescribed  in  sections  458, 
459,  and  460  of  the  Code  of  1881.  This  we  think  a  mistake.  In 
the  first  place,  we  have  no  doubt  of  the  validity  of  the  statute  of  1883. 
Even  section  3,  where  it  provides  that  the  district  judge,  in  settling 
a  statement  of  facts,  '* shall  sign  any  statement  agreed  upon  by  the 
parties  or  their  attorneys,"  requires  nothing  contrary  to  constitutional 
right;  for,  comparing  the  sections  with  the  sections  preceding  it,  the 
facts  so  to  be  stated  appear  to  be  such  facts  as  are  in  the  cause,  the 
material  evidentiary  facts,  the  facts  as  actually  put  forward  in  evi- 
dence  on  the  one  side  and  on  the  other  side  at  the  trial  or  hearing; 
not  ultimate  facts  deduced  from  the  evidence,  but  the  facts  as  the 
evidence  on  the  one  part  and  the  other  propounds  them  for  judicial 
deduction  of  the  ultimate  facts  to  be  embraced  in  findings  or  verdict. 
Any  other  view  would  be  a  departure  from  the  word  "facts"  as  used 
in  the  act  itself,  and  also  from  that  part  of  our  organic  law  which 
guaranties  to  a  party  the  substance  of  that  review  which  an  appeal 
or  bill  of  exceptions  and  writ  of  error  affords. 

Although  neither  the  term  "writ  of  error"  nor  that  of  "bill  of  ex- 
ceptions"  appears  anywhere  in  the  act,  and  although  the  only  term 
used  therein  to  signify  a  proceeding  in  this  court  for  review  of  a 
matter  on  which  the  district  court  has  passed,  is  the  word  ''appeal," 
yet  we  think  the  intent  of  the  legislature  clearly  is  to  provide  a  mode 
of  reaching  this  court  in  any  sort  of  a  case  proper  for  this  court  to 
review.  While  we  are  not  ready  to  say  that  the  provisions  of  section 
3,  for  a  statement  of  facts,  are  exclusively  applicable  to  a  case  at 
law»  we  are  of  opinion  that  they  have  a  special  and  ordinary  appli- 
cation to  such  cases.  This  statute  of  1883  we  regard,  then,  as  a 
permissive  and  cumulative  enactment.  The  words  "may"  and  "shall" 
seem  to  be  used  in  it  with  discrimination  and  of  particular  purpose 
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throughout.  There  is  no  intent  apparent  to  repeal  the  old  law. 
Cases  now  may  be  brought  up  to  this  court  either  by  the  procedure 
prescribed  in  the  Code,  or  by  that  provided  in  the  statute  of  1888. 
A  party  has  his  option.  In  cases  brought  up  under  the  law  of  1883, 
errors  will  be  assigned  as  this  court  shall  by  rule  direct.  Motion  de- 
nied. 

TuBNBB,  J.,  concurs. 
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SUPREME  COURT  OF  NEVADA. 

(19  Nev.  43)  

Statb  ex  rel.  Attobnby  Gbnbbal  v.  Boyd. 
FUed  February  10,  1886. 

1.  COMSTITUnOK  OF  NBVADA— COTOHT  GOVBRNMBNT  SYSTEM— UwiFORinTT. 

The  constitutional  requirement  of  the  state  of  Nevada  (article  4,  (  25,  Const. 
Nev.  jtliat  the  system  of  county  government  shall  be  unilorm,  is  not  considered 
to  impart  universality  to  the  operation  of  the  law. 

2.  Same— Clabsifigatiok  or  Offioers  nr  CouNTncs— How  to  bb  Yalidlt  Madb. 

in  order  to  observe  the  uniformity  required  by  the  constitution  in  the  sys- 
tem of  county  government,  classification,  if  made,  must  be  based  upon  reason- 
able and  actual  differences ;  the  legislation  must  be  appropriate  to  the  classifi- 
cation, and  embrace  all  within  the  class. 
8.  Same— St.Nev.  1883,  P.73— CJouKTY  Assbssob  of  Washob  Couhty. 

The  office  of  countv  assessor,  held  by  the  county  treasurer  ex  officio  of  Washoe 
county,  under  act  of  March  1,  1883,  (St.  1883,  p.  73,)  is  not  validly  held  ac- 
cording to  the  constitutional  requirement.    Const.  Key.  art.  4  §  SB. 

Application  for  writ  of  quo  warranto  to  determine  respondent'fl  right 
to  hold  the  office  of  county  assessor  of  Washoe  county. 

Clarke  d  King,  for  relator. 

J,  F.  Akxander,  for  respondent. 

Belknap,  C.  J.  Under  the  statute  approved  March  1,  1883,  en- 
titled *'An  act  fixing  the  salaries  of  county  officers  in  certain  counties 
in  this  state,  and  other  matters  relating  thereto,"  (St.  1888,  p.  73,) 
the  county  treasurer  of  Washoe  county  is  made  ex  officio  the  assessor 
of  the  county.  The  question  presented  for  consideration  is  whether 
this  provision  is  not  unconstitutional. 

It  is  claimed  by  relator  that  the  provision  is  a  violation  of  article 
4,  §  25,  of  the  constitution,  which  provides  that  "the  legislature  shall 
establish  a  system  of  county  and  township  government,  which  shall 
I/O  uniform  throughout  the  state."  If  this  requirement  can  be  ex- 
pressed more  significantly  in  its  application  to  this  case,  it  means 
that  the  legislature  shall  establish  a  uniform  plan  or  method  for  the 
government  of  all  the  counties  of  the  state.  It  is  a  matter  of  gen- 
eral knowledge  that  legislatures  are  disposed  to  adopt,  without  par- 
ticular scrutiny,  measures  proposed  by  the  representatives  of  a  par- 
ticular locality,  affecting  it  only,  and  not  the  state  at  large.  The 
object  of  the  provision  was  to  prevent  this  character  of  legislation  in 
relation  to  county  government.  Any  change  in  the  general  system 
of  county  government  may  affect  every  county  in  the  state.  Among 
the  advantages  attained  by  this  requirement  is  that  the  legislation 
upon  this  subject  will  receive  the  careful  attention  of  the  members  of 
the  legislature  in  general,  all  proposed  alterations  will  be  scrutinized, 
and  frequent  and  disturbing  changes  avoided. 

In  obedience  to  the  requirements  of  the  constitution,  the  legisla- 
ture of  1866,  in  dealing  with  the  general  subject  of  county  govern- 
ment, provided,  among  other  things,  for  the  election  of  a  county  as- 
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sessor  and  a  county  treasurer  for  each  county  in  the  state.  This 
legislation  remains  in  effect  in  each  county,  unless  the  act  of  1883, 
exempting  Washoe  county  from  its  operation,  and  consolidating  these 
offices  in  that  county,  can  be  upheld.  It  is  too  clear  for  argument  or 
controversy  that  a  legislative  act,  arbitrarily  establishing  this  plain 
difference  in  the  government  of  Washof  county  from  that  of  the  other 
counties  of  the  state,  violates  the  svstem  of  uniformity  contemplated 
by  the  constitution.  No  elaboration  of  the  pr .'position  can  make  it 
plainer  than  the  simple  statement  of  the  facts.  The  draughtsman  of 
the  statute,  in  apparent  antic' pation  of  its  conflict  with  the  constitu- 
tion, inserted  a  clause  which  may  have  been  intended  to  give  it  the 
appearance  of  a  general  law.     It  is  as  follows : 

"Sec.  10.  This  act  shaU  apply  to  all  coimties  in  this  state  in  which  there 
were  cast  more  than  eleven  hundred  and  fifty  votes,  and  less  than  thirteen 
hundred  and  fifty  votes,  at  the  general  election  held  in  eighteen  hundred  and 
eighty-two,  in  this  state." 

Washoe  and  Esmeralda  counties  each  cast  about  1,250  votes  at  the 
election  of  1882,  and  they  are  the  only  counties  in  the  state  falling 
within  the  classification  attempted  to  be  made.  It  is  apparent  from 
an  inspection  of  the  statute  that  even  this  classification  is  illusory, 
because  some  of  the  provisions  of  the  act  are  expressly  applicable 
only  to  Washoe  county  and  others  only  to  Esmeralda  county.  The 
statute  does  not,  therefore,  apply  uniformly,  even  within  the  limited 
classificatoin  named.  But  the  basis  of  classification  cannot  be  sus- 
tained. Abstractly  considered,  the  language  of  the  section  appears 
to  contemplate  a  class  of  counties,  but  in  its  practical  operation  the 
law  is  applicable  to  Washoe  and  Esmeralda  counties  only,  and  can 
never  affect  any  other  county.  The  legislature  could,  with  equal  right, 
designate  these  counties  by  name,  as  by  the  total  vote  cast  at  a  past 
election. 

A  statute  somewhat  similar  in  form  and  purpose  was  adopted  by 
the  legislature  of  Pennsylvania  in  the  year  1878.  It  was  intended 
to  apply  to  Crawford  county  alone,  but  in  order  to  evade  the  provisions 
of  the  constitution  it  was  made  applicable  to  all  counties  of  more 
than  60,000  inhabitants,  "in  which  there  shall  be  any  city,  incorpo- 
rated at  the  time  of  the  passage  of  this  act,  with  a  population  exceed- 
ing  eight  thousand  inhabitants,  situated  at  a  distance  from  the  county 
seat  of  more  than  twenty-seven  miles,  by  the  usually  traveled  public 
road."     The  court  held  the  classification  improper,  and  said: 

"This  is  classification  run  mad.  Why  not  say  all  counties  named  Craw- 
ford, with  a  population  exceeding  sixty  thousand,  that  contain  a  city  named 
Titusville,  with  a  population  of  over  eight  thousand,  and  situated  twenty- 
seven  miles  from  the  county-seat?  or,  all  counties  with  a  population  of  over 
sixty  thousand,  watered  by  a  certain  river,  or  bounded  by  a  certain  mount- 
ain?"    Com.  V.  Patton,  88  Pa.  St.  260. 

In  the  case  of  Zeigler  v.  Gaddis  the  supreme  court  of  New  Jersey 
had  occasion  to  discuss  this  subject.     That  case  involved  the  valid- 
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ity  of  a  law  giving  the  court  of  common  pleas  power  to  grant  licenses 
to  keep  inns  and  taverns  "in  all  incorporated  cities  having  a  popula- 
tion not  less  than  four  thousand,  and  not  exceeding  a  population  of 
six  thousand,  and  in  towns  having  a  population  less  than  one  thou- 
sand, in  counties  of  this  state,  such  counties  having  a  population  of 
not  less  than  thirty-seven  thousand,  and  not  exceeding  forty  thou- 
sand, by  the  census  of  1875."     The  court  said: 

"The  uniformity  that  is  thus  sought  (by  the  constitution)  can  only  be 
broken  by  classification  of  these  bodies  (political  divisions  of  tlie  state)  tliat 
are  founded  on  substantial  differences,  such  as  are  not  illusory  or  fraudulent 
in  their  character.  It  is  said  in  Richards  v.  Hammer  [42  N.  J.  Law,  440J  that 
*  the  maiks  of  distinction  on  which  the  classification  is  founded  must  be  such 
in  the  nature  of  things  as  will,  in  some  refisonable  degree  at  least,  account 
for  and  justify  the  restriction  of  the  legislation.'  In  brief,  there  must  be 
a  true,  substantial  classification,  and  not  a  hidden  specification.  As,  in  the 
case  last  cited,  the  descriptive  words,  •  in  any  city  of  this  state  where  a  board 
of  assessment  and  revision  of  taxes  now  exists,'  etc.,  were  found  to  be  only 
applicable  to  the  cities  of  Elizabeth  and  Newark,  so  in  this  case  the  popula- 
tions given  in  the  act  of  1879,  on  comparison  with  the  census,  limit  the  de- 
scription to  the  counties  of  Warren  and  Hunterdon;  and  to  the  city  of  I^am- 
bertville,  and  the  towns  of  Frenchtown  and  Clinton,  all  in  the  county  of 
Hunterdon.  This  circumlocution  and  ostensible  classification  set  forth  in  the 
act  is,  therefore,  demonstrated  to  be  aimed  at  these  three  small  municipali- 
ties in  the  whole  state.  There  is  no  suggestion  of  a  distinction  which  will, 
in  any  reasonable  degree,  account  for  and  justify  this  restriction  of  legislation 
to  these  three  localities,  and  the  attempt  to  do,  by  indirection,  wliat  it  is  ap- 
parent could  not  be  done  by  a  direct  and  specific  description  of  the  purpose 
of  the  act,  must  fail    *    ♦    ♦."     44  N.  J.  Law.  865. 

See,  also,  Pavonia  II.  R.  R.  v.  Jersey  City,  45  N.  J.  Law,  298 ;  RuU 
gen  v.  New  Brunswick,  42  N.  J.  Law,  61;  Anderson  v.  Trenton,  Id. 
486;  Coutieri  v.  New  Brunswick,  44  N.  J.  Law,  58;  McConihe  v.  Afc- 
Murray,  17  Fla.  269;  State  v.  Stark,  18  Fla.  255;  Lake  v.  Palmer, 
Id.  501. 

In  order  to  observe  the  uniformity  required  by  the  constitution, 
classification,  if  made,  must  be  based  upon  reasonable  and  actual 
differences;  the  legislation  must  be  appropriate  to  the  classification, 
and  embrace  all  within  the  class.  We  are  of  opinion  that  if  a  set  of 
counties  be  fairly  classified  in  conformity  with  the  views  herein  ex- 
pressed, a  law  embracing  them  all  would  be  unobjectionable  as  to 
uniformity.  The  requirement  that  the  system  of  county  government 
shall  be  uniform,  is  not  considered  to  import  universality  to  the  oper- 
ation of  the  law.  Such  construction  would  defeat  much  useful  legis- 
lation. 

The  respondent  claiming  to  hold  the  ofiSce  of  assessor  by  virtue  of 
an  unconstitutional  provision,  it  is  ordered  that  a  judgment  of  ouster 
be  entered  against  him,  with  costs. 
v.5p,no.9 — 47 
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SUPREME  COURT  OF  OREQOIT. 


Crawford  v.  Linn  Co. 

Filed  January  23,  1885. 

1.  CONSTITUTTONAIi  LaW— MORTGAGE  TaX  — ACT  OF  OREGON,  OCTOBER  26,  1882. 

The  mortgage  tax  law  (act  of  legislature  of  Oregon,  October  26,  1882)  is 
within  the  purview  of  the  constitutional  limitations  on  the  subject  of  taxation, 
in  not  tending  to  inequality  in  its  application  to  a  change  of  ^Uus  in  the  prop- 
erty taxed ;  and  the  making  of  the  law  was  not  special  or  private  legislation. 

2.  Same— Power  of  Legislature— Divisions  into  Classes— Prescribing  Dif- 

ferent Rates. 

The  legislature  have  power  to  divide  tne  property  selected  for  taxation,  and 
to  prescribe  diiferent  rates  of  taxation  for  each  class,  or  they  may  prescribe  dif- 
ferent rules  for  the  valuation  of  different  classes  of  property. 

8.  Same— Effect  of  Limitation  as  to  Fixing  Kates. 

A  limitation  un  the  powers  of  the  legislature  to  fix  rates  of  assessment  and 
taxation,  has  nothing  to  do  with  the  power  of  the  legislature  to  fix  the  sittis 
of  personal  property  for  the  purposes  of  taxation. 

4.  bAMB— Public  Law— Test. 

If  the  law  be  such  that  all  persons  placing  themselves  in  the  situation  con- 
templated by  the  law,  must  tal^e  notice  of  It  at  their  peril,  such  law  is  a  public 
law. 

5.  Samk— One- County  Mortgage— Situs  as  to  Taxation. 

Every  citizen  taking  a  one-county  mortgage  must  take  notice  of  the  act 
which  taxes  the  mortgage  in  the  county  where  the  moiigrige  is  recorded. 

Appeal  from  Linn  county. 

Charles  E.  Wolverton,  for  appellant. 

R.  S.  Strahan  and  Bilyeu  d  Burnett,  for  respondent. 

Waldo,  G.  J.  This  case  turns  on  the  constitutionality  of  the  act 
jf  the  legislative  assembly,  approved  October  26,  1882,  known  as 
''The  Mortgage  Tax  Law."  The  act  is  alleged  to  be  unconstitutional : 
Firsts  because  it  does  not  provide  for  equal  and  uniform  taxation; 
and,  second,  because  it  is  a  special  law.  In  a  case  that  came  up  be- 
fore the  United  States  circuit  court  for  the  district  of  Oregon,  in 
March,  1884,  the  act  was  considered  open  to  both  these  objections, 
and  was  accordingly  declared  unconsfcitutional  and  void.  When  the 
law  was  formerly  before  this  court  in  Mumford  v.  Sewall^  4  Pao.  Bep. 
685,  these  points  were  not  presented  by  counsel,  nor  were  they  con- 
sidered by  the  court.     These  questions  have  now  to  be  examined. 

The  constitutional  limitations  on  the  powers  of  the  legislative  as- 
sembly over  the  subject  of  taxation  are  found  in  section  1  of  article 

9,  and  the  last  clause  of  section  32  of  article  1.     Section  1,  art.  9, 
consists  of  two  clauses : 

*' First,  the  legislative  assembly  shall  provide  by  law  for  a  uniform  and  equal 
rate  of  assessment  and  taxation;  second,  and  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of  all  property,  both  real  and 
personal,  excepting  such  only  for  municipal,  literary,  scientific,  religieus, 
or  charitable  purposes  as  may  be  spscially  exempted  by  law." 

These  two  clauses  are  limitations  upon  distinct  powers,  and  must 
be  construed  independently  of  each  other.     In  the  first  clause,  the 
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word  "rate"  is  used  in  a  somewhat  different  sense  when  applied  to 
the  assessment  and  when  applied  to  the  word  ''taxation."  *'The 
term  'rate'  may  apply  either  to  the  percentage  of  taxation,  or  to  the 
valuation  of  property."  State  v.  Utter,  84  N.  J.  Law,  489.  It  is  ap- 
plied in  this  clause  in  each  sense, — in  the  former  sense  to  the  taxa- 
tion, and  in  the  latter  to  the  assessment.  It  is  evident  that  equality 
in  the  rate  of  assessment  means  proportional  valuation, — ^relative,  not 
absolute,  equality ;  while  equality  in  the  rate  of  taxation  means  that 
the  percentage  shall  be  the  same,  or  absolutely  equal.  The  result  is 
relative  equality  of  taxation.  The  first  constitution  of  Tennessee 
furnished  a  remarkable  instance  of  absolute  equality  of  taxation,  re- 
sulting finally,  as  the  court  say  in  Marr  v.  Enloe,  1  Yerg.  457,  in  the 
grossest  inequality.  A  provision  required  all  lands  to  be  "taxed  equal 
and  uniform,  in  such  manner  that  no  one  hundred  acres  shall  be 
taxed  higher  than  another." 

If  the  rate  of  assessment  and  taxation  be  equal,  it  is  conceived  it 
will  be  uniform;  that  is,  that  no  meaning  can  be  attached  to  the 
word  "uniform"  which  is  not  conveyed  by  the  word  "equal."  If  the 
rate  is  everywhere  equal,  or  the  same,  it  will  be  uniform  necessarily. 
If  the  rate  is  varied,  so  that  property  of  different  kinds  or  in  differ- 
ent localities  is  valued  or  taxed  at  different  rates,  the  rate  will  be 
unequal,  and  so  not  uniform;  and,  so  far  as  it  is  equal,  it  will  also 
be  uniform.  Now,  is  the  provision  that  the  rate  of  assessment  and 
taxation  shall  be  equal,  or  equal  and  uniform,  a  limitation  imposed 
by  the  constitution  on  power  which  the  legislature  would  otherwise 
possess,  and  if  so,  what  is  the  extent  of  that  limitation?  It  will  be 
convenient,  in  the  first  place,  to  see  what  the  powers  of  the  legisla- 
ture are,  in  the  absence  of  express  constitutional  restrictions;  for  it 
is  a  precarious,  it  may  be  an  impossible,  task  to  define  accurately  the 
limitations  of  a  power  unless  the  power  itself  be  first  ascertained. 

It  is  ordained,  (section  1,  art.  4,  of  the  constitution  of  Oregon:) 
"The  legislative  authority  of  the  state  shall  be  vested  in  the  legisla- 
tive assembly,  which  shall  consist  of  a  senate  and  house  of  repre- 
sentatives." In  Skarpless  v.  Mayor  of  Phila.  21  Pa.  St.  160,  Black, 
G.  J.,  discussing  the  taxing  power  of  the  commonwealth,  said  of  the 
like  provisitju  in  the  constitution  of  Pennsylvania: 

"It  is  plain  that  the  force  of  tliese  general  words,  if  there  had  been  nothing 
else  to  qualify  them,  would  have  given  to  the  assembly  an  unlimited  power 
to  make  all  such  laws  as  they  might  think  proper.  They  would  have  had  the 
whole  omnipotence  of  the  British  parliament.  But  the  absolute  power  of  the 
people  themselves  had  been  previously  limited  by  the  federal  constitution,  and 
they  could  not  bestow  on  the  legislature  authority  which  had  already  been 
given  to  congress.  The  judicial  and  executive  powers  were  also  lodged  else- 
where, and  the  legislative  department  was  forbidden  to  trench  upon  the  others 
by  an  implication  as  clear  as  words  could  make  it.  The  jurisdiction  of  the 
assembly  was  still  further  confined  by  that  part  of  the  constitution  called  the 
*  Declaration  of  Rights,'  which,  in  twenty-five  sections,  carefully  enumerates 
reserved  rights  of  the  people,  and  closes  by  declaring  that  *  everything  in  this 
article  is  excepted  out  of  the  general  powers  of  the  government,  and  shall  re- 
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main  forever  inviolate.'  The  general  assembly  cannot,  therefore,  pass  any 
law  to  conflict  with  the  rightful  authority  of  congress,  nor  perform  a  judicial 
or  ex'ecutive  function,  nor  violate  the  popular  privileges  reserved  by  the  dec- 
laration of  riglits,  nor  change  the  organic  structure  of  the  government,  nor 
exercise  any  other  power  prohibited  in  the  constitution.  If  it  does  any  of 
these  things,  the  judiciary  claims,  and  in  clear  cases  has  always  exercised,  the 
right  to  declare  all  such  acts  void.  But  beyond  this  there  lies  a  vast  field  of 
power  granted  to  the  legislature  by  the  general  words  of  the  constitution,  and 
not  reserved,  prohibited,  or  given  away  to  others.  Of  this  field  the  general 
assembly  is  entitled  to  the  full  and  uncontrolled  possession.  Their  use  of  it 
can  be  limited  only  by  their  own  discretion.  *  *  *  There  is  nothing  more 
easy  than  to  imagine  a  thousand  tyrannical  things  which  the  legislature  may 
do  if  its  members  forget  all  their  duties,  disregard  utterly  the  obligations  which 
they  owe  to  tlieir  constituents,  and  recklessly  determine  to  trample  on  right 
and  justice.  But  to  take  away  the  power  from  the  legislature  because  they 
may  abuse  it,  and  give  to  the  judges  the  right  of  controlling  it,  would  not  be 
advancing  a  single  step,  since  the  judges  can  be  imagined  to  be  as  corrupt  and 
as  wicked  as  legislators.  ♦  *  *  The  taxing  power  being  a  legislative  duty, 
is  of  course  intrusted  to  the  general  assembly,  and  it  is  given  to  them  without 
any  restriction  whatever.  They  are  to  use  it  according  to  their  discretion, 
and  if  they  abuse  it,  and  if  public  opinion  is  not  just  or  enlightened  enough 
to  correct  their  errors,  there  is  no  remedy." 

So,  in  Connecticut,  it  is  said  that  a  law  laying  a  tax  is,  in  the  ab- 
sence of  constitutional  restrictions,  peremptory  and  supreme.  The 
legislature  may  well  say :  *'Sic  volo,  sic  jubeo;  stat  pro  ratione  voluntas.'* 
So,  in  New  York,  in  the  great  case  of  People  v.  Brooklyuy  4  N.  Y. 
428,  the  court,  referring  to  the  decision  in  People  v.  Brookli/n^  6  Barb. 
209,  where  it  was  held  that  a  tax,  to  be  valid,  must  be  apportioned 
upon  principles  of  just  equality,  and  upon  all  the  property  in  the  same 
political  district,  and  that  this  is  a  fundamental  principle  of  free  gov- 
ernment, which,  although  not  contained  in  the  constitution,  limits 
and  controls  the  power  of  the  legislature,  say : 

"  This  is  new ,  and  it  seems  to  me  to  be  dangerous  doctrine.  It  clothes  the  j  u- 
dicial  tribunals  with  the  power  of  trying  the  validity  of  a  tax  by  a  test  neither 
prescribed  nor  defined  by  the  constitution.  If  by  this  test  we  may  condemn 
an  assessment  apportioned  according  to  the  relation  between  burden  and  ben- 
efit, we  may  with  a  far  better  rejuson  condemn  a  capitation  tax,  on  the  ground 
that  numerical  equality  is  not  just  equality;  or  a  general  pi-operty  tax  for  a 
local  object,  because  it  compels  one  portion  of  the  community  to  pay  more 
than  tlieir  ju^t  share  for  the  benefit  of  another  portion.  All  discriminations 
in  the  taxation  of  property,  and  all  exemptions  from  taxation  on  the  ground 
of  public  policy,  would  fall  by  the  application  of  this  test.  If  this  doctrine 
prevails,  it  places  the  power  of  the  courts  above  that  of  the  legislature  in  a 
matter  affecting  not  only  the  vital  interests  but  the  very  existence  of  the  gov- 
ernment. It  assumes  that  the  apportionment  of  taxation  is  to  be  regulated 
by  judicial  and  not  by  legislative  discretion.  It  obstructs  the  exercise  of 
powers  which  belong  to  and  are  inherent  in  the  legislative  department,  and 
restrains  the  action  of  that  branch  of  the  government  in  cases  in  which  the 
constitution  has  left  it  free  to  act." 

In  Lane  Co.  v.  Oregon,  7  Wall.  77,  the  court  say : 

"The  extent  to  which  it  (the  taxing  power)  shall  be  exercised,  the  subjects 
on  which  it  shall  be  exercised,  and  the  mode  in  which  it  shall  be  exercised, 
are  all  equally  within  the  discretion  of  the  legislature,  to  which  the  states 
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commit  the  exercise  of  the  power.  That  discretion  is  restrained  only  by  the 
will  of  the  people,  expressed  in  the  state  constitution,  or  through  elections, 
and  by  the  condition  that  it  must  not  be  so  used  as  to  burden  or  embarrass  the 
operations  of  the  national  government." 

See,  also,  Veazie  Bank  v.  Fenno,  8  Wall.  648  ;  Railroad  Co.  v.  Pen- 
ision,  18  Wall.  29;  Wilson  v.  Mai/or  of  Neiv  York,  4  E.  D.  Smith, 
678,  679. 

"Of  late  years  it  has  been  much  the  fashion,"  says  Bell,  J.,  in  Com, 
V.  M'lVilliams,  11  Pa.  St.  70,  "to  impeach  the  action  of  legislative 
bodies  as  unconstitutional,  when  it  happens  not  to  accord  with  a  par- 
ty's notion  of  propriety  and  abstract  right."  "But,"  say  the  court, 
in  Davis  v.  State,  3  Lea,  378,  "whether  a  statute  is  contrary  to  the 
genius  of  a  free  people  is  a  question  for  the  legislature,  not  the  judge. 
It  cannot  be  annulled  upon  supposed  natural  equity,  the  inherent 
rights  of  freemen,  or  any  general  or  vague  interpretation  of  a  provis- 
ion of  the  constitution  beyond  its  plain  and  obvious  import." 

In  Kirby  v.  Shaw,  19  Pa.  St.  260,  a  tax  additional  to  that  laid  on 
the  county  generally  was  laid  on  the  inhabitants  of  the  borough  of 
Towanda,  in  Bradford  county,  Pennsylvania,  "for  the  purpose  of  erect- 
ing the  court-house  and  jail  now  in  process  of  building  by  said  county." 
The  tax  was  unequal,  and  the  argument  of  inequality  was  urged  at 
the  bar,  but  overruled  by  the  court.  Mr.  Justice  Gibson,  delivering 
the  opinion  of  the  court,  said  : 

"In  England,  taxes  were  laid  by  the  sole  authority  of  the  king  till  the  reign 
of  Edward  the  First,  who  bound  himself  and  successors  to  exercise  this  part 
of  the  prerogative  only  with  the  assent  of  the  lords  and  commons;  but, 
tliough  it  ceased  to  be  royal  and  became  national,  it  ceased  not  to  be  an  attri- 
bute of  sovereign  power.  In  every  American  state,  the  people,  in  the  aggre- 
gate, constitute  the  sovereign,  with  no  limitation  of  its  power  but  its  own 
will,  and  no  trustee  of  it  but  its  own  appointee.  But  this  sovereign,  from 
the  nature  of  its  structure,  is  unable  to  wield  its  power  with  its  own  hands; 
whence  delegation  of  it  to  agents  who  constitute  the  immediate  government. 
But  it  is  a  postulate  of  a  state  constitution,  which  distinguishes  it  from  the 
federal,  that  all  the  power  of  the  people  is  delegated  by  it,  except  such  parts 
of  it  as  are  specifically  reserved;  and  the  whole  of  it  is,  without  exception, 
vested  in  the  constitutional  dispensers  of  the  people's  money.  As  regards 
taxation  there  is  no  limitation  of  it.  Equality  of  contribution  is  not  en- 
joined in  the  bill  of  rights,  and  probably  because  it  was  known  to  be  im- 
practicable. Previous  to  the  convention  of  1838  we  had  double  taxation 
of  tracts  of  unseated  lands  lying  foul  of  each  other,  of  lands  and  mortgages 
of  them,  or  ground  rents  issuing  out  of  them,  and  perhaps  of  some  other 
things.  On  the  other  hand,  it  was  known  that  other  descriptions  of  property 
had  not  been  taxed  at  all.  Since  then  the  exigencies  of  the  state  have  brought 
to  light  many  new  sources  of  revenue,  and  more  would  have  been  discovered 
had  more  been  wanted.  No  one  imagined,  however,  that  inequality  had 
made  the  previous  taxation  unconstitutionah 

"If  equality  were  practicable,  in  what  branch  of  the  government  would 
power  to  enforce  it  reside?  Kot  in  the  judiciary,  unless  it  was  competent 
to  set  aside  a  law  free  from  collision  with  the  constitution  because  it  seemed 
unjust.  It  could  interfere  only  by  overstepping  the  limits  of  its  sphere,  by 
appropriating  to  itself  a  power  beyond  its  province,  and  by  setting  an  exam- 
ple which  other  organs  of  the  government  might  not  be  slow  to  follow.    It 
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is  its  peculiar  duty  to  keep  the  first  lines  of  the  constitution  clear,  and  not  to 
stretch  its  power  in  order  to  correct  legislation  or  executive  abuses.  Every 
branch  of  the  government,  the  judicial  included,  does  injustice  for  which  there 
is  no  remedy,  because  everything  human  is  imperfect.  The  sum  of  the  mat- 
ter is  that  the  taxing  power  is  left  to  that  part  of  the  government  which  is 
to  exercise  it. " 

In  Williams  v.  Cammack,  27  Miss.  209,  an  aot  of  the  legislature  of 
Mississippi,  imposing  by  an  arbitrary  classification  a  tax  of  10  per 
cent,  on  all  lands  lying  within  10  miles  of  the  Mississippi  river,  and 
a  tax  of  5  per  cent,  on  all  lands  lying  10  or  more  miles  from  the 
river,  for  the  purpose  of  building  levees  on  the  river^  was  held  to  be 
constitutional.     The  court  said : 

**This  power  may  be  unwisely  exercised  or  abused,  yet  it  is  a  power  in- 
trusted by  the  constitution  to  the  legislature,  which,  while  exercised  within 
the  scope  of  the  grant,  is  subject  alone  to  their  discretion,  with  which  the 
judicial  tribunals  have  no  right  to  interfere,  because,  in  their  judgment,  the 
action  of  the  legislature  is  contrary  to  the  principles  of  natural  justice. " 

So,  though  double  taxation  be  unequal  and  unjust,  it  is  not  within 
the  power  of  the  court  to  interfere  and  declare  it  illegal  when  it  con- 
travenes no  constitutional  provision.  The  legislature  has  full  power 
to  determine  what  property  shall  be  subject  to  taxation,  and  what 
shall  be  exempt.  Golding  v.  Chamber sburg,  87  N.  J.  Law,  260 ;  State 
V.  Newark,  26  N.  J  Law,  315;  Toll  Bridge  Co.  v.  Osbom,  35  Conn. 
19,  20;  Wells  v.  Central  V.  R.  Co.  14  Blatchf.  C.  C.  426;  Lane  Co.  v. 
Oregon,  7  Wall.  77. 

There  are,  indeed,  bounds  to  this  power  an  admirable  illustration  of 
which  is  found  in  Loan  Ass'n  v.  Topeka,  20  Wall.  655.  This  limita- 
tion is  inherent  in  the  nature  of  the  power,  but  the  law  still  is,  as  Mr. 
Justice  GowEN  well  said  in  Thonuis  v.  Leland,  24  Wend.  69,  that  "its 
exercise  cannot  be  judicially  restrained  so  long  as  it  is  referable  to  the 
taxing  poiver. " 

Such  are  the  powers  of  the  legislature  over  the  subject  of  taxation, 
in  the  absence  of  constitutional  limitation  of  that  power,  and  such 
the  language  of  great  judges,  who,  as  Mr.  Justice  Stoby  once  said, 
regarded  it  their  duty  to  interpret  laws,  and  not  to  wander  into  spec- 
ulations concerning  their  policy.  Now,  it  is  manifest  that  a  limitation 
of  these  powers,  short  of  a  total  prohibition  of  their  exercise,  must  be 
construed  to  relate  to  those  particular  powers  whose  exercise  it  is  de- 
signed, as  evidenced  by  the  language  of  the  limitation,  either  to  limit 
or  totally  to  prohibit.  For  instance,  if  the  legislature  have  power  to 
select  the  subjects  of  taxation,  they  thereby  have  power  to  exempt, 
either  expressly  or  impliedly,  all  other  property  from  taxation.  Now, 
if  this  power  be  limited,  it  must  be  limited  either  expressly  or  by  nec- 
essary implication.  So  the  legislature  have  power  to  divide  the  prop- 
erty selected  for  taxation  into  classes,  and  to  prescribe  different  rates 
of  taxation  for  each  class,  or  they  may  prescribe  different  rules  for  the 
valuation  of  the  different  classes  of  property.  Now,  a  limitation  sim- 
ply that  "the  rate  of  assessment  and  taxation  shall  be  equal  and  uni- 


Digitized  by 


Google 


Or.]  OBAWFOBD   V.  COUNTY  OP  UNN.  748 

form/'  does  not  relate  expressly  to  other  than  the  latter  of  these  powers^ 
nor  can  such  limitation  be  made  to  extend  to  them  without  commit- 
ting those  blunders  which  have  been  so  strongly  and  urgently  pointed 
out  in  cases  above.  The  power  of  the  legislature  to  select  the  sub- 
jects of  taxation  is  not  restrained  by  that  limitation  in  any  manner 
whatever.  But  property  once  selected,  that  property  must  be  valued 
and  taxed  at  equal  rates.     This  is  the  whole  extent  of  that  limitation. 

It  follows  that  the  legislature  would  have  power,  in  the  absence  of 
limitation,  to  select  for  taxation  one-county  mortgages,  and  -either  to 
exempt  two-county  mortgages  from  taxation  altogether,  or  to  tax  tbem 
at  a  different  rate.  By  this  limitation  the  power  to  tax  at  different 
rates  is  taken  away,  but  the  power  to  exempt  remains  precisely  as  it 
did  before,  and  stands  precisely  on  the  same  footing  as  the  power  to 
exempt  any  other  property.  As  Mr.  Justice  Hunt  well  says,  in  Peo- 
ple V.  Dolan,  36  N.  Y.  67,  68,  the  rate  of  taxation  has  nothing  to  do 
with  exemption.  The  act  does  not  provide  for  the  taxation  of  two- 
county  mortgages,  and  they  are  not  within  its  operation.  But,  as  we 
have  seen,  this  implied  exemption  does  not  violate  this  clause  of  the 
constitution  in  any  particular  whatever.  So  far,  then,  as  this  par- 
ticular clause  of  the  constitution  is  concerned,  the  objection  of  want 
of  equality  and  uniformity  falls  harmlessly  against  the  mortgage  tax 
law. 

It  may  seem  at  first  view  that  the  latter  clause  of  section  32,  art.  1, 
that  taxation  shall  be  equal  and  uniform,  means  something  more  than 
the  first  clause  of  section  1,  art.  9.  It  seems  certain,  as  the  court 
say  in  Bureau  Co.  v.  Chicago,  B.  d  Q.  R.  Co.  44  111.  237,  that  taxation 
cannot  be  equal  and  uniform  unless  the  rate  of  assessment  and  tax- 
ation be  equal  and  uniform.  The  truth  of  the  converse  of  this  prop- 
osition is  not  so  evident,  yet  it  is  in  fact  true,  and  those  two  forms  of 
expression  are  in  reality  the  equivalents  of  each  other.  They  both 
mean  that  property  actually  taxed  must  be  taxed  equally.  Some 
superfluous  language  may  be  found  even  in  the  constitution  of  the 
United  States.  It  is  not  surprising,  therefore,  that  some  should  be 
found  in  that  of  Oregon.  Indeed,  the  provision  in  the  constitution 
of  Louisiana  that  ''taxation  shall  be  equal  and  uniform"  has  been 
construed  not  only  not  to  prohibit  exemptions,  but  to  leave  to  the  leg- 
islature full  power  to  divide  the  objects  of  taxation  into  classes,  and 
to  subject  each  class  to  a  different  rate  of  taxation;  that  the  consti- 
tution only  requires  the  same  proportional  burden  be  imposed  on  in- 
dividuals in  the  same  class.  State  v.  Lntkrop,  10  La.  Ann.  401,  402; 
Hodgson  v.  Neiv  Orleans,  21  La.  Ann.  301;  New  Orleans  v.  Kaufman^ 
29  La.  Ann.  283. 

The  constitution  of  Maine  provides  that  all  taxes  upon  real  estate, 
assessed  by  authority  of  the  state,  shall  be  apportioned  and  assessed 
equally,  according  to  the  just  value  thereof.  Peters,  J.,  said  of  this 
provision,  in  Portland  v.  Water  Co.  67  Me.  136,  137:  "The  require- 
ment is  not  that  all  real  estate  shall  be  assessed,  but  that  whatever  is 
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assessed  shall  be  apportioned  and  assessed  equally/'  The  provision, 
in  legal  effect,  was  equivalent  to  saying  that  ''taxation  of  ceal  estate 
shall  be  equal  and  uniform."  The  construction  put  upon  the  clause 
by  the  learned  judge  follows  strictly  the  rule  above  laid  down. 

The  constitution  of  Kansas  has  the  same  provision  as  the  first 
clause  of  section  1,  art.  9,  of  the  constitution  of  Oregon,  and  it  was 
held  that  taxation  of  one  class  of  property  in  an  unorganized  county, 
where  no  other  property  was  taxed,  was  not  a  violation  of  the  provis- 
ion. Francis  v.  Railroad  Co.  19  Kan.  303.  cited  in  Wisconsin  Cent, 
E.  Co.  V.  Taylor,  52  Wis.  78,  79;  S.  C.  8  N.  W.  Eep.  833. 

We  have  kept  out  of  view  thus  far  the  second  clause  of  section  1, 
art.  9,  of  the  constitution,  because  the  meaning  of  each  clause  is  dis- 
tinct in  itself,  and  because  if  a  law  violates  the  constitution  it  is  nec- 
essary to  know  distinctly  why  it  violates  it.  And  we  have  seen  that 
the  act  of  October  26,  1882,  considered  apart,  and  as  not  providing 
for  the  taxation  of  two-county  mortgages  at  all,  does  not  violate  the 
first  clause  of  section  1,  art.  9.  But  when  we  take  up  the  second 
clause  of  section  9,  we  find  that  that  clause  actually  forbids  the  ex- 
emption from  taxation  of  any  property  whatever  except  that  specific- 
ally enumerated  in  the  clause.  This  is  the  construction  put  on  a  like 
provision  in  the  constitution  of  West  Virginia,  (Chesapeake  d  0.  R. 
Co.  V.  Miller,  19  W.  Va.  408.)  If  this  be  the  true  construction,  all 
discussion  about  the  policy  of  taxing  credits  in  this  state  becomes 
irrelevant.  It  follows  from  this  that  the  legislature  had  no  power  to 
exempt  two-county  mortgages  from  taxation,  nor  did  they,  in  fact, 
attempt  to  do  so.  Had  they  made  the  attempt,  the  exemption,  not 
the  law,  would  have  been  void.  What  they  have  done,  in  effect,  is 
to  vary  the  mode  of  taxation  of  one-county  mortgages  from  that  of 
two-county  mortgages,  or  rather  the  debt  secured  thereby.  The  debt 
which  the  two-county  mortgage  is  given  to  recure,  is,  in  fact,  taxable 
under  prior  revenue  laws  in  the  county  where  the  mortgagee  resides. 
The  fact  that  the  mortgagee  may  be  a  non-resident,  and  therefore  not 
within  reach  o  the  tax  collector,  will  not  affect  the  principle,  (C7.  S. 
V.  Riley,  5  Blatchf .  C.  G.  204,)  and  the  question  then  distinctly  arises 
whether  a  variation  in  the  mode  of  taxation  of  property  may,  as  in 
the  case  of  this  particular  law,  violate  the  provision  that  the  rate  of 
assessment  and  taxation  shall  be  equal. 

The  authorities  heretofore  cited  are  not  without  relevancy  on  this 
question.  They  show  that  the  legislature  must  continue  to  possess 
the  power  to  prescribe  the  mode  of  taxation,  unless  that  power  is  either 
expressly  or  by  necessary  implication  taken  away.  It  is  not  taken 
away  expressly.  Then  its  exercise  in  any  given  case  must  necessarily 
tend  to  produce  legal  inequality  in  the  rate  of  assessment  and  taxa- 
tion, and  this  the  court  must  know  as  a  matter  of  law  Now,  the  rule 
of  valuation  and  the  rate  of  taxation  for  state  purposes  is  the  same 
throughout  the  state.  No  inequality,  legal  or  otherwise,  can  be  pro- 
duced by  taxing  property  in  one  county  rather  than  in  another  for 
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state  purposes.  If  it  be  suggested  that  assessors  in  different  local- 
ities may  put  different  valuations  on  the  same  property,  and  thus  pro- 
duce inequality  in  fact,  the  answer  is  that  the  law  prescribes  for  all 
the  same  rule  of  action;  and  the  court  cannot  know  judicially  that 
the  assessors  violate  the  law.  The  presumption  is,  on  the  contrary, 
that  the  officers  do  their  duty,  not  that  they  violate  it.  When  we 
come  to  taxation  for  county  purposes  we  find  A.  complaining  that  he 
is  not  taxed  equally  with  B.,  because,  while  they  both  live  in  the  same 
county,  he  is  taxed  elsewhere  on  his  one-county  mortgage,  while  B. 
is  taxed  where  he  lives  on  his  two-county  mortgages.  Now,  is  it  not 
manifest  that  B.  has  as  much  right  to  complain  as  A.  ?  and  how  is  it 
possible  for  the  court  to  decide  between  them  without  dealing  with 
questions  of  fact,  and  thus  submitting  the  constitutionality  of  a  law 
to  a  trial  by  jury?  Both  complaints  may  be  false.  But  if  the  law 
hurts  one,  it  must  favor  the  other,  and  no  man  can  complain  that  he 
is  taxed  less  than  another.  If  the  court  could  know  judicially  that 
either  the  one  or  the  other  were  hurt,  it  would  be  sufficient.  But  this 
is  a  fact  to  be  proved,  and  one  that  does  not  necessarily  exist,  which 
is  a  fatal  objection. 

The  constitutionality  of  laws  is  not  to  be  determined  thus.  Besides, 
if  the  several  counties  levy  different  rates  for  county  purposes,  the 
legislature  might  say  to-morrow  that  every  county  in  the  state  should 
hereafter  levy  a  tax  of  10  mills,  neither  more  nor  less,  for  county  pur- 
poses, ana  should  pay  all  surplus  revenue  into  the  state  treasury. 
What  now  becomes  of  the  inequality  of  which  A.  complained?  The 
law  has  now  become  constitutional  by  virtue  of  another  and  independ- 
ent law,  passed,  it  may  be  conceived,  without  the  slightest  thought  of 
the  first.  There  is  a  defect  in  a  position  which  leads  to  such  incon- 
gruous results.  The  defect  lies  in  attempting  to  apply  a  limitation 
directed  against  the  exercise  of  one  power  to  another  power,  neither 
within  the  letter,  scope,  nor  intent  of  the  limitation  of  the  first.  A  lim- 
itation on  the  power  of  the  legislature  to  fix  rates  of  assessment  and 
taxation  has  nothing  to  do  with  the  power  of  the  legislature  to  fix  the 
situs  of  personal  property  for  purposes  of  taxation.  After  the  power 
fixing  the  sittcs  has  been  exercised,  then  the  property  in  its  situs  as 
fixed  comes  within  the  limitation,  and  not  before.  A  limitation  on 
this  power  must  be  sought  elsewhere  than  in  section  1  of  article  9. 

The  case  of  VaiVs  ExWs  v.  Runyon,  41  N.  J.  Law,  98,  shows  that 
the  legislature  have  power  to  change  the  situs  of  a  particular  species 
of  personal  property  for  purposes  of  taxation  without  interfering  with 
equality  of  taxation.  The  court  also  held  in  that  case  that  a  law  pro- 
viding that  mortgages  should  be  taxed  in  the  township  where  recorded, 
provided  the  mortgagor  deducted  the  mortgage  debt  from  the  valua- 
tion of  the  property  mortgaged,  thereby  leaving  it  at  the  option  of  the 
mortgagor  whether  he  or  the  mortgagee  should  pay  the  tax  substan- 
tially on  the  mortgage  debt,  was  constitutional.  In  the  course  of  the 
opinion  the  court  said : 
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"If  property  be  such  in  its  nature  <as,  upon  ordinary  principles  of  taxation, 
to  be  capable  of  having  a  twofold  situs  for  taxation,  the  legislature  may  se- 
lect either  as  the  place  where  the  tax  shall  be  laid.  Chattels,  considered  under 
the  legal  classification  of  personality,  folloir  the  person  of  the  owner,  and  yet 
chattels  may  be  so  localized  in  use  as  to  be  taxable  at  the  place  where  they  are 
situated,  as  against  the  owner  who  resides  elsewhere  within  the  state.  State 
V.  Falkinbwge,  3  Green,  320.  A.  mortgage  possesses  the  same  dual  charac- 
teristics. ♦  ♦  ♦  The  legislature  may,  I  think,  select  as  the  situs  of  taxa- 
tion of  mortgages  either  the  political  division  where  the  owner  resides,  or  that 
in  which  the  mortgaged  premises  are  situate.  *  *  '•  A  law  whicli  sub- 
jects property  to  taxation  at  the  rates  of  taxation  which  are  uniformly  applied 
in  the  state  in  taxation  for  state  purposes,  and  in  the  county  and  municipal- 
ity in  which  the  property  is  taxable,  in  taxation  for  county  and  local  purposes, 
observes  the  constitutional  requirement  of  uniformity  in  the  rules  of  taxa- 
tion." 

It  follows  that  the  objection  of  the  want  of  equality,  because  of  the 
change  in  the  situs  of  property  for  taxation,  may  be  dismissed  as  not 
within  the  purview  of  the  constitutional  limitation  in  question,  and 
as  wholly  unsound. 

The  next  and  last  objection  to  the  act  is  that  it  is  a  special  law. 
It  was  argued  by  Hill,  J.,  in  Allen  v.  Hirsch,  8  Or.  412,  that  the  word 
** special,"  in  section  23,  art.  4,  of  the  constitution,  must  receive  its 
legal  definition,  and  consequently  that  a  special  law  under  that  sec- 
tion is  a  private  law  at  common  law.  This  view  was  sustained  by  the 
court,  and  it  is  difficult  to  see  bow  any  other  conclusion  could  have 
been  reached;  for  the  rule  is,  and  it  applies  to  constitutions  as  well 
as  to  legislative  acts,  that  "whenever  the  legislature  uses  a  term, 
without  defining,  which  has  a  definite  legal  meaning  affixed  to  it,  they 
must  be  supposed  to  use  it  in  the  sense  in  which  it  is  construed  in 
the  law."  Hillhoiise  v.  Chester,  3  Day,  166.  The  section  in  question 
was  taken  from  the  constitution  of  the  state  of  Indiana,  and  the  same 
construction  has  been  put  upon  it  in  that  state.  8ee  Toledo,  etc.,  Co. 
V.  Nordyke,  27  Ind.  95. 

It  was  suggested  in  Dundee  Mortg.  d:  Trust  Ini\  Co.  v.  School-dis^ 
trict  No.  1,  21  Fed.  Eep.  151,  (U.  S.  Cir.  Ct.,  D.  Oregon,  August, 
1^)84,)  that  Allen  v.  Hirsch  was  impliedly  overruled  in  Manning  v. 
Kiippel,  9  Or.  367.  This  was  an  error.  The  question  in  one  case  was 
whether  the  law  was  special,  and  in  the  other  whether  it  was  local. 
It  was  never  for  a  moment  supposed  in  Manning  v.  Klippel  that  the 
act  was  a  special  law.  It  was  a  general  law,  partial  in  its  operation, 
and  therefore  local.  An  instance  of  a  public  local  law,  similar  to  the 
one  in  that  case,  is  seen  in  Marr  v.  Enloe,  1  Yerg.  452,  where  an  act 
authorized  "the  county  courts  of  10  of  the  counties  in  the  western  dis* 
trict,  Obion  being  one,  to  lay  a  tax  of  12^^  cents  on  each  one  hundred 
acres,  for  five  years,  to  be  applied  in  clearing  out  the  streams  in  the 
counties,  respectively.*'  It  was  not  claimed  in  AUen^Y.  Hirsch  that 
the  act  was  local,  but  that  it  was  special,  which  is  quite  a  different 
thing.  The  court,  indeed,  made  a  slip  of  the  pen  in  that  case,  in  sug- 
gesting that  the  question  was  affected  by  the  provision  declaring  that 
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every  statute  shall  be  considered  a  public  law  unless  otherwise  de- 
clared in  the  statute  itself^  for  that  is  but  a  rule  of  evidence.  Beaty 
V.  Knowler,  4  Pet.  166.  The  decision,  however,  was  not  put  upon 
that  ground. 

If  the  law  be  such  that  all  persons  placing  themselves  m  the  situa- 
tion contemplated  by  the  law  must  take  notice  of  it  at  their  peril,  such 
law  would  seem  to  be  a  public  law.  Such  is  the  case  of  laws  laying 
taxes.  The  incongruity  between  an  object  necessarily  public,  as  tax- 
ation for  general  purposes  of  state,  and  the  accomplishment  of  that 
object  by  a  private  law,  is  manifest.  All  such  laws  are  public  in  their 
nature.  "Public  acts  of  parliament  are  binding  upon  every  subject, 
because  every  subject  is,  in  judgment  of  law,  privy  to  the  making  of 
them,  and  therefore  supposed  to  know  them,  and  formerly  the  usage 
was  for  the  sherifif  to  proclaim  them  at  his  county  court."  The  King 
V.  Sutton,  4  Maule  &  S.  642.  "An  act  of  parliament,"  says  Lord 
Holt,  "concerning  the  revenue  of  the  king,  is  a  public  law."  Anon. 
12  Mod.  249.  This  is  the  case,  though  it  be  otherwise  particular. 
Knightley  v.  Spencer,  1  Leon.  333 ;  and  see  Ingram  v.  Foot,  12  Mod. 
613. 

One  reason  why  an  act  was  held  public  in  Tones  v.  Axen,  1  Ld. 
Baym.  120,  was  "because  all  the  people  of  England  may  be  concerned 
as  creditors  to  these  poor  persons.  *  *  *  And  per  Trbbt,  C.  J., 
if  the  act  concerning  the  bishop  were  to  be  adjudged  now,  it  would  be 
adjudged  a  general  act."  See,  also,  Unity  v.  Burrage,  103  U.  S.  447; 
Smith  V.  Strong,  2  Hill,  247;  Heridia  v.  Ayres,  12  Pick.  334;  Young 
V.  Bank  of  Alexandria,  4  Cranch,  384;  8.  C.  1  Cranch,  C.  C.  468. 

It  was  argued  in  Burnham  v.  Webster,  6  Mass.  26^,  that  an  act  of 
the  legislature  of  Massachusetts,  entitled  "An  act  for  the  preserva- 
tion of  the  fish  called  <bass*  in  Dunston  river,  in  Scarborough,  in  the 
county  of  Cumberland,"  was  a  private  statute.  But  Parsons,  C.  J., 
said :  "We  are  of  the  opinion  that  the  statute  referred  to  is  a  public 
statute.  It  is  obligatory  upon  all  the  citizens,  and  they  must  notice 
it  at  their  peril."  So,  in  this  case,  every  citizen  taking  a  one-county 
mortgage  must  take  notice  of  the  act  which  taxes  the  mortgage  in 
the  county  where  the  mortgage  is  recorded*  He  is  bound  by  it,  which 
cannot  be  unless  he  is  supposed  to  know  that  the  act  has  been  passed. 
The  law  seems  decisive  that  the  act  is  not  a  special  or  private  law. 
The  judgment  of  the  court  below  will  be  accordingly  affirmed^ 

Thayer,  J.,  concurring. 

Lord,  3.,  expressed  no  opinion  upon  the  last  point  discussed. 
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t)AviD  V.  Waters. 

Filed  January  23,  1885. 

PLEADma— Action  for  Damages— Complaint— "  JNext  of  Kin  "—Presumption. 

Iq  an  action  by  a  mother  to  recover  damages  for  the  death  of  her  son,  the 

allegation  in  the  complaint,  that  she  is  "next  of  kin"  to  the  deceased,  raises, 

after  veniict,  the  presumption  of  proof,  at  the  trial,  of  the  death  of  the  father, 

so  as  to  satisfy  the  law.    Section  33,  Civil  Code  Or. 

J.  C  Moreland,  for  appellant. 

R.  R.  Giltner,  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Wasco,  rendered  in  favor  of  the  respondent,  and 
against  the  appellant,  in  an  action  brought  by  the  former  against  the 
latter  to  recover  damages  for  the  death  of  a  child.  The  respondent 
alleges  in  her  complaint  in  said  action  that  Bernhard  David  was  in 
the  employ  of  the  Lost  Lake  &  Columbia  Manufacturing  Company, 
in  their  saw-mill,  in  said  county;  that  in  the  forenoon  of  the  twenty- 
third  day  of  November,  1883,  while  he,  with  one  Jack  Woods,  the  en- 
gineer of  said  company,  were  endeavoring  to  remove  the  main  driv- 
ing-wheel from  its  center,  the  appellant  carelessly,  negligently,  and 
wrongfully  turned  on  the  steam  of  the  engine  which  drove  said  wheel, 
suddenly  set  it  in  motion,  and  which  resulted  in  the  immediate  death 
of  the  said  Bernhard;  that  said  Bernhard  was  under  the  age  of  21 
years,  and  died  intestate;  that  his  next  of  kin  was  his  mother,  the  said 
respondent,  who  was  dependent  upon  him  for  subsistence,  and  who,  by 
the  loss  of  his  labor  and  services,  had  sustained  pecuniary  injury  by 
his  death.  The  case  was  tried  by  the  court,  and  a  jury  duly  impan- 
eled. The  said  jury  returned  a  small  verdict  for  the  respondent, 
upon  which  the  judgment  appealed  from  was  entered.  The  only 
question  raised  upon  the  appeal  is  as  to  the  sufficiency  of  the  com- 
plaint, which  question  is  raised  for  the  first  time  in  this  court. 

The  statute  under  which  such  an  action  is  maintainable  provides 
that  a  father,  or,  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  maintain  an  action,  as  plaintiff,  for  the  injury  or  death 
of  a  child,  (section  33,  Civil  Code,)  and  the  appellant's  counsel  insists 
that  the  complaint  is  fatally  defective  in  not  alleging  the  fact  that  the 
father  of  the  said  Bernhard  was  either  dead  or  had  deserted  his  fam- 
ily. That  allegation  is  not,  in  terms,  made  in  the  complaint,  and 
the  judgment  will  have  to  be  reversed,  unless  the  fact  omitted  is  so 
connected  with  the  facts  which  are  alleged  in  the  complaint  that  they 
could  not  have  been  proved  without  proving  the  fact  omitted.  The 
allegation  in  the  complaint  is  that  said  'Bernhard*s  next  of  kin  was 
his  mother,  the  respondent,  and  that  fact  is  presumed,  after  verdict, 
to  have  been  proved  at  the  trial.  Could  the  fact  that  the  respondent 
was  next  of  kin  to  the  said  Bernhard  have  been  proved  without  prov- 
ing that  his  father  was  dead?  "Next  of  kin"  must  mean  nearest  in 
relationship,  and,  we  think,  implies  that  the  father,  who  would  have 
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occupied  that  relation  if  alive,  was  dead.  We  are  of  the  opinion  that 
we  may  presume,  after  verdict,  that  proof  of  the  father's  death  was 
made  at  the  trial  in  the  proof  that  the  mother,  the  respondent,  was 
next  of  kin.  Such  a  presumption,  we  believe,  would  be  authorized 
under  the  rule  laid  down  in  Addington  v.  Allen,  11  Wend.  375,  The 
judgment  of  the  court  below  is  therefore  affirmed. 


SWEEK   V.    GaLBREATH. 
Filet  January  27,  1886. 

1.  Justice  of  the  Peace— Trespass— Tftle  to  Laxd— JuRisDiCTroN. 

A  justice^s  court  lias  jurisdiction  to  try  aa  action  in  the  nature  of  a  trespass 
to  real  property,  when  the  plaintiff,  at  the  time  the  injury  was  committed,  was 
in  the  actual  possessiLon  thereof,  or  in  an^  case  when  the  plaintiff  can  establish 
his  right  without  being  obliged  to  establish  his  title  to  the  property. 

2.  Same — Question  for  Justice— Damages. 

in  an  action  before  a  justice  for  trespass  to  real  property,  the  court  should  ex- 
clude all  testimony  upon  the  question  of  title,  and  try  only  the  que;jtion  of  dam- 
ages. 

3.  Same— Oregon  Statutes— Omission. 

The  proper  course  to  be  pursued  by  a  justice,  in  a  case  of  trespass  involving 
title  to  land,  would  be  to  certify  the  facts  to  the  circuit  court;  but,  under  pres- 
ent ruling  statutes  in  Oregon,  there  is  no  provision  applicable  to  this  point,  and 
the  circuit  court  has  no  more  jurisdiction  than  the  justice. 

Appeal  from  Washington  county. 

Tho8.  H.  Tongue,  for  appellant. 

W,  V.  Fenton,  for  respondent. 

Thayer,  J.  This  case  originated  in  justice's  court.  The  appel- 
lant brought  an  action  in  that  court  to  recover  damages  for  an  al- 
leged trespass  upon  certain  lands  described  in  the  complaint,  of  which 
he  alleged  that  he  was  the  owner  and  in  the  possession.  Neither  the 
ownership  nor  the  possession  was  denied  by  the  respondent,  but  he 
alleged  as  a  defense  that  a  portion  of  the  said  lands  was  a  public 
highway;  that  he  was  the  supervisor  of  the  road-district  in  which  it 
was  situated ;  and  that  his  entry  was  to  open  and  work  said  highway 
as  such  supervisor.  The  defense  was  complete,  if  the  justice's  court 
had  any  jurisdiction  to  inquire  into  it;  but  it  raised  a  question  of  title 
to  real  property  which  the  justice  could  not  try,  though  he  had  juris- 
diction to  try  the  issue  tendered  by  the  appellant.  A  justice's  court 
has  jurisdiction  to  try  an  action  in  the  nature  of  a  trespass  to  real 
property,  where  the  plaintiff,  at  the  time  the  injury  was  committed, 
was  in  the  actual  possession  thereof,  or  in  any  case  where  the  plaintiff 
can  establish  his  right  without  being  obliged  to  prove  his  title  to  the 
property. 

Under  this  condition  of  affairs  the  justice  should  have  excluded  the 
respondent's  defense,  and  directed  his  inquiry  simply  to  the  question 
of  damages.  The  respondent,  as  the  law  of  this  state  is  at  present, 
had  no  remedy  except  to  commence  a  suit  in  equity  to  restrain  the 
appellant's  proceedings  in  the  action,  which  he  could  have  done  by 
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alleging  the  facts  of  the  case.  The  circuit  court  had  no  more  juris- 
diction in  the  action  than  the  justice  had,  and  should  have  disposed 
of  the  case  in  the  same  way.  The  law  as  it  stands,  upon  this  sub- 
ject,  presents  an  embarrassing  feature  to  litigants,  but  it  has  been  oc- 
casioned by  the  neglect  on  the  part  of  the  legislature  to  re-enact  a  pro- 
vision of  the  old  Code  of  1855.  On  page  300  of  that  Code,  §  54:,  will 
be  found  a  provision  for  disposing  of  such  cases,  when  title  to  land 
was  in  question,  which  was  by  certifying  them  into  the  district  court. 
Some  such  provision  should  be  re-enacted,  which  would  relieve  such 
cases  of  the  difficulty  suggested.  But  until  that  is  done,  cases  of  this 
kind  will  have  to  take  the  course  here  indicated,  as  it  will  not  do  to 
override  the  statute  which  withholds  jurisdiction  from  justices*  courts 
in  actions  in  which  the  title  to  real  property  comes  in  question ;  nor 
to  hold  that  the  defendant,  by  interposing  an  answer  drawing  such 
title  in  question,  can  strip  those  courts  of  jurisdiction,  when  they  oth- 
erwise would  have  had  it. 

Under  these  views  we  have  to  reverse  the  judgment  appealed  from. 
An  order  will,  therefore,  be  entered  accordingly,  and  the  cabtJ  itj- 
manded  for  a  new  trial. 


Victor  and  others  v.  Davis. 
Filed  January  30,  1885. 

Appeal  from  Columbia  county. 

E.  D  Shattuckj  for  appellant.     Om.  II.  WHliama,  for  respondent. 

Pbr  Curiam.  The  principle  announced  in  Odell  v.  (JampbeU^  9  Or.  298,  and  other 
cases  of  this  court,  is  conclusive  of  the  question  here  involved,  and  the  judgment 
must  be  affirmed. 
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SUPREME  COURT  OF  KANSAS. 


(tt  Kan.  190) 

Gregg  and  others  v.  Gabvbriok. 

Filed  February  6, 1885. 

1.  PRAcncH  —  Appeal  prom  Justice  op  Peace  — Counter- Claim  "Rxceedtko 

$300— Appearakcb. 

Where  an  action,  for  the  recovery  of  money  only,  has  been  commenced  before 
a  juatice  of  the  peace,  and  is  afterwards  appealed  to  the  district  court,  and 
the  defendant,  with  the  consent  of  all  the  parties,  flies  an  answer  setting  up  a 
counter-claim,  exceeding  $300,  and  the  plainti£[  and  defendant  voluntariiy  ap- 
pear and  proceed  to  trial,  and  no  objection  is  made  at  any  time  before  the  trial 
court  to  the  counter-claim,  or  to  the  jurisdiction  of  the  court  to  hear  and  dis- 
pose of  the  same,  hM,  that  the  plaintiff  cannot  be  permitted  in  the  supreme 
court,  for  the  fint  time,  to  object  to  the  juriediction  of  the  trial  court  to  hear 
and  determine  such  counter-claim.    ShusUr  v.  Finan^  19  £an.  114. 

2.  Samb— Refusing  Instructions. 

A  trial  court  commits  no  error  in  refusing  the  request  of  a  party  to  give  an 
instr4ction  which  may  mislead  the  jury. 

3.  EviDBNCB— Custom  and  Usaqe. 

It  is  not  necessary  that  a  witness  should  be  a  commission  merchant  in  order 
to  prove  the  custom  or  usage  of  such  merchants.  If  he  knows  what  the  usage 
is  mm  dealing  with  such  commission  merchants,  he  is  competent  to  testify 
to  it. 

Error  from  Barton  county. 

Action  by  Gregg,  Son  <fe  Co.,  plaintiffs,  against  Aaron  Garveriok, 
defendant,  Augast  20,  1879,  before  a  jastice  of  the  peace  of  Barton 
county,  upon  a  bill  of  particulars  to  recover  $109.40^  itemized  as  fol- 
lows: 

April  7, 1879,  for  cash  advanced  defendant,  $100  00 

April  25,  1879,  for  freight  paid  upon  broom-corn  shipped  by  defend- 
ant and  at  defendant's  request,        -  -  -  -  96  00 
April  10,  1879,  cash  paid  for  hauling  broom-corn  for  defendant  at  his 

request,      --.  ....8  40 

Upon  the  trial  on  September  24,  1879,  the  justice  rendered  judg- 
ment for  plaintiff  against  the  defendant,  the  latter  not  appearing,  and 
thereafter  the  defendant  appealed  to  the  district  court.  On  March  7, 
1882,  the  defendant,  with  the  consent  of  the  plaintiff,  filed  an  answer 
to  the  bill  of  particulars,  and  in  his  second  defense  set  up  a  counter- 
claim for  the  sum  of  $560,  alleging  that  the  broom-corn  shipped  to 
plaintiffs  by  defendant  was  destroyed  by  fire,  and  that  by  plaintiffs' 
failure  to  insure  the  broom-corn  it  was  wholly  lost  to  the  defendant; 
that  by  the  usage  of  commission' merchants  the  plaintiffs  were  bound 
to  insure,  or  bear  the  loss  upon  neglect  so  to  do.  Trial  liad  in  the 
district  court  at  the  November  adjourned  term  for  1882,  to-wit,  on 
March  10,  1883,  before  a  jury.  A  verdict  was  returned  for  the  de- 
fendant for  $571.53.  Of  this,  th^  defendant  remitted  |11.S3,  and 
judgment  was  entered  for  $560.  Plaintiffs  excepted  and  bring  the 
case  here. 

Fairchild  d  Biackman  and  fVm.  'H.  Dodge^  for  plaintiffs  in  error.' 
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S.  J.  Day  and  G.  W.  Nimocks,  for  defendant  in  error. 

HoRTON,  C.  J.  On  April  4, 1879,  the  defendant  shipped  from  Paw- 
nee Bock,  in  this  state,  to  the  plaintiffs,  who  are  commission  merchants 
at  Chicago,  Illinois,  one  car-load  of  broom-corn,  to  be  sold  on  account 
of  the  defendant.  On  April  12,  1879,  plaintiffs  received  notice  from 
the  Chicago,  Burlington  &  Quincy  Eailroad  Company  of  the  arrival 
of  the  car-load  of  broom-corn  at  Chicago,  Illinois,  consigned  to  them, 
and  on  the  twenty-third  of  the  same  month  received  notice  to  re- 
move the  com  from  the  warehouse  of  the  company.  On  the  twen- 
ty-fourth and  twenty-fifth  days  of  the  same  month,  at  the  instance 
of  the  plaintiffs,  A.  D.  Ferry  &  Co.  caused  the  broom-corn  to  be 
hauled  to  their  own  warehouse  in  the  city  of  Chicago.  The  last  load 
of  the  broom-corn  was  delivered  and  stored  in  the  warehouse  late  in 
the  day  of  the  twenty-fifth.  Shortly  afterwards  a  fire  broke  out  in 
the  warehouse,  which  consumed  and  destroyed  all  of  the  broom-corn. 
Prior  to  the  destruction  of  the  broom-corn  by  fire  the  plaintiffs  had 
advanced  thereon  to  the  defendant  $100;  had  paid  the  railroad  com- 
pany for  freight  upon  the  broom-corn  $96,  and  for  hauling  the  same 
to  the  warehouse  the  sum  of  $3.40.  This  action  was  brought  by 
the  plaintiffs  to  recover  from  the  defendant  these  sums,  aggregating 
$199.40.  No  defense  to  the  action  was  made  before  the  justice  of 
the  peace,  but  upon  appeal  the  defendant  set  up  a  counter-claim  for 
$560,  alleging  that  the  plaintiffs  were  bound,  by  the  usage  of  com- 
mission merchants,  to  insure  the  broom-corn,  and,  having  failed  so 
to  do,  were  liable  in  damages  for  their  negligence. 

It  is  urged  that  as  the  action  was  originally  brought  before  a  justice 
of  the  peace  who  had  jurisdiction  to  render  judgment  for  $300  only, 
that  the  district  court  had  no  jurisdiction  to  pass  upon  the  merits  of 
the  counter-claim,  amounting  to  $660.  Wagstajf^.  Challiss,  31  Kan. 
212,  S.  C.  1  Pac.  Eep.  631,  is  cited  as  decisive.  That  case  does  not 
control.  There,  Challiss  moved  to  strike  out  the  set-offs  because  they 
were  beyond  the  jurisdiction  of  a  justice  of  the  peace,  and  therefore 
not  triable  in  the  district  court.  The  court  sustained  the  motion. 
Here,  the  answer  was  filed  with  the  consent  of  all  the  parties,  and  the 
plaintiffs  and  the  defendant  voluntarily  appeared  and  proceeded  to 
trial.  No  objection  was  made  to  the  counter-claim,  and  the  plaintiffs 
cannot  now  be  permitted  to  say  that  the  trial  court  had  no  jurisdic- 
tion. It  acquired  jurisdiction  of  the  person  by  the  appearance  of  the 
parties,  and  bad,  by  virtue  of  its  general  powers,  jurisdiction  of  the 
subject-matter  involved.  Shuster  w.  Finaii,  19  Kan,  114;  Miller  \, 
Bogart,  Id.  117. 

It  is  next  urged  that  the  judgment  is  not  sustained  by  the  evidence. 
In  support  of  this,  counsel  say  the  defendant  "utterly  failed  to  prove 
that,  according  to  general  custom,  insurance  should  have  been  taken 
out  for  the  benefit  of  the  consignor.**  Counsel  has  evidently  over- 
looked some  of  the  testimony.  Albert  D.  Ferry,  of  the  firm  of  A.  D. 
Ferry  &  Co.,  of  Chicago,  Illinois,  was  a  witness  on  the  part  of  the 
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plaintiffs,  and  he  testified,  among  other  things,  that  ''he  knew  it  was 
the  rale  or  custom  in  Chicago  to  insure  consigned  merchandise  for 
the  protection  of  the  consignor."  The  defendant  also  introduced  evi- 
ience  tending  to  prove  this  custom  or  usage. 

It  is  also  urged  that  the  court  committed  error  in  refusing  to  give 
the  following  instruction  asked  for  by  the  plaintiffs:  ''That  in  case 
the  broom-corn  was  placed  in  the  store-house  so  late  in  the  day,  on 
A.pril  25th,  that  insurance  could  not  be  effected  on  that  day,  the  con- 
signee is  entitled  to  a  reasonable  time  after  storage  to  effect  the  in- 
surance on  the  broom-corn."  Under  the  evidence,  this  instruction 
would  have  been  misleading.  If  it  was  the  duty  of  the  plaintiffs  to 
take  out  insurance  upon  the  broom-corn,  as  the  evidence  fully  estab- 
lished, they  had  ample  time  so  to  do  between  the  arrival  of  the  com 
at  Chicago  and  the  time  of  its  destruction  by  fire.  There  was  no 
necessity  for  them  to  delay  until  April  25th  to  effect  the  insurance. 

Finally,  it  is  urged  that  the  court  committed  error  in  receiving  in- 
competent evidence.  It  is  said  that  none  of  the  witnesses  for  the 
defendant  showed  themselves  competent  to  testify  as  to  the  general 
custom  among  commission  merchants  of  Chicago,  Illinois,  to  insure 
goods  and  merchandise  consigned  to  them  for  sale.  Before  the  wit- 
nesses were  permitted  to  testify  concerning  this  custom  or  usage, 
they  were  asked  if  they  were  acquainted  with  the  custom  or  usage  in 
Chicago  concerning  the  matter,  and  all  of  them  answered  they  were. 
Whether  they  became  acquainted  with  this  general  custom  as  com- 
mission merchants  or  as  shippers  is  immaterial.  If  they  had  actual 
knowledge  thereof  from  dealing  with  such  commission  merchants,  as 
they  testified  they  did  have,  their  evidence  was  competent.  Oriffin 
V.  Rice,  1  Hilt.  (N.  Y.)  184;  Adarm  v.  Peters,  2  Car.  &  K.  (61  E.  C. 
L.)  722. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(33  Kan.  151)  _ 

Ktatb  v.  Drake. 
rUed  February  6, 1885. 

1.  CRUfmAt.  Law  akd  Procedure — Challenob  op  Jitrob. 

Od  the  trial  of  the  appellant  for  a  misdemeanor,  where  the  court  erred  in 
overruling  a  challenge  by  him,  for  cause,  to  a  person  sworn  on  his  wir  dire 
88  a  juror,  but  the  court  excused  such  challeneed  juror  before  anv  other  juror 
was  examined,  and  before  any  juror  was  challenged  peremptorily  by  the  de- 
fendant, held,  that  the  overruling  of  the  challenge  to  tne  juror  did  riot  affect 
the  substantia]  rights  of  the  defendant,  and  is  no  ground  for  the  reversal  of  the 
judgment  of  the  trial  court. 

2.  Sake— Violation  of  LiTquoR  Law— Indorsiko  ^ahb  of  Witkbbs  on  Infor- 

mation. 

An  information  charged  the  defendant  with  the  violation  of  the  prohibitory 
law  in  selling  intoxicating  liquors  without  a  permit.  The  name  of  WiUiam 
Porter  was  indorsed  on  the  information,  as  a  witness  for  the  state,  and  the 
name  of  no  other  Porter  appeared  thereon.  Upon  the  trial,  one  W.  R.  Porter 
^as  sworn  as  a  witness,  and,  without  objection  by  the  defendant,  testified  to 
v.5p,no.9 — 48 
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sales  of  intoxicating  liquors  made  by  the  latter  to  h!m,  but  dM  rot,  in  his  ex- 
amination, state  his  Christian  name.  No  other  Porter  testified  as  a  witness. 
The  county  attorney  elected  to  rely  on  the  sales  made  to  William  Porter  for 
conviction.  Held  that,  under  these  circumstances,  as  all  the  parties  and  the 
jury  understood  that  William  Porter  was  the  W.  tt.  Porter  who  had  testified, 
their  verdict  to  the  effect  that  the  defendant  was  guilty  of  making  sales  to 
William  Porter  will  not  be  set  aside  upon  the  ground  liiat  there  waij  no  evi- 
dence showing  such  sales. 

3.  Samb— Sale  without  Permit— Instructions. 

Where  the  (iefendant  was  charged  with  selling  intoxicating  liquors  without 
a  permit,  and  it  appeared  upon  the  trial  that  said  defendant  liad  made  8ales  of 
intoxicating  liquors  to  parties  by  the  glass,  and  without  any  permit,  an  instruc- 
tion that  "  each  and  every  sale  of  intoxicating  liquor  made  without  a  drug- 
gist's permit  therefor,  from  the  probnte  judge  of  the  county  wherein  such  sale 
is  made,  is  unlawful,"  is  not  misleading  or  improper. 

Appeal  from  Osage  county. 

R.  C.  Heizer^  for  appellee. 

Ellis  Lewis  and  IVm.  Tlwmson,  for  appellant. 

HoBTON,  G,  J.  An  information  was  filed  charging  the  defendant 
with  the  violation  of  the  prohibitory  law.  This  information  contained 
live  counts,  charging  as  many  distinct  offenses.  The  jury  returned 
a  verdict  finding  the  defendant  guilty  upon  the  third,  fourth,  and 
fifth  counts,  and  not  guilty  upon  the  first  and  second  counts.  The 
defendant  was  sentenced  to  pay  a  fine  of  $150  for  the  offense  charged 
in  the  third  count,  $200  for  the  offense  charged  in  the  fourth  count, 
and  $250  for  the  offense  charged  in  the  fifth  count.  He  was  also 
adjudged  to  pay  all  the  costs,  and  was  committed  to  jail  until  the 
fine  and  costs  were  paid. 

The  first  objection  presented  to  tue  ruling  of  the  district  court  is 
that  H.  T.  Chittenden,  on  his. examination  as  to  his  competency, dis- 
closed such  a  condition  of  his  position,  sympathy,  and  bias  as  ren- 
dered him  incompetent  to  sit  as  a  juror.  It  appears  from  the  rec- 
ord that  Chittenden,  after  his  preliminary  examination  to  ascertain 
whether  he  was  competent  as  a  juror,  was  challenged  for  cause  by 
the  defendant,  and  that  the  challenge  was  overruled  by  the  court ; 
but  soon  after,  and  before  any  other  jurors  were  examined,  and  be- 
fore any  juror  was  challenged  peremptorily  by  the  defendant,  the 
court  excused  Chittenden,  and  he  did  not  sit  as  a  juror.  After  Chit- 
tenden  was  excused,  the  defendant  challenged  peremptorily  five  other 
jurors, — Morgan,  Kibbe,  Tabor,  Gates,  and  Wood.  Therefore,  the 
overruling  of  the  challenge  of  Chittenden  for  cause  did  not  prejudice 
the  defendant,  and  if  any  error  was  committed  by  the  court  it  was  not 
injurious  to  the  defendant.  Section  293  of  the  Criminal  Code  pro- 
vides: ''On  an  appeal,  the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties." 

After  the  state  had  introduced  all  of  its  evidence,  and  before  the 
defendant  was  put  on  his  defense,  the  county  attorney,  in  behalf  of 
the  state,  elected  to  rely  on  sales  made  to  William  Porter  for  convic- 
tions, under  the  fourth  and  fifth  counts  of  the  information*    It  is  now 
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claimed  that  there  vas  no  proof  of  any  pale  made  to  William  Porter. 
The  record  shows  that  W.  K.  Porter  was  sworn  as  a  witness,  and  tes- 
tified to  sales  made  by  the  defendant  to  him,  bat  did  not,  upon  his 
examination,  state  his  Christian  name.  It  is  a  general  rale,  however, 
that  the  names  of  the  witnesses,  when  known,  are  required  to  be  in- 
dorsed on  the  information.  Among  the  names  so  indorsed  was  that 
of  William  Porter.  W.  E.  Porter  was  called,  and  testified  that  he 
had  bought  beer  and  whisky  of  the  defendant.  No  other  Porter  tes* 
tified  as  a  witness.  If  W.  E.  Porter  had  not  been  William  Porter, 
doubtless  objection  would  have  been  taken  to  his  being  sworn  as  a 
witness.  Again,  if  W.  E.  Porter  was  not  William  Porter,  his  name 
should  have  been  indorsed  on  the  information  at  the  time  he  was 
called  to  testify,  by  leave  of  the  court,  as  other  witnesses'  names  were. 
In  electing  to  rely  for  conviction  on  the  sales  testified  to,  the  county 
attorney  evidently  referred  to  W.  E.  Porter  as  William  Porter,  and 
we  think  it  was  fully  understood  by  alHhe  parties  and  the  jury  that 
W.  E.  Porter  was  the  identical  William  Porter  whose  name  appeared 
upon  the  information.  It  cannot  be  urged  seriously  that  the  defend- 
ant had  no  knowledge  that  he  would  be  required  to  prepare  his  de- 
fense for  sales  made  to  William  Porter,  or  that  he  was  surprised  in 
being  required  to  answer  for  sales  of  intoxicating  liquors  to  said  per- 
son. The  information  notified  him  that  William  Porter  was  a  wit- 
ness against  him;  and  before  he  introduced  any  evidence,  the  state, 
through  the  county  attorney,  gave  him  the  further  information  that 
convictions  were  sought  for  under  the  fourth  and  fifth  counts  of  the 
information,  on  account  of  sales  made  to  William  Porter. 

It  is  alleged  as  a  third  objection  that  the  evidence  proved  that  the  de- 
fendant had  a  place  of  business  in  two  different  buildings  within  a  pe- 
riod of  a  month  or  so, — one  building  being  a  story  and  a  half  high,  on 
lot  58,  on  Brownie  avenue,  in  Scranton,  and  the  other  a  building  of  one 
story  upon  another  lot ;  that  the  sales  charged  in  the  information  were 
alleged  to  have  been  made  in  the  building  on  lot  58 ;  that  the  evidence 
showed  that  the  sales  to  W.  E.  Porter,  or  William  Porter,  were  not 
made  on  lot  58,  the  one  described  in  the  information,  but  in  the  build- 
ing in  another  place,  and  therefore  that  the  jury  erred  in  finding  the 
defendant  guilty  upon  the  fourth  and  fifth  counts.  We  have  read  all 
of  the  record,  and  carefully  examined  the  witnesses*  testimony  re- 
ferred to  b}|»rouQsel  to  sustain  the  foregoing  statement,  but  we  differ 
with  counse.  as  to  what  the  evidence  establishes.  John  W.  Lord,  a 
witness  produced  on  the  part  of  the  state,  testified  that  he  resided  in 
Scranton,  Osage  county,  and  knew  the  defendant,  and  knew  where  his 
place  of  business  was.  He  testified  that  he  did  business  in  a  story 
and  a  half  frame  building,  located  on  lot  58,  on  Brownie  avenue,  in 
West  Scranton,  in  the  city  of  Scranton,  Osage  county  and  state  of 
Kansas.  No  witness  contradicted  the  location  of  the  building  in  which 
the  defendant  did  business,  but  one  testified  that  the  building  was  one 
story  only^.    The  jury  were  the  judges  of  the  credibility  of  the  wit- 
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nesses,  and  the  weight  of  their  testimony^  and  we  think  there  was  ample 
evidence  to  show  that  the  sales  were  made  at  the  place  charged  in 
the  information.  It  is  farther  objected  that  the  court  erred  in  instruct- 
ing the  jury  that  "each  and  every  sale  of  intoxicating  liquors  made 
without  a  druggist's  permit  therefor  from  the  probate  judge  of  the 
county  wherein  such  sale  is  made,  is  unlawful."  Under  the  allegations 
in  the  information  upon  which  the  defendant  was  tried,  this  instruc- 
tion was  proper.  The  offenses  alleged  were  for  unlawfully  selling  in- 
toxicating liquors  without  first  having  procured  a  permit  therefor  as 
required  by  law.  The  instruction  declared  the  law  as  applicable  to 
the  facts  presented  to  tho  jury. 

Finally,  it  is  contended  that  the  evidence  tending  to  show  that  the 
defendant  had  no  permit  was  insufficient.  It  appears  that  Alexander 
Blake  testified  on  the  part  of  the  state  that  he  was  probate  judge  of 
Osage  county;  that  he  had  occupied  that  position  for  over  two  years 
and  a  half  prior  to  the  trial ;  that  he  had  in  his  custody  the  records 
pertaining  to  druggists'  permits;  that  he  had  never  issued  any  drug- 
gist's permit  to  the  defendant;  that  the  defendant  had  never  made 
an  application  for  one;  and  that  he  was  positive  that  there  had  never 
been  issued  to  the  defendant  a  permit  from  his  office.  This,  at  least, 
made  out  a  prima  facie  case  that  the  defendant  had  no  permit  to  sell 
intoxicating  liquors.  State  v.  SchweiteVy  27  Kan.  499.  The  evidence 
in  the  case  did  not  tend  to  show  that  the  defendant  was  a  manufac- 
turer of  intoxicating  liquors,  or  that  he  sold  such  liquors  in  original 
packages.  It  did  not  appear  anywhere  that  any  of  the  witnesses  to 
whom  intoxicating  liquors  were  sold  by  the  defendant  were  druggists, 
or  that  they  were  purchased  for  scientific  or  mechanical  purposes. 

The  judgment  of  the  district  court  will  be  affirmed. 

Johnston,  J.,  not  sitting  in  the  case. 
Yalentinb,  J.^  concurring. 


(33  Kan.  Ii5) 

Bishop  v.  Muglfr. 

Filed  February  6,  18S5. 

1.  Phactice— Verdict— Juror  Withdrawing  Assent. 

The  detennination  of  a  jury,  although  formally  staled  in  a  verdict,  and  signed 
and  sealed,  is  not  final,  but  remains  within  the  control  of  the  jury,  and  is  sub- 
ject to  any  alteration  or  amendment  by  the  jurors  until  it  is  actually  rendered 
in  court  and  recorded,  and  up  to  that  time  any  meml)er  of  the  jury  is  at  liberty 
to  withdraw  his  consent  from  a  verdict  previously  aarrecd  upon. 

2.  Same— Sealed  Verdict. 

A  sealed  verdict  should  be  presented  oy  the  full  jury  in  open  court,  so  that 
the  parties  may  avail  themselves  of  the  right  of  polling  the  jury,  and  until  the 
verdict  is  regularly  received  and  filed,  it  is  without  force  or  validity. 

3.  Same — Verdict  by  Less  than  Twelve  JuBORft— Mandamus. 

A  verdict  returned  into  court  by  a  less  number  of  jurors  than  constituted  the 
jury  is  not  effectual  or  legal,  and  its  reception  cannot  be  compelled  by  nMi^ 
damus. 
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Error  from  Salino  county. 

J.  G.  Mohler,  for  plaintiff  in  error. 

Garver  dc  Bond,  for  defendant  in  error. 

Johnston,  J.  The  district  court  of  Saline  county,  Kansas,  granted 
a  peremptory  writ  of  mandamus  against  the  plaintiff  in  error,  who  is 
a  justice  of  the  peace  of  Saline  county,  Kansas,  commanding  him  to 
receive  and  file  a  verdict  alleged  to  have  been  agreed  upon  by  a  jury 
in  a  certain  cause  tried  before  him  as  a  justice  of  the  peace,  where 
the  defendant  in  error  was  plaintiff  and  one  William  Huebner  was 
defendant.  From  the  pleadings  and  the  evidence  in  the  record,  it 
fairly  appears  that  the  cause  was  submitted  to  the  jury  late  in  the 
evening,  and  the  justice  of  the  peace,  with  the  consent  of  the  counsel, 
instructed  the  jurors  that,  if  they  agreed  upon  a  verdict  during  the 
night,  they  might  seal  the  same  and  separate,  returning  the  verdict 
into  court  on  the  next  morning,  at  9  o'clock,  to  which  time  the  court 
adjourned.  The  jury  reached  an  agreement  during  the  night,  when 
the  verdict  was  signed  and  given  to  the  bailiff,  and  the  jurors  dis- 
persed. The  bailiff  carried  the  verdict  in  his  pocket  for  a  short  time, 
and  then  returned  and  deposited  it  upon  a  desk  in  the  office  of  the 
justice  of  the  peace.  The  attention  of  the  justice  of  the  peace  was 
called  to  it  in  the  morning,  and  he  was  informed  that  it  was  the 
verdict  agreed  upon  the  previous  night.  Upon  the  convening  of  the 
court  on  the  next  morning,  the  jury  failed  to  appear,  and  the  justice 
directed  the  bailiff  to  bring  the  jury  into  court.  After  some  effort  to 
find  the  jurors,  the  bailiff  returned,  and  reported  that  only  four  of 
the  jurors  could  be  found.  It  was  then  suggested  that  the  verdict 
which  had  been  returned  by  the  bailiff  to  the  justice  be  received  and 
filed,  but  the  counsel  for  defendant  objected  to  its  reception  because 
it  had  been  out  of  the  hands  of  the  jury,  and  insisted  that  it  could 
not  be  received  unless  presented  by  the  jury,  with  all  of  the  jurors 
present.  The  court  was  then  adjourned  until  3  o'clock  of  the  after- 
noon of  the  same  day,  and  the  bailiff  was  instructed  in  the  mean  time 
to  make  search  for  the  absent  jurors,  and  bring  them  into  court  at 
that  time.  The  court  reconvened  at  3  p.  m.,  when  five  of  the  jurors 
appeared,  the  bailiff  reporting  that  be  was  unable  to  find  one  of  the 
jurors,  or  learn  anything  of  his  whereabouts.  The  justice  then  re- 
fused to  receive  the  verdict,  declared  a  mistrial,  discharged  the  jury, 
and  continued  the  case  for  future  disposition.  Whereupon,  the  de- 
fendant in  error  instituted  this  proceeding  in  mandamus,  and  obtained 
a  peremptory  writ,  as  above  stated.     The  plaintiff  alleges  error. 

The  question  presented  for  our  determination  is,  was  it  the  duty  of 
the  justice  of  the  peace  to  receive  and  file  the  verdict  brought  into 
court  in  the  manner  hereinbefore  stated;  and  can  its  reception  and 
filing  be  compelled  by  mandamus?  It  will  be  observed  that  the  agree- 
ment of  counsel  and  the  direction  of  the  court  did  not  go  further  than 
to  permit  the  jury,  when  they  had  agreed  upon  a  verdict,  to  seal  it 
and  separate  for  the  night.     This  did  not  operate  as  a  discbarge  of 
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the  jury,  bat  it  remained  in  existence  as  an  organized  body,  and  it 
was  the  duty  of  the  jurors  to  have  appeared  at  the  convening  of  the 
court  the  following  morning,  and  there,  through  their  foreman,  to 
present  and  publicly  announce  the  verdict  previously  agreed  upon. 
The  permission  to  seal  the  verdict  and  separate  for  the  night,  did  not 
dispense  with  the  necessity  of  their  attendance  upon  the  court  at  the 
time  to  which  it  had  adjourned.  The  determination  of  a  jury,  al- 
though formally  stated  in  a  verdict,  and  signed  and  sealed,  is  not 
final  with  them,  but  it  remains  within  their  control,  and  subject  to 
any  alteration  or  amendment  they  desire  to  make,  until  it  is  actually 
rendered  in  court  and  recorded.  It  is  well  settled  that  any  member 
of  the  jury  is  at  liberty  to  withdraw  his  consent  from  a  verdict  al* 
ready  agreed  upon,  at  any  time  before  it  is  received  and  recorded, 
{Root  y.  Sherwood,  6  Johns.  Q8;  Proff.  Jury,  §  449;)  and  until  a  sealed 
verdict  is  properly  received  and  recorded  in  court,  it  is  without  force 
or  validity.  Id.  §  460.  Except  by  consent  the  verdict  can  only  be 
rendered  by  a  full  jury.  Every  member  should  be  present  when  it  is 
received,  so  that  the  parties  may  avail  themselves  of  the  right  to  ex- 
amine each  juror,  and  learn  if  he  concurs  in  the  verdict  announced. 

The  main  purpose  in  requiring  the  jury  to  bring  in  their  verdict 
and  personally  present  it  in  open  court  is  that  the  parties  may  have 
an  opportunity  to  poll  them,  or  to  correct  any  informality  found  in 
the  verdict  presented.  The  polling  of  the  jury  is  not  a  mere  matter 
of  discretion  with  the  court,  but  is  an  absolute  right  of  the  parties  ta 
the  suit.  As  was  said  in  Madmka  v.  Thomas,  6  Kan.  159 ;  "A  party 
has  in  all  cases  a  right  to  know  whether  a  supposed  verdict  is  the 
verdict  of  each  juror,  or  of  only  one  or  more  of  the  jury;  and  if  sec- 
tions 283  and  284  of  the  Civil  Code  do  not  apply  where  the  jury  de* 
cide  without  retiring  from  the  jury-box,  still,  the  common  law  would 
give  each  party  the  right  to  know  the  verdict  of  each  juror."  Thorn^ 
burgh  v.  Cole,  27  Kan.  499.  Of  course,  some  of  these  requirements 
and  rights  might  have  been  waived  and  dispensed  with  by  the  agree-^ 
ment  or  conduct  of  the  parties.  Here  there  was  no  such  agreement 
or  waiver;  the  defendant  in  the  action  stood  upon  his  rights,  and 
strenuously  objected  to  the  reception  of  a  verdict  unless  it  was  regu* 
larly  presented  by  the  jury,  as  an  organized  body,  with  every  mem- 
ber present.  With  the  aid  of  the  bailiflf,  five  of  the  jurors  were  found 
and  brought  into  court,,  but  the  sixth  could  not  be  found.  The  de- 
terminations of  the  five  jurors  was  not  a  valid  verdict,  and  the  court 
could  not  receive  it  as  such.     Maduska  v.  Thomas,  supra. 

There  has  been  no  brief  filed  or  argument  made  in  this  court  in 
behalf  of  the  defendant  in  error,  but  it  it  stated  that  to  support  bis 
application  for  the  writ  he  relied  upon  the  case  of  Munkers  v.  WaU 
son,  9  Kan.  668.  It  is  not  authority  in  this  case.  There,  the  ver» 
diet  was  unanimously  agreed  up(m  by  the  jury,  reduced  to  writing  ia 
due  form,  returned  by  the  jury,  and  regularly  presented  to  the  court, 
but  for  insufficient  reasons  the  court  refused  to  receive  and  enter  the- 
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flame.  In  this  case,  contrary  to  the  injunction  of  the  court,  the  jury 
disbanded  before  the  rendition  of  a  verdict,  and  as  they  did  not  as- 
semble again,  no  valid  verdict  could  be  rendered  by  them.  That 
which  was  returned  was  not  a  verdict,  and  therefore  the  court  can- 
not be  compelled  by  mandamus  to  receive  and  file  it. 

Some  question  is  raised  as  to  whether  the  court  should  not  have 
compelled  a  more  extended  search  and  a  greater  effort  to  secure  the 
attendance  of  the  absent  juror.  It  would  seem  that  a  reasonable  effort 
was  made  to  brinf;  the  jury  together,  but  that  question  cannot  be  deter- 
mined in  this  proceeding,  which  is  bi*ought  for  the  purpose  of  com- 
pelling the  reception  and  filing  of  an  alleged  verdict,  and  not  to  com- 
pel the  reassembling  of  the  jury. 

The  judgment  of  the  district  court  will  be  reversed* 

lh\\  the  justices  concurring.) 


m  Kan.  184) 

Howell  v.  Manolesdorf  and  others. 

Filed  February  6,  18S5. 

1.  PnACTfCE— Action  to  Enforce  Liiabiuty  of  Stockholders  —  Service  of 
Notice. 

The  notice  required  to  be  given  in  a  summary  proccerting  lo  enforce  the  in» 
dividual  liability  of  tlie  stockhohlers  in  an  insolvent  corporation,  provided  for 
in  seciion  32,  c.  26,  Comp.  Laws  1879,  partakes  of  the  nature  of  an  original 
process,  and  must  be  served  substantially  in  the  same  manner  as  a  summons  in 
a  personal  action.  The  service  of  such'  notice  l:eyond  the  jurisdiction  of  the 
court,  and  outside  of  the  state,  will  not  confer  jurisdiction  upon  the  court,  or 
authorize  it  to  award  an  execution  against  tlie  pi operty  of  the  stockholders 
that  may  be  found  within  the  state. 

%  Same — Jurisdiction  betond  Boundaries  of  State. 

The  state  has  full  power  over  all  persons  and  things  within  its  Juriadiction, 
but  cannot  extend  its  process  beyond  its  boundaries. 

Error  from  Atchison  county. 

Smith  d  Solomon,  for  plaintifiF  in  error. 

Jackson  d  Royse,  for  defendants  in  error, 

Johnston,  J.  This  proceeding  was  instituted  in  the  district  court 
of  Atchison  county  to  enforce  the  individual  liability  of  S.  R.  Howell, 
the  plaintiff  in  error,  as  a  stockholder  in  the  Atchison  Industrial  Ex- 
position &  Agricultural  Pair  Association,  a  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  with  its  principal  place  of  busi- 
ness at  the  city  of  Atchison,  S.  R.  Howell  subscribed  to  the  capital 
stock  of  the  corporation  and  owned  20  shares  thereof,  amounting  to 
$100.  The  corporation  became  insolvent.  A.  Manglesdorf  &  Co., 
the  defendants  in  error,  recovered  a  judgment  against  the  corporation, 
upon  which  an  execution  was  issued,  and  a  return  thereof  made  that 
no  property  or  effects  of  the  corporation  could  be  found  upon  which  to 
levy  the  execution.  The  defendants  in  error  began  this  proceeding 
by  a  motion  filed  in  the  district  court,  and  obtained  service  of  the  no- 
tice of  the  motion  upon  S.  B.  Howell  at  Chicago,  Illinois.  He  ap- 
peared specially  and  moved  the  court  to  set  aside  the  service  of  the 
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notice  and  motion,  for  the  reason  that  the  same  was  not  served  within 
the  jurisdiction  of  the  court,  but  was  served  upon  him  in  the  state  of 
Illinois,  of  which  state  he  was  and  is  a  resident.  This  motion  was 
overruled  by  the  court,  and  an  order  made  awarding  an  execution 
against  S.  R.  Howell  as  a  stockholder  in  the  corporation  to  the  amount 
of  the  stock  owned  by  him  in  the  corporation.  This  action  of  the 
court  is  complained  of  by  plaintiff  in  error.  The  question  to  be  de- 
cided arises  under  a  statute  which  reads  as  follows : 

"Sec.  32.  If  any  execution  shall  have  been  issued  against  the  property  or 
effects  of  a  corporation,  except  a  railway  or  a  religious  or  charitable  corporar 
tion,  and  there  cannot  be  found  any  property  whereon  to  levy  such  execution, 
then  execution  may  be  issued  against  any  of  the  stockholder,  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by  him  or  her  owned,  together  with 
any  amount  unpaid  thereon;  but  no  execution  shall  issue  against  any  stock- 
holder, except  upon  an  order  of  the  court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  instituted,  made  upon  motion  in  open 
court,  after  reasonable  notice  in  writing  to  the  person  or  persons  sought  to  be 
charged;  and,  upon  such  motion,  such  court  may  order  execution  to  issue  ac- 
cordingly, or  the  plaintiff  in  the  execution  may  proceed  by  action  to  charge 
the  stockholders  with  the  amount  of  his  judgment."  Section  32,  c.  23,  Comp. 
Laws  1879,  p.  221. 

It  will  be  observed  that  two  remedies  for  enforcing  the  individual 
liability  of  stockholders  are  prescribed  in  the  statute  above  quoted. 
In  the  one  case,  the  judgment  creditor  of  an  insolvent  corporation  may 
proceed  by  a  summary  action  on  a  motion  in  the  court  where  the 
judgment  was  rendered  against  the  corporation;  in  the  other,  by  an 
ordinary  action,  to  be  instituted  wherever  personal  jurisdiction  of  the 
stockholders  can  be  acquired.  Before  the  summary  proceeding  by 
motion  can  be  maintained,  notice  to  the  stockholder  must  be  given, 
in  order  that  he  may  appear  and  make  such  defense  as  can  be  made, 
and  as  is  necessary  to  protect  his  interest.  The  statute  does  not  de> 
fine  the  form  of  the  notice,  nor  the  time  nor  place  of  its  service,  but 
only  prescribes  that  a  ''reasonable  notice  in  writing"  shall  be  given 
to  the  person  sought  to  be  charged.  Whether  the  notice  given  in  this 
case  is  sufficient,  and  what  constitutes  a  reasonable  notice  under  this 
statute,  must  depend  very  largely  upon  the  nature  of  the  proceeding, 
based  upon  the  notice.  While  the  proceeding  is  summary  in  its  char- 
acter, and  its  maintenance  contingent  upon  the  insolvency  of  the 
corporation,  or  upon  the  rendition  of  a  judgment  against  the  corpo- 
ration and  the  return  of  an  execution  thereon  of  nulla  bona,  yet  we 
cannot  regard  it  as  an  interlocutory  or  auxiliary  proceeding  in  the 
action  against  the  corporation.  In  the  action  against  the  corporation 
no  notice  of  its  pendency  is  given  to  the  stockholder.  He  is  not  directly 
interested  in  the  action,  as  his  liability  is  only  secondary  to  the  cor- 
poration, and  exists  alone  by  reason  of  this  statutory  provision,  and 
of  that  provision  of  the  constitution  in  pursuance  of  which  the  statute 
is  enacted.  Const,  art.  12,  §  2.  His  liability  to  the  creditors  of  the 
corporation  is  in  the  nature  of  a  guaranty.     The  action  or  proceeding 
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to  enforce  the  same  does  not  accrue  until  the  execution  upon  the 
judgment  against  the  principal  is  returned  unsatisfied. 

We  think  that  the  proceeding  against  the  stockholder,  whatever 
remedy  may  be  employed,  is  an  independent  one.  It  will  readily  be 
conceded  if  the  proceeding  is  distinct  and  independent,  and  the  issues 
between  the  parties  are  personal,  and  if  the  consequence  of  the  pro- 
ceeding is  in  the  nature  of  a  judgment  in  persmiam,  that  the  notice 
or  process  of  the  court  upon  which  its  jurisdiction  depends,  cannot 
be  served  beyond  the  jurisdiction  of  the  state.  Before  either  of  the 
remedies  pointed  out  by  the  statute  can  be  employed  by  the  creditor, 
the  stockholder  must  be  brought  into  court  and  have  his  day  there.  He 
is  not  concluded  by  the  judgment  against  the  corporation;  that  judg- 
ment is  at  most  only  prima  facie  evidence  of  his  liability.  Grund  v. 
Tucker,  5  Kan.  70.  When  he  is  brought  into  court  in  this  proceed- 
ing, he  may  interpose  several  defenses.  Among  other  things,  he  may 
show  that  he  is  not  a  stockholder,  or  if  he  had  subscribed  to  the  capi- 
tal stock  of  the  company,  it  had  been  forfeited  or  released,  or  it  had 
been  sold  and  transferred,  and  the  liability  sought  to  be  enforced 
against  him  had  been  assumed  and  succeeded  to  by  another,  or  he 
may  show  that  the  judgment  is  void.  He  may  also  set  up  as  a  de- 
fense that  he  is  discharged  by  having  already  paid  the  amount  of  his 
individual  liability  to  other  creditors  of  the  corporation.  We  think 
he  may  contest  his  liability  in  this  proceeding  to  the  same  extent,  and 
may  interpose  the  same  defenses,  that  he  could  have  availed  himself 
of  if  the  creditor  had  chosen  the  second  remedy  prescribed  by  the 
statute,  and  proceeded  in  an  ordinary  action  to  obtain  a  judgment. 

The  issues  which  may  be  framed  in  the  proceeding  are  personal 
ones,  and  while  the  determination  of  the  court  in  this  proceeding  is 
denominated  an  order,  it  is  as  binding  and  conclusive  upon  the  stock- 
holder as  any  judgment  could  be.  Thomp.  Liab.  Stockh.  §  337. 
The  execution  awarded  in  this  proceeding  is  general,  and  goes  to  the 
same  extent  as  one  issued  upon  a  judgment  in  personam.  Under  this 
execution  any  property  of  the  stockholder  not  exempt,  found  within 
the  limits  of  the  state,  may  be  seized  and  sold.  While  the  order  of 
the  court  has  not  the  same  scope  and  operation  as  some  other  judg- 
ments, (Ilentig  v.  James,  22  Kan.  326,)  yet,  in  respect  to  its  enforce- 
ment by  general  execution,  it  is  substantially  a  personal  judgment. 
It  has  been  said,  "where  the  object  of  the  action  is  to  obtain  a  judg- 
ment against  the  defendant,  upon  which  an  execution  may  issue,  to 
be  levied  generally  of  his  goods  and  chattels,  or  of  his  property,  per- 
sonal, real,  and  mixed,  it  is  necessary  at  common  law  that  there 
should  be  a  personal  notice,  citation,  summons,  or  subpoena,  or  that 
the  defendant  should  voluntarily  appear  to  the  action.  In  cases  of 
this  character,  such  notice  or  appearance  is  indispensable  to  the  ju- 
risdiction of  the  court.**     Wade,  Notice,  §  1137. 

The  notice  here  required  is  to  advise  the  defendant  of  the  pendency 
of  the  proceeding  and  bring  him  into  court.     It  therefore  serves  the 
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same  purpose  as  original  process,  and  is  necessary  to  give  the  court 
jurisdiction  of  the  defendant.  It  is  immaterial  whether  the  original 
process  is  called  a  summons,  a  subpoena,  or  a  notice.  Whatever  its 
name,  it  must  be  treated  as  a  process  of  the  court,  and  in  cases  of 
this  character  its  proper  service  is  essential  to  the  jurisdiction  of  the 
court.  An  examination  of  the  statutory  provisions  rielating  to  the 
service  of  original  process  will  show  that  in  all  cases  and  proceedings 
where  jurisdiction  of  the  person  of  the  defendant  is  necessary,  serv- 
ice of  such  process  can  only  be  made  within  the  boundaries  of  the 
state.  It  is  true  that  there  are  cases  where  service  or  process  is  au- 
thorized to  be  made  upon  persons  beyond  the  limits  of  the  state,  (sec- 
tion 76,  Civil  Code;)  but  it  will  be  seen  that  these  are  cases  in  the 
nature  of  actions  in  rem,  where  the  jurisdiction  depends  upon  the  pos- 
session of  the  property  seized,  or  the  control  of  the  thing  which  is  the 
subject  of  controversy,  and  not  upon  the  person  of  the  defendant;  and 
the  judgment  to  be  rendered  in  such  cases  can  operate  on  nothing  ex- 
cept the  property  or  thing  which  gives  the  court  jurisdiction,  nor  can 
a  general  execution  be  issued  thereon. 

Again,  that  provision  of  the  Code  relating  to  the  service  of  notice 
of  motions,  we  think,  is  applicable  here.  It  reads  as  follows :  "The 
service  of  a  notice  shall  be  made  as  is  required  by  law  for  the  serv- 
ice of  a  summons,  and  when  served  by  an  officer  he  shall  be  entitled 
to. like  fees."  Section  536,  c.  80,  Comp.  Laws  1879.  These  con- 
siderations  determine  us  to  hold  that  the  notice  in  this  proceeding 
must  be  served  in  the  same  manner  as  a  summons  in  a  personal  ac- 
tion is  served,  and  that  such  notice  cannot  go  or  be  served  beyond 
the  jurisdiction  of  the  state.  Borrowing  the  language  of  Mr.  Justice 
Valentine,  "a  state  may  have  complete  power  and  jurisdiction  over 
all  persons  and  things  within  its  boundaries,  but  it  cannot  reach  be- 
yond its  boundaries  and  into  other  jurisdictions,  and  there  affect  the 
status  of  persons  or  things.  Neither  the  laws  of  a  state,  nor  the  ju- 
risdiction thereof,  nor  any  of  its  judicial  processes,  can  reach  beyond 
its  boundaries,  or  have  any  extraterritorial  force  or  operation."    Ams* 

baugh  v.  Exchange  Bank  of  Maqnoketa,  33  Kan. ;  S.  C.  5  Pac.  Eep. 

384;  Eorer,  Interstate  Law,  22;  Freem.  Judgm.  §  564;  Coleman's 
Appeal,  75  Pa.  St.  441;  Wells,  Jurisd.  §  113. 

This  ruling  does  not  deprive  a  creditor  of  the  insolvent  corporation 
of  a  remedy  against  the  stockholder  residing  in  another  state,  and 
upon  whom  service  cannot  be  obtained  here.  While  the  liability  is 
statutory,  it  is  one  which  arises  upon  the  contract  of  subscription  to 
the  capital  stock  of  the  corporation ;  and  an  action  to  enforce  the  same 
is  transitory,  and  may  be  brought  in  any  court  of  general  jurisdiction 
in  the  state  where  personal  service  can  be  made  upon  the  stockholder. 
Flash  V.  Conn,  (advance  case,  Sup.  Ct.  U.  S.)  109  U.  S.  371;  S.  C. 
3  Sup.  Ct.  Eep.  263;  S.  C.  3  Amer.  &  Eng.  Corp.  Cas.  28;  Dennick 
V.  Railroad  Co.  103  U.  S.  11;  McDonough  v.  Phelps,  15  How.  Pr. 
372;  Seymour  v  Sturgcss,  26  N.  Y.  134. 
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We  think  the  ruling  of  the  court  upon  the  motion  waa  erroneous, 
and  its  order  and  judgment  must  be  reversed. 
(All  the  justices  concurring.) 


(SS  Kuk.  13») 

BoBiNSON  t;.  Hall. 
Piled  February  6, 1885. 

1.  Bhbktff'b  Sale— Execution  of  Deed  bt  Deputt. 

Where  a  sheriff's  deed  is  executed  by  a  deputy,  to  be  valid  !t  must  be  exe- 
cuted in  the  name  of  the  sheriff. 

2,  Same— KioHT  ov  Pubohasbb  to  PoeasssioN. 

The  purchaser  at  a  sheriff's  sale  is  not  ordinarilv  entitled  to  the  possession 
of  the  premises,  as  a  matter  of  right,  until  the  deed  la  executed  in  conformity 
with  the  order  of  confirmation. 

a.  PBACTICB^tSBBYICS  BT  PUBLICATION. 

Where  service  is  bad  upon  a  defendant  by  publication,  and  the  affidavit  of 
the  printer  does  not  show  that  the  notice  was  published  the  requisite  length  of 
time  before  answer-day,  and  the  judgment  founded  upon  such  service  is  chal- 
lenged for  want  of  sufficient  publication,  the  court  may  examine  copies  of  the 
newspaper  in  which  the  notice  appeared,  and  also  receive  evidence  of  the  pub- 
lisher of  the  paper  and  other  parties,  to  prove  that  the  publication  was  had  for 
a  sufficient  time  to  comply  with  the  provisions  of  the  statute. 

Error  from  Linn  county. 

Action  by  James  P.  Bobinson  against  John  M.  Hall,  broufi:ht  May 
82,  1882,  to  quiet  the  title  to  the  W.  J  of  the  S.  W.  ^  of  section  35, 
in  township  20,  of  range  22,  in  Linn  county.  On  August  26,  1882, 
the  defendant  filed  his  answer,  as  follows,  omitting  title : 

"(1)  Said  defendant,  for  answer  to  the  petition  of  the  plaintiff,  denies  each 
and  every  allegation  of  the  plaintiff's  petition  herein .  (2)  For  further  answer, 
said  defendant  says  that  he  is  the  owner  in  fee-simple  of  the  lands  in  the  pe- 
tition described,  to-wit,  the  west  half  of  the  south-west  quarter  of  section 
35,  township  20,  range  22,  in  Linn  county,  Kansas,  and  has  been  such  owner 
for  more  than  23  years  last  past,  and  is  entitled  to  the  possession  of  the  same; 
that  his  title  is  derived  from  and  through  a  patent  of  the  United  States  to  him- 
self for  said  land ;  that  said  plaintiff  has  never  been  and  is  not  now  in  the  pos- 
session of  said  lands  or  any  part  thereof;  that  said  plaintiff  has  some  claim  of 
title  to  said  premises,  the  nature  and  character  of  which  is  unknown  to  the 
defendant,  which  claim  is  injurious  to  the  defendant's  use  and  enjoyment  of 
said  premises,  and  which  throws  a  cloud  upon  the  defendant's  said  title,  and 
injure  the  marketableness  of  said  land,  to  the  defendant's  great  injury.  The 
defendant  further  says  that  he  has  at  all  times  paid  the  taxes  on  said  premises, 
and  has  at  all  times  had  the  peaceable  and  exclusive  ownership  and  use  of  said 
premises.  (3)  Said  defendant  further  says  that  the  plaintiff's  cause  of  action 
arose  more  than  three  years  before  the  beginning  of  this  action.  (4)  That  the 
plaintiff's  cause  of  action  arose  more  than  five  years  before  the  beginning  of  this 
action.  (5)  That  the  plaintiff's  cause  of  action  arose  more  than  ten  years  be- 
fore the  beginning  of  this  action.  Wherefore,  the  defendant  prays  judgment 
against  said  plaintiff,  quieting  the  title  of  the  defendant  in  and  to  said  prem- 
ises, and  decreeing  and  declaring  void  the  plaintiff's  claim  of  title  to  said  prem- 
ises, or  to  any  part  thereof,  and  forever  enjoining  said  plaintiff,  and  aU  pei*sons 
claiming  under  or  through  him,  from  setting  up  or  prosecuting  any  claim  of 
title  to  said  premises,  or  any  part  thereof,  and  for  other  equitable  relief  and 
costs.** 
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On  September  4, 1882,  the  plaintiff  filed  his  reply,  generally  deny- 
ing the  allegations  of  the  answer,  and  setting  forth  that  the  defendant 
had  not  at  any  time  since  the  plaintiff's  action  had  accrued  been  within 
the  state  of  Kansas,  and  that  he  had  never  been  in  the  state  of  Kan- 
sas for  a  period  of  three  years.  Trial  before  the  court  at  the  No- 
vember term,  1883.  The  court  found  that  the  defendant  was  the 
owner  in  fee-simple  of  the  lands  in  controversy,  and  that  the  plaintiff 
had  no  title  or  interest  therein.  Judgment  was  entered  accordingly* 
The  plaintiff  excepted  and  brings  the  case  here. 

James  I).  Snoddy,  for  plaintiff  in  error. 

W.  R,  Biddley  for  defendant  in  error. 

HoRTON,  C.  J.  The  facts  in  this  case  are  as  follows :  On  March 
27,  1865,  Elisha  Mayfield  recovered  a  judgment  against  John  M. 
Hall,  in  the  district  court  of  Linn  coimty,  for  $317.95,  and  to  satisfy 
the  same,  obtained  an  order  for  the  sheriff  to  sell  the  following  at- 
tached property :  The  S.  W.  J  of  section  35,  in  township  20,  range 
22,  in  said  Linn  county.  Subsequently,  an  order  of  sale  was  issued 
to  the  sheriff  of  Linn  county,  and  on  August  28,  1865,  the  premises 
were  sold  at  sheriff's  sale  to  Almira  Mayfield  for  $302.25;  on  Sep- 
tember 28, 1865,  the  sale  was  confirmed  by  the  district  court  of  Linn 
county,  and  the  sheriff  was  directed  to  execute  a  deed  of  the  premises 
to  the  purchaser  thereof;  on  January  8,  1866,  one  D.  F.  Park,  then 
deputy-sheriff,  executed  to  the  purchaser  a  deed,  but  this  deed  no- 
where recites  who  was  the  sheriff,  and  is  signed  and  acknowledged 
by  D.  F.  Park,  deputy-sheriff;  on  February  2,  1870,  John  M.  Hall 
commenced  an  action  in  Linn  county  against  Almira  Mayfield  to 
set  aside  the  deed  executed  by  D.  F.  Park,  deputy-sheriff,  to  her,  al- 
leging in  his  petition  that  the  deed  operated  as  a  cloud  upon  his  title 
to  the  land;  and  also  alleged  therein  "that  said  pretended  deed  from 
said  Park  to  said  defendant  is  without  authority,  and  vests  in  said 
defendant  no  title  to  or  interest  in  said  land."  In  that  action  an  af- 
fidavit was  filed  for  publication,  alleging  that  the  defendant  was  a 
non-resident  of  the  state  of  Kansas;  thereupon,  service  was  made 
upon  her  by  publication.  On  November  30,  1870,  John  M.  Hall  ob- 
tained judgment  against  her  that  the  said  deed  of  conveyance  from 
D.  F.  Park  to  her  was  void  as  to  the  land  described  therein. 

Almira  Mayfield  married  a  Mr.  Mullen  in  1867,  and,  as  Almira 
Mullen,  conveyed  the  land  in  controversy  to  Elisha  Mayfield.  Elisha 
Mayfield  conveyed  the  land  to  John  Young,  and  Young  conveyed  the 
same  to  James  P.  Robinson,  the  plaintiff.  Robinson  took  possession 
of  the  land  in  the  spring  of  1882.  Before  that  time  there  were  no  im- 
provements upon  the  land.  At  that  time  be  inclosed  it  with  a  fence, 
the  whole  quarter  being  fenced  together.  The  fence  consisted  of  two 
wires,  with  posts  two  rods  apart.  On  May  22, 1882,  Robinson  brought 
his  action  against  John  M.  Hall,  to  set  aside  the  judgment  of  No- 
vember 30,  1870,  rendered  in  the  action  of  Hall  v.  Mayfield^  and  to 
quiet  his  title  to  the  land  in  controversy.    The  petition  alleged,  among 
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other  things,  "that  at  the  time  of  filing  the  petition  in  the  action  of 
John  M.  Hall  v.  Alniira  Mayfield,  the  latter  was  a  citizen  of  and  res- 
ident in  the  county  of  Linn  and  state  of  Kansas;  that  no  service  of 
summons  was  made  upon  her  in  the  action;  that  no  summons  was 
issued  in  the  action;  that  the  affidavit  for  publication  was,  when 
made,  false,  in  so  far  as  it  stated  that  Almira  Mayfield  was  a  non-res- 
ident of  the  state  of  Kansas,  and  that  service  of  summons  could  not 
be  made  upon  her  within  the  state  of  Kansas."  The  petition  also 
alleged  that  at  the  time  of  the  commencement  of  the  action  Almira 
Mayfield  resided  in,  and  was  at  her  residence  in,  the  county  of  Linn 
and  state  of  Kansas,  and  continued  to  reside  and  remain  in  said 
county  of  Linn  and  state  of  Kansas  for  more  than  one  year  after 
the  commencement  thereof. 

Upon  the  trial,  the  plaintiff  offered  in  evidence  the  deed  of  January 
8,  1866,  executed  by  D.  F.  Park,  deputy-sheriff  of  Linn  county,  to 
Almira  Mayfield.  The  defendant  objected  to  the  introduction  of  the 
deed,  upon  the  ground,  among  others,  that  it  was  signed  by  the  dep- 
uty-sheriff, and  not  in  the  name  of  the  principal.  The  court  sus- 
tained the  objection,  and  excluded  the  deed.  This  ruling  is  com- 
plained of.  The  law  then  in  force  in  regard  to  the  appointment  of 
deputies  by  the  sheriff  provided :  "Each  sheriff  may  appoint  such 
and  so  many  deputies  as  he  may  think  proper,  for  whose  official  acts, 
and  those  of  his  under-sheriffs,  he  shall  be  responsible,  and  may  re- 
voke such  appointments  at  his  pleasure;  and  persons  may  also  be 
deputed  by  such  sheriff  or  under-sheriff,  in  writing,  to  do  particular 
acts;  and  the  sheriff  and  his  sureties  shall  be  responsible,  on  his  offi- 
cial bond,  for  the  default  or  misconduct  of  his  under-sheriff  and  dep- 
uties." Section  72,  c.  52,  Comp.  Laws  1862.  See,  also,  sections  70, 
73,  78,  of  said  chapter.  The  appointment  of  general  deputies  con- 
ferred on  them  the  power  to  execute  all  of  the  ministerial  duties  of 
the  sheriff,  but  the  act  of  a  deputy,  to  be  valid,  must  be  done  in  the 
name  of  the  sheriff,  the  principal.  Where  a  deed  is  executed  by  a 
deputy,  it  must  be  executed  in  the  name  of  the  sheriff.  Crock.  Sher. 
§§  17,  39,  547,  pp.  13,  26,  263,  The  court,  therefore,  committed  no 
error  in  refusing  to  receive  the  deed  of  the  deputy-sheriff,  as  it  was 
not  executed  in  the  name  of  the  sheriff.  The  deputy-sheriff  might 
have  signed  and  executed  the  same  if  he  had  done  so  in  the  name  of 
his  principal.  Lessee  of  Anderson  v.  Brown,  9  Ohio,  151;  Lewes  v. 
Thompson,  3  Cal.  266;  Joyce  v.  Joyce,  5  Cal.  449;  Rowley  v.  Howard, 
23  Cal.  401;  Simonds  v.  Catlin,  2  Caines,  (N.  Y.)  61;  Paddock  v. 
Cameron,  8  Cow.  212;  Jordan  v.  Terry,  33  Tex.  680 ;  Arnold  v.  Scott, 
39  Tex.  378. 

The  plaintiff  then  produced  evidence  showing  that  Almira  Mullen, 
nee  Almira  Mayfield,  moved  from  Bates  county,  Missouri,  to  Miami 
county,  Kansas,  in  the  fall  of  1867,  and  lived  in  that  county  until 
May,  1870.  She  moved  from  Kansas  in  May,  1870,  to  Noble  county, 
Indiana,  and  then  returned  to  Kansas  in  September,  1870.     She 
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moved  back  to  Noble  county,  Indiana,  in  September,  1882,  and  has 
been  living  there  ever  since.  The  plaintiff  further  offered  in  evidence 
the  journal  of  the  district  court  of  Linn  county,  of  the  date  of  March 
27,  1865,  containing  the  judgment  in  the  case  of  Abnira  Mayfield  v., 
John  M.  Hall,  and  also  the  journal  entry  of  the  district  court  of  that 
county,  of  September  28, 1865,  containing  the  confirmation  of  the  sale 
of  the  land  in  controversy  to  Almira  Mayfield.  The  plaintiff  then  of- 
fered in  evidence  the  order  of  sale  in  the  case  of  Elisha  Mayfield  v. 
John  M.  Hall,  and  the  return  thereon.  This  was  rejected,  and  of  this 
complaint  is  also  made. 

We  perceive  no  error  in  this  ruling.  The  sale  and  order  of  con- 
firmation  did  not  pass  the  legal  title.  Marshall  v.  Shepard,  23  Kan. 
321.  The  purchaser  at  the  sheriff^s  sale  was  not  entitled  to  the  pos- 
session of  the  premises,  as  a  matter  of  right,  until  she  obtained  a 
deed.  There  was  no  actual  possession  of  the  premises  taken  under 
the  deed  of  January  8,  1866.  That  deed  was  set  aside — at  least,  an 
attempt  was  made  to  set  it  aside — on  November  13, 1874,  in  the  ac- 
tion  of  John  M.  Hall  v.  Almira  Mayfield.  Plaintiff  did  not  take  pos- 
session until  the  spring  of  1882.  Before  that  time  there  were  no  im- 
provements upon  the  land,  and  therefore  prior  to  that  time  neither 
Almira  Mayfield,  nor  any  one  holding  under  her,  was  in  the  actual 
possession  thereof.  As  the  case  is  now  presented  we  are  not  called 
upon  to  give  our  opinion  whether  the  judgment  of  Hall  v.  Mayfield 
was  void  or  voidable  only,  or  to  decide  whether  that  judgment,  even 
if  valid,  effected  anything  other  than  wiping  out  the  sheriff's  deed  of 
the  date  of  January  8, 1866.  If  Almira  Mullen,  or  any  person  hold- 
ing under  her,  upon  the  confirmation  of  September  28,  1865,  shall 
apply  for  and  obtain  a  sheriff's  deed,  properly  executed,  an  important 
question  will  arise  as  to  the  title  of  the  premises  in  dispute. 

There  was  no  error  in  admitting  the  testimony  of  John  M.  Hall.  N. 
G.  Barter,  and  others,  as  this  evidence  tended  to  prove  that  the  stat- 
ute was  complied  with  as  to  constructive  service  upon  the  defendant 
in  the  case  of  Hall  v.  Mayfield.  The  judgment  of  the  district  court 
will  be  aflBrmed. 

(All  the  justices  concurring.) 


(88  Kan,  m)  GaHANFLO   V.  CoOLEY. 

Filed  February  6, 1S85. 

1.  Practice— FnjNO  Amended  Petition— Waxvbr  of  Error. 

W  ere  a  plaint  iff  in  nn  action  asks  and  obtains  leave  to  file  an  amended  pe- 
tition, it  becomes  and  must  be  treated  as  the  original  pleading,  and  he  thereby 
waives  »ny  irregularity  or  error  there  may  have  been  in  the  proceedinga  prior 
to  the  filing  of  the  same. 

B.  Vendor  and  Vendee— Growing  Crops— Reservation  in  Deed. 

Where  a  deed  is  executed  for  real  estate,  and  no  reservation  of  growing  cropsi 
is  contained  in  the  deed,  the  growing  crops  will  become  the  property  of  the 
grantee  mentioned  in  the  deed.  Chaptnan  r,  Veach,  32  Kan.  170 ;  b.  C.  4  Pag. 
Rep.  100. 


Digitized  by 


Google 


Kan.]  OABANFLO  r.  coolby.  767 

Error  from  Osborne  county. 

R.  O,  Hays,  for  plaintiff  in  error, 

Saxey  dt  Smith,  for  defendant  in  error, 

Johnston,  J,  This  action  was  brought  in  the  district  court  of 
Osborne  county  by  Frederick  Garanflo,  as  plaintiff,  to  enjoin  Orin 
Cooley,  the  defendant,  from  cutting,  harvesting,  or  in  any  manner  in- 
terfering with  a  growing  crop  upon  a  tract  of  land  before  that  time 
conveyed  by  the  plaintiff  to  the  defendant.  After  issue  was  first 
joined  between  the  parties  and  the  trial  had  been  commenced,  objec- 
tion was  made  by  the  defendant  to  the  introduction  of  certain  testi- 
mony offered  by  the  plaintiff.  The  objection  being  sustained,  the 
plaintiff  asked  and  obtained  leave  to  amend  his  petition  by  interline- 
ation. The  defendant  then  moved  the  court  to  require  the  plaintiff 
to  make  bis  petition  more  definite  and  certain,  which  motion  being 
sustained,  the  plaintiff,  upon  application,  was  granted  leave  to  file  an 
amended  petition  beyond  the  term,  and  the  case  was  continued  till 
the  following  term.  An  amended  petition  was  accordingly  filed, 
whereupon  the  defendant  demurred  thereto,  alleging  that  the  amended 
petition  did  not  state  a  cause  of  action.  The  demurrer  was  sustained 
by  the  court,  and  the  plaintiff,  alleging  error,  brings  the  case  to  this 
court  for  review. 

The  action  of  the  court  in  sustaining  the  objection  to  testimony,  and 
the  other  rulings  made  before  the  filing  of  the  amended  petition,  were 
excepted  to  by  the  plaintiff  and  are  assigned  as  error.  Whether  or 
not  the  court  erred  in  these  rulings  we  cannot  now  inquire.  In  asking 
and  obtaining  leave  to  file  an  amended  petition,  plaintiff  must  be  held 
to  have  waived  whatever  of  irregularity  or  error  there  may  have  been 
prior  to  filing  the  same.  It  was  substituted  for  the  first  petition,  and 
to  all  intents  and  purposes  became  the  original  pleading  in  the  case. 

The  only  question,  then,  which  is  before  us  is  the  sufficiency  of  the 
amended  petition.  From  the  statements  therein,  we  learn  that  Ga- 
ranflo was  the  owner  and  in  possession  of  a  quarter  section  of  farming 
land,  upon  which  there  was  a  growing  crop  of  wheat  and  rye;  that 
Cooley  likewise  owned  a  farm  in  that  neighborhood,  and  that  on  or 
about  the  twenty-fourth  of  January,  1883,  a  verbal  contract  was  made 
between  the  plaintiff  and  the  defendant  by  which  it  was  agreed  to  ex- 
change farms,  Garanflo  reserving  the  growing  crop  which  was  upon 
his.  Afterwards,  the  exchange  was  made,  and  the  plaintiff  conveyed 
his  farm  to  the  defendant  by  a  warranty  deed,  and  gave  possession 
of  the  same,  but  made  no  exception  or  reservation  of  the  growing 
crop.  Notwithstanding  this  fact,  Garanflo  claimed  that  he  was  still 
the  owner  of  the  growing  crop.  It  is  alleged  that  the  defendant  is 
insolvent ;  that  he  claims  to  own  the  growing  crop,  and  is  threaten- 
ing to  harvest  and  convert  it  to  his  own  use,  and  the  plaintiff,  there- 
fore, asks  that  he  be  enjoined  from  so  doing.  The  main  point  raised 
by  the  demurrer,  and  the  one  chiefly  argued  by  counsel,  is  whether 
the  growing  crop  upon  the  plaintiff's  farm  passed  by  the  conveyance 
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to  the  defendant,  there  being  no  written  agreement  of  reservation, 
nor  any  exception  of  the  same  from  the  plaintiff's  deed  of  conveyance. 
The  verbal  agreement  respecting  the  reservation  of  the  crop,  it  will 
be  observed,  was  ant^or  in  point  of  time  to  the  execution  and  deliv- 
ery of  the  deed  from  plaintiff  to  the  defendant.  It  is  claimed  by  plain- 
tiff's counsel  that  the  growing  crop  is  personalty,  and  of  such  a  char- 
acter as  not  to  pass  with  the  grant  of  the  land,  and  that  no  reservation 
in  writing  or  exception  from  the  deed  is  necessary  to  prevent  its  pass- 
ing as  a  part  of  the  realty  to  the  grantee.  While  there  is  some  con- 
flict of  authority  upon  this  question,  it  is  no  longer  an  open  one  in 
this  state.  It  has  been  decided  that  ''where  a  deed  is  executed  for 
real  estate,  and  no  reservation  of  growing  crops  is  contained  in  the 
deed,  the  growing  crops  will  become  the  property  of  the  grantee  men- 
tioned in  the  deed.**  Chapman  v.  Veach,  32  Kan.  170;  S.  C.  4  Pao. 
Sep.  100.  See,  also.  Smith  v.  Hague,  25  Kan.  246;  Bahcocky.  Die- 
tar,  30  Kan.  172;  S.  C.  2  Pao.  Rep.  604;  Tiedman,  Real  Prop.  §§ 
2,  799. 

The  demurrer  was  therefore  rightly  sustained,  and  the  judgment  of 
the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(33  Kan.  134) 

State  v.  Chapman. 
Filed  February  0, 1885; 

1.  Crimtnal  Law  and  Procbdure— Conbtruotion  of  Pbval  Statutk. 

Penal  statutes  are  to  be  strictly  construed. 

2.  Sahe—Escafb  from  Prison. 

A  person  lawfully  confined  in  a  city  prison  for  the  violation  of  a  city  ordi- 
nance, under  a  judgment  rendered  by  a  police  judge,  cannot  be  convicted  for 
breaking  such  prison  and  escaping  therefrom,  under  the  proviaiona  of  sectioua 
179  or  182  of  the  act  regulating  crimes  and  punishmeula. 

Appeal  from  Cloud  county. 

J.  W.  Sheafor,  for  appellant. 

D.  L.  Brown  and  S,  D.  Houston,  for  appellee. 

HoRTON,  G.  J.  An  information  was  filed  against  the  defendant, 
charging  that  he  had  been  convicted  before  the  police  judge  of  the  city 
of  Jamestown  in  Cloud  county,  of  an  offense  against  the  ordinances 
of  said  city;  that  he  had  been  sentenced  to  pay  a  fine  and  the  costs 
of  prosecution;  that  he  had  been  committed  to  the  city  prison  of 
Jamestown  until  the  fine  and  costs  were  paid ;  that  thereafter,  while 
being  legally  confined  in  said  city  prison,  he  unlawfully  and  feloni- 
ously broke  the  prison  and  escaped  therefrom.  On  motion  of  the 
defendant,  the  court  quashed  the  information  upon  the  ground  that 
it  did  not  state  facts  sufiScient  to  constitute  an  offense,  and  there- 
upon discharged  the  defendant.     This  ruling  is  complained  of* 

The  statute  provides : 

''If  the  defendant  plead  or  be  found  guilty,  the  police  judge  shall  declare 
and  assess  the  punishment,  and  render  judgment  accordingly.    It  shall  be 
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part  of  the  judgment  that  the  defendant  stand  committed  to  the  city  prison, 
or  the  jail  of  the  county  in  which  the  judgment  is  rendered,  until  the  judg- 
ment is  complied  with;  and  the  police  judge  shall  forthwith  issue  a  mittimus 
requiring  the  defendant  to  be  committed  to  the  city  prison,  or  the  jail  of  the 
county  in  which  the  j udgment  was  rendered,  at  his  discretion. "  Section  83,  c. 
19a,  p.  199,  Comp.  Laws  1879. 

The  defendant  was,  therefore,  at  the  time  of  his  escape,  lawfully 
confined  in  the  city  prison,  and  the  only  question  is  whether  he  vio- 
lated any  section  of  the  act  relating  to  crimes  and  punishments  in 
breaking  the  prison  and  escaping  therefrom.  Counsel  on  the  part  of 
the  state  say  "that  the  information  charged  an  offense  within  the  let- 
ter and  spirit  of  the  statute,  as  stated  in  sections  167-187,  c.  31, 
Comp.  Laws  1881."  He  does  not  name  the  particular  section  under 
which  the  information  was  drawn.  An  examination  of  all  the  sec- 
tions referred  to  does  not  justify  the  conclusion.  The  only  sections 
which  we  need  comment  on  are  179  and  182. 

Section  179  reads : 

"If  any  person  confined  in  a  place  of  confinement  for  any  term  less  than 
for  life,  or  in  lawful  custody  going  to  the  place  of  confinement,  shall  break 
such  prison  or  custody  and  escape  therefrom,  he  shall,  upon  conviction,  be 
punished  by  confinement  and  hard  labor  for  a  term  not  exceeding  five  years, 
to  commence  at  the  expiration  of  the  original  term  of  imprisonment.*' 

And  section  182  reads : 

"If  any  person  confined  in  any  county  jail  upon  conviction  for  any  crimi- 
nal offense,  or  held  in  custody  going  to  such  jail,  shall  breiik  such  prison 
or  custody  and  escape  therefrom,  he  shall,  upon  conviction,  be  punished  by 
confinement  and  hard  labor  not  exceeding  three  years,  or  in  the  county  jail 
not  less  than  six  months,  to  commence  at  the  expiration  of  the  original  term 
of  imprisonment." 

Said  section  179  cannot  apply,  because  the  defendant  was  not  sen- 
tenced to  the  city  prison  for  any  regular  or  specified  term,  nor  did 
he  escape  going  to  the  said  prison.  Moreover,  it  is  evident,  from  the 
language  of  this  section  and  the  other  sections  of  the  statute,  that  it 
was  not  in  the  mind  of  the  legislature  to  punish  any  one  under  said 
section  for  escaping  from  prison  or  custody,  where  such  person  was 
committed  to  jail  merely  for  the  non-payment  of  a  fine.  This  is  ev- 
ident, as  said  section  concludes  as  follows : 

"lie  shall,  upon  conviction,  be  punished  by  confinement  and  hard  labor 
for  a  term  not  exceeding  five  years,  to  commence  at  the  expiration  of  the 
original  term  of  imprisonment,** 

Section  182  has  reference  to  persons  confined  in  a  county  jail,  or 
held  in  custody  going  to  such  jail.  As  a  rule,  penal  statutes  must  be 
strictly  construed,  and  they  cannot  be  extended  beyond  the  grammat- 
ical p.nd  natural  meaning  of  their  terms,  upon  the  plea  of  failure  of 
justice.  Remmington  v.  State,  1  Or.  281;  State  v.  Lovell,  23  Iowa, 
304;  Gibson  v.  State,  38  Ga.  571. 

We  are  not  at  liberty  to  interpolate  into  the  statute  "city  prison," 
nor  can  we  judicially  determine  that  a  "city  prison"  is  a  "county 
v.5p,no.9 — 49 
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jail.**  It  IS,  therefore,  oar  opinion  that  the  matters  charged  in  the 
information  do  not  constitute  any  offense  within  the  statute.  The 
omission  is  one  for  which  the  legislature  is  responsible.  It  is  prob* 
ably  a  castbs  omissus^  which  the  legislature  may,  but  the  court  cannot, 
supply.  # 

The  order  and  judgment  of  the  district  court  must  be  afSirmed* 

Valentine,  J.,  concurring. 

Johnston,  J.,  not  sitting  in  the  case. 


(33  Kan.  133)  „  „ 

Hughes  v.  Shull. 

Filed  February  6,  1885. 
Rbrearino  Dented. 

Motion  for  rehearing.     S.  C.  ante,  414. 

D.  E.  Sowers,  L.  J.  Webb,  L.  S.  Webb,  and  W.  C.  Webh,  for  plain- 
tiff in  error, 

Bradley,  Friedrich  <t  Foster,  for  defendant  in  error. 

Per  Curiam.  It  appears  from  the  findings  in  this  case  that  the 
value  of  the  property  attached  was  $700;  that  the  value  of  the  prop- 
erty returned  was  $150.  The  question  discussed  upon  the  rehear- 
ing is  whether  the  $150 — ^the  value  of  the  property  returned — should 
be  credited  upon  the  judgment  of  $422.10.  We  think  not.  The  find- 
ing of  the  jury  is  that  the  $150  worth  of  property  was  returned  to 
Davis  upon  his  claim  of  exemption  by  the  defendant,  Hughes.  Ad- 
mitting that  ShuU  sanctioned  this  return,  we  think  he  had  the  right 
so  to  do  without  prejudice  to  the  recovery  of  the  full  amount  due  to 
him  from  Davis.  His  mortgage  covered  $700  of  property.  He  had 
the  right  to  sell  any  portion  of  this  property,  and,  in  consenting  to 
turn  over  to  Davis  $150  of  the  same  as  exempt,  or  permitting  Davis 
to  accept  the  same  as  exempt,  he  was  not  estopped  from  following 
the  balance  of  the  property  for  the  satisfaction  of  his  mortgage.  It 
is  possible  that  some  of  the  findings  of  the  jury  are  against  the  pre- 
ponderance of  the  evidence,  and  unjust  to  the  plaintiff  in  error,  but 
upon  the  record  we  cannot  correct  them.  They  seem  to  be  supported 
by  sufficient  evidence.     The  rehearing  will,  therefore,  be  denied. 

(All  the  justices  concurring.) 
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(33  Kan.  149) 

Watkins  V.  Williams. 
Filed  February  6, 1885. 

L  ExBGUTiON  Sale  of  Real  Estate— Notice. 

In  sMles  of  real  estate  upon  execution,  a  notice  of  the  sale  as  published  in  the 
newspaper  should  be  given  for  at  least  30  days  before  the  oaj  of  sale,  and 
should  be  continued  in  each  successive  issue  of  the  newspaper  up  to  the  time 
of  the  sale. 

2.  Same — Setting  Bale  Aside. 

Where  the  notice  is  not  so  published,  the  sale  may  beset  aside,  upon  motion, 
at  any  time  before  contirmation. 

8.  Same— Time  of  Publication— PREstrMPrioN. 

Where  the  sale  was  to  take  place,  and  did  take  place,  at  2  o'clock  in  the  after- 
noon of  the  regular  day  for  the  issue  of  the  newspaper  in  which  the  notice 
wns  published,  and  the  notice  was  not  published  in  that  issue,  and  the  court, 
on  proper  motion,  and  before  confirmation,  set  aside  the  sale  for  that  reason, 
held,  that  as  all  presumptions  are  in  favor  of  the  correctness  of  the  decision  of 
the  court,  it  will  be  presumed  that  the  newspaper  of  the  date  of  the  sale  was 
published  prior  to  the  time  of  the  sale,  and  therefore  that  the  sale  was  prop- 
erly set  aside. 

Error  from  Edwards  county, 

W.  J.  Patterson,  for  plaintiff  in  error. 

J.  W.  Crawford^  for  defendant  in  error. 

Yalentine,  J.  The  only  question  involved  in  this  case  is  whether 
the  court  below  erred  or  not  in  vacating  and  setting  aside  a  sheriff's 
sale  of  certain  real  estate,  for  the  reason  that  the  notice  of  the  sale 
had  not  been  published  as  required  by  law.  The  question  with  re- 
gard to  the  regularity  of  the  sale  was  raised  in  the  court  below  by  a 
motion  on  the  part  of  the  plaintiff  to  confirm  the  sale,  and  a  motion 
on  the  part  of  the  defendant  to  set  aside  the  sale.  The  court  below 
overruled  the  first  motion  and  sustained  the  second,  and  the  plaintiff 
now  alleges  error.  It  appears  from  the  record  that  the  notice  of  the 
sale  was  properly  published  for  five  consecutive  weeks  in  a  weekly 
newspaper  published  in  the  county  in  which  the  sale  was  to  take 
place;  that  the  first  publication  of  the  notice  was  on  March  15, 1884, 
and  the  last  on  April  12,  1884;  that  the  notice  was  published  in  each 
issue  of  the  newspaper  during  that  time;  that  the  sale  was  advertised 
to  take  place  on  April  19,  1884,  at  2  o'clock  in  the  afternoon,  and 
that  it  did,  in  fact,  take  place  at  that  time.  The  only  claim  of  irreg- 
ularity presented  in  this  court,  or  in  the  court  below,  and  the  only 
ground  upon  which  the  sheriff's  sale  was  set  aside,  is  that  the  notice 
was  not  published  in  the  issue  of  the  newspaper  of  the  date  of  April 
19,  1884,  that  being  the  regular  day  for  the  issue  of  the  newspaper. 
Whether  the  newspaper  was  in  fact  published  on  April  19,  1884,  or 
not,  and,  if  published  on  that  day,  whether  it  was  published  before 
or  after  2  o'clock  in  the  afternoon,  is  not  shown ;  but  as  all  the  pre- 
sumptions are  in  favor  of  the  correctness  of  the  decision  of  the  court 
below,  we  shall  assume  that  the  newspaper  was  published  prior  to  2 
o'clock  in  the  afternoon  of  April  19,  1884;  and,  with  this  assump- 
tion, was  the  publication  of  the  notice  of  sale  irregular,  or  materially 
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irregular,  or  was  it  suflBcient  ?  We  think  it  was  materially  irregular, 
and  that  the  sale  was  properly  set  aside  because  thereof.  In  sales 
of  real  estate  upon  execution,  a  notice  of  the  sale  as  published  in  the 
newspaper  should  be  given  for  at  least  30  days  before  the  day  of  sale, 
and  should  be  continued  in  each  successive  issue  of  the  newspaper 
up  to  the  time  of  the  sale,  (McCurdy  v.  Baker,  11  Kan.  Ill;  IVIiit- 
aker  y.  Beach,  12  Kan.  492;  Treptow  v.  Base,  10  Kan.  170;)  and 
where  the  notice  is  not  so  published  the  sale  may  be  set  aside  upon 
motion  at  any  time  before  confirmation. 

,Now,  as  the  sale  was  to  take  place,  and  did  take  place,  at  2  o'clock 
in  the  afternoon  of  the  regular  day  for  the  issue  of  the  newspaper  in 
which  the  notice  was  published,  and  as  the  notice  was  not  published 
in  that  issue,  and  as  the  court,  on  proper  motion,  and  before  confir- 
mation, set  aside  the  sale  for  that  reason,  and  as  all  presumptions  are 
in  favor  of  the  correctness  of  the  decision  of  the  court,  it  must  be  pre- 
sumed that  the  newspaper  of  the  date  of  the  sale  was  published  prior 
to  the  time  of  the  sale,  and  therefore  that  the  sale  was  properly  set 
aside. 

The  order  of  the  court  below  setting  aside  the  sale  will  be  affirmed. 

(All  the  justices  concurring.) 


(3S  Kan.  17«) 

State  v.  Missouri  Pao.  Bt.  Go.  and  others. 

Filed  February  6,  1885. 

1.  Ratltioad  Company— Viadcict  ackoss  Stuket— Mandamus. 

Where  a  duty  rests  upon  a  railroad  company  to  construct  a  vinduct  over  Its 
railroad  truclcs,  where  the  same  cross  a  public  sitrcet  in  a  city,  mandamus  will 
ordinarily  lie  to  compel  the  railroad  company  to  so  const  rue  t'such  viaduct. 
S.  Samk— Action  in  Name  op  State  by  Cottnty  Attorney. 

And  the  action  may,  in  some  cases,  be  prosecuted  in  the  name  of  the  state  by 
the  county  attorney. 
3.  SASkiii^CiTiES  OF  Fibst  Class. 

A  city  of  the  first  class  has  the  power,  in  proper  cases  and  in  a  proper  manner, 
to  order  a  railroad  company  to  construct  a  viaduct  over  its  tracks  where  the 
same  cross  a  puldic  street, 
i.  Bame— Vague  Ordinance. 

Where  a  city  of  the  first  class,  by  ordinance,  orders  three  railroad  companies 
jointly  to  construct  a  vinduct,  and  the  ordinance  is  vague  and  indefinite  with 
respect  to  the  dimensions  of  the  viaduct,  and  the  materials  to  be  used  in  its 
construction,  and  its  construction  as  ordered  by  the  city  would  require  a  change 
of  the  grade  of  certain  streets  of  the  city,  in  violation  of  certain  provisions  of 
the  statutes,  hdd,  that  mandamus  will  not  lie  to  enforce  the  construction  of 
such  viaduct. 

Error  from  Atchison  county. 

This  was  an  action  of  mandamus.  The  alternative  writ,  after  al- 
leging that  the  respective  railroad  companies  are  railroad  corpora- 
tions, and  that  the  city  of  Atchison  is  a  manicipal  corporation  and  a 
city  of  the  first  class,  then  alleges  as  follows : 

"And  [the  railroad  companies]  having  the  right  of  way  and  privilege  to  lay 
4own  their  tracks  over  certain  streets  and  alleys  in  the  said  city  of  Atchison. 
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and  to  run  and  operate  their  cars,  engines,  and  trains  over  the  same,  and  over 
and  along  an  alley  between  Main  street  and  Utah  avenue,  in  said  city,  and 
crossing  Sixth  street  between  said  L'tah  avenue  and  Main  street,  and  now  and 
then  have  a  large  number  of  tracks  and  side  tracks  running  over  and  along 
said  right  of  way  and  across  said  Main  street  at  said  point,  over  which  cars, 
engines,  and  trains  were  and  are  continuously  passing  at  all  hour?  of  day  and 
niglit,  said  tracks  and  rights  of  way  of  said  various  railroad  companies  ad- 
joining and  running  parallel  with  each  other,  and  said  streets  so  named  being 
regularly  laid  out  and  dedicated  streets  of  said  city,  and  regularly  opened  and 
used  for  public  travel,  and  running  through  and  intersecting  the  populous 
portions  of  said  city. 

"Tliat  in  the  year  1882  it  became  and  was  necessary  to  regulate  the  cross- 
ings of  said  railways  over  said  streets,  and  to  regulate  and  provide  cautions, 
and  prescribe  rules  and  regulations,  to  prevent  accidents  at  crossings  and  on 
the  tracks  of  said  railways,  and  to  require  said  railway  companies  to  erect  a 
viaduct  over  tlieir  said  railroad  tracks  by  such  railroad  companies;  and  it  ap- 
pearing tliat  the  public  necessity  and  convenience  required  that  the  said  Sixth 
street  should  be  covered  by  a  viaduct  or  bridge  over  said  Sixth  street,  used  and 
occupied  by  said  railroad  companies,  with  suitable,  safe,  and  convenient  meth- 
ods of  approach  to  the  same,  with  sufficient  sidewalks  on  either  side  of  the 
same,  and  the  public  safety  and  convenience  of  the  public  required  the  con- 
struction and  erection  of  said  viaduct: 

"It  was  thereupon  ordered  by  the  mayor  and  councilmen  of  said  city  that 
the  same  be  constructed,  by  resolution  of  the  mayor  and  councilmen  duly 
passed  on  thp  twenty-ninth  day  of  December,  1882,  of  which  said  resolution 
and  order  the  said  railroad  companies  had  due  notice,  but  neglected  and  re- 
fused to  erect  or  construct  the  said  viaduct  or  approaches  thereto,  and  still 
refused  so  to  do, 

"That  on  or  about  the  twentieth  day  of  August,  1883,  the  said  necessity 
for  said  viaduct  still  existing,  as  above  set  forth,  the  mayor  and  councilmen 
of  said  city,  on  the  twentieth  day  of  August.  1883,  duly  passed  an  ordinance 
setting  forth  the  necessities  of  said  bridge  and  vitxduct,  and  requiring  the  con- 
struction thereof,  by  said  railroad  companies,  over  their  tracks,  and  rights  of 
way  across  said  street,  to  be  commenced  within  ten  days  thereafter,  which 
said  ordinance  was  duly  approved  and  published,  and  a  copy  thereof,  duly 
certifieil  by  the  clerk  of  said  city,  was  duly  served  upon  said  respective  rail- 
road companies  in  said  city,  county,  and  state,  upon  the  twenty-fifth  day  of 
August,  1883;  and  that  said  ordinance  was  in  due  form  of  law,  and  the  said 
railroad  companies  were  duly  notified  and  required,  according  to  law,  to  con- 
struct and  maintain  said  viaduct. 

"That  said  railroad  companies,  though  said  necessities  for  said  bridges  and 
viaduct  still  exist,  and  the  same  are  necessary  for  the  safety  and  convenience 
of  the  public  in  use  of  said  street,  and  they  have  been  duly  required  and  noti- 
fied to  build  and  maintain  the  same,  refuse  and  neglect  to  construct  the  same, 
or  any  portion  thereof,  or  to  take  any  steps,  measures,  or  means  for  the  com- 
mencement of  said  work  of  constructing  said  viaduct;  and  that  without  said 
viaduct  said  street  at  said  crossing  is  unsafe  for  public  travel  and  public  use, 
by  reason  of  said  railroad  tracks  crossing  the  same,  and  by  reason  of  the  run- 
ning and  operation  o1'  cars,  engines,  and  trains  over  and  across  the  same;  that 
there  is  no  plain  or  ac equate  remedy  at  law  by  which  said  railroad  companies 
can  be  compelled  to  (joniply  with  the  law,  or  the  duty  imposed  upon  them 
in  the  construction  and  maintenance  of  said  viaduct,  and  plaintiff  is  without 
remedy  in  this  case,  except  by  the  authority  of  this  court,  by  a  writ  of  man- 
damus,** 

So  much  of  the  foregoing  ordinance  as  is  necessary  to  be  quoted 
reads  as  follows : 
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"Section  1.  That  it  is  necessary  to  prevent  accidents,  and  for  the  public 
convenience  it  requires,  and  the  safety  of  the  public  demands,  that  a  viaduct 
be  constructed  over  the  railway  tracks  crossing  Sixth  street,  between  Utah 
avenue  and  Main  street,  in  the  city  of  Atchison;  and  that  it  is  necessary  to 
have  such  viaduct  constructed,  and  said  railway  tracks  and  street  bridged 
over,  in  order  to  render  said  street  safe  and  convenient  for  the  travel  of  the 
public,  and  to  restore  it  to  as  safe  a  condition  as  before  said  railway  tracks 
crossed  the  same;  and  that  said  crossing  in  its  present  state  is  unsafe  and 
inconvenient  for  public  travel. 

"Sec.  2.  That  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  the 
Missouri  Pacific  Railway  Company,  the  Central  Branch  Union  Pacific  Kail- 
road  Company,  and  all  other  companies  owning  right  of  way  and  operating 
railway  over  and  through  right  of  way  across  said  Sixth  street,  between  Utah 
avenue  and  Main  street,  shall  erect,  construct,  and  maintain  over  said  rail- 
way tracks  and  road-beds  of  said  companies,  along  said  Sixth  street,  and  over 
the  entire  width  thereof,  a  suitable  and  proper  viaduct  or  bridge,  substantially 
constructed  and  safe,  with  sufficient  walls  on  each  side  of  the  roadway  of  the 
same,  with  suitable  and  necessary  approaches  thereto,  at  a  reasonable  and 
proper  grade,  and  inclined  so  as  to  permit  the  same  to  be  conveniently  used  as 
a  street,  and  for  public  travel  by  footmen  and  vehicles,  and  at  such  height  as 
to  permit  engines  and  trains  to  pass  under  the  same  without  unnecessary 
danger  to  said  structure. 

"Sec.  3.  That  the  city  marshal  of  said  city  forthwith  serve  a  copy  of  this 
ordinance,  duly  certified  by  the  city  clerk,  upon  each  of  the  above-named  rail- 
road companies,  and  such  other  railroad  companies,  if  any,  as  he  may  find 
having  right  of  way  along  and  over  said  Sixth  street,  between  Utah  avenue 
and  Main  street,  and  that  he  file  in  the  office  of  the  city  clerk  an  affidavit 
showing  the  manner  and  date  and  service  of  a  copy  of  this  ordinance;  and 
that  the  same  shall  be  notice  to  said  railroad  companies  to  commence  the 
erection  and  construction  of  said  viaduct;  and  that  said  railroad  companies 
shall  thereupon,  within  ten  days  after  the  service  of  such  notice,  duly  made 
upon  them,  commence  the  erection  and  construction  of  said  viaduct,  in  good 
faith :  and  that  the  same  shall  be  completed  within  six  months  from  the  date 
thereof,  and  in  suitable  condition  for  public  travel." 

The  defendants  filed  separate  answers,  the  substance  of  which  is 
set  forth  in  the  opinion  of  the  court.  The  opinion  of  the  court  also 
states  all  the  other  necessary  facts. 

John  C.  Tomlingon^  for  plaintiff  in  error. 

Everest  dt  Waggener,  A.  A.  Hard,  and  Mills  d  Wells,  for  defendants 
in  error. 

Valentine,  J.  This  was  an  action  of  mandamus,  brought  October 
6, 1883,  in  the  district  court  of  Atchison  county,  by  the  county  attorney, 
in  the  name  of  the  state  of  Kansas,  against  the  Missouri  Pacific  Bail- 
way  Company,  the  Central  Branch  Union,  Pacific  Eailroad  Company, 
and  the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company,  to  compel  the 
defendants  jointly  to  construct  a  viaduct  over  the  defendants'  railroad 
tracks,  where  the  same  cross  Sixth  street  in  the  city  of  Atchison,  Kan- 
sas. An  alternative  writ  of  mandamus  was  issued  in  the  case  and 
served  upon  each  of  the  defendants,  and  each  filed  a  separate  answer 
to  the  alternative  writ.  The  plaintiff  then  filed  a  separate  motion  to 
each  answer,  to  strike  out  and  quash  the  same,  and  also  filed  a  sepa- 
rate demurrer  to  each  answer,  setting  forth  as  a  ground  for  such  de- 
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mnrrer  that  the  answer  did  not  state  facts  sufficient  to  constitute  any 
defense  to  the  plaintiff's  alternative  writ.  The  court  below  overruled 
all  these  motions  and  demurrers,  and  the  plaintiff  excepted,  and  now 
brings  the  case  to  this  court  for  review. 

The  alternative  writ,  after  alleging  in  substance  that  the  respective 
railroad  companies  are  railroad  corporations,  and  that  the  city  of 
Atchison  is  a  municipal  corporation  and  a  city  of  the  first  class,  and 
after  alleging  that  the  defendant  railroad  companies  had  the  right  of 
way  and  privilege  to  lay  down  their  tracks  across  said  Sixth  street, 
and  to  operate  their  trains  over  them,  and  that  they  did  so  lay  down 
their  tracks  and  did  so  operate  their  trains  over  them,  then  alleges,  in 
substance,  that  the  public  safety  and  convenience  requires  that  a  via* 
duct  be  constructed  over  said  tracks  where  the  same  cross  Sixth  street, 
and  that  proper  approaches  to  said  viaduct  and  sidewalks  should  also 
be  constructed;  and  further  alleges  that  the  city  of  Atchison,  by  an 
ordinance  duly  passed  on  August  20,  1883,  ordered  that  the  railroad 
companies  should  themselves  construct  such  viaduct,  approaches,  etc. ; 
and  alleges  that  the  railroad  companies  have  utterly  failed  and  refused 
to  do  so,  or  to  construct  any  part  thereof.  The  foregoing  ordinance 
provides,  among  other  things,  that  the  defendant  shall  construct  the 
viaduct,  "with  suitable  and  necessary  approaches  thereto,  at  a  rea- 
sonable and  proper  grade,  and  inclined  so  as  to  permit  the  same  to  be 
conveniently  used  as  a  street,  and  for  public  travel  by  footmen  and 
vehicles,  and  at  such  height  as  to  permit  engines  and  trains  to  pass 
under  the  same  without  unnecessary  danger  to  said  structure." 

The  answers  of  the  defendants  are  separate,  and  much  more  vo- 
luminous than  the  alternative  writ,  and  therefore  we  shall  attempt 
to  give,  at  most,  only  the  substance  of  them,  which  is  as  follows : 

Prior  to  the  time  when  the  city  of  Atchison  took  any  steps  to  require  the 
defendants  to  construct  said  viaduct  over  their  tracks  on  Sixth  street,  the  de- 
fendants, under  their  charter  and  by  virtue  of  the  city  ordinances,  had  al- 
ready procured  their  rights  of  way  across  said  Sixth  street,  and  the  city  had 
already  established  the  grade  of  such  street,  and  the  tracks  of  the  railroad 
companies  had  already  been  so  constructed  as  to  conform  to  such  grade,  and 
such  grade  has  never  since  been  changed  or  altered,  but  remains  the  same  as 
when  first  established;  and  it  is  a  physical  impossibility  for  the  defendants 
to  construct  such  viaduct  without  changing,  impairing,  and  destroying  the 
grade  as  thus  established,  not  only  where  the  tracks  cross  the  street,  but  also 
for  a  long  distance  along  the  street,  north  and  south  of  such  crossing;  and 
this  for  the  reason  that  suitable  approaches  to  make  such  viaduct  accessible 
to  teams  and  persons  desiring  to  use  the  same,  must  also  be  constructed  along 
said  Sixth  street  for  a  great  distance  north  and  south  of  such  crossing;  also 
on  each  side  of  Sixth  street,  at  and  neiir  the  place  where  the  viaduct  is  required 
to  be  constructed,  individuals  have  erected  lasting  and  valuable  improve- 
ments on  their  lots  abutting  on  the  street,  with  reference  to  the  established 
grade,  and  the  only  means  of  egress  from  and  ingress  to  their  property  is  by 
using  Sixth  street  opposite  their  property,  and  at  such  grade;  and  the  con- 
struction of  such  viaduct,  and  the  consequent  change  of  the  grade  of  Sixth 
street,  will  render  the  street  opposite  their  property  inaccessible  and  useless, 
and  will  greatly  damage  their  property;  and  the  city  has  made  no  provision 
for  compensating  them  for  such  damage,  or  for  any  damage  or  loss. 
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One  of  tlie  defendants,  relying  upon  the  established  grade  of  the  street,  has 
laid  out  and  expended  a  large  sum  of  money  towards  the  erection  of  a  large 
freight  depot,  abutting  on  Sixth  street,  and  by  the  erection  of  the  viaduct  the 
depot  will,  in  many  respects,  be  rendered  useless,  and  the  large  sum  of  money 
thus  expended  will  be  wholly  lost.  In  addition  to  the  said  freight  depot, 
which  is  now  in  process  of  erection,  the  defendant  has  already  constructed  a 
freight  depot  abutting  on  Sixth  street  at  the  east  side  thereof,  near  the  place 
where  it  is  now  sought  to  have  the  viaduct  constructed,  and  the  construction 
of  the  same  will  cut  oft  all  access  to  both  this  depot  and  the  otiier  depot  from 
Sixth  street,  and  such  construction  will  render  the  use  of  the  two  depots  im- 
practicable after  the  entrances  thereto  from  Sixth  street  have  been  obstructed 
as  aforesaid;  and  the  city  of  Atchison  has  made  no  provision  for  compensat- 
ing the  defendant  for  such  inconvenience,  loss,  and  damage.  Tlie  erection  of 
the  viaduct  will  also  require  the  construction  of  approaches  extending  four  or 
five  hundred  feet  north  of  the  north  line  of  the  defendant's  tracks,  and  of  their 
riglits  of  way,  as  given  and  granted  to  them  by  the  terms  and  conditions  of 
the  previous  ordinances  of  the  city;  and  such  approaches  cannot  be  built  or 
maintained  without  intersecting  and  crossing  Main  street,  and  without  ex- 
tending across  Main  street  many  feet  north  of  the  north  line  thereof.  The 
construction  of  such  approaches,  as  required  by  the  ordinance  and  the  alter- 
native writ,  would  require  and  necessitate  the  destruction  and  blocking  up 
of  Main  street  where  the  same  crosses  and  intersects  Sixth  street;  and  if  such 
viaduct  and  approaches  are  constructed  of  sufficient  height  to  permit  teams 
and  vehicles  to  piiss  under  the  north  approach  to  the  same  at  Main  street, 
sucli  approach  will  extend  a  distance  of  six  or  eight  hundred  feet  north  of 
and  outside  of  the  rights  of  way  of  the  defendant  companies,  which  would 
require  the  construction  of  a  bridge  over  White  Clay  creek,  whidi  crosses  and 
intersects  Sixth  street  some  three  or  four  hundred  feet  north  of  defendants' 
tracks  and  rights  of  way,  and  the  construction  of  which  bridge  would  cost 
many  thousands  of  dollars;  and  tlie  city  of  Atchison  has  made  no  provision 
therefor.  It  is  a  physical  impossibility  to  construct  the  viaduct  of  sufficient 
height  to  permit  the  engines  and  cars  of  the  defendant  companies  to  pass  un- 
der the  same,  and,  at  the  same  time,  to  give  the  proper  inclinations  to  the 
approaches  thereto  within  the  said  lines  designated  in  said  ordinance,  to- wit, 
between  Utah  avenue  and  Main  street.  The  several  defendants  occupy  un- 
equal areas  in  Sixth  street,  and  own  an  unequal  number  of  tracks  thereon, 
and  after  repeated  efforts  they  have  been  unable  to  agree  upon  what  propor- 
tion of  the  expense  of  constructing  the  viaduct,  the  approaches,  sidewalks, 
etc.,  each  should  bear,  or  how  such  expense  should  be  divided  or  proportioned 
between  them ;  and  have  been  unable  to  agree  upon  the  material  to  be  used, 
or  the  height  of  the  viaduct,  or  the  lengths  and  inclinations  of  the  approaches. 
There  is  no  partnership  or  joint  liability  existing  between  the  defendants  in 
relation  to  the  occupancy  of  the  street  with  their  several  tracks,  but  each 
company  acts  separately. 

The  defendants  also,  by  their  answers  and  otherwise,  raise  the  fol- 
lowing objections  to  this  proceeding : 

Mandamus  will  not  lie  to  enforce  an  ordinance;  nor  will  it  lie  against  a 
railroad  company,  in  any  case,  to  compel  it  to  construct  a  viaduct  over  its 
tracks  where  its  road  crosses  a  public  street;  for  the  duty  supposed  to  rest 
upon  the  railroad  company  to  construct  such  viaduct  is  not  a  duty  "resulting 
from  an  office,  trust,  or  station."  The  state  of  Kansas,  which  is  plaintiff  in 
this  action,  is  not  the  real  party  in  interest,  nor  the  proper  party  to  sue;  but 
if  any  person  or  corporation  is  entitled  to  sue,  it  is  the  city  of  Atchison  only. 
A  city  has  no  power,  by  ordinance  or  otherwise,  to  require  a  railroad  com- 
pany to  construct  a  viaduct,  and  particularly  the  city  of  Atchison  has  no 
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such  power  in  the  present  case.  But  even  if  ft  li«as,  still  it  did  not  properly 
exercise  such  power,  and  therefore  the  ordinance  by  which  it  attempted  to  ex- 
ercise such  power  is  void ;  and  it  is  void,  for  the  reason  that  it  is  unconstitu- 
tional, in  violation  of  the  statutes,  vague,  obscure,  indefinite,  and  uncertain, 
and  no  notice  was  given  to  the  defendants,  with  regard  to  its  passage,  until 
some  time  after  it  was  passed.  It  is  unconstitutional  and  illegal  for  the  fol- 
lowing, among  other,  reasons:  It  attempts  to  require  these  defendants  to 
construct  said  viaduct  at  their  own  expense,  which  is  virtually  to  levy  a  spe- 
cial tax  upon  them,  in  addition  to  the  ordinary  taxes  levied  upon  all  the  tax- 
payers of  the  city  of  Atchison,  and  virtually  to  levy  a  tax  upon  them  which  is 
not  levied  upon  any  of  the  other  tax-payers  of  such  city.  The  defendants 
have,  by  their  charters,  and  by  prior  ordinances  and  contracts,  and  by  con- 
structing their  roads  with  reference  to  the  established  grade  of  the  streets, 
obtained  vested  rights  to  have  the  streets  over  which  their  tracks  are  con- 
structed remain  as  they  now  are,  and  at  the  present  established  grades;  and 
these  rights  cannot  legally  be  disturbed  by  any  ordinance  of  the  city,  or  even 
by  a  statute  of  the  state.  This  ordinance,  if  enforced,  will  indirectly  work  a* 
change  in  the  grade  of  the  streets  of  the  city  of  Atchison,  which  is  in  viola- 
tion of  law,  and  cannot  legally  be  done;  but  the  grade  of  the  streets  can  only 
be  changed  by  direct  and  express  action  on  the  part  of  the  mayor  and  coun- 
cil of  the  city,  and  by  express  ordinance  duly  passed  for  such  purpose.  The 
ordinance  does  not  designate  or  provide  for  determining  what  shall  be  the 
height  or  dimensions  of  the  viaduct,  or  whether  it  shall  be  of  wood,  iron,  or 
stone,  or  of  some  other  material,  or  what  shall  be  the  lieight  or  inclination  of 
either  of  the  approaches,  or  how  much,  or  what  part  or  proportion,  of  the 
work  shall  be  done  by  any  one  of  the  several  defendants,  or  how  the  expenses 
of  the  work  shall  be  divided  or  proportioned  between  them,  but  it  simply  re- 
quires that  the  defendants  shall  jointly  construct  a  viaduct,  as  heretofore 
stated. 

Tlie  facts  as  set  forth  and  alleged  in  the  defendants'  answers  must 
be  taken  as  true,  for  the  answers  have  been  attacked  only  by  motions 
to  quash  and  demurrers;  and,  taking  these  facts  as  true,  we  think  the 
decision  of  the  court  below  is  correct. 

With  respect  to  the  law  of  the  case  we  agree  in  part  with  the  plain- 
tiff and  in  part  with  the  defendants.  The  defendants  claim  that 
mandamus  will  not  lie  in  the  present  case.  Now,  assuming  for  the 
present  that  a  railroad  company  may  be  legally  and  properly  ordered 
by  a  city  to  construct  a  viaduct  over  its  tracks  where  its  railroad 
crosses  a  public  street,  and  that  such  an  order  has  been  legally  and 
properly  made,  then  we  would  think  that  mandamus  would  undoubt- 
edly lie  against  the  corporation  to  compel  it  to  construct  such  via- 
duct, provided,  of  course,  that  no  other  plain  and  adequate  remedy 
exists.  High,  Extr.  Rem.  §§  319,  320,  and  cases  there  cited;  Id.  §§ 
276-290,  and  cases  there  cited;  Cooke  v.  Boston  d;  L.  R.  Co.  10  Amer. 
&,  Eng.  By.  Cas.  333,  and  note,  and  cases  there  cited;  Cambridgt  v. 
Charleston  B.  R.  Co.  7  Mete.  70 ;  Indianapolis  d  C.  R.  Co.  v.  State,  37 
Ind.  489;  In  re  Trenton  W.  P.  Co.  20  N.  J.  Law,  659;  Halershani  v. 
Savannah  dt  O.  C.  Co.  26  Ga.  666. 

A  railroad  company  is  a  quasi  public  corporation,  and  all  its  rights 
and  powers  are  conferred  upon  it,  not  merely  for  the  benefit  of  the 
corporation  itself,  but  also  in  trust  for  the  benefit  of  the  public;  and 
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whenever  it  neglects  or  fails  to  perform  any  of  its  corporate  duties, 
it  may  generally  be  compelled  to  perform  the  same  by  an  action  of 
mandamus.  The  duty  resting  upon  a  railroad  corporation  to  perform 
whatever  has  been  legally  enjoined  upon  it  by  legal  and  proper  au- 
thority, is  a  duty  resulting  from  a  public  trust,  and  is  also  a  duty  re- 
suiting  from  a  public  station;  and  the  public  may  enforce  the  per- 
formance of  such  duty  by  mandamus  whenever  no  other  plain  and 
adequate  remedy  exists;  and  the  public  may  generally  enforce  the 
performance  of  such  duty  through  the  county  attorney  or  the  attor- 
ney general.  Probably  it  would  be  more  appropriate,  however,  in 
the  present  case,  that  the  city  of  Atchison,  instead  of  the  county  at- 
torny  or  the  attorney  general,  should  prosecute  the  action  to  enforce 
the  performance  of  the  present  supposed  and  alleged  duty,  as  the  city 
of  Atchison  is  by  law  made  the  special  servant  and  agent  of  the  pub- 
lic for  the  control  and  management  of  all  the  public  streets  within 
its  own  boundaries;  but  in  some  cases,  undoubtedly,  it  would  be  en- 
tirely proper  for  the  county  attorney  or  the  attorney  general,  in  the 
name  of  the  state,  to  prosecute  the  action  for  such  purpose.  For  the 
purposes  of  this  case,  we  shall  assume,  but  without  deciding  the  ques- 
tion, that  the  action  has  been  rightfully  brought  in  mandamus  by  the 
county  attorney  in  the  name  of  the  state. 

The  next  question  to  be  considered  is  whether  a  city  of  the  first 
class  has  the  power  to  order  a  railroad  company  to  construct  a  via- 
duct over  its  tracks,  where  the  same  cross  a  public  street.  We  think 
it  has.  In  this  state  all  cities  are  invested  with  the  entire  manage- 
ment and  control  of  all  public  streets  within  their  boundaries.  They 
are  the  representatives  of  the  public  in  this  respect,  and  may  gener- 
ally make  any  order  concerning  the  streets  that  could  be  made  by  the 
legislature,  or  by  any  other  agency  or  instrumentality  acting  for  the 
public;  and,  corresponding  with  these  powers  and  privileges,  are  cer- 
tain duties  imposed,  requiring  the  cities  to  keep  their  streets  in  a  rea- 
sonably safe  and  proper  condition  for  travel  and  transportation,  with 
corresponding  liabilities  to  be  incurred  for  any  failure  to  perform  these 
duties.  Gould  v.  City  of  Tope ka^  32  Kan.  485;  S.  C.  4  Pac.  Rbp. 
822.  Also,  cities  of  the  first  class,  of  which  the  city  of  Atchison  is 
one,  are  endowed  with  the  following  other  general  and  special  powers 
and  privileges,  given  to  them  by  section  11  of  the  first-class  city  act, 
as  follows: 

"The  mayor  and  council  •  *  ♦  shall  have  power  to  enact  ordinances. 
^    m    m 

** Seventh.  To  adopt  aJi  such  measures  as  they  may  deem  necessary  for  the 
protection  of  strangers  and  the  traveling  public,  in  person  or  property.    *  *  ♦ 

'' Twenty 'flrat.  To  regulate  the  crossings  of  railway  and  street  railway 
tracks,  and  provide  precautions  and  prescribe  rules  regulating  the  same,  and 
to  regulate  the  running  of  street  railroads  and  cars,  and  railway  engines,  cars, 
and  trucks,  within  tlie  limits  of  said  city,  and  to  prescribe  rules  relating 
thereto,  and  govern  the  spe^3d  thereof,  and  to  make  any  other  and  further  pro- 
visions, rules,  and  regulations  to  prevent  accidents  at  crossings  and  on  the 
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tracks  of  railways,  and  to  prevent  fires  from  engines,  and  to  require  such  rail- 
road companies  to  erect  victdutcts  over  their  railroad  tracks  at  the  crossings  of 
streets."    Laws  1883,  pp.  62-66. 

The  provisions  of  the  foregoing  section  must,  of  coarse,  be  construed 
in  connection  with  sections  13  and  18  and  other  sections  of  the  first- 
class  city  act*  Said  section  13  contains,  among  others,  the  following 
provision : 

"Sec.  13.  For  opening,  widening,  extending,  and  grading  any  street,  lane, 
alley,  or  avenue,  and  for  doing  all  excavating  and  grading  necessary  for  the 
same,  and  for  all  improvements  of  the  squares  and  areas  formed  by  the  cross- 
ings of  streets,  and  for  building  culverts,  bridges,  viadtictn^  and  all  crossings 
of  streets,  alleys,  and  avenues,  the  cost  or  contract  price  shall  be  paid  out  of 
the  general  improvement  fund.    ♦    *    ♦»    Laws  1881,  c.  37,  §  13. 

Said  section  18  contains, among  others, the  following  provision: 

"Sec.  18.  *  •  *  "When  the  grade  of  any  street,  alley,  lane,  or  avenue 
shall  have  been  so  established,  or  shall  have  been  heretofore  established,  and 
the  grade  thereof  accepted,  by  the  council,  such  gnide  shall  not  be  changed 
until  declared  necessary  by  resolution,  by  a  three-fourths  vote  of  all  the  coun- 
cil elected,  and  not  then  until  the  damage  to  property  owners,  which  may  be 
caused  by  such  change  of  grade,  shall  have  been  assessed  by  three  disinter- 
ested appraisers.     *    ♦    *"     Laws  1881,  c.  37,  §  18. 

Construing  all  the  foregoing  statutes  together,  along  with  the  other 
statutes  applicable  to  the  case,  we  would  think  that  a  city  of  the  first 
class  has  the  power  to  order  a  railroad  company  operating  its  trains 
over  or  across  the  streets  of  the  city,  to  so  use  the  streets  as  not  to 
render  them  unsafe  or  dangerous  for  public  use.  Indeed,  we  would 
think  that  the  city  might  expressly  order  the  railroad  company  to 
use  flag-men  or  gates,  or  to  erect  viaducts,  or  to  do  almost  anything 
else  within  reason  for  the  purpose  of  securing  safety,  as  against  the 
railroad  company  itself,  to  all  persons  or  property  in  the  rightful  use 
of  such  streets.  Cooke  v.  Boston  dt  L.  R.  Co.  10  Amer.  &  Eng.  Ry. 
Gas.  328,  and  note,  and  cases  there  cited.  A  railroad  company  has 
no  right  to  render  the  streets  of  a  city  unsafe  or  dangerous;  and  in 
all  cases,  where  a  railroad  company  is  permitted  to  use  a  street  for 
railroad  purposes,  it  should  be  compelled  to  restore  the  street,  as  far 
as  practicable,  to  that  same  condition  of  safety  and  usefulness  as 
the  street  would  occupy  if  it  were  not  used  for  railroad  purposes  at 
all,  and  the  railroad  company  should  be  compelled  to  maintain  this 
condition  of  safety  and  usefulness  as  long  as  it  continues  to  use  and 
occupy  the  street.  Cooke  v.  Boston  d  L.  R.  Co.  133  Mass.  185;  S. 
C.  10  Amer.  &  Eng.  By.  Cas.  38,  and  note,  and  cases  there  cited;  Peo- 
ple V.  Chicago  dt  A.  R.  Co.  67  111.  118;  Eyler  v.  County  Com'rs,  41> 
Md.  257;  Wellcome  v.  Leeds,  51  Me.  313;  Chicago,  R.  I.  dt  P.  R.  Co. 
V.  Moffitt,  75  111.  524;  Manley  v.  St.  Helem  C.  dt  Ry.  Co.  2  Hurl.  & 
N.  (Eng.)  840;  English  v.  New  Haven  dt  N.  Co.  32  Conn.  241;  Bur- 
ritt  V.  New  Haven,  42  Conn.  174.  It  is  certainly  fair  and  reason- 
able to  impose  the  cost  of  restoring  a  street  to  safety,  and  of  main- 
taining such  safety,  upon  those  who,  for  their  own  convenience  and 
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profit,  have  rendered  the  street  unsafe ;  and  it  would  certainly  be  un- 
fair and  unreasonable  to  impose  such  cost  upon  the  public  gener- 
ally, or  upon  innocent  owners  of  adjacent  property. 

In  speaking  of  viaducts  in  this  connection,  we  have  intended  to  in- 
clude viaducts  only,  and  not  grades,  sidewalks,  or  approaches.  Eut 
holding,  as  we  do,  that  cities  may  in  some  cases  require  railroad 
companies  to  construct  viaducts;  and  holding,  as  we  do,  that  county 
attorneys  may  in  some  cases  enforce  such  construction  by  an  action 
of  mandajnus,  in  the  name  of  the  state ;  still,  we  do  not  think  that 
the  present  action  can  be  maintained  by  either  the  county  attor- 
ney, or  the  attorney  general,  or  the  city  of  Atchison.  First,  the  or- 
dinance is  too  vague  and  indefinite  to  be  enforced  hy  mandamus  or  by 
any  other  specific  remedy,  {City  of  Roxhury  v.  Boston  dt  P.  R.  Co. 
2  Gray,  460;)  second,  its  enforcement  would  ignore  and  indeed  con- 
travene some  of  the  provisions  of  the  statute  of  Kansas  relating  to 
street  improvements.  First-class  City  Act,  §  18;  Comp.  Laws  1S79, 
pp.  147,  148,  par.  641;  Laws  1881,  c.  37,  §  18;  Newman  v.  City  oj 
Emporia,  32  Kan.  456;  S.  C.  4  Pac.  Eep.  815.  This  ordinance  is  as 
vague  and  indefinite  as  the  defendants  claim;  and  it  requires,  as  is 
claimed  by  them,  a  change  in  the  grade  of  Sixth  street  for  a  long 
distance,  and  yet  it  does  so  without  resorting  to  scarcely  any  of  the 
preliminary  steps  necessary  to  be  taken  in  order  to  effect  such  a 
change  of  grade.  The  provisions  of  said  section  18  have  been  wholly 
ignored  in  the  passage  of  the  aforesaid  ordinance,  and  the  provisions 
of  the  ordinance  are  irreconcilably  in  conflict  with  the  provisions  of 
that  section.  So  far  as  this  ordinance  requires  a  change  of  the  grade 
of  Sixth  street,  it  is  void;  and  being  void  to  that  extent,  the  viaduct 
should  not  be  constructed  under  its  provisions ;  for  the  viaduct,  with- 
out a  change  in  the  grade  of  Sixth  street,  would  be  worthless,  and 
worse  than  useless, — it  would  be  a  nuisance.  There  are  other  reasons 
why  a  writ  of  mandamus  should  not  be  allowed  in  the  present  case, 
but  we  do  not  think  that  it  is  necessary  to  state  them.  We  might, 
however,  say  that  we  do  not  think  that  it  is  necessary  that  the  city 
should  have  given  the  railroad  companies  notice  before  passing  the 
ordinance  requiring  them  to  construct  the  viaduct.  Notice  afterwards, 
with  an  opportunity  on  the  part  of  the  railroad  comnanies  to  contest 
the  validity  of  the  ordinance  and  the  right  of  the  city  to  compel  them 
to  construct  the  viaduct,  is  suflBcient.  We  shall  have  more  to  say 
with  regard  to  notice,  and  of  the  opportunity  of  parties  to  contest  the 
regularity  and  validity  of  proceedings  had  by  city  officers,  in  the  case 
of  Gilmore  v.  Hentlg,  post,  781.  We  might  also  say  that  we  have 
not  examined  critically  the  question  as  to  how  much  of  the  defend- 
ants' corporate  rights  may  have  been  obtained  under  and  by  virtue 
of  their  old  territorial  charters  enacted  by  the  old  territorial  legisla- 
ture, or  how  small  a  portion  of  such  rights  have  since  been  obtained 
under  and  by  virtue  of  the  constitution  and  laws  of  the  state;  but, 
however  inviolable  any  of  their  rights  which  they  may  have  obtained 
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under  their  old  territorial  charters  may  be,  it  cannot  be  denied  that, 
whatever  corporate  rights  or  powers  they  have  obtained  under  or  by 
virtue  of  the  laws  of  the  state,  such  rights  are  subject  to  modifica- 
tion and  change  by  amendment  or  repeal  of  such  laws.  Const,  art. 
12,  §  1.  It  is  probable  that  their  entire  rights  to  operate  their  roads 
over  or  across  the  streets  of  the  city  of  Atchison  have  been  obtained 
solely  and  exclusively  under  the  constitution  and  laws  of  the  state,  and 
under  city  ordinances. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(33  Kan.  156) 

GiLMOBE,  County  Clerk,  etc.,  and  others  r.  Hentio  and  others. 
Filed  February  6,  1885. 

1.  Municipal  Cohporation— Special  Seytbr  Tax. 

Where  sewers  are  constructed  under  authority  of  a  city,  and  afterwards  spe- 
cial taxes  are  levied  upon  the  adjacent  property  owners  to  pay  for  the  same, 
only  those  individuals  who  can  use  such  sewers  suould  be  taxed  specially  to  pay 
for  their  construction  or  maintenance,  and  each  should  be  taxed  specially  only 
for  the  amount  of  the  special  benedts  which  the  sewers  might  confer  upon  him, 
and  each  should  be  taxed  specially,  precisely  in  proportion  to  the  benefits  which 
he  might  individually  receive. 

2.  BaME— NOTICB. 

Also,  in  such  cases,  before  special  taxes  can  be  made  a  fixed  and  permanent 
charge  upon  the  property  of  such  individuals,  they  must  have  notice,  with  an 
opportunity  to  be  heard,  and  an  opportunity  to  contest  the  validity  and  fair- 
ness of  such  taxes. 

3.  Same— PEitsoNAL  Service  op  Notice. 

it  is  not  necessary,  however,  in  any  case,  that  the  notice  should  be  personally 
served  upon  the  property  owner,  or  that  the  proceeding  should  be  a  judicial 
proceeding,  or  that  the  notice  should  be  given  before  the  taxes  are  levied ;  but 
any  notice  that  will  enable  t  he  property  owner  to  procure  a  hearing  before  some 
otticer,  board,  or  tribunal,  and  to  contest  the  validity  and  fairness  of  the  taxes 
assessed  against  him,  before  the  same  shall  become  a  fixed  and  established  charge 
upon  his  property,  will  be  sufficient. 

4.  Same— Constitutionality  op  Statute. 

Where  a  statute  authorizes  a  city  to  provide  for  the  construction  of  sewers 
and  drains,  and  to  tax  the  cost  thereof  upon  the  adjacent  property  owners,  but 
does  not  require  that  any  notice  shall  be  given  to  the  property  owners,  heldf 
that  such  failure  to  require  notice  does  not  render  the  statute  unconstitutional 
or  void ;  but  notice  must  nevertheless  be  given,  and  the  city  would  have  a  broad 
discretion  with  reference  to  the  kind  of  notice,  and  the  manner  of  giving  the 
same. 

6.  Same— SuFPiciENCY  op  Notice. 

Where  the  onlv  notice  given  in  such  a  case  was  bv  the  passage  of  two  ordi- 
nances levying  the  taxes,  and  the  publication  of  such  ordinances,  and  a  notice 
for  two  days  in  the  official  newspaper  of  the  city,  and  the  ordinances  were  in- 
definite as  to  the  notice  given  by  them,  and  the  special  notice  gave  nothing 
more  than  a  right  to  the  property  owners  to  contest  the  valuation  of  their  lots, 
hdd,  that  the  notice  given  by  the  ordinances  and  the  special  notice  may  be  suf- 
ficient to  render  the  taxes  valid,  except  for  substantial  reasons,  but  for  such 
reasons  the  taxes  may  be  void  or  voidaole. 

6.  Samk— Apportionment  of  Tax— Validity  of  Statutb. 

Where  a  statute  authorizes  a  city  to  provide  for  the  construction  of  sewers 
and  drains,  and  to  tax  the  costs  thereof  upon  the  adjacent  property  owner9,  hut 
does  not  prescribe  any  mode  for  the  apportionment  of  the  taxes,  neld^  that  the 
statute  may,  nevertheless,  be  valid    The  city  in  such  a  case  would  have  a  right 
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to  adopt  anj  mode  for  thei  apportionment  of  tbe  taxes  that  wou!d  be  fair  and 
legal;  and,  as  a  general  rule  of  apportionment,  tbe  levying  of  the  taxes  in  pro- 
portion to  the  value  of  the  lots  taxed  without  the  improvemeata  thereon,  would 
be  fair  and  legal. 

7.  Same— Cities  op  First  Class— Duty  op  City  Ekgineeb. 

Prior  to  the  construction  of  sewers  and  drains  in  a  city  of  the  first  class,  the 
city  engineer  should  make  **  a  detailed  estimate"  of  tbe  cost  of  the  work,  and 
should  make  the  same  **  under  oath/*  and  tbe  taxes  levied  upon  the  adjacur.t 
property  to  pay  f«/r  such  sewers  and  drains  should  not  exceed  the  estimated  cost 
of  the  work  in  cash. 

8.  Same — Estimates  not  under  Oath. 

And  in  such  a  case,  where  the  estimates  are  not  fully  In  detail,  and  not  under 
oath,  and  the  taxes  are  largely  in  excess  of  tbe  real  estimates  of  the  cost  of  tbe 
work  in  cash,  ?ieldf  that  the  taxes  themselves  are  illegal  and,  at  least,  voidable. 

9.  Same- Injunction  Rebtrainino  Collection  of  Tax. 

And  further  held^  in  such  a  case,  that  tbe  property  owners  are  entitled  to  an 
Injunction  perpetually  enjoining  tbe  collection  of  such  taxes. 

Error  from  Shawnee  county. 

This  was  an  action  brought  on  March  11, 1884,  in  the  district  court 
of  Shawnee  county,  by  F.  G.  Hentig  and  others,  against  George  T. 
Gilmore,  as  county  clerk,  and  Bradford  Miller,  as  county  treasurer,  of 
Shawnee  county,  Kansas,  and  the  city  of  Topeka,  to  perpetually  en- 
join the  defendants  from  collecting  certain  sewer  taxes  levied  by  the 
city  of  Topeka  upon  the  lots  of  the  plaintiff  in  said  city.  The  action 
was  tried  by  the  court  without  a  jury,  and  the  court  made  certain 
Bpecial  findings  of  fact  and  conclusions  of  law.  as  follows: 

findings  of  fact. 

(1)  That  the  defendant,  the  city  of  Topeka,  is  a  duly-organized  city  of  the 
first  class,  situated  in  Shawnee  county,  Kansas ;  that  the  defendant  George 
T.  Gilmore  was,  at  the  time  this  action  was  brought,  the  county  clerk  of  said 
Shawnee  county;  that  the  defendant  Bradford  ^Miller  was,  at  the  time  this  ac- 
tion was  brought,  and  is  now,  the  county  treasurer  of  said  Shawnee  county; 
that  said  plaintiffs  respectively  own  the  real  estate  situated  in  said  city  of 
Topeka  alleged  in  said  petition  to  be  respectively  owned  by  them. 

(2)  That  prior  to  the  commencement  of  the  building  of  any  of  the  sewers 
hereinafter  mentioned,  the  mayor  and  councilmen  of  the  city  of  Topeka,  deem- 
ing it  necessary  to  provide  said  city  with  a  system  of  sewerage,  directed  the 
city  engineer  of  said  city  to  prepare  the  plan  of  a  system  by  which  the  whole 
of  the  city  might  be  drained;  that  pursuant  to  said  direction  the  said  city  en- 
gineer did  so  prepare  the  plan  of  a  general  system  of  sewerage  as  aforesaid, 
by  which  plan  every  lot  and  parcel  of  ground  in  said  city  cuuld  be  drained; 
that  by  said  general  plan  the  ground  included  within  the  limits  of  said  city 
was  divided  into  subdistricts,  having  reference  to  the  topography  of  the 
ground;  and  that  by  said  general  plan  district  No.  1  and  district  No.  2,  here- 
inafter mentioned,  were  made  two  subdistiicts.  Said  general  plan  was  sub- 
mitted to  said  mayor  and  councilmen,  and  by  them  approved  and  placed  on 
file,  with  the  maps  and  profiles  of  said  general  plan.  There  was  also,  at 
the  same  time,  submitted  plans  and  specifications  in  detail  for  the  doing  of 
said  work,  which  said  plans  and  specifications  were  also  approved  by  the  mayor 
and  council,  and  filed. 

(3)  That  afterwards  said  mayor  and  councilmen,  deeming  it  desirable  to 
construct  and  put  in  a  portion  of  said  sewers,  contained  in  said  district  No. 
I,  caused  an  estimate  to  be  made  by  the  city  engineer  of  said  city  of  the  cost 
of  putting  in  that  portion  of  said  sewers  then  deemed  advisable  to  be  con* 
«tructed,  which  said  estimate  was  as  follows: 
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Here  follows  an  estimate  made  by  the  city  engineer. 

Said  estimate  is  the  only  estimate  filed  by  the  city  engineer  for  the  con- 
struction of  said  sewers,  and  was  made  on  credit  basis,  payable  in  scrip,  and 
was  fifteen  per  cent,  higher  than  the  estimated  cost  of  said  work  in  money» 
which  said  estimate  has  reference  to  and  is  the  estimate  upon  which  the  con- 
tract for  said  work  was  let,  and  said  work  done.  Said  estimate  was  duly  ap- 
proved by  said  mayor  and  councilmen,  and  filed  June  5«  1882. 

Afterwards,  the  mayor  and  councilmen  of  said  city  advertised  for  proposals 
for  the  doing  of  said  work,  and  entered  into  a  contract  with  the  lowest  bidder 
for  the  doing  of  said  work,  and  said  contractor  constructed  said  work  under 
said  contract,  and  after  the  same  was  completed  said  work  was  accepted  by 
the  said  mayor  and  counciL 

Numbers  4  and  5  of  the  special  findings  of  fact  contain  dimply 
statements  of  other  estimates  made  with  respect  to  sewer  district  No. 
2,  and  are  in  form,  and  also  in  words,  except  merely  the  estimates 
tiiemselves,  the  same  as  special  finding  of  fact  No.  3 ;  and  the  esti- 
mates were  filed  respectively  on  August  29, 1882,  and  March  12, 1883. 

SAU  of  said  sewers,  as  provided  for  by  said  general  system  of  sewerage, 
built  in  said  districts  Nos.  1  and  2,  were  not  included  in  any  of  said  con- 
tracts, and  have  not  yet  been  completed,  and  said  system  of  sewerage  in  said 
districts  Xos.  1  and  2  has  not  yet  been  fully  completed. 

(7)  During  the  construction  and  upon  the  completion  of  said  parts  of  said 
work  according  to  the  contracts  hereinbefore  mentioned,  the  said  city  of  To- 
peka  issued  to  said  contractor  certain  scrip,  or  warrants,  for  the  amount  of 
said  contracts,  respectively,  which  said  scrip  was  signed  by  the  mayor  and 
the  clei'kf  and  was  drawn  on  the  city  treasurer,  ordering  him  to  pay  said  con- 
tractor the  amount  of  the  said  contract,  payable  at  such  time  in  the  future  as 
the  said  mayor  and  council  then  supposed  a  tax  hereinafter  mentioned  could 
be  levied  and  collected  for  that  purposi  Said  scrip  was  all  dated  prior  to 
August  22, 1883,  and  was  made  payable  as  follows:  One-half  January  1, 1884; 
one-fourth  July  1, 1884;  and  one-fourth  October  1,1884.  Said  scrip  issued 
during  the  construction  of  said  work  was  issued  upon  estimates  of  the  work 
then  done,  made  by  the  city  engineer,  and  upon  the  completion  of  said  work 
scrip  for  the  balance  of  the  contract  price  was  issued. 

(8)  That  afterwards  the  mayor  and  councilmen  of  said  city  auly  enacted 
the  following  ordinance:  [Said  ordinance  is  attached  to  plain  tiff  ^s  petition, 
marked  Exhibit  B,  and  is  hereby  referred  to,  and  made  a  part  of  this  finding 
of  fact,  as  though  copied  in  full  herein,] — which  ordinance  was  duly  approved, 
and  duly  and  legally  published  September  8, 1883. 

(9)  That  afterward,  on  the  sixteenth  day  of  October,  1883,  for  the  purpose 
of  paying  the  costs  and  expenses  of  constructing  and  putting  in  said  sewers 
as  aforesaid  constructed  and  put  in,  the  said  mayor  and  councilmen  of  said 
city  duly  levied  and  assessed  a  tax  against  the  lots  and  pieces  of  ground  con- 
tained in  said  districts,  in  an  amount  sufficient  to  pay  the  costs  and  expenses 
of  the  building  and  putting  in  of  the  sewers,  and  no  more.  The  costs  and 
expenses  of  putting  in  said  sewers  in  said  district  No,  1  was  assessed  and 
levied  against  the  lots  and  pieces  of  ground  contained  in  said  district  No.  1. 
The  cost  and  expense  of  putting  in  the  sewers  constructed  in  said  district  No. 
2  wa9  assessed  against  the  lots  and  pieces  of  ground  contained  in  said  district 
No.  2.  No  assessment  was  made  upon  any  property  ia  said  district  No.  1, 
except  to  pay  for  sewers  which  had  actually  been  built  in  said  district,  but  the 
whole  cost  of  building  said  sewers  in  said  district  was  assessed  upon  the  prop- 
erty in  that  district.  No  assessment  was  made  upon  the  property  in  said  dis- 
trict No.  2,  except  to  pay  for  sewera  that  were  built  in  said  district  No.  2,  but 
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the  wliole  cost  of  sewers  bnilt  in  said  district  No.  2  was  assessed  upon  the 
property  in  said  district.  Sach  lot  and  piece  of  ground  was  assessed  for  its 
due  proportion  of  tlie  whole  tiix  assessed  against  the  property  in  the  district; 
said  proportion  being  determined  by  said  valuation.  The  levy  of  said  tax 
was  made  by  the  ordinance  hereinbefore  set  out  in  finding  Xo.  8»  as  by  refer- 
ence to  said  ordinance  will  more  fully  appear;  and  by  another  ordinance,  ap- 
proved October  6,  1883,  and  publish^  October  16,  1883,  which  said  tax  was 
duly  certified  to  by  the  clerk  of  said  city  of  Topeka  to  George  T.  Gilmore,  as 
county  clerk  of  Shawnee  county,  Kansas,  in  which  said  city  is  located,  and 
was  by  said  county  clerk  placed  on  the  tax-roll  of  said  county  for  collection. 
(10)  Before  said  levy  of  assessments  was  made,  and  with  a  view  of  making 
said  assessment,  the  mayor  and  council  of  said  city  duly  appointed  three  ap- 
praisers, who  thereupon  took  the  following  oath; 

"State  of  Kansas,  County  o/Shaumee,  City  of  Topeka — ss. :  Albert  Parker, 
N.  L.  Gage,  and  A.  V.  Auter,  all  of  lawful  age,  being  first  duly  sworn,  say: 
That  each  of  them  are  householders  of  the  city  of  Topeka,  Shawnee  county, 
state  of  Kansas;  that  each  of  them  will  faithfully  and  impartially  discharge 
their  duties  as  appraisers  for  the  purpose  to  assess  the  valuation  of  lots  and 
pieces  of  ground  contained  in  the  respective  sewer  districts,  without  the  im- 
provements thereon,  as  per  ordinance  Xo.  497,  approved  September  4,  1883; 
so  help  us  God. 

[Signed]  "Albert  Parker. 

"N.  L.  Gage. 
"A.  V.  Axn'ER. 
"Subscribed  and  sworn  to  before  me  this  fifth  day  of  September,  1883. 
[Seal.]  "Geo.  Tauber,  City  Clerk.** 

— And  they  thereupon  proceerled  to  appraise  the  lots  and  pieces  of  ground  sit- 
uated in  said  districts  Xos.  1  and  2.  Said  appraisers  valued  or  appraised  eiich 
and  every  piece  of  ground  situated  in  said  districts  Xos.  1  and  2,  regardless 
of  any  improvements  thereon,  making  their  appraisement  according  to  the 
actual  value  of  each  and  every  lot  or  piece  of  ground,  as  the  same  would  be 
without  any  improvements  thereon,  and  said  assessments  were  made  upon 
the  basis  of  said  valuation.  After  said  appraisement  was  returned  by  said 
appraisers  and  filed  with  the  said  clerk  of  said  city,  the  mayor  and  council 
ciiused  a  notice,  of  which  the  following  is  a  copy, — 

"FiRSi  Published— i)at7y  Sffl^e/owmaZ,  September  22,  1883. 
"Second  Publication — Daily  State  Journal,  September  24,  1883. 

"official  notice. 

"Mayor's  Office,  City  of  Topeka. 
"There  will  be  a  special  meeting  of  the  city  council  on  Monday,  September 
24, 1883,  at  8  o'clock  p.  m.,  for  the  purpose  of  hearing  any  complaint  that  may 
be  made  as  to  the  valuation  assessed  by  the  appraisers  of  any  lots  or  pieces  of 
ground  abutting  on  the  several  alleys  upon  and  along  wliich  paving  has  been 
done  by  the  city  of  Topeka,  to- wit;  In  the  alley  bounded  on  the  north  by 
Fifth  street  east,  by  Kansas  avenue  on  the  ejist,  by  Sixth  avenue  on  the  south, 
and  Jackson  street  on  the  west.  In  the  alley  bounded  on  the  north  by  Sixth 
avenue  east,  on  the  south  by  Seventh  street,  by  Kansas  avenue  on  the  east, 
and  Jackson  street  on  the  west.  In  the  alley  bounded  on  the  north  by  Fifth 
street,  on  the  east  by  Quincy  street,  on  the  south  by  Sixth  avenue  east,  and 
by  Kansas  avenue  on  the  west.  In  the  alley  bounded  on  the  north  by  Sev- 
enth street,  and  on  the  east  by  Quincy  street,  on  the  south  by  Eighth  avenue 
east,  and  on  the  west  by  Kansas  avenue.'  Also  to  hear  any  complaint  that 
may  be  made  as  to  the  valuation  assessed  by  the  appraisers  of  any  lots  or  pieces 
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of  ground  contained  in  the  following  named  intercepting  sewer-districts,  to- 
wit; 

'  District  No.  x. 

••  *  Beginning  in  the  center  of  Kansas  avenue  at  its  intersection  with  the 
south  bank  of  the  Kansas  river;  thence  southerly  in  the  center  of  Kansfis  ave- 
nue to  its  intersection  with  the  center  of  Tenth  avenue;  thence  westerly  along, 
the  center  of  Tenth  avenue  to  its  intersection  with  the  center  of  Van  Buren 
street;  thence  southerly  along  the  center  of  Van  Buren  street  to  its  intersec- 
tion with  the  center  of  Eleventh  street;  thence  westerly  along  the  center  of 
Eleventh  street  to  its  intersection  with  the  center  of  Topeka  avenue;  thence 
northerly  along  the  center  of  Topeka  avenue  to  its  intersection  with  the  south 
bank  of  the  Kansas  river;  thence  easterly  down  the  south  bank  of  the  Kansas 
river  to  the  place  of  beginning. 

*  District  No.  11. 

••Beginning  in  the  center  of  Monroe  street,  at  its  intersection  with  the 
south  bank  of  the  Kansas  river;  thence  southerly  along  the  center  of  Monroe 
street  to  its  intersection  with  the  center  of  Eleventh  street;  thence  westerly 
along  the  center  of  Eleventh  street  to  its  intersection  with  the  center  line  of 
Kansas  avenue  and  the  east  line  of  intercepting  sewer  district  No.  1 ;  thence 
northerly  along  the  center  line  of  Kansas  avenue,  and  along  the  east  line  of 
said  intercepting  sewer  district  No.  1,  to  its  intersection  with  the  south  bank 
of  the  Kansas  river;  thence  easterly  along  the  south  bank  of  the  Kansas  river 
to  the  place  of  beginning.' 

"  Witness  my  oflScial  hand  and  the  seal  of  the  city  of  Topeka,  hereto  at- 
tached, this  twenty-second  day  of  September.  1883.     '        M.  Heeuy, 

"President  of  the  Council  and  Acting  Mayor. 
"Attest:    Geo.  Tauber,  City  Clerk." 
[Seal.] 

— ^To  be  published  in  the  official  paper  of  said  city,  notifying  the  property  own- 
ers in  said  district  that  such  appraisement  and  valuation  of  the  property  in 
said  district  had  been  made  with  a  view  of  levying  a  tax  thereon  to  pay  for 
the  sewers  built  therein,  and  that  there  would  be  a  meeting  of  the  council  o^ 
the  twenty-fourth  day  of  September,  1883,  at  which  meeting  they  could  ap- 
pear and  show  cause  why  said  appraisement  and  viJuation  was  not  equitable 
and  just.  At  said  meeting  the  mayor  and  council  approved  and  ratilled  said 
valuation  and  appraisement  as  made  by  said  appraisers. 

(11)  There  was  no  money  in  the  city  treasury  at  the  time  said  work  was 
begun,  or  afterwards,  with  which  to  pay  for  said  work,  and  no  money  was  set 
apart  in  the  treasury  of  said  city  by  ordinance,  before  or  at  the  time  said  work 
was  begun,  to  pay  for  the  same. 

(12)  There  are  some  lots  and  pieces  of  ground  in  said  districts  which  cannot 
be  drained  by  the  sewers  now  completed,  but  all  of  said  lots  and  pieces  of 
ground  may  be  drained  when  said  system  of  sewerage  hereinbefore  mentioned 
is  fully  completed.  There  is  no  property  mentioned  in  said  petition  belong- 
ing to  said  plaintiffs  but  what  can  be  drained,  and  is  drained,  by  the  sewers 
now  built  and  completed,  except  lots  195  and  197  Monroe  street;  lots  Nos. 
14  and  16  Van  Buren  street.  Some  of  said  plaintiffs,  before  this  action  was 
commenced,  had  connected  their  buildings,  situated  on  their  said  lots,  with 
the  sewers  so  built  as  aforesaid,  and  were  and  are  using  said  sewers. 

(13)  The  advertisements  for  bids  for  the  construction  of  said  sewers,  pub- 
lished by  the  said  city,  stated  that  payment  for  said  work  would  be  made  in 
city  scrip,  and  payable  as  follows:  One-half  on  January  1,  1884;  one-fourth 
on  July  1,  1884;  and  one-fourth  on  October  1,  1884.  And  the  cost  of  doing 
said  work,  by  reason  of  the  fact  that  payment  therefor  was  to  be  made  in  the 
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future,  as  aforesaid,  was  about  15  percent,  greater  than  it  would  have  been  it 
payment  had  been  made  in  cash  at  the  time  the  work  was  done,  and  as  the 
work  progressed.  The  fii'st  contract  hereinbefore  mentioned  was  entered  into 
between  the  city  and  C.  J.  Kosen  on  July  14,  1882;  said  second  contract  was 
entered  into  between  the  same  parties,  October  9,  1882;  said  third  contract 
was  entered  into  between  the  city  and  H.I. Cook  &  Co.,  May  14, 1883;  and  all 
of  the  work  hereinbefore  mentioned  was  done  under  said  contracts. 

(14)  The  cost  of  grading  for  the  outlet  of  the  sewer  in  said  intercepting 
sewer  district  Ko.  2  was  about  S400,  and  the  cost  of  building  the  stone  hut- 
ment for  the  same  place  was  about  $2,000,  both  of  which  items  were  included 
in  the  cost  of  sewers  and  tissessed  against  the  property  in  said  intercepting 
district  No.  2. 

(15)  All  of  said  sewers  were  constructed  and  accepted  Dy  the  city  prior  to 
the  passage  of  the  ordinance  mentioned  in  finding  No.  8. 

(16)  In  making  the  appraisement  mentioned  in  finding  No.  10,  no  other 
matter  or  thing  was  taken  into  consideration  by  the  appraisei-s  except  the 
actual  value  of  the  lots  and  pieces  of  ground  at  that  time,  as  the  same  would 
be  without  any  improvements  thereon. 

(17)  That  by  said  general  plan  appro\«^  and  adopted  by  the  city  council, 
said  city  of  Topeka  was  divided  into  two  districts,  one  being  the  territory  on 
the  north  side  of  the  river,  and  the  other  being  the  territory  on  the  south  side 
of  the  river.    Said  general  plan  was  approved  and  adopted  June  5,  1882. 

CONCLUSIONS  OF  LAW, 

As  conclusions  of  law,  the  court  finds  as  follows:  '^ First,  That  the  esti- 
mates submitted  by  the  city  engineer  for  the  construction  ol  the  sewers  were 
in  substantial  conformity  to  the  law,  and  tlierefore  valid ;  second,  that  tlie 
contracts  entered  into  between  the  city  and  the  contractors  for  the  pei-form- 
ance  of  said  work  were  in  substantial  compliance  with  the  law,  and  tlierefore 
valid;  third,  that  the  proceedings  of  the  mayor  and  city  council  in  the  levy 
and  assessment  of  the  taxes  upon  the  property  holders,  without  notice  to  them 
of  such  valuation  and  appraisement,  was  void,  and  for  this  reason  the  said 
taxes  so  levied  are  void,  and  the  judgment  must  be  for  the  plaintiffs.^' 

A.  B,  Quinton  and  J,  D.  McFarland,  for  plaintiffs  in  error. 

Wm.  P.  Douthitt  and  F.  O.  Hentig,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  on  March  11,  1884, 
in  the  district  court  of  Shawnee  county,  by  F.  G.  Hentig  and  others 
against  George  T.  Gilmore,  county  clerk,  Bradford  Miller,  county 
treasurer,  and  the  city  of  Topeka,  to  perpetually  enjoin  the  defend- 
ants from  collecting  certain  sewer  taxes  levied  by  the  city  of  Topeka 
upon  the  lots  of  the  plaintiffs  in  said  city.  The  action  was  tried  by 
the  court  without  a  jury,  and  the  court  made  certain  special  find- 
ings of  fact  and  conclusions  of  law,  and  rendered  judgment  upon 
such  findings  and  conclusions  in  favor  of  the  plaintiffs  and  against 
the  defendants,  perpetually  enjoining  the  defendants  from  collecting, 
or  attempting  to  collect,  said  taxes.  The  defendants,  as  plaintiffs  in 
orror,  now  bring  the  case  to  this  court  for  review,  and  allege  error 
in  the  third  conclusion  of  law,  and  in  the  judgment  rendered  by  the 
coart  below.  The  defendants  in  error  (plaintiffs  below)  claim  that  the 
judgment  of  the  court  below  is  correct,  for  the  reason  that  the  taxes 
levied  upon  their  lots  are  utterly  null  and  void;  and  they  claim  that 
the  taxes  are  utterly  null  and  void  for  the  following  reasons : 
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(1)  That  the  statute  under  which  such  taxes  were  levied  is  unconstitutional 
and  void,  for  the  reason  that  it  does  not  provide  for  any  notice  being  given 
to  the  owners  of  the  property  taxed,  or  for  any  opportunity  for  them  to  be 
heard  with  reference  to  such  taxes,  and  no  sufficient  notice  was  in  fact  given. 
(2)  That  said  statute  is  unconstitutional  and  void,  for  the  further  reason  that 
it  does  not  provide  for  levying  the  taxes  with  any  reference  to  the  benefits 
that  might  result  to  the  owners  of  the  property  taxed  from  the  construction 
of  the  adjacent  improvements;  and  the  taxes  were  not,  in  fact,  levied  with 
any  reference  to  resulting  benefits.  (3)  That  there  was  no  detailed  estimate 
made  by  the  city  engineer,  and  the  estimates  that  were  made  were  not  under 
oath.  (4)  That  the  mayor  and  council,  instead  of  determining  for  them- 
selves what  the  size,  location,  and  grade  of  the  sewers,  and  all  the  other 
necessary  requirements  in  the  construction  of  the  sewers,  should  be,  delegated 
such  authority  to  the  city  engineer.  (5)  That  the  form  of  the  oath  taken  by 
the  appraisers  of  the  value  of  the  lots  was  not  the  form  required  by  the  stat- 
ute, and  was  insufiicient.  (6)  That  the  taxes  levied  were  in  excess  of  the 
estimates  made  by  the  city  engineer  of  the  cost  of  constructing  the  sewers, 
and  even  the  estimates  themselves,  as  thus  made,  were  15  per  cent,  in  excess 
of  the  real  estimates  of  the  cost  of  the  work. 

The  statutes  referred  to  by  counsel,  as  being  specially  applicable  to 
this  case,  are  sections  19  and  22  of  tbe  first-class  city  act,  which 
read  as  follows : 

"Sec.  19.  The  mayor  and  council  shall  have  power  to  provide  for  a  system 
of  sewerage  and  drainage  for  the  city,  or  any  part  thereof,  and  to  build  and 
construct  sewers  or  drains  by  districts  or  otherwise,  as  the  mayor  and  coun- 
cil may  desijcntiate.  The  cost  and  expense  of  constructing  the  same  shall  be 
assessed  against  the  lots  or  pieces  of  ground  contained  in  the  district  in  which 
the  same  is  situated,  and  the  cost  of  same  shall  be  levied  and  collected  as  one 
tax,  in  addition  to  other  taxes  and  assessments,  and  shall  be  certified  by  tiie 
city  clerk  to  the  county  clerk,  to  be  placed  on  the  tax-roll  for  collection,  sub- 
ject to  the  same  penalties  and  collected  in  like  manner  as  other  taxes,  as  pro- 
vided by  law:  provided,  that  where  any  property  has  paid  its  full  proportion 
for  general  sewers  and  drains  in  one  district,  it  shall  not  be  transferred  to 
anv  other  made  liable  for  taxation  for  sewers  and  drains  therein."  Laws 
1881,  c.  37,  §  19. 

"Sec.  22.  Before  the  city  council  shall  make  any  contract  for  building 
bridges  or  sidewalks,  or  for  any  work  on  streets,  or  for  any  other  work  or 
improvement,  a  detailed  estimate  of  the  cost  thereof  shall  be  made  under  oath 
by  the  city  engineer,  and  submitted  to  the  council;  and  no  contract  shall  be 
entered  into  for  any  work  or  improvement  for  a  price  exceeding  such  esti- 
mate; and  in  no  case  shall  the  city  be  liable  for  any  allowance  beyond  the 
original  contract  price  for  such  work.''    Laws  1881,  c.  37,  §  22. 

This  section  was  amended  on  March  7,  1S83,  and  it  now  reads  as 
follows : 

"Sec.  22.  Before  the  building  of  any  bridge  or  sidewalk,  or  any  work  on 
any  street,  or  any  other  kind  of  work  or  improvement,  shall  be  commenced 
by  the  city  council,  or  under  their  authority,  a  detailed  estimate  of  the  cost 
thereof  shall  be  made  under  oath  by  the  city  engineer,  and  submitted  to  the 
council;  and  in  all  cases  where  the  estimated  cost  of  the  work  or  improvement 
amounts  to  one  hundred  dollars,  sealed  proposals  for  the  doing  or  making 
thereof  shall  be  invited  by  advertisement,  published  by  the  city  clerk  in  the 
official  newspaper  of  the  city  for  at  least  three  conaeciiti ve  days,  and  the  mayor 
and  council  shall  let  the  work  by  contract  to  the  lowest  responsible  bidder,  if 
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tliere  be  any  such  whose  bid  does  not  exceed  the  estimate.  If  no  responsible 
person  shall  propose  to  enter  into  contract  at  a  price  not  exceeding  the  estimated 
cost,  all  bids  shall  be  rejected,  and  the  same  proceedings  as  before  repeated,  until 
some  responsible  person  shall,  by  sealed  proposal,  offer  to  contract  for  the  work 
at  a  price  not  exceeding  the  estimated  cost.  In  no  case  shall  the  city  be  liable 
for  anything  beyond  the  estimated  cost,  or  the  original  contract  price  for  doing 
such  work  or  making  such  improvement.  All  sidewalks  shall  be  built  by  con- 
tract, {idvertised  for  as  herein  provided.  Before  any  such  work  or  improve- 
ment, except  building  sidewalks,  shall  be  commenced,  the  money  to  pay  there- 
for must  be  set  aside  in  the  city  treasury  by  an  appropriate  ordinance,  regu- 
larly passed  and  published,  and  it  shall  be  the  duty  of  the  city  treasurer  to 
take  notice  of  such  ordinance,  and  be  governed  thereby."  Laws  1883,  c. 
^4,  §  3. 

There  were  three  estimates  in  all  made  by  the  city  engineer,  two 
of  which  were  made  and  filed  prior  to  the  foregoing  amendment  of 
section  22,  and  the  other  was  made  and  filed  afterwards.  They  were 
filed  respectively  as  follows:  June  5,  1882;  Auguet  29,  1882;  and 
March  12, 1883.  The  most  of  the  transactions  and  proceedings,  and 
indeed  all  of  the  transactions  and  proceedings,  which  had  for  their 
object  the  charging  of  the  property  of  the  plaintiffs  below  (defendants 
in  error)  with  special  taxes,  took  place  after  the  taking  effect  of  said 
amendment  of  section  22. 

We  suppose  that  in  all  cities  of  any  considerable  size  a  system  of 
sewerage  and  drainage  is  absolutely  necessary  for  the  promotion  of 
the  health  and  comfort  of  the  inhabitants,  and  to  guard  against  epi- 
demics and  diseases  geneially,  from  the  accumulation  of  filth  and 
impurities.  Both  the  public  and  private  individuals  are  interested  in 
the  construction  of  proper  sewers  and  drains.  But  a  proper  system 
of  sewerage  and  drainage  can  seldom,  if  ever,  be  brought  into  exist- 
ence except  through  the  instrumentality  of  the  public  authorities. 
Individual  effort  is  generally  inadequate.  The  public  has  such  an  in- 
terest in  the  improvements  that  it  may  order  their  construction,  and 
the  individuals  who  can  use  them,  and  whose  property  is  specially 
benefited  thereby,  have  such  an  interest  in  them  that  they  may  be 
ordered  and  compelled  to  pay  for  them  by  paying  special  taxes  levied 
upon  their  property  to  pay  for  their  construction.  Of  course,  however, 
only  those  whose  property  is  specially  benefited  by  the  improvements 
can  be  compelled  to  pay  such  taxes.  Special  taxes  to  pay  for  sewers 
and  drains  can  be  levied  only  upon  the  property  of  persons  who  can 
use  such  sewers  and  drains,  and  not  upon  persons  who  cannot  use 
them.  And  the  taxes  should  be  apportioned  in  accordance  with  the 
special  benefits  received  by  each  individual  severally.  Persons  whose 
lots  do  not  abut  upon  a  sewer  or  drain,  or  some  branch  thereof,  but 
who  would  have  to  construct  a  ditch  or  sewer  or  drain  through  some 
other  person's  premises,  in  order  to  reach  the  public  sewer  or  drain, 
would,  of  course,  not  be  liable  to  pay  such  taxes;  as  evidently  they 
could  not  of  their  own  choice  and  own  volition  use  the  public  sewer 
or  drain;  and  persons  whose  lots  are  lower  than  the  public  sewer  or 
drain,  and  who  could  not  force  their  sewerage  and  waste  waters  up 
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hill  to  the  public  sewer  or  drain,  would  also,  of  course,  not  be  liable 
to  pay  special  taxes  for  the  construction  oi  the  same. 

In  these  particulars  the  use  of  sewers  and  drains  differs  from  the 
use  of  public  streets  and  alleys;  for  persons  whose  lots  abut  upon  any 
public  street  or  alley  in  a  city,  may,  by  reason  thereof,  and  in  connec- 
tion with  their  lots,  use  all  the  streets  and  alleys  of  the  city ;  and  this, 
whether  their  lots  are  higher  or  lower  than  the  particular  street  or  al- 
ley upon  which  their  lots  abut.  Hence  arguments  in  cases  where 
special  taxes  have  been  levied  to  pay  for  street  improvements,  can- 
not in  all  cases  be  made  applicable  in  cases  where  special  taxes  have 
been  levied  to  pay  for  the  construction  or  maintenance  of  sewers  or 
drains.  And  while  there  is  a  distinction  between  taxes  for  street  im- 
provements and  taxes  for  the  construction  of  sewers  and  drains,  there 
is  a  still  broader  distinction  between  general  taxes,  levied  for  general 
revenue  purposes,  and  local  or  special  taxes,  levied  for  the  payment 
of  local  improvements,  such  as  streets  and  alleys,  and  sewers  and 
drains.  One  is  levied  directly  for  public  purposes,  although  it  may 
indirectly  and  remotely  be  beneficial  to  private  individuals;  while 
the  other  is  levied  directly  for  the  purpose  of  procuring  payment  for 
the  special  benefits  conferred  upon  individuals,  although  the  improve- 
ment may  also  be  beneficial  to  the  public  generally.  Special  taxes 
should  be  levied  only  for  special  benefits  conferred  upon  the  property 
of  the  individuals  taxed,  and  never  for  the  general  benefits  received 
and  shared  by  all  the  members  of  the  public  in  general;  while  general 
taxes  should  be  levied  only  for  the  public  benefit.  To  levy  a  special 
tax  upon  the  property  of  particular  individuals,  for  general  revenue 
purposes,  would  be  a  violation  of  section  1,  art.  11,  of  the  constitu- 
tion. Hammett  y.  Philadelphia,  6S  Pa.  St.  146;  Tide-water  Co,  v. 
Coster,  18  N.  J.  Eq.  518;  Dyar  v.  Farmington,  70  Me.  515. 

In  street  improvements,  it  is  sometimes  difficult  to  separate  the 
special  benefits  to  individuals  from  the  public  benefits  to  all;  for  the 
two  are  sometimes  so  intimately  connected  with  each  other  that  they 
cannot  well  be  separated.  The  ability  of  an  abutting  lot-owner  to  pass 
directly  from  his  lot  into  a  public  street,  and  from  the  street  to  his  lot, 
is  a  special  benefit  as  to  him ;  yet  to  travel  upon  the  street  in  front  of 
his  lot,  or  to  or  from  the  line  of  his  lot,  is  a  general  benefit  which  he 
may  enjoy  in  common  with  all  the  other  members  of  the  public, 
(Trosper  v.  Commissioners,  27  Kan.  391,  393,  394;)  and  because  of 
this  difficulty  in  separating  the  two  kinds  of  benefit  from  each  other, 
injustice  may  often  be  done,  and  sometimes  is  done.  But  such  need 
not  often  be  the  case  with  respect  to  taxes  for  the  construction  of 
sewers  or  drains.  With  respect  to  sewers  and  drains,  the  general  and 
the  special  benefits  are  usually  more  distinct,  and  special  taxes  may 
be  levied  for  the  payment  for  each  kind  of  benefit  with  greater  cer- 
tainty. With  respect  to  sewers,  it  may  generally  be  known,  almost 
to  a  certainty,  just  what  particular  sewer  or  sewers  will  carry  off  or 
assist  in  carrying  off  the  particular  sewerage  of  each  particular  lot- 
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owner;  and  only  those  who  can  use  such  sewer  or  sewers  should  be 
taxed  specially  to  pay  for  their  construction  or  maintenance,  and  each 
should  be  taxed  specially  only  for  the  amount  of  the  special  benefits 
which  the  sewer  or  sewers  might  confer  upon  him,  and  each  should 
be  taxed  specially,  precisely  in  proportion  to  the  benefits  which  each 
might  individually  receive.  As  illustrating  these  propositions,  we 
would  refer  to  the  following  authorities :  Thomas  v.  Oain,  35  Mich* 
156;  Tide-water  Co.  v.  Coster,  18  N.  J.  Eq.  618;  Cleveland  v.  Tripp, 
13  E.  I.  50;  Hammett  v.  Philadelphia,  65  Pa.  St.  146;  Washington 
Ave.  69  Pa.  St.  352;  Nichols  v.  Bridgeport,  23  Conn.  189;  City  of 
Hartford  v.  West  Mid.  Dist.  45  Conn.  462 ;  Dyar  v.  Farmington,  70 
Me.  515;  Crawford  v.  People,  82  111.  557;  City  Praying  for  Opening 
Streets,  20  La.  Ann.  497;  2  Desty,  Tax'n,  1237,  1238. 

Some  of  these  cases  are  with  reference  to  sewers  and  drains,  but 
the  most  of  them  are  with  reference  to  street  improvements;  but  all 
illustrate  the  limitations  placed  upon  the  levying  of  local  or  special 
taxes. 

Also,  before  special  taxes  can  be  made  a  fixed  and  permanent 
charge  upon  the  property  of  individuals,  the  owners  must  have  notice 
thereof,  with  an  opportunity  to  be  heard,  and  an  opportunity  to  con- 
test their  validity  and  fairness.  Gatch  v.  City  of  Des  Moines,  18  N. 
W.  Eep.  310,  decided  by  the  supreme  court  of  Iowa,  January  31, 
1884;  3  Amer.  &  Eng.  Corp.  Cas.  622, and  note,  and  cases  there  cited; 
Thomas  w.Gain,  35  Mich.  156;  Lampson  v.  Drain  ComWs,  45  Mich. 
150;  S.  C.  7  N.  W.  Rep.  772;  City  of  Nashville  v.  Weiser,  54  111.  246; 
Butler  V.  City  of  Chicago,  56  111.  341 ;  Stuart  v.  Palmer,  74  N.  Y.  183; 
Sewall  V.  City  of  St.  Paid,  20  Minn.  511,  (Gil.  459;)  State  v.  Road 
Com'rs,  41  N.  J.  Law,  83 ;  County  of  Santa  Clara  v.  Southern  P.  It.  Co. 
13  Amer.  &  Eng.  Ry.  Cas.  183;  S.  C.  18  Fed.  Rep.  385. 

This  proposition  will,  indeed,  apply  to  all  taxes  upon  property,  gen- 
eral as  well  as  special.  With  reference  to  general  taxes,  however, 
the  statutes  are  usually  a  sufficient  notice  to  the  owners  of  property^ 
for  the  statutes  themselves  usually  provide  for  levying  and  collecting 
such  taxes  annually,  and  fix  a  time  within  which  the  assessment  shall 
be  made,  a  specific  time  and  place  for  the  equalization  of  the  assess- 
ment, a  specific  time  and  place  for  the  levying  of  the  taxes,  a  time 
within  which  the  amount  of  the  taxes  shall  be  placed  upon  the  tax- 
books,  and  a  specific  time  for  the  tax-books  to  be  delivered  to  the  tax 
collector  or  treasurer,  and  a  specific  time  for  the  taxes  to  become  a 
lien  upon  the  property  taxed.  Hence  it  is  generally  unnecessary  to 
give  any  specific  notice  with  reference  to  the  assessment  or  levy  of 
general  taxes.  Oulf  R.  Co.  v.  Morris,  7  Kan.  226.  But  the  statutes 
alone  cannot  usually  furnish  a  sufficient  notice  to  property  owners 
with  regard  to  special  taxes  levied  upon  their  property ;  for  special 
taxes  are  levied  at  very  irregular  periods  of  time,  for  various  pur- 
poses, and  in  various  modes.  Hence  it  is  generally  necessary  to 
f;ive  to  property  owners  some  specific  notice  with  regard  to  special 
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taxes.  It  is  not  necessary,  however,  in  any  case  that  the  notice 
Bhould  he  personally  served  upon  the  property  owner,  or  that  the 
proceeding  should  be  a  judicial  proceeding;  but  any  notice  that  will 
enable  the  property  owner  to  procure  a  hearing  before  some  oflScer, 
board,  or  tribunal,  and  to  contest  the  validity  and  fairness  of  the 
taxes  assessed  against  him,  before  the  same  shall  become  a  fixed  and 
established  charge  upon  his  property,  will  be  sufficient.  Nor  is  it 
necessary,  in  any  case,  that  the  notice  should  be  given  before  the 
taxes  are  levied.  All  that  is  necessary  is  that  the  notice  shall  be 
given  before  the  taxes  shall  have  become  such  a  fixed  and  permanent 
charge  that  the  property  owner  can  have  no  adequate  remedy  to  con- 
test their  validity  or  fairness.  In  support  of  the  foregoing  proposi- 
tions we  would  cite  the  following  authorities :  Cleveland  v.  Tripp,  13 
R.  I.  50;  Allen  v.  Charlestown,  111  Mass.  123;  City  of  St  Louis  v. 
CEters,  36  Mo.  456 ;  In  re  De  Peyster,  80  N.  Y.  565 ;  Dunning  v.  Tazvn- 
ship  Drain  Comers,  44  Mich.  518;  S.  C.  7  N.  W.  Rep.  239;  Davidson 
V.  New  Orleans,  96  U.  8.  97;  McMiUen  v.  Anderson,  95  U.  S.  37; 
Finnell  v.  Kates,  19  Ohio  St.  405;  McMicken  v.  City  of  Cincinnati, 
4  Ohio  St.  395;  Nichols  v.  Bridgeport,  23  Conn.  190. 

The  taxes  may  be  levied  provisionally  before  the  notice  is  given, 
and  be  made  a  permanent  charge  afterwards.  But,  as  before  stated, 
the  taxes  cannot  become  a  fixed  and  permanent  charge  until  after 
sufficient  notice  has  been  given,  and  the  property  owner  had  ample 
time  and  opportunity  to  contest  their  legality  and  fairness.  In  the 
present  case,  the  statutes  do  not  require  that  any  notice  shall  be  given; 
hence  the  defendants  in  error  (plaintiffs  below)  claim  that  the  stat- 
ute purporting  to  authorize  the  construction  of  sewers  and  drains  is 
nnconstitutional  and  void,  and  therefore  that  no  special  taxes  for  the 
construction  of  sewers  or  drains  can  be  levied;  while  the  plaintiffs 
in  error  (defendants  below)  claim  that  the  statute  is  valid,  and  that 
no  notice  of  any  kind  is  necessary.  We  do  not  agree  with  either  of 
the  parties.  We  think  that  the  statute  is  valid,  and  still  that  a  no- 
tice is  required.  Of  course,  if  no  other  or  paramount  law  required 
that  notice  should  be  given,  then  we  would  think  that  the  statute 
would  be  sufficient  within  itself,  and  that  no  notice  of  any  kind  would 
be  required;  but  we  think  there  is  another  and  paramount  law  re- 
quiring a  notice.  This  other  and  paramount  law  is  embodied  in  the 
fourteenth  amendment  to  the  constitution  of  the  United  States,  which 
provides  as  follows:  "Nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  law."  Such  a 
law  is  probably  also  embodied  within  some  of  the  provisions  of  our  own 
constitution,  though  not  so  clearly  as  in  the  said  fourteenth  amend- 
ment. As  before  stated,  we  think  that  the  statute  is  valid,  but,  never- 
theless, that  notice  of  some  kind  must  be  given;  but,  as  the  statute 
says  nothing  about  a  notice,  the  city  evidently  has  a  broad  and  almost 
unlimited  discretion  with  reference  to  the  kind  of  notice  that  may  be 
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given,  and  the  manner  in  which  it  may  be  given.  When  the  legisla- 
ture provided  that  a  city  of  the  first  class  should  have  the  power  to 
provide  for  a  system  of  sewerage  and  drainage,  it  incidentally  and 
impliedly  gave  power  to  the  city  to  use  all  the  means  for  providing 
for  such  system  of  sewerage  and  drainage  as  might  be  required  or 
might  be  necessary  under  any  law  or  laws  of  the  state  or  the  United 
States,  including  both  the  state  and  the  federal  constitutions. 

The  question  then  arises,  was  the  notice,  which  was  in  fact  given 
in  the  present  case,  sufiBcient  ?  Now,  we  cannot  say  that  it  was  wholly 
and  entirely  insu£Scient.  After  the  sewers  were  constructed  and  their 
cost  determined,  and  on  September  4,  1888,  the  mayor  and  council 
passed  an  ordinance  provisionally  levying  special  taxes  upon  the  own- 
ers of  property  within  the  several  sewer  districts  where  such  sewers 
had  been  constructed.  This  ordinance  was  regularly  and  duly  pub- 
lished in  the  official  newspaper  of  the  city  on  September  8,  1683. 
On  Saturday,  September  22,  1883,  and  on  Monday,  September  24, 
1883,  a  notice  was  published  in  the  official  newspaper  giving  notice 
to  all  property  owners  within  said  sewer-districts  to  appear  at  a  spec- 
ial meeting  of  the  city  council  to  be  held  Monday,  September  24, 1SS3, 
at  8  o'clock  p.  H.,  to  hear  all  complaints  that  might  be  made  with  re- 
spect "to  the  valuation  asserted  by  the  appraisers  of  any  lots  or  pieces 
of  ground  contained**  in  said  sewer-districts.  On  October  6,  1883, 
another  ordinance  was  passed,  finally  levying  the  special  taxes  upon 
the  property  of  the  lot-owners  in  said  sewer-districts,  and  on  October 
16,  1883,  this  ordinance  was  duly  published  in  the  official  newspaper, 
and  under  the  laws  of  Kansas  these  taxes  could  not  become  a  fixed 
and  established  charge  or  lien  upon  the  property  taxed  prior  to  No- 
vember 1,  1883,  when  the  tax -books  are  required  by  law  to  be  deliv- 
ered to  the  county  treasurer  to  enable  him  to  collect  the  taxes.  Sec- 
tion 85  of  the  Tax  Law  of  1876,  (Comp.  Laws  1879,  c.  107,  §  85.) 

Now,  the  property  owners  had  some  notice  with  regard  to  the  taxes 
assessed  against  them, — (1)  from  the  city  ordinance  published  Sep- 
tember 8,  1883;  (2)  from  the  direct  notice  given  to  them  and  pub- 
lished September  23  and  24,  1883;  and  (3)  from  the  city  ordinance 
published  October  16, 1883, — and  they  had  ample  time  after  such  no- 
tice, and  before  the  taxes  became  a  fixed  lien  or  charge  upon  their 
property,  November  1, 1883,  to  apply  to  the  city  council  to  make  cor- 
rections or  changes  in  their  taxes,  or  to  commence  an  action  in  the 
district  court  to  enjoin  all  further  proceedings,  or  for  some  other  suf- 
ficient and  adequate  relief.  We  cannot  say  that  the  notice  in  this 
case  was  wholly  and  entirely  insufficient,  and  yet  it  was  defective  in 
several  particulars.  Neither  the  ordinances  nor  the  notice  published 
in  the  official  newspaper  contained  any  mention  of  the  particular 
property  taxed,  or  of  the  owners  thereof,  and  the  notice  published  in 
the  official  newspaper  was  for  too  short  a  period  of  time  prior  to  the 
special  meeting  of  the  city  council  to  hear  complaints ;  and  it  was 
further  defective  in  not  giving  to  the  lot-owners  the  privilege  of  mak- 
ing all  the  objections  which  they  might  have  desired  to  make  with 
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referenoe  to  the  validity  or  fairness  of  the  special  taxes.  It  gave  to 
them  the  privilege  only  of  making  complaint  concerning  the  valua- 
tion  of  the  lots  as  assessed  by  the  appraisers,  and  nothing  more.  None 
of  the  objections  which  the  defendants  in  error  (plaintiffs  below)  now 
make  to  the  validity  and  fairness  of  said  taxes  had  they  any  right  to 
make  within  the  terms  of  said  notice.  Taking  the  ordinances  and 
the  notice  together,  however,  the  combined  notice  which  they  gave 
was  probably  sufficient  to  render  the  tax  proceedings  valid,  except 
for  substantial  reasons ;  but  for  substantial  reasons  the  taxes  might 
still  be  void  or  voidable;  probably  only  voidable.  We  shall  here- 
after consider  the  other  reasons  which  the  defendants  in  error  (plain- 
tiffs below)  now  urge  as  grounds  for  holding  that  the  taxes  are  void 
or  voidable. 

The  defendants  in  error  (plaintiffs  below)  also  claim  that  the  stat- 
ute authorizing  the  construction  of  sewers  and  drains  is  unconsti- 
tutional, for  the  further  reason  that  it  does  not  provide  for  levying 
taxes  with  reference  to  the  special  benefits  resulting  from  the  improve- 
ments to  the  property  taxed  or  to  the  owners  thereof;  and  they  also 
claim  that  the  taxes  were  not,  in  fact,  levied  with  reference  to  result- 
ing benefits.  The  taxes  were,  in  fact,  levied  in  proportion  to  the 
value  of  the  lots  taxed,  without  the  improvements  thereon.  Now,  as 
the  statute  does  not  prescribe  any  mode  for  the  apportionment  of  the 
taxes,  we  would  think  the  city  would  have  a  right  to  adopt  any  mode 
that  would  be  fair  and  legal;  and  we  would  also  think  that  the  mode 
adopted  by  the  city  was  fair  and  legal.  Of  course,  it  might,  in  par- 
ticular instances,  work  injustice  or  hardship,  and  not  be  legal  or  valid; 
and  in  all  probability  there  are  such  instances  in  the  present  case ; 
but,  looking  at  it  as  a  mere  rule  of  apportionment,  we  think  it  is 
valid.  There  are  various  modes  of  apportionment,  among  which  are 
the  following:  (1)  In  accordance  with  the  special  benefits  directly 
ascertained  by  assessors  or  appraisers;  (2)  in  accordance  with  the 
value  of  the  lots  without  the  improvements  on  them ;  (3)  in  accord- 
ance with  the  value  of  the  lots  with  the  improvements  on  them;  (4) 
in  proportion  to  the  frontage  of  the  lots;  (5)  in  proportion  to  the 
superficial  area  of  the  lots.  The  first  would  undoubtedly  be  valid, 
though  it  might  be  difficult  to  make  it  practicable.  The  second,  we 
think,  lA  also  valid  as  a  general  rule  of  apportionment.  Downer  v. 
Boston,  7  Gush.  277 ;  Wright  v.  Boston,  9  Gush.  233,  With  reference 
to  the  other  modes,  we  do  not  now  wish  to  express  any  opinion. 

The  defendants  in  error  (plaintiffs  below)  also  claim  that  there  was 
no  detailed  estimate  made  by  the  city  engineer,  and  that  the  estimates 
that  were  in  fact  made  were  not  under  oath.  We  think  the  esti- 
mates are  subject  to  some  criticism  in  both  of  these  respects.  The 
aggregate  costs  for  some  of  the  excavations,  and  for  some  of  the 
masonry  work,  do  not  seem  to  have  been  stated  in  the  estimates,  and 
no  sufficient  data  are  given  whereby  such  costs  may  be  ascertained 
or  known;  nor  does  it  appear  that  the  estimates  were  under  oath, — 
that  is,  it  does  not  appear  that  the  city  engineer  took  any  special 
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oath  with  reference  to  these  estimates,  which  we  think  is  necessary 
under  said  section  22 ;  and  this  we  think  is  not  a  mere  technicality, 
but,  as  we  shall  hereafter  see,  is  a  matter  of  substance.  The  defend-^ 
ants  in  error  (plaintiffs  below)  also  claim  that  power  was  wrongfully 
delegated  by  the  mayor  and  council  to  the  city  engineer.  Now,  thia 
does  not  fully  appear,  and  probably  it  was  not  the  case.  The  defend- 
ants in  error  (plaintiflFs  below)  also  claim  that  the  form  of  the  oath 
taken  by  the  appraisers  was  not  the  form  required  by  statute,  and 
was  insufficient.  Now,  the  statute  does  not  prescribe  any  form  of 
the  oath  for  the  appraisers  in  this  class  of  improvements,  and'  wfr 
see  no  particular  objection  to  the  form  of  the  oath  that  was  taken. 
It  is  further  claimed  by  the  defendants  in  error  (plaintiffs  below)  that 
the  taxes  levied  were  in  excess  of  the  estimates  made  by  the  city  en- 
gineer,  and  also  claim  that  the  estimates  themselves,  as  thus  made, 
were  16  per  cent,  in  excess  of  the  real  estimates  of  the  cost  of  the. 
work.     And  all  this  appears  to  be  true  from  the  record. 

The  excess  of  the  taxes  over  and  above  the  estimates  made  by  the- 
city  engineer  appears  to  be  $5,204.79,  and  these  estimates  are  in 
fact  16  per  cent.,  or  something  over  $6,000,  above  the  reai  estimates 
of  the  cost  of  the  improvements  in  cash,  making  the  taxes  appear 
to  be  over  $11,000  in  excess  of  tiie  real  estimates  of  the  cost  of  the 
improvements  in  cash.  The  real  facts  are  probably  not  quite  so  bad,- 
but  still  the  taxes  are  very  largely  in  excess  of  the  estimates  of  the 
cost  of  the  improvements  in  cash;  at  least  16  per  cent.,  and  probably 
much  more.  This  is  all  in  violation  of  section  22  of  the  first-class  city 
act.  That  section  requires  that  the  estimates  shall  be  in  detail,  and 
under  oath,  and  that  the  cost  of  the  improvements  shall  not  exceed 
the  estimates,  and  that  the  city  shall  not  be  liable  for  any  greater 
amount  than  such  cost.  All  of  these  provisions  were  partially,  at 
least,  ignored.  Everything  connected  with  this  case  was  done  after 
section  22  was  enacted  in  1881,  and  one  of  the  estimates  was  made,, 
and  the  work  was  probably  all  done,  and  the  taxes  were  all  levied, 
after  said  section  was  amended  in  1883;  and  yet  it  would  seem  that 
the  city  engineer,  and  the  mayor  and  council,  ignored  the  provisions 
of  that  section  to  a  very  great  extent.  The  legislature  evidently  in- 
tended that  the  section  should  be  strictly  complied  with;  hence  they 
required  that  the  city  engineer  should  make  "a  detailed  estimate"  of 
the  cost  of  the  work,  and  should  make  the  same  "under  oath,"  and 
that  the  cost  of  the  work  should  not  exceed  this  estimate.  It  was- 
evidently  the  intention  of  the  legislature  that  the  work  should  not  cost 
the  city  or  the  lot-owners  more  than  it  was  actually  worth  in  cash^ 
Hence  this  "detailed  estimate,"  hence  this  special  "oath"  of  the  city 
engineer,  and  hence  the  other  rigid  and  explicit  provisions  contained 
in  said  section  22  with  reference  to  the  cost  of  the  work.  All  this 
was  ignored  by  the  city  authorities.  We  think  that  the  city  authori- 
ties, by  ignoring  the  provisions  of  said  section  22,  have  rendered  the^ 
special  taxes  which  they  levied  on  the  lot-owner's  property  at  least. 
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voidable,  if  not  void.  The  ease  of  GUmore  v.  Norton,  10  Kan.  491, 
508,  was  decided  under  a  different  statute,  and  can  have  no  applica- 
tion to  this  case.  Besides,  the  taxes  and  the  cost  or  the  work  in  that 
case  were  for  much  less  than  the  estimated  cost  of  the  work. 

We  think  the  defendants  in  error  (plaintiffs  below)  are  entitled  to 
their  injunction,  and  the  judgment  of  the  court  below  will  therefore 
be  affirmed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  CALIFORNIA. 


Abnold  v.  Johnson.     (No.  8,562.) 

Filed  February  8,  1885. 

Pledge — Tndo'rsed  Certificates  of  Btock — Effect  of  Det.tveri. 

The  voluntary  delivery  by  the  owner  to  a  third  person  of  indorsed  ccrtifl- 
cates  of  stock,  constitutes  the  latter  the  apparent  owner,  and  the  real  owner 
cannot  recover  the  stock  from  a  pledgee  of  such  apparent  owner. 

Department  2.  Appeal  from  the  superior  coart  of  the  citj  and 
county  of  San  Francisco. 

G.  F.  d  W.  H.  Sharp,  for  appellants. 

Wallace  dt  Hastings,  for  respondents. 

By  the  Goubt.  The  difference  between  this  case  and  Barstow  t. 
Savage  Min.  Co.  .  Pao.  Bep.  349,  is  that  in  this  case  the  owner  of 
the  stock  voluntarily  delivered  the  indorsed  certificates  to  the  person 
who  pledged  it,  while  in  that,  the  indorsed  certificates  were  stolen  from 
the  owner  of  the  stock.  In  this  case  the  owner  allowed  another  to 
assume  the  apparent  ownership  of  the  stock.  In  that,  the  owner  did 
not  allow  another  to  assume  the  apparent  ownership.  The  distinction 
IS  an  important  one,  and  brings  this  case  within  the  rule  stated  in 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325,  cited  approvingly  in  Bar- 
stow  V.  Savage  Min.  Co.,  supra.  Vide  Ambrose  v.  Evans,  4  Pac.  Rep.  960. 

Judgment  and  order  affirmed. 


M  Cal.  403 

Cdmmings  v.  Conlan.     (No.  9,371.) 

l^'iled  February  5,  1SS5. 

SETTLTC^reNT  OF  StATEMKXT  ON  APPBAIi — ChANOE  OF  JUDGIB. 

Where  the  judge  who  tried  a  ca*!e  is  sucteeded  in  office  by  another,  who 
hears  and  denies  ^a  motion  for  a  new  trial,  duly  made  upon  the  records  and 
minutes  of  the  court,  the  subsequent  statement,  on  appeal  from  the  order  deny- 
ing such  motion,  must  be  settled  liy  the  judge  who  made  such  order,  and  not 
by  tlie  judge  who  originally  tried  the  case. 

In  bank.  Motion  to  dismiss  plaintiff's  appeal  from  superior  court 
of  Sacramento  county. 

J.  O.  Severance,  for  appellant. 

L.  S.  Faylor,  for  respondent. 

Sharpstein,  J.  This  case  was  tried  in  Sacramento  before  Hon.  S. 
G.  Denson,  the  late  judge  of  the  late  Sixth  judicial  district,  and  find- 
ings and  judgment  against  the  plaintiff  were  filed  on  the  seventeenth 
of  May,  1878.  On  the  twenty-fifth  of  the  same  month  of  the  same 
year  the  plaintiff  filed  and  served  a  notice  of  motion  for  a  new  trial 
on  the  sole  ground  of  "insufficiency  of  the  evidence  to  justify  said  de- 
cision therein,  and  that  it  is  against  law,"  and  stated  in  said  notice 
that  said  motion  would  "be  made  and  heard  upon  the  records  and 
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minutes  of  the  court  in  said  action."  This  motion  was  heard  before 
the  Hon,  T.  B.  MoFabland,  judge  of  the  superior  court  of  Sacramento 
county,  which,  intermediate  the  filing  and  hearing  said  motion,  had 
succeeded  to  the  jurisdiction  of  said  late  district  court.  On  the  sev- 
enteenth of  September,  1883,  said  motion  was  denied.  Thereupon 
the  plaintiff's  counsel  prepared  a  statement  on  appeal,  which  defend- 
ant's counsel  moved  to  have  stricken  out  on  several  grounds  which 
it  is  unnecessary  to  specify.  This  motion  was  heard  before  the  judge 
of  said  superior  court,  and  by  him  denied.  The  parties  stipulated 
that  said  judge  should  hear  said  motion,  and  if  he  denied  it,  "settle 
the  statement  on  the  same  day  and  time."  Instead  of  doing  so,  how- 
ever, he  ''ordered  that  the  settlement  of  the  said  statement  on  appeal 
jjQ  ♦  ♦  ♦  referred  to  the  Hon.  S.  C.  Dbnson,  ex-judge  of  the  dis- 
trict court  of  the  Sixth  judicial  district  in  and  for  the  county  of  Sac- 
ramento. "  And  the  statement  before  us  has  the  following  certificate 
appended  to  it : 

"The  foregoing  corrected  and  amended  statement  having  been  submitted 
to  me  for  settlement,  I  have  very  little  recollection  of  what  occurred  upon  the 
trial;  but  the  defendant's  amendment  having  been  incorporated  into  plain* 
tiff's  draught,  I  presume  the  statement  to  be  now  correct,  and  therefore  now 
allow  and  certify  the  same  to  be  a  correct  statement  of  the  case. 

**S.  C.  Denson,  Ex-District  Judge. 

** Sacramento,  December  13,  1883.'* 

If  this  constitutes  a  statement  on  appeal,  it  is  our  duty  to  review 
the  order  appealed  from.  The  statement  was  not  settled  by  the  judge 
who  heard  and  denied  the  motion  for  a  new  trial.  The  decision  ex- 
cepted to — the  denial  of  plaintiff's  motion  for  a  new  trial — was  made 
by  the  judge  of  said  superior  court,  and  not  by  the  judge  of  said  late 
district  court.  If  the  plaintiff,  in  his  notice  of  intention  to  move  for 
a  new  trial,  had  stated  that  it  would  be  made  upon  a  statement  of  the 
case,  and  had  prepared  and  served  such  statement  in  the  manner  and 
within  the  time  prescribed  in  the  Code,  the  judge  who  tried  the  case 
and  made  the  decision  excepted  to,  would  have  been  the  proper  per- 
son to  settle  such  statement,  whether,  at  the  time  it  was  presented  to 
him  for  settlement,  he  was  a  judge  or  had  ceased  to  be  one. 

The  plaintiff  did  not  give  notice  of  his  intention  to  move  upon  a 
statement,  nor  prepare  or  present  one  for  settlement  before  his  mo- 
tion was  heard  and  denied.  But  he  did  move  upon  the  records  and 
the  minutes  of  the  court,  and  his  motion  was  not  heard  before  the 
judge  who  tried  the  case,  but  before  his  successor,  who  denied  the 
motion.  To  that  order  the  plaintiff  excepted,  and  from  it  this  ap- 
peal is  taken.  Section  661,  Code  Civil  Froc,  provides  that  in  a  case 
like  this  the  judgment  roll,  and  a. statement  to  be  prepared  after 
the  motion  is  decided,  with  a  copy  of  the  order,  shall  constitute  the 
record  on  appeal ;  and  then  fixes  the  time  within  which  such  subse- 
quent statement  shall  be  proposed  and  amendments  thereto  be  pre- 
pared, and  thereafter  proceedings  shall  be  had  as  provided  by  section 
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659,  Code  Civil  Proo.;  "but  the  statement  shall  only  contain  the 
grounds  argaed  before  the  court  for  a  new  trial,  and  so  much  of  the 
evidence  or  other  matter  as  may  be  necessary  to  explain  them;  and 
it  shall  be  the  duty  of  the  judge  to  exclude  all  other  evidence  or  mat- 
ter from  the  statement."  Subdivision  3  of  section  659,  above  re* 
ferred  to,  provides  that  where  an  action  is  tried  by  a  judge  he  shall 
settle  the  statement  on  motion  for  a  new  trial. 

But  the  question  here  is,  who  shall  settle  a  statement  proposed  on 
appeal,  after  a  motion  for  new  trial  has  been  heard  and  decided  ?  And 
that,  we  think,  is  answered  by  section  653,  Code  Gvil  Froc*,  which 
provides  in  substance  that  the  judge  or  judicial  officer  who  made  the 
decision  excepted  to  shall  settle  the  bill  of  exceptions,  whether,  at  the 
time  it  is  presented  to  him,  he  is  or  is  not  such  judge  or  judicial  offi- 
cer. And  this  view  of  the  question  is  strengthened  by  the  provision  of 
section  661,  that  "the  statement  shall  only  contain  the  grounds  argued 
before  the  court  for  a  new  trial,  and  so  much  of  the  evidence  or  other 
matter  as  may  be  necessary  to  explain  them***  This  certainly  seems 
to  contemplate  a  settlement  of  the  statement  by  the  judge  who  heard 
the  argument  for  a  new  trial.  And  we  think  that  he  was  the  only 
person  who  could  settle  a  statement,  on  appeal  from  an  order  made  by 
him,  unless  he  had  died,  been  removed  from  office,  become  disquali* 
fied,  or  was  absent  from  the  state. 

The  appeal  is  not  from  any  decision  of  said  late  district  court,  and 
there  is,  in  our  opinion,  no  authority  or  reason  for  holding  that  the 
judge  of  that  court  should  settle  a  statement  on  appeal  from  a  decis- 
ion made  by  the  judge  of  the  superior  court.  In  the  absence  of  a 
statement  settled  by  the  judge  who  made  the  decision  excepted  to,  we 
have  no  jurisdiction  to  review  said  decision.      Appeal  dismissed. 

We  concur:  Mtbiok^  J.;  MoKikstbt,  J«;  Mob&isoNi  C*  J.;  Mo* 
KsB,  J.  i  Boss,  J. 

Thobnton  J.,  dissents. 


CS  Cal.  Unrflp.  «8) 

PboPLB  V.  HOLLADAT.      (No.  8,501.)* 

Filod  Febraary  7, 1885. 

Fbzob  JirDaMKirr--CoNci:.u8ivENBS8  to  Bab  Subsbqitent  Acnoif. 

A  judgment  iii^ainst  a  cityia  a  former  action,  declarin|;  that  no  dedication  of 
certain  land  had  been  made,  is  a  bar  to  a  subsequent  action  bj  the  citf  against 
the  same  parties  to  obuin  possession  of  the  land  under  the  same  claim  of  al- 
leged dedication. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
junty  of  Ban  Francisco. 

i/.  F.  Cowdery,  for  appellant. 

S.  W.  HoUaday,  W.  G.  Belcher,  and  Masiiek,  Beleher  d  MasHck,  fbr 
respondent. 

Boss,  J.  The  question  involved  in  this  action  is  the  precise  ques* 
tion  that  was  involved  in  the  action  brought  in  the  year  1S6S,  in  the 

*  Bevened  In  banc.    See  9  Pao.  056.  6S  CaL  43S. 
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late  Fourth  district  court,  by  the  same  plaintiff  against  the  same  de- 
fendant;  that  is  to  say,  the  alleged  dedication  by  the  lawful  owner 
and  proprietor  thereof,  prior  to  the  year  1863,  to  public  use  as  a  pub- 
lic square  by  the  name  of  *' Lafayette  Park,"  of  the  lots  of  land  in 
controversy.  In  the  former  action,  after  trial,  it  was,  on  the  eleventh 
day  of  Julyi  1864,  solemnly  adjudged  that  no  such  dedication  was 
ever  made  or  suffered,  but  that,  on  the  contrary,  the  property  in  ques- 
tion was,  at  the  time  of  the  commencement  of  that  action,  and  at 
the  time  of  the  trial  thereof  and  judgment  therein,  the  private  prop- 
erty of  the  defendant,  HoUaday,  free  and  clear  of  any  and  all  dedica- 
tion whatsoever.  That  judgment,  being  the  judgment  of  a  court  of 
concurrent  jurisdiction  directly  npon  the  point,  is  conclusive  as  re- 
spects the  same  matter  now  again  directly  in  question  between  the 
same  parties.  The  correctness  of  the  position  of  the  learned  counsel 
for  the  appellant  in  regard  to  the  effect  of  the  act  of  congress  of  July 
1,  1864,  may  be  conceded,  and  yet  it  does  not  aid  the  appellant. 

If  the  property  in  dispute  was  dedicated  in  1858  to  public  use,  of 
course  the  act  of  congress  of  1864  did  not  destroy  or  in  any  respect 
impair  such  dedication;  but  on  the  contrary,  as  said  here  in  Hoadley 
V.  San  Francisco,  60  Cal.  274,  "by  granting  and  relinquishing  the  title 
of  the  United  States  to  the  city  for  the  uses  and  purposes  mentioned 
in  the  act  of  March  11,  1858,  it  ratified  and  confirmed  the  dedica- 
tion, and  made  it  operative  upon  the  legal  title,  as  well  as  such  title 
as  the  city  held  prior  to  the  act  of  July  1,  1864,  and  thus  virtually 
perfected  the  dedication."  But  if  there  was  no  dedication  prior  to 
the  passage  of  the  act  of  congress  of  July  1, 1864,  there  was  no  dedi- 
cation for  that  act  to  feed.  And  that  there  was  none  was  distinctly 
adjudged  by  the  Fourth  district  court  in  the  former  action.  It  is  too 
late  now  to  inquire  whether  there  was  error  in  that  adjudication.  As 
between  the  parties  thereto  and  their  privies,  that  judgment  conclu- 
sively established  that  there  had  theretofore  been  no  dedication  of  the 
disputed  property,  but  that  the  same  then  was  the  private  property 
of  the  defendant,  Holladay,  free  and  clear  of  any  and  all  dedication. 
And  as  the  present  action,  as  shown  by  the  plaintiff's  complaint,  is 
founded  upon  the  same  alleged  dedication  involved  in  the  former  ac- 
tion, the  judgment  in  that  is  a  complete  bar  to  the  present  one« 

Judgment  and  order  affirmed 

We  concur:     McEinstbt,  J.;  MoEeb,  J. 
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St.  Louis  Lager  Beer  Bottling  Co.  v.  Colorado  Nat.  Bank  op 

Denver. 

Filed  January  9, 1885. 

1.  Account  Stated  — Pleading— Averment  ow  the  Fact— Simple  Denial- 

Evidence  UNDER  THE  ISSUE. 

Au  averment  in  the  complaint  of  plaintiff  that  the  balance  claimed  to  be  re- 
maining upon  deposit  with  defendant,  a  hank,  was  an  agreed  balance,  or  that 
it  was  a  balance  ascertained  by  the  mutual  consent  of  the  parties,  would  render 
a  simple  denial  of  the  complaint  in  the  answer  insufficient  to  open  the  account 
stated  under  the  issues. 

2.  Same— Lack  of  Averment— Evidence  under  the  General  Denial. 

In  the  absence  in  the  complaint  of  a  count  technically  alleging  an  account 
stated,  defendant  can,  under  a  general  denial,  introduce  evidence  to  prove  an 
error  in  such  account. 

3.  Same— Impeachment — Fraud— Mibtakb. 

An  account  stated  may  be  impeached  for  fraud  or  mistake. 

4.  Bank  and  Depositor  —  Check  — No  Credits — Knowledge  by  Depositor^ 

Damages  for  Dishonoring. 

A  bank  cannot  be  held  responsible  for  damages  accruing  to  a  depositor 
through  the  dishonoring  of  his  check,  when  it  was  within  the  knowledge  of 
such  depositor  that  he  had  not  on  deposit  in  such  bank  funds  sufficient  to  pay  it. 

Error  to  the  district  court  of  Arapahoe  county. 

Harmon  dk  Ellis,  for  plaintiff  in  error. 

H.  G.  Dillon,  for  defendant  in  error. 

Beck,  C.  J.  Plaintiff  in  error  brought  this  suit  against  the  bank, 
the  defendant  in  error,  to  recover  an  alleged  balance  of  a  deposit  ac- 
count, amounting  to  the  sum  of  $504,  together  with  special  damages 
alleged  to  have  accrued  to  the  plaintiff  by  reason  of  defendant'^  re- 
fusal to  honor  its  certain  sight-check  for  $70,  drawn  in  favor  of  S.  H. 
Hastings  &  Co.  in  payment  of  a  car-load  of  empty  bottles.  The  plain- 
tiff raised  the  point  upon  .the  trial  that  the  second  count  of  this  com- 
plaint was  upon  an  account  stated,  and  that  no  evidence  was  admis- 
sible, under  the  pleadings,  to  show  that  errors  existed  in  the  account 
rendered  by  the  bank  to  the  plaintiff,  for  the  reason  that  none  were 
alleged  in  the  answer.  Bouvier  defines  an  account  stated  to  be :  ''An 
agreed  balance  of  accounts;  an  account  which  has  been  examined 
and  accepted  by  the  parties." 

"An  account  stated  alters  the  nature  of  the  original  indebtedness, 
and  is  itself  in  the  nature  of  a  new  promise  or  undertaking."  "An 
action  or  an  account  stated  is  not  founded  upon  the  original  items, 
but  upon  the  balance  ascertained  by  the  mutual  consent  of  the  par- 
ties."    Carey  v.  Petroleum  Co.  33  Cal.  697. 

There  is  no  averment  in  the  complaint  that  the  balance  claimed  to 
be  remaining  upon  deposit  was  an  agreed  balance,  or  that  it  was  a 
balance  ascertained  by  the  mutual  consent  of  the  parties.  Had  the 
complaint  been  in  this  form,  and  had  the  ans7/er  been  in  its  present 
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form  a  simple  denial,  there  would  have  been  force  in  the  objection  that 
the  account  stated  could  not  be  opened  under  the  issues. 

An  examination  of  the  second  count  discloses  that  it  sets  out  the 
evidence  of  the  state  of  the  accounts  between  the  parties  from  the 
twentieth  day  of  July,  1882,  up  to  and  including  the  fourth  day  of 
August  following,  for  the  purpose  of  showing,  by  debits  and  credits, 
the  balance  remaining  on  deposit  to  the  credit  of  the  plaintiff  on  the 
latter  day.  There  is  no  averment  that  the  balance  so  claimed  was 
stated,  or  an  agreed  balance,  nor  is  there  any  positive  averment  of 
the  amount  of  this  balance ;  by  computation,  it  may  be  seen  to  be 
the  same  amount  alleged  in  the  first  count,  to-wit,  $504.  This  count 
concludes  with  the  averment  that  on  said  fourth  day  of  August  the 
plaintiff  drew  a  sight-check  upon  the  defendant  for  the  sum  of  $70, 
payable  to  S.  H.  Hastings  &  Co.,  in  the  course  of  its  business,  in 
payment  of  a  lot  of  empty  bottles,  which  check  tue  defendant  re- 
fused to  pay,  alleging  damages  to  plaintiff  as  a  result  of  the  refusal* 
The  first  item  of  evidence  stated  in  this  count  is  that  on  the  twentieth 
day  of  July,  1882,  there  was  to  the  credit  of  the  plaintiff  in  the  bank 
of  the  defendant,  subject  to  sight-cheeks  of  the  plaintiff,  the  sum  of 
$1,289.73,  as  shown  by  the  deposit-book  furnished  by  defendant  to 
plaintiff. 

The  effect  of  the  foregoing  averments  is  well  described  oy  Judge 
CoMSTOCK  in  Emery  v.  Pease,  20  N.  Y.  64 : 

"The  pleader  has  set  forth  some  matters  of  evidence  having,  perliaps,  a 
slight  tendency  to  prove  that  the  account  had  been  taken,  and  the  balance  due 
to  the  plaintiff  ascertained  by  the  parties  according  to  the  principles  of  the 
agreement  between  them.  But  he  seems  ciiref ully  to  have  avoided  the  very 
conclusion  of  fact  which  alone  would  justify  a  suit  for  the  recovery  of  an  as- 
certained and  admitted  balance,  to-wit,  that  the  parties  had  stated  the  account 
and  that  the  statement  thus  made  showed  that  there  was  due  to  the  plaintiff 
the  sum  which  he  claimed  to  recover." 

An  allegation  that  one  party  made  a  statement  of  an  account,  and 
delivered  it  to  the  other,  who  made  no  objection  to  it,  is  not  an  alle- 
gation that  an  account  was  stated  between  them.  Abb.  Tr.  Ev.  458. 
Neither  count  of  the  complaint  being,  technically,  upon  an  account 
stated,  we  are  of  opinion  the  court  below  properly  admitted  evidence, 
under  the  general  denials  of  the  answer,  to  show  an  error  in  the  de- 
posit account  of  the  plaintiff  on  the  twentieth  day  of  July,  and  that 
the  account  was  overdrawn  when  the  $70  check  was  presented.  The 
proof  on  this  point  was  clear  and  convincing.  Herman  Shradsky,  on 
July  19,  1882,  deposited  to  his  own  account  the  sum  of  $354,  but  by 
the  error  of  a  clerk  the  amount  was  credited  to  the  account  of  the 
plaintiff.  The  error  was  afterwards  discovered  by  another  clerk,  and 
proper  entries  made  in  the  respective  accounts  and  books  to  correct 
the  same.  This  is  a  portion  of  the  money  sued  for.  The  other  item 
of  the  sum  of  $504,  alleged  to  be  withheld  by  the  defendant,  was 
paid  out  by  the  defendant  upon  a  check  for  $150,  drawn  July  3, 
1882,  by  J.  E.  Schoenberg,  then  the  duly-authorized  secretary  of  the 
v.5p,no.9 — 51 
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plaintiff,  but  said  check  was  not  presented  for  payment  until  Jaly 
22d,  two  days  after  the  resignation  of  said  officer. 

On  July  20th  said  Bchoenberg  called  at  the  bank  with  Louis  Levy, 
who  on  that  day  had  succeeded  him  as  secretary  of  the  plaintiff,  and 
notified  Mr.  Woodleton,  assistant  cashier  of  the  defendant,  of  the 
change  of  secretaries,  and  that  Mr.  Levy  would  thereafter  sign  all 
checks  drawn  on  the  deposit  account  of  the  plaintiff.  No  instructions 
were  given  not  to  pay  outstanding  checks  previously  drawn  by  Secre- 
tary Schoenberg,  and  the  testimony  amply  shows  that  it  was  the  un- 
derstanding of  the  plaintiff  that  they  should  be  paid  as  presented. 
Consequently,  the  |150  check  of  July  3d  was  paid  by  the  bank  with- 
out question  when  presented.  The  plaintiff  is  therefore  no  more  en- 
titled to  a  judgment  for  this  item  of  (150^  than  he  is  for  the  item  of 
$354  deposited  by  said  Shradsky. 

The  only  error  committed  by  the  defendant  was  in  crediting  the  $354, 
deposited  by  Shradsky,  to  the  account  of  the  plaintiff.  This  error  ap- 
peared in  the  balance  reported  by  the  defendant  to  the  plaintiff,  July 
20th,  as  standing  to  the  plaintiff's  credit  upon  the  books  of  the  bank  on 
that  day,  making  the  balance  appear  to  be  $1,289.73,  whereas  the  true 
balance  on  that  day  was  $935.73.  That  the  new  secretary  was  not 
necessarily  misled  by  this  error  is  a  reasonable  deduction  from  the 
testimony.  Schoenberg  swears  that  on  the  day  of  his  resignation  Levy 
inquired  of  him  how  the  bank-account  stood,  and  that  he  informed 
him  there  was  to  the  credit  of  the  plaintiff  something  over  $800  or 
$900;  that  after  the  pass-book  had  been  written  up  and  delivered  to 
Mr.  Levy,  the  witness  picked  it  up,  and  seeing  a  balance  of  $1,289.78 
reported  in  plaintiff's  favor,  inquired  of  Levy  how  that  came.  Levy 
took  the  book  out  of  his  hands,  saying  he  supposed  there  were  some 
checks  out  that  bad  not  come  in;  showing  that  he  expected  outstand- 
ing checks  to  be  paid,  and  that  he  did  not  rely  upon  a  greater  balance 
subject  to  check  or  draft  than  had  been  reported  to  him  by  the  retir- 
ing secretary. 

This  testimony  is  confirmed  by  the  testimony  of  James  Blood,  who 
swears  that  Mr.  Levy  told  him,  about  August  7, 1882,  that  at  the  time 
he  entered  the  office  he  was  informed  by  Schoenberg,  the  former  sec- 
retary, that  there  was  to  the  credit  of  the  plaintiff  in  the  defendant's 
bank  between  $800  and  $900.  Under  these  circumstances,  no  neces- 
sity existed  for  an  honest  man,  or  a  man  of  reasonable  prudence,  be- 
ing misled  by  this  error  of  the  defendant,  as  Mr.  Levy  claims  to  have 
been  misled.  Instead  of  acting  upon' the  information  of  the  former 
secretary  as  to  the  amount  of  money  subject  to  draft,  and  upon  his 
suggestion  as  to  the  reason  why  the  balance  appeared  to  be  greater, 
he  commenced  drawing  upon  the  account  as  if  no  outstanding  de« 
mands  existed,  and  on  August  4th  had  overdrawn  the  true  balance 
of  $935.73  to  the  extent  of  $209.46.  On  that  day  the  bottle  purchase 
was  made,  and  the  check  for  $70  given  in  payment,  which  was  dis- 
honored.   Plaintiff  alleges  that,  in  consequence  of  the  non-payment 
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of  this  check,  it  failed  to  secure  the  lot  of  empty  bottles  so  pnrchased; 
For  this  single  error,  then,  of  temporarily  crediting  money  of  another 
depositor  to  the  account  of  the  plaintiff,  it  claims  to  have  failed  to 
secure  a  seventy-dollar  lot  of  old  bottles  purchased  for  its  business, 
and  to  have  been  specially  damaged  in  its  credit  and  business  reputa- 
tion; for  all  of  which  injuries  it  demands  judgment  in  the  sum  of 
$1,600, 

If  we  could  sustain  the  plaintiff's  legal  point,  and  hold  the  second 
count  of  the  complaint  to  be  upon  an  account  stated,  it  would  only 
necessitate  the  amendment  of  the  defendant's  answer,  which,  under 
the  facts  developed,  would  be  allowed;  for,  as  said  in  Goodwin  v.  Life 
Ins.  Co.  24  Conn.  602,  however  the  law  stood  anciently  on  the  effect 
of  stating  an  account  it  is  now  the  established  doctrine  that  an  ac- 
count stated  may  be  impeached  for  fraud  or  mistake.  It  is  further 
held  that  an  account  stated  or  settled  is  a  mere  admission  that  the 
account  is  correct.  It  is  not  an  estoppel.  The  account  is  still  open 
to  impeachment  for  mistakes  or  errors.  Locktvood  v.  Thome,  18  N. 
Y.  292;  Hutchinson  v.  Market  Bank  of  Troy,  48  Barb.  324.  In  such 
cases,  however,  the  better  practice  would  require  the  answer  to  set  up 
the  mistake  on  which  the  defendant  relies  to  disprove  the  plaintiff's 
statement  of  the  account.  Abb.  Tr.  Ev.  and  cases  cited,  463;  Kron^ 
enberger  v.  Binz^  56  Mo.  121. 

The  judgment  is  affirmed. 

8  Colo.  90 

hasL  and  another  r.  Yak  Derek,  for  use,  etc. 

Filed  January  23,  1685. 

1.  Rkflevik  Bond — Cokditions — Colorado  Statute. 

The  several  conditions  required  by  the  statute  (Uev.  St.  1868,  p.  538)  to  be 
foserted  in  the  replevin  bond,  are  to  be  treated  as  separate  and  independent. 

2.  Same— Objects  and  Purposes  op  Rkplevin  Bond. 

The  objects  and  purposes  of  a  replevin  bond  are  to  indemnify  the  officer  who 
executes  the  writ,  and  to  indemnify  the  defendant  or  person  from  whose  cus- 
tody the  property  is  taken,  for  such  damages  as  he  may  sustain. 

3.  Same — Officer  as  Defendant— Attachment— Action  on  Bond— Evidence 

— Proof  to  be  Produced. 

When  the  defendant  in  replevin  is  an  oiucer,  who  uas  acquired  a  speoSnl  in- 
terest in  or  title  to  the  property  replevied,  by  virtue  of  a  writ  of  attachment 
against  the  owner,  he  is  entitled  to  retain  custody  of  the  property  until  the  de- 
mand is  satisfied.  But,  in  the  absence  of  an  order  awarding  the  propertv  to  his 
custody,  he  must  affirmatively  show,  in  an  action  on  the  bond,  that  the  demand 
has  not  been  satisfied,  otherwise  it  will  not  appear  how  nor  to  what  extent  he 
has  been  damnified. 

4.  Same— Action  on  Bond— Measure  of  Damages. 

In  an  action  on  a  replevin  bond,  when  the  property  has  been  returned,  and 
no  condition  of  the  bond  broken,  save  in  the  failure  \o  prosecute  to  effect  the 
suit,  the  measure  of  damages  is  not  the  full  value  of  the  property  replevied. 

Appeal  from  the  district  court  of  Gilpin  county. 

L.  G.  Rockwell,  for  appellants. 

H.  Af.  Orahood  and  W.  G.  Fullerton,  for  appellee. 
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Beck,  C.  J.  This  was  an  action  upon  a  replevin  bond,  and,  hay- 
ing been  instituted  before  the  adoption  of  the  Code  of  Civil  Proced- 
ure, is  to  be  determined  according  to  the  former  practice  and  the 
statute  then  in  force.  The  bond  was  conditioned  as  required  by  sec- 
tion 6  of  the  chapter  on  "Eeplevin."  Rev.  St.  18«8,  p.  538.  The 
required  conditions  being  "to  prosecute  such  suit  with  effect,  and 
without  delay,  and  make  return  of  the  property,  if  return  thereof  be 
awarded,  and  to  pay  all  damages  which  may  be  adjudged  against  him 
for  the  detention  thereof,  and  to  save  and  keep  harmless  such  officer 
in  replevying  such  property."  Section  S  of  this  chapter  provides: 
"If  at  any  time  the  condition  of  any  such  bond,  as  required  by  sec- 
tion six,  be  broken,  the  officer  to  whom  such  bond  was  executed,  or 
the  defendant  in  the  action  of  replevin  in  the  name  of  such  officer, 
to  his  own  use,  may  maintain  an  action  on  such  bond  for  the  recov- 
ery of  such  damages  as  may  have  been  sustained  by  reason  of  the 
breach  of  such  condition,"  Section  14  provides  that  in  an  action 
upon  a  replevin  bond,  where  the  merits  of  the  case  have  not  been  de- 
termined in  the  action  of  replevin,  the  defendant  may  plead  such  fact, 
and  also  his  title  to  the  property  in  dispute  in  the  replevin  suit,  "ca- 
cept  in  cases  where  the  plaintiff  in  such  action  of  replevin  shall  have 
voluntarily  dismissed  his  suit,  or  submitted  to  a  nonsuit  therein. ** 

The  pleadings  consist  of  declaration,  pleas,  replication,  and  rejoin- 
der; but  it  is  only  necessary  to  consider  such  of  the  averments  of  the 
respective  pleadings  as  are  involved  in  the  issues.  The  substance  of 
the  obligations  on  the  part  of  the  plaintiff  is  that  defendant  Imel 
had  instituted  an  action  of  replevin  against  said  Jones  for  the  recov- 
ery of  certain  goods  and  chattels,  alleged  to  belong  to  Imel,  which 
Jones  was  then  holding,  as  constable,  by  virtue  of  a  writ  of  attach- 
ment issued  by  a  justice  of  the  peace  in  the  case  of  Morgan  v.  Havens 
d  Stevens,  and  which  Jones  had  seized  as  the  property  of  said  Havens 
&  Stevens;  that  said  Imel,  together  with  the  defendant  Huber  as 
surety,  executed  to  the  plaintiff.  Van  Deren,  as  sheriff,  the  bond  in 
question,  which  was  conditional,  as  required  by  statute;  that  said 
sheriff  thereupon  took  said  property  from  the  possession  of  Constable 
Jones,  and  delivered  it  to  Imel,  who  thereafter  dismissed  bis  replevin 
suit  at  his  own  costs. 

Ttie  breach  of  the  bond  assigned  is  that  Imel  failed  to  prosecute 
his  replevin  suit  with  effect,  and  failed  and  refused  to  return  the  prop- 
erty replevied.  The  pleadings  on  the  part  of  the  defendants,  though 
inartificial  in  form,  are  to  the  effect  that  the  articles  attached  con- 
sisted of  two  horses,  harness  for  the  same,  and  one  wagon;  that  de- 
fendant Imel  elaimed  to  own  the  horses  and  harness;  but  that  the 
question  of  ownership  thereof  was,  at  the  time  of  the  institution  of 
these  suits,  in  controversy  between  said  Imel  and  Havens.  After- 
wards, and  before  the  dismissal  of  the  replevin  suit,  said  controversy 
was  settled  by  Havens  executing  his  promissory  note  to  Imel,  in  pay- 
ment of  said  property,  in  the  sum  of  $250;  also  that  the  claim  of 
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Morgan,  for  which  he  had  attached  all  the  above-mentioned  property, 
amounted  to  the  sum  of  $48.65,  and  that  he  took  said  wagon  in  full 
satisfaction  of  his  claim  and  costs,  leaving  no  lien  or  claim  against 
the  said  horses  and  harness,  and  that  thereupon  the  said  Havens  and 
Jones  agreed  with  said  Imel  that  if  he  would  dismiss  the  replevin  suit 
at  his  cost,  no  action  should  be  brought  upon  the  replevin  bond,  where- 
upon defendant  dismissed  said  suit. 

Plaintiff  denied  the  allegation  that  Jones  was  a  party  to  any  agree- 
ment not  to  sue  upon  the  replevin  bond.  It  is  not  controverted  that 
there  was  a  breach  of  that  condition  of  the  bond  which  required  the 
replevin  suit  to  be  prosecuted  to  effect,  but  the  substantial  issue  pre- 
sented by  the  pleadings  is  whether  the  plaintiff  sustained  any  dam- 
ages by  reason  of  such  breach.  A  jury  being  waived,  the  court  found 
the  issues  for  the  plaintiff,  upon  the  trial,  and  assessed  his  damages 
at  the  sum  of  $319,  for  which  sum  judgment  was  entered.  The  ques- 
tion for  our  decision  is,  were  the  findings  and  judgment  of  the  dis- 
trict court  warranted  by  the  law  and  the  evidence  ? 

The  plaintiff  appears  to  have  ignored  the  issue  joined  upon  the 
pleadings,  and  to  have  relied  wholly  upon  the  aforesaid  breach  of  the 
condition  of  the  bond,  and  upon  the  fact  that  defendant  Imel  had 
voluntarily  dismissed  his  replevin  suit.  After  introducing  in  evi- 
dence the  replevin  bond,  the  motion  and  order  of  dismissal,  and  prov- 
ing by  Constable  Jones  that  the  horses  and  harness  were  taken  from 
his  possession  by  Sheriff  Van  Deren,  and  that  their  value  was  the 
sum  of  $220,  the  plaintiff  rested.  Thereupon,  defendants  moved  for 
a  nonsuit,  which  motion  was  denied,  when  the  defendants  introduced 
their  testimony. 

In  considering  the  questions  arising  as  to  the  correctness  of  the 
rulings  and  judgment  of  the  court,  it  must  be  borne  in  mind  that  the 
only  condition  of  the  bond  broken,  was  the  condition  to  prosecute  the 
suit  to  effect.  No  return  of  the  property  was  awarded,  hence  there 
was  no  breach  of  the  condition  to  **make  return  of  said  property  if  re* 
turn  thereof  shall  be  awarded.**  Nor  was  there  a  breach  of  the  condi- 
tion **fo  save  and  keep  Jiarmless  the  said  A,  J.  Van  Deren  in  replevying 
said  property,'*  since  no  such  breach  was  either  allef -^d  or  proven. 
The  several  conditions  required  by  the  statute  to  be  inserted  in  the 
bond  are  to  be  treated  as  separate  and  independent.  2  Suth.  Dam. 
42;  Humphrey  v.  Taggart,  38  III.  228. 

The  only  question  arising  upon  the  pleadings  and  the  law  is  the  ques- 
tion of  the  amount  of  damages  sustained  by  reason  of  the  failure  to 
prosecute  the  replevin  suit  to  effect.  As  we  have  seen,  section  8  of  the 
act  provides  that  the  officer  to  whom  the  bond  was  executed,  (Sheriff 
Van  Deren,  in  this  case,)  or  the  defendant  in  the  action  of  replevin, 
(Jones,  the  present  plaintiff,)  in  the  name  of  such  officer,  to  his  own  use, 
may  recover  such  damages  as  have  been  sustained.  This  action,  then, 
is  brought  for  the  use  of  the  constable  who  had  executed  Morgan's 
attachment  writ^  and  it  is  the  damages  accruing  to  him  that  form  the 
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subject  of  inquiry.  The  pleadings  concede  that  this  plaintiff  was  not 
the  owner  of  the  property,  and  that  his  only  claim  thereto  was  posses- 
sion under  his  writ.  He  volunteered  the  statement,  when  being  ex- 
amined as  a  witness  for  the  defendants,  that  be  held  three  tcrita;  but 
this  statement  has  nothing  to  do  with  the  case,  for  the  reasons  that 
no  mention  is  made  of  such  fact  in  the  pleadings,  and  no  damages 
claimed  save  those  growing  out  of  the  attachment  proceeding  of  Mor^ 
gan  v.  Havens  dc  Stevens.  Upon  the  record  before  us  it  must  be  held 
that  the  extent  of  the  plaintiff's  special  interest  in  the  property  in 
question  at  any  time  was  its  custody,  to  answer  any  judgment  which 
might  be  recovered  in  said  attachment  suit. 

But  the  point  is  made  by  counsel  for  said  Jones  that  he  was  enti- 
tled to  a  judgment  for  the  full  value  of  the  property  replevied,  for 
the  reason  that  Imel,  having  voluntarily  dismissed  his  replevin  suit, 
was  estopped  by  section  14  of  the  replevin  act  from  setting  up,  in 
this  action  on  the  bond,  either  his  title  to  the  property,  or  that  the 
merits  of  the  replevin  suit  had  not  been  determined.  Counsel  say 
this  section,  and  the  ruling  of  this  court  in  Clark  v.  Howell^  8  Colo. 
564,  seem  to  leave  nothing  further  to  be  said.  The  defense  in  Clark 
v.  Howell  was  essentially  different  from  the  defense  in  this  case. 
There  was  a  voluntary  dismissal  of  the  replevin  suit  in  that  case,  and 
a  judgment  for  the  return  of  the  property.  The  only  defense  set  up 
to  the  action  on  the  bond  was  that  the  merits  of  the  replevin  suit 
had  not  been  determined,  and  that  the  plaintiff  in  that  action  was 
the  owner  of  the  property  replevied.  This  court  held  that  the  case 
came  within  the  exception  named  in  section  14,  and  that  the  matters 
pleaded  constituted  no  defense;  "that  where  a  plaintiff  in  replevin 
suffers  a  voluntary  dismissal  or  nonsuit,  and  judgment  of  retomo 
habendo  is  awarded,  in  a  suit  on  the  replevin  bond  the  defendant  can- 
not, in  bar  of  the  action,  or  in  mitigation  of  damages,  show  property 
in  the  plaintiff  in  replevin." 

That  case  is  clearly  distinguishable  from  this  in  two  important  par- 
ticulars :  First,  the  defendants  to  the  action  on  the  bond  in  this  case 
are  not  precluded  from  inquiring  into  the  actual  damages  sustained 
by  reason  of  a  judgment  against  them  to  return  the  property  to  the 
custody  of  the  plaintiff;  secondly,  the  defense  relied  upon  here  is,  not 
that  the  plaintiff  in  the  replevin  suit  was  the  owner  of  the  property, 
but,  substantially,  that  the  property  was  released  from  the  attach- 
ment writ,  and  that  the  plaintiff  in  replevin  returned  it  to  the  true 
owner,  paying  all  costs  occasioned  by  the  proceedings  in  replevin. 
The  averment  to  the  effect  that  Imel  owned  the  property,  because,  at 
the  time  of  the  institution  of  these  suits,  Havens,  the  purchaser,  had 
not  paid  him  for  it,  may  be  treated  as  surplusage. 

The  above-mentioned  defense  is  not  barred  by  section  14,  because 
it  is  in  the  nature  of  a  satisfaction  of  the  conditions  of  the  bond. 
Had  there  been  a  trial  of  the  replevin  suit,  and  a  judgment  in  favor 
of  Jones  for  a  return  of  the  property,  with  damages  for  its  detention, , 
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and  costs  of  suit,  a  performance  by  Imel  of  that  judgment  would  have 
satisfied  the  repleyin  bond.  Bat  suppose  Ixnel  had  only  partially  per- 
formed the  judgment;  that  he  had  returned  the  property,  but  failed 
to  pay  the  damages  and  costs.  Certainly,  in  an  action  upon  the  bond, 
Jones  could  not  recover  the  value  of  the  property,  and  the  damages 
and  costs  also,  for  the  reason  that  the  condition  of  the  bond,  respect* 
ing  the  property  itself,  had  been  satisfied  by  its  return.  In  the  pres- 
ent case,  there  being  no  judgment  for  a  return  of  the  property,  it  may 
be  said  that  this  condition  of  the  bond  stands  satisfied.  The  only 
question  that  remains,  therefore,  is,  what  damages  has  the  plaintiff 
sustained  by  failure  of  defendant  Imel  to  prosecute  his  replevin  suit 
to  effect  ?  The  objects  and  purposes  of  a  replevin  bond  are  to  indem- 
nify the  officer  who  executes  the  replevin  writ,  and  to  indemnify  the 
defendant  or  person  from  whose  custody  the  property  is  taken  for  such 
damages  as  he  may  sustain.  2  Suth.  Dam.  46  Peirie  v.  Fisher^  43 
HI.  442. 

Where  the  defendant  in  replevin  is  an  officer,  who  has  acquired  a 
special  interest  in  or  title  to  the  property  replevied,  by  virtue  of  a  writ 
of  attachment  against  the  owner,  he  is  entitled  to  retain  custody  of 
the  property  until  the  demand  is  satisfied.  But  in  the  absence  of  an 
order  awarding  the  property  to  his  custody  he  must  affirmatively 
show,  in  an  action  on  the  bond,  that  the  demand  has  not  been  satisfied, 
otherwise  it  will  not  appear  how  nor  to  what  extent  he  has  been  dam- 
nified. There  was  no  such  proof  in  this  case.  Jones,  the  plaintiff  in 
the  action  on  the  bond,  stated  on  the  witness  stand  that  the  damage 
to  him  personally  was  nothing,  and  he  neither  stated  nor  attempted  to 
prove  that  any  damage  accrued  to  him  officially.  The  proof  intro- 
duced by  the  defendants,  Imel  and  Huber,  tends  to  show  that  the  de- 
mand of  Morgan,  which  amounted  to  the  sum  of  $48.65,  was  satisfied 
by  the  appropriation  by  him  of  the  wagon  above  mentioned,  a  part 
of  the  attached  property. 

Defendants  offered  to  introduce  in  evidence  the  proceedings  in  the 
attachment  case,  but  they  were  excluded  upon  the  objection  of  the 
plaintiff.  It  appears,  however,  that  no  judgment  had  been  rendered 
in  the  attachment  case  by  the  justice  of  the  peace  before  whom  the 
proceedings  were  instituted,  although  more  than  four  years  had  elapsed 
since  the  suing  out  of  the  writ.  The  evidence  also  showed  that  Imel 
returned  the  property  replevied  to  Havens,  who  was  the  owner  thereof, 
and  that  he  paid  all  costs  occasioned  by  the  replevin  proceedings. 
Under  the  circumstances,  we  are  of  opinion  that  the  judgment  in  this 
case  of  $319,  which  exceeds  the  value  of  the  property  replevied  by  the 
sum  of  $99,  according  to  the  plaintiff's  estimate  of  its  value,  was  un- 
authorized. We  fail  to  discover  anything  in  the  case  presented  that 
would  warrant  a  judgment  for  more  than  nominal  damages. 

The  judgment  is  reversed^  and  the  cause  remanded. 
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Brady  and  others  v.  Fabwell  and  others. 

Filed  January  23, 1885. 

Protiaitng  among  Credftors— Judgment— Attachmknt— Law  of  CoI/Oratk). 
Section  118  of  the  Code  of  Civil  Procedure,  read  in  connection  with  other 
sections,  does  not  require  judgment  creditors  to  prorate  property  levied  to  sat- 
isfy their  judgments  with  attaching  creditors,  whose  attachments  were  issued 
subsequently  to  such  levy,  though  during  the  same  term  of  court* 

Error  to  the  county  court  of  Jefferson  county. 

A.  H.  De  France,  for  plaintiffs  in  error. 

Joseph  Mann  and  W,  A.  Dier,  for  defendants  in  error. 

Beck,  C.  J.  This  controversy  grows  out  of  the  different  views  en- 
tertained by  the  parties  and  their  counsel  as  to  the  meaning  and  effect 
of  the  provision  of  the  Code  of  Civil  Procedurv  upon  the  subject  of 
attachments.  Each  of  the  several  parties  who  appear  as  plaintiffs 
in  error,  obtained  judgments  by  confession  against  one  James  S.  Baird, 
at  the  September  term,  1884,  of  the  county  court  of  Jefferson  county. 
Executions  were  immediately  issued  upon  their  respective  judgments, 
and  levied  by  the  sheriff  of  said  county  upon  a  stock  of  goods  belong- 
ing to  the  defendant  Baird.  After  the  levies  had  been  made,  and 
while  the  goods  were  in  possession  of  the  sheriff,  the  several  parties, 
defendants  in  error,  sued  out  writs  of  attachment,  and  caused  them  to 
be  levied  upon  the  same  stock  of  goods.  Judgments  in  the  attach* 
ment  proceedings  were  likewise  rendered  at  the  same  term  of  court. 
The  question  presented  for  our  opinion  is  whether  all  said  judgments 
shall  prorate  in  the  distribution  of  the  proceeds  of  said  property,  or 
whether  the  judgments  by  confession  have  priority.  The  court  below 
ruled  that  all  of  the  judgments  having  been  rendered  at  the  same 
term  of  court,  all  were  entitled  to  prorate  under  section  118  of  the 
Code  of  Civil  Procedure,  (Revision  of  1883.)  The  section  referred  to 
provides  as  follows : 

"In  all  cases  where  more  than  one  attachment  shall  be  issued  against  the 
same  person  or  persons,  and  returned  to  the  same  term  of  court  to  which  they 
are  returnable,  or  when  a  judgment  in  a  civil  action  shall  also  be  rendered  at 
the  same  term  against  the  defendant,  who  is  the  same  person  and  defendant 
in  the  attachment  or  attachments,  the  court  shall  direct  the  clerk  to  make  an 
estimate  of  the  several  amounts  each  attaching  or  judgment  creditor  will  be 
entitled  to,  out  of  the  property  of  the  defendant  attached,  either  in  the  hands 
of  the  garnishee  or  otherwise,  after  the  sale  and  receipt  of  the  proceeds  thereof 
by  the  sheriff,  calculating  such  amount  in  proportion  to  the  amount  of  their 
several  judgments,  with  costs,  as  the  same  will  respectively  bear  to  the  amount 
of  the  sum  received,  so  that  each  attaching  and  judgment  creditor  will  receive 
his  just  part  thereof  in  proportion  to  his  demand,"  etc. 

Two  classes  of  creditors  are  named  in  the  above  section  who  are 
entitled,  under  the  circumstances  specified,  to  share  in  the  distribu- 
tion of  the  proceeds  of  a  debtor's  property :  First,  those  causing 
writs  of  attachment  to  be  issued  and  levied  thereon;  second,  those  ob- 
taining judgments  in  civil  actions  at  the  same  term  of  court  to  which 
the  writs  of  attachment  are  returnable.     The  term  ''civil  action,*'  as 
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the  same  is  defined  in  the  Code,  includes  both  classes ;  but  the  evident 
intention  is  to  place  a  creditor  who  proceeds  to  judgment  in  the  or- 
dinary mode,  without  resorting  to  the  process  of  attachment,  upon 
the  same  standing  as  those  who  have  attached  the  debtor's  pro^^erty, 
provided  he  obtains  judgment  at  the  same  term  of  court  to  which  the 
writs  of  attachment  are  returnable.  Writs  of  attachment  are  not, 
technically  speaking,  returnable  to  any  term  of  court;  but  in  Daniels 
V.  Lewis,  4  Colo.  Law  Rep.  649,  we  held  the  expression  "returned  to 
the  same  term  of  the  court  to  which  they  are  returnable,"  to  mean  re- 
turned at  or  during  the  term  at  which  the  writs  may  properly  be  re- 
turned after  service  thereof. 

The  question  here  presented  is,  does  section  118  require  a  pro  rata 
distribution  among  judgment  and  attaching  creditors  of  property 
that  has  been  subjected  to  executions  upon  judgments  rendered  in 
civil  actions  at  the  same  term  of  court  during  which  the  attachments 
were  issued  and  levied,  but  prior  to  the  issue  and  levy  of  the  attach* 
ment  ?  At  first  view,  we  were  inclined  to  answer  the  question  in  the 
affirmative,  but  a  careful  examination  of  the  subject  has  developed 
unanswerable  objections  to  this  interpretation.  If  section  118  stood 
alone,  and  could  properly  be  construed  without  reference  to  other  sec- 
tions of  the  same  chapter,  such  a  construction  might  be  sustained. 
Other  sections,  however,  bear  upon  the  question,  and  must  be  con- 
sidered and  harmonized  with  the  section  mentioned.  It  must  be  borne 
in  mind,  also,  that  chapter  6  of  the  Code,  in  which  the  several  sections 
occur,  does  not  purport  to  treat  of  judgments  and  executions,  but  the 
subject  of  the  entire  chapter  is  "attachments." 

Section  108  requires  the  sheriff  to  retain  the  property  attached  by 
him,  and  the  proceeds  of  perishable  property  which  he  is  required  to 
sell,  "to  answer  any  judgment  that  may  be  recovered  in  the  action, 
unless  sooner  subjected  to  execution  upon  another  judgment  recovered 
previous  to  the  issuing  of  the  attachment."  Section  109  provides : 
"If  judgment  be  recovered  by  the  plaintifiP,  the  sheriff  shall  satisfy 
the  same  out  of  the  property  attached  by  him  which  has  not  been  de- 
livered to  the  defendant,  or  claimed  as  hereinbefore  provided,  or  sub- 
jected to  execution  in  another  judgment  recovered  previous  to  the 
issuing  of  the  attachment,  if  it  be  sufficient  for  that  purpose." 

The  language  of  these  two  sections  is  clear  and  explicit.  They  rec- 
ognize the  priority  of  executions  issued  upon  judgments  recovered 
previous  to  the  issuing  of  writs  of  attachment.  The  language  is  gen- 
eral, as  if  intended  to  cover  all  cases.  It  does  not  specify  judgments 
recovered  prior  to  a  term  of  court  at  which  attachments  are  issued,  as 
those  only  having  priority  over  writs  of  attachment,  but  judgments  rt'^ 
covered  previous  to  the  issuing  of  the  attachments.  If  section  118  pre- 
scribed a  different  rule  as  to  the  priority  of  executions  issued  upon 
judgments  in  civil  actions  from  that  recognized  in  sections  108  and 
109,  there  would  be  force  in  the  suggestion  of  counsel  for  defendants 
in  error,  that  such  a  construction  ought  to  be  adopted  as  would  har- 
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monize  all  portions  of  the  chapter.  To  that  end  it  might  be  said  tbat 
the  prior  sections  must  refer  to  judgments  recovered  before  the  term 
of  court  at  which  the  attachments  issue.  No  different  rule,  however, 
is  prescribed  by  said  section.  There  is  no  conflict  or  inconsistency 
to  harmonize.  Section  118  makes  no  mention  of  a  judgment  in  a 
civU  action  previously  recovered,  nor  any  mention  of  property  which 
has  been  subjected  to  execution  on  such  a  judgment.  It  contains  no 
language  capable  of  being  construed  to  mean  that  property  which 
has  been  subjected  to  execution  shall  prorate  with  writs  of  attach* 
ment  subsequently  issued  at  the  same  term  of  court  at  which  the  judg« 
ment  was  rendered  on  which  the  exefcution  issued.  Some  provision 
of  this  import  would  seem  absolutely  necessary  to  modify  the  plain 
directions  of  the  preceding  sections.  True,  the  section  provides  that 
the  proceeds  of  the  debtor's  property  shall  be  distributed  to  each  at- 
taching and  judgment  creditor  in  proportion  to  his  demand;  but  it  is 
"the  property  of  the  defendant  attached,"  the  proceeds  of  which  are 
to  be  so  distributed,  and  then  only  '*when  a  judgment  in  a  civil  action 
Bhall  also  be  rendered  at  the  same  term" 

As  before  stated,  the  subject-matter  of  the  chapter  is  attachments; 
in  what  cases  the  writs  may  issue,  what  property  is  subject  to  at* 
tachment,  the  mode  of  proceeding,  under  what  circumstances  the  pro- 
ceeds of  attached  property  shall  be  equitably  distributed  among  the 
attaching  creditors;  mentioning  in  this  connection,  as  though  inci- 
dentally, that  when  a  judgment  in  a  civil  action  shall  also  be  ren- 
dered at  the  same  term  of  court  it  shall  share  in  the  distribution. 
There  is  no  requirement  that  such  judgments  shall  prorate  with  each 
other  under  any  circumstances,  or  that  there  shall  be  any  equitable 
distribution,  except  in  attachment  proceedings.  There  is  no  evidence 
of  an  intention  in  any  portion  of  this  chapter  to  change  the  law  gov- 
erning  judgments  and  executions  in  ordinary  actions,  or  to  interfere 
with  the  priority  of  lien  which  may  be  acquired  on  personal  property 
by  the  issue  and  levy  of  an  execution.  This  priority,  on  the  contrary, 
is  preserved  by  the  specific  provisions  cited.  The  force  and  efifect  of 
an  ordinary  judgment  is,  in  fact,  extended,  under  certain  circum- 
stanceB,  by  requiring  an  equitable  proportion  of  the  proceeds  of  at- 
tached property  to  be  applied  towards  its  satisfaction,  where  no  pri- 
ority or  lien  exists  in  its  favor. 

'  It  is  conceded  that  section  IIS  was  copied  originally  from  the  stat- 
utes of  Illinois,  and  we  are  told. that  it  is  proper  to  look  to  that  state 
-^for  the  rule  of  construction.  The  construction  of  this  section  in  that 
state  was  the  same  which  we  have  given  it.  Only  property  which 
•ba^  b^n  seized  upon  writs  of  attachment  prorated  with  judgments 
in ; civil  actions  under  this  statute.;  for  neither  writ»  of  attachment 
nor  the  ordinary  process  of  summons  were  returnable  to  the  first  term 
;o£  eburt  after  their  issue,  unless  issued  10  days  before  :tbe  term.  The 
•writs  of  attachment  were,  therefore,  iEilways  executed  before  a  judg- 
ment in  a  civil  action  could  be  obtained  at  the  term  to  which  the  at- 
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tachment  writs  were  returnable.  If  the  legislature  deem  it  advisable 
to  so  modify  the  law  that,  in  cases  like  the  present,  all  the  judgments 
shall  prorate  without  regard  to  priority  in  the  levying  of  the  writs,  they 
can  easily  so  modify  it;  but  our  province  is  to  interpret,  not  to  mod- 
ify, the  statutes. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  re- 
manded. 
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Denver,  S.  P.  &  P.  R.  Co.  r.  Motoahan. 

mod  December  19, 1884. 

1.  JuBOR— Challenge  for  Cause— Ruling  op  Court. 

Unless  It  clearlv  appears  from  the  record  that  the  requirements  of  the  stat- 
utes have  been  disregarded  in  the  overruling  of  a  challenge  for  cause,  the  rul- 
ing of  the  trial  court  should  be  sustained. 

2.  Same— Forming  Opinion— Qualification. 

A  juror  is  not  ineligible  because  of  having  formed  an  opinion,  if  he  states 
that  that  opinion  is  not  so  strong  as  to  prevent  his  giving  a  true  verdict  ac- 
cording to  the  evidence. 

3.  Verdict— Action  for  Damages — Assessing  Interest. 

The  statute  does  not  allow  interest  to  be  assessed  in  a  verdict  for  damages  for 
destruction  of  property. 

Appeal  from  the  district  court  of  Park  county. 

Teller  d  Orafiood  and  B.  M.  dt  C.  J.  Hughes^  for  appellant. 

John  W.  Horner,  for  appellee. 

Beoe,  C.  J.  This  case,  in  its  essential  features,  is  similar  to  the 
case  of  Denver,  S.  P.  dt  P.  R,  Co.  v.  Conwiy,  ante,  142,  decided  at 
the  present  term.  It  is  an  action  by  Moynahan  against  the  rail- 
road company  for  property  destroyed  by  the  explosion  of  giant  pow- 
der in  the  depot  of  the  defendant  company  at  Eed  Hill.  We  will  only 
consider  such  alleged  errors  as  were  not  passed  upon  in  the  former 
case.  It  is  assigned  for  error  that  the  court  overruled  a  challenge 
for  cause  to  the  competency  of  a  juror  named  T.  T.  Willey.  This 
juror  stated,  upon  his  examination,  that  he  was  present  at  a  former 
trial  of  the  cause,  heard  a  portion  of  the  testimony,  and  formed  and 
expressed  an  opinion  upon  the  merits.  The  Civil  Code  makes  it  a 
ground  of  challenge  for  cause,  that  a  juror  has  ''formed  or  expressed 
an  unqualified  opinion  or  belief  as  to  the  merits  of  the  action.** 

Another  ground  of  challenge  for  cause  is  "the  existence  of  a  state 
of  mind  in  the  juror  evincing  enmity  against  or  bias  to  either  party.'* 
The  answers  of  Mr.  Willey  failed  to  show  any  disqualification  upon 
the  latter  ground.  He.  had  no  recollection  of  having  expressed  an 
unfriendly  feeling  towards  the  railroad  company.  Concerning  the 
eiOfect  produced  upon  his  mind  at  the  former  trial,  and  still  existing,  by 
the  testimony  which  he  bad  heard,  his  answers  to  counsel  were  rather 
indefinite  and  unsatisfactory.  But  to  interrogatories  propounded  by 
the  court  he  answered  positively  that  he  would  be  governed  by  the 
evidence  to  be  introduced  on  the  trial,  and  that  his  former  opinion 
would  not  control  hibi  in  any  way  in  making  up  bis  verdict.     If  able 
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to  do  this,  he  was  a  competent  juror,  since  it  did  not  affirmatively 
appear  that  he  had  formed  or  expressed  an  unqualified  opinion  as  to 
the  merits  of  the  controversy.  The  law  contemplates  that  the  minds 
of  jurors  shall  be  free  from  such  impressions  of  the  merits  as  amount 
to  a  conviction  or  prejudgment  of  the  case.  The  rule  is  a  plain 
and  necessary  one,  but  its  application  is  often  exceedingly  difficult. 
This  is  owing  to  a  variety  of  circumstances  which  arise  in  practice. 
In  the  first  place,  there  is  a  prevalent  disposition  on  the  part  of 
that  class  of  men,  best  fitted  by  education  and  business  experience 
to  perform  jury  duty,  to  shirk  that  service.  In  order  to  evade  it,  they 
are  not  only  willing  to  have  it  understood  that  some  previous  knowl- 
edge of  the  case  has  disqualified  them  from  serving,  but  often  strive 
to  create  such  an  impression  by  the  character  of  their  answers  to 
questions  concerning  their  competency.  Again,  the  nature  and  op- 
erations of  the  human  mind  vary  greatly  in  difiFerent  individuals. 
There  are  also  great  differences  in  their  moral  tendencies  and  char- 
acteristics. Owing  to  these  dissimilarities,  it  is  often  difficult  to  as- 
certain, upon  the  voir  dire  examination  of  a  juror,  what  the  condi- 
tion of  his  mind  is  with  respect  to  bias  or  prejudice,  or  what  is  the 
character  of  the  impressions  made  by  previous  information  as  to  facts 
involved.  Some  minds  arrive  at  definite  conclusions  on  slight  evi- 
dence, while  others  are  disposed  to  suspend  judgment  until  all  the 
facts  are  known.  Some  have  greater  capacity  than  others  to  discard 
previously  received  impressions  or  previously  formed  opinions.  There 
is  also  to  be  noted  a  delicacy  about  stating  positively  under  oath  that 
previous  knowledge  of  facts,  or  previous  impressions  concerning  the 
merits,  would  have  no  weight  in  making  up  a  verdict.  This  observa- 
tion is  applicable  to  the  more  diffident  and  conscientious  jurors.  To 
resolve  all  doubts  raised  as  to  competency  in  favor  of  the  challenging 
party,  would  render  it  almost,  if  not  quite,  impossible,  in  many  cases, 
to  procure  a  full  jury.  It  becomes  a  necessity,  therefore,  for  the  trial 
judge  to  retain  all  jurors  who  appear,  upon  examination,  to  be  quali- 
fied under  the  law. 

In  view  of  the  foregoing  considerations,  it  is  evident  that  the  judge 
who  presides  at  the  trial,  and  in  whose  presence  the  jurors  are  ques- 
tioned as  to  their  competency,  has  superior  opportunities  for  judgin,i^ 
of  their  qualifications.  He  observes  their  appearance,  manner,  tone 
of  voice,  and  peculiarities, — advantages  for  arriving  at  a  correct  judg- 
ment not  possessed  by  a  court  of  review,  which  has  only  the  written 
report  of  the  examination  before  it.  Our  conclusion  is  that,  unless 
it  clearly  appears  from  the  record  that  the  requirements  of  the  stat- 
ute have  been  disregarded  in  the  overruling  of  a  challenge  for  cause, 
the  ruling  of  the  trial  court  should  be  sustained.  It  is  not  apparent 
that  such  an  error  was  committed  in  the  retention  of  the  juror  Willey, 
and  the  overruling  of  the  challenge  will  be  sustained. 

It  is  assigned  for  error  that  plaintiff's  counsel,  in  his  closing  ad- 
dress to  the  jury,  commented  upon  matters  not  in  evidence,  and  made 
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statements  concerning  the  disposition  of  the  defendant  company  to- 
wards the  citizens  of  Park  county,  all  of  which  were  calculated  to 
prejudice  the  case  of  the  defendant  before  the  jury.  The  comments 
upon  matters  not  in  evidence  were  as  follows : 

"Unfortunately,  we  read  the  direct  examination  of  Col.  Fisher,  and  would 
we  have  read  you  the  cross-examination  it  would  have  pinched  the  boys;  it 
would  have  pinched  the  boys.     The  cross-examination  would"— 

It  does  not  appear  from  the  record  whether  the  counsel  was  checked 
at  this  point  by  the  court,  or  interrupted  by  an  objection  from  oppos- 
ing counsel,  but  the  fact  that  the  last  sentence  was  not  finished, 
shows  an  interruption,  and  that  he  was  not  permitted  to  state  what 
the  cross-examination  of  the  witness  disclosed.  The  testimony  re- 
ferred to  was  that  given  by  the  witness  Col.  Fisher  in  the  Conway 
Case,  which,  by  stipulation  of  counsel,  was  to  be  read  in  the  present 
case.  Only  the  direct  examination,  however,  was  read.  Inasmuch 
as  the  counsel  was  not  permitted  to  state  what  the  unfavorable  testi- 
mony was,  we  do  not  think  the  exception  well  taken.  The  same  ob- 
servation is  equally  applicable  to  the  allusion  mada  to  the  testimony 
of  the  witness  Colyer.  The  other  remarks  of  counsel  excepted  to 
were  as  follows : 

"A  railroad  company  says  we  will  teach  Park  county  a  lesson.  We  will 
»how  them  that  it  is  a  thing  that  must  not  be  tampered  with.  When  we  de- 
itroy  a  man's  property  you  Iiad  better  say  nothing.  That  is  what  a  railroad 
company  says.  I  have  no  feeling  for  a  railroad  company,  I  pay  ten  cents  a 
mile  or  else  I  don't  travel ;  and  that  is  the  way  you  find  a  railroad  company 
cliarges. " 

This  style  of  argument  is  too  common  in  closely-contested  cases, 
and  especially  so  when  a  corporation  is  a  party.  It  is  a  covert  way 
of  introducing  before  the  jury  facts  which  are  nou  in  evidence,  upon 
which  to  base  a  denunciation  of  the  conduct  of  the  opposite  party, 
for  the  purpose  of  exciting  sympathy  for  one  side  and  prejudice  against 
the  other.  Such  a  course  is  both  illegitimate  and  unprofessional.  It 
is  a  violation  of  the  rule  which  confines  counsel  to  the  facts  proven, 
and  is  an  abuse  of  the  privileges  of  counsel  which  merits  severe  cen- 
sure. It  is  the  privilege  and  duty  of  a  counsel  to  deal  with  the  facts 
in  evidence  according  to  his  view  of  the  case.  He  may  draw  illus- 
trations therefrom,  or  from  facts  hypothetically  assumed,  but  he  must 
not  make  himself  a  witness  by  stating  facts  within  his  own  knowl- 
edge affecting  the  case.  It  is  his  privilep[e  and  duty  to  show  up,  in 
their  true  light,  such  acts  and  conduct  of  the  opposite  party  as  are 
deserving  of  criticism  or  condemnation,  but  he  must  not  depart  from 
the  evidence  for  such  purpose,  and  surreptitiously  introduce  before 
the  jury  irrelevant  matters. 

The  conduct  of  counsel  in  the  present  instance  was  clearly  repre- 
hensible, but  it  is  insufficient,  under  the  circumstances  of  this  case, 
to  justify  a  reversal.  The  instructions  of  the  court  were  evidently 
designed,  in  part,  to  counteract  whatever  improper  influence  had 
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thus  been  exerted.  The  jury  were  told  that,  in  deciding  the  issaes, 
they  must  look  solely  to  the  evidence  for  the  facts,  and  to  the  instruc- 
tions of  the  court  for  the  law.  Reference  was  made  to  the  fact  that 
one  of  the  parties  was  a  corporation,  and  they  were  instructed  that 
it  was  their  duty  to  decide  the  case  precisely  as  if  it  was  a  contro- 
versy between  two  individuals.  Their  attention  was  also  particularly 
and  repeatedly  called  to  the  facts  which  must  be  found  duly  proven 
in  order  to  entitle  the  plaintiff  to  a  verdict.  We  hold  it  to  be  the 
duty  of  courts  to  protect  litigants  from  unfair  conduct  of  this  charac- 
ter, but  it  would  seem  to  be  underrating  the  intelligence  and  impeach- 
ing the  honesty,  as  well,  of  the  jury  in  this  case,  to  say  that  they 
may  have  been  influenced  to  return  a  verdict  for  the  plaintiff  by  the 
objectionable  remarks  of  counsel  which  have  been  assigned  as  error. 
Their  verdict,  although  erroneous  in  a  single  particular,  is  sustained 
both  by  the  testimony  and  the  instructions. 

The  error  committed  was  in  the  allowance  of  interest  upon  the 
property  destroyed.  As  said  in  the  Conway  Case,  the  statute  does 
not  authorize  the.  allowance  of  interest  upon  claims  of  this  character, 
and  for  this  reason  alone  the  judgment  must  be  reversed.  But,  since 
the  plaintiff  below  has  filed  herein  a  remittitur  of  all  interest,  it  is  or- 
dered that  judgment  be  entered  in  this  court  in  favor  of  said  plaintiff 
for  the  sum  of  $2,106,  which  sum  is  the  amount  of  his  damages,  as 
proved  by  the  jury,  less  interest  thereon,  computed  at  the  sum  of 
$217.95,  and  that  he  recover  his  costs  below  as  taxed.  It  is  further 
ordered  that  the  appellant  recover  costs  in  this  courts  to  be  taxed, 
and  that  execution  issue  herein. 


T.Colo.  451 

Atkinson  and  others  v.  Tabor  and  others. 

April  Term,  1884. 

AiTEAT.— Deposit  of  Pond  in  Baitk— Withdrawai>— WArvKA. 

Where  a  partv  having  an  interest  in  a  fund  in  litigation  that  has  been  de- 
nnVited  in  a  bank  pending  a  final  decision  of  the  case,  fearintr  that  such  bank 
«    will  become  insolvent,  to  protect  his  interest  withdraws  a  portion  of  the  fund 
"    therefrom,  on  the  refusal  of  the  appellee  to  consent  to  change  the  place  of  de- 
posit, such  withdrawal  wiU  not  be  considered  a  waiver  of  the  right  to  prosecute 
the  appeal. 

Appeal  from  district  court  of  Lake  county. 

On  motion  to  dismiss. 

L.  C.  Rockwell,  for  the  motion. 

Markham,  Patttreon  db  Thomas  and  Clinton  Reed,  contra^ 

Per  Curiam.  We  do  not  regard  SuUiyan  and  his  associates  as  oc- 
cupying the  relation  of  parties  to  this  litigation.  Their  interest  in  the 
result  accrues  by  virtue  of  their  contract  with  Atkinson  and  Chaney, 
the  appellants;  If,  by  virtue  of  the  terms  of  that  contract*  Sullivan 
and  his  associates  drew  out  and  appropriated' to  their  use,  or  with  the 
intention  of  so  appropriating  it,  ihree^iourtbs  of  the  money  deposited 
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by  Tabor  and  Smith  in  the  Bank  of  Leadville  in  payment  of  the  pur- 
chase money  of  the  Tarn  O'Shanter  group  of  mines,  it  was  the  same 
in  law  as  if  Atkinson  and  Ghaney  had  drawn  the  money  themselves ; 
and  it  would  be  a  waiver  of  their  right  further  to  prosecute  the  ap- 
peal. If,  however,  money  and  securities  to  an  amount  covering  the 
contingent  interest  of  Sullivan  and  others  in  the  deposit  were  drawn 
out  of  the  bank  on  account  of  its  failing  condition  alone,  and  after 
Tabor  and  Smith  had  declined  to  agree  to  a  change  of  the  deposit  to 
a  place  of  greater  safety  pending  the  result  of  the  litigation;  and  if 
there  was  no  actual  appropriation  of  such  portion  of  the  deposit,  and 
none  was  intended,  but  the  action  complained  of  was  taken  merely  to 
secure  from  the  impending  disaster  that  proportion  of  said  deposit  to 
which  Sullivan  and  his  associates  might  become  entitled,  under  their 
said  contract,  by  the  judgment  of  this  court, — it  would  seem  to  be  ex- 
tending the  doctrine  of  waiver  beyond  the  precedents  cited,  to  hold 
that  the  right  of  the  appellants  to  further  prosecute  their  appeal  is 
thereby  cut  off. 

Some  of  the  alleged  facts  concerning  the  purpose  and  necessity  of 
the  acts  supposed  to  constitute  the  waiver  are  disputed,  and,  without 
passing  upon  the  conflicting  statements,  it  is  sufficient  to  say  that, 
upon  consideration  of  the  case  as  presented  upon  the  motion  to  dis- 
miss the  appeal,  we  do  not  feel  warranted  in  granting  the  motion. 
Being  of  opinion  that  the  rights  of  the  parties  should  be  adjudicated 
upon  the  merits,  the  case  will  be  reserved  for  final  hearing. 

The  motion  to  dismiss  the  appeal  is  denied. 


7  Colo.  566 

Denveb,  W.  &  P.  Ey.  Co.  v.  Woy  and  others, 

October  Term,  1884. 

Petitiow  m  EnnoK— FAn.uRE  to  File  Briefs— Dismissal. 

Where  briefs  are  not  filed  in  the  supreme  court  in  accordance  with  the  orders 
enlered,  the  case  will  be  dismissed  for  want  of  jurisdiction. 

Error  to  county  court,  of  Boulder  county. 

Teller  d  Orahood,  for  plaintiffs  in  error. 

R,  H.  Whitely,  for  defendants  in  error. 

By  the  Court.  This  cause  was  regularly  submitted  to  the  Judg- 
ment of  this  court  upon  briefs  to  be  filed,  and  a  rule  specifying  within 
what  periods  the  several  briefs  were  to  be  filed,  was  duly  entered  of 
record  herein  on  the  sixteenth  day  of  February,  1883.  Upon  reach- 
ing the  cause  for  decision  we  find  that  no  briefs  have  been  filed  by 
either  party.  The  writ  of  error  will  therefore  be  dismissed  for  failure 
to  comply  with  the  rule.  Suitors  bringing  causes  here  for  review,  and 
desiring  the  judgment  of  this  court  upon  the  errors  assigned,  must 
exercise  diligence  in  their  prosecution.  Briefs  must  be  filed  in  ac- 
cordance with  the  orders  entered,  or  the  causes  will  be  subject  to  dis- 
missal for  want  of  prosecution.     Writ  of  error  dismissed. 
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7  Colo.  436 

Davib  c.  Excelsior  Co. 

April  Term,  1884. 

Attachment —  Pno  Rata  Distribution  among  Creditors— Code  Civil  Proc. 
$  116. 

Error  to  county  court  of  Arapahoe  county, 

France  dt  Rogers,  for  plaintiff  in  error. 

W.  W.  Cover y  for  defendant  in  error. 

Per  Curiam.  This  case  involves  the  same  question  as  that  considered  and  de- 
cided  in  the  case  of  Daniels  v.  Lewis,  4  Pac.  Rep.  57,  viz.:  whether  the  prorate 
provisions  of  section  116  of  the  Code  of  Civil  Procedure,  foi  the  distribution  of  the 
proceeds  in  attachment  cases,  are  operative  under  the  code  svstem  of  practice :  and 
for  the  reasons  expressed  in  the  opinion  in  the  said  case  of  Daniels  v.  Lewis,  the 
judgment  of  the  court  below  in  this  case  will  be  affirmed. 


7  Colo.  521 

Schwenkb  and  others  v.  Union  Depot  &  R.  Co. 
October  Term,  1884. 
Land  Patent— Repeal  op  Act  op  Congress  by  Implication. 

Appeal  from  the  district  court  of  Arapahoe  county. 

Per  Curiam.  This  action  is  similar  to  the  one  just  decided  between  the  same 
parties.  4  Pac  Rep.  905.  The  identical  questions  there  determined  are  here  rep- 
resented in  precisely  the  same  manner.  A  different  lot  or  parcel  of  land  is  in  con- 
troversy, but  the  same  principles  govern  both  cases.  Obviously,  a  repetition  of  the 
argument  is  unnecessary. 

The  judgment  of  the  district  court  will  be  affirmed. 
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SUPREME  COURT  OF  NEW  MEXICO. 

(3  N.  M.  [Gild.]  420)  — — 

Lauohlin  V.  BoABD  OF  CouNTT  Com'bs  OF  Santa  Fe  Co.  and  another. 

Filed  January  31, 1885. 

L  Taxation — Uioht  of  XivDiviDnAi*  to  Tf»t  Validity  of  a  Tax  Law. 

The  decision  of  the  United  States  supreme  court  in  the  case  of  Vrampion  ▼. 
Zabfiskie,  101  U.  f5.  601,  establishes  the  right  of  an  individual  tax-payer  to  ob- 
tain relief  by  a  direct  suit  in  his  own  name  against  a  threatened  dwastavit  of 
public  funds  in  which  he  has  a  tax-payer's  interest,  or  against  threatened  ille- 
gal taxation  by  which  his  property  might  be  imperiled. 

2.  Same— Revenue  Law  op  1882— Intention  op  Law. 

The  reyenue  law  of  1882,  e.  62,  was  intended  as  a  codification  and  amend- 
ment of  the  pre-existing  revenue  laws,  and  to  be  thoroughly  comprehensive 
respecting  the  several  subjects  with  which  it  dealt.  It  did  not  contemplate 
other  sources  of  public  income  than  revenues  and  licenses  of  the  classes  enu- 
merated in  its  several  sections. 

8.  Bams— Revenue— Signification    of  the  Terii. 

The  term  "revenue,"  when  used  in  reference  to  funds  derived  from  taxa- 
tion, is  best  interpreted,  in  the  absence  of  qualifying  words  or  circumstances 
implying  a  different  signification,  as  confined  to  the  usual  public  income  tax 
atiou. 

4.  Bams— Revenue  Act— Sixth  Section— Scope  of  the  Section. 

The  provisions  of  the  sixth  section  of  the  revenue  act  have  exclusive  refer- 
ence to  taxation  for  ordinary  purposes  of  the  government— the  usual  disburse- 
ments during  each  fiscal  year  in  the  ordinary  administration  of  public  affairs— 
and  have  no  reference  to  the  execution  of  extraordinary  powers  under  special 
statutes,  and  which  are  wholly  outside  of  the  common  course  of  administration. 

0.  Same— Revenue  Act— Aid  Voted  the  Texas,  Santa  Fe  &  Northern  Rail- 
road Company— Validity. 

The  provisions  of  the  general  revenue  act  do  not  operate  to  make  illegal  the 
aid  voted  to  the  Texas,  Santa  Fe  &  Northern  Railrond  Company,  and  the  prin- 
cipal and  interest  of  the  county  bonds  issued  for  that  purpose,  when  earned 
under  the  conditions  of  the  vote,  are  properly  payable  out  of  the  proceeds  of 
taxes  to  be  levied  and  collected  in  conformity  with  the  act  of  February  1,  1872, 
either  as  part  of  the  general  tax  levy,  or  by  a  levy  special  to  the  purpose. 

Error  to  the  First  judicial  district,  Santa  Fe  county. 

N.  B.  Laughlin^  for  self. 

Oildersleeve  dt  Preston  and  John  H.  Knaebel,  for  board  of  oounty 
commissioners. 

Wilson,  J.  The  plaintiff  in  error  filed  his  bill  of  complaint  in  the 
district  court  for  the  county  of  Santa  Fe,  of  which  county  he  is  a 
property  owner  and  tax-payer,  praying  for  an  injunction  to  restrain 
the  board  of  county  commissioners  of  that  county  from  issuing  or  de- 
livering to  the  Texas,  Santa  Fe  &  Northern  Baiiroad  Company,  or 
to  its  successors,  assigns,  or  order,  any  bonds,  under  the  authority 
of  a  certain  vote  or  election  held  in  the  county  of  Santa  Fe  on  the 
eleventh  day  of  August,  1884,  by  which  bonds  to  the  amount  of  $250,- 
000  appear  to  have  been  voted  in  aid  of  that  railroad  company  by 
the  qualified  electors;  and  incase  such  bonds  should  be  issued  or  de* 
livered,  then  to  restrain  the  board  of  county  commissioners  from  levy- 
ing or  causing  to  be  collected  onder  the  provisions  of  the  territorial 
y.6p,no.l0 — 53 


Digitized  by 


Google 


818  THE  PACIFIC   BBPOBTEB.  TN.  M. 

statute,  approved  February  1,  1872,  any  tax  lo  pay  tlie  interest  or 
principal  of  the  said  bonds  as  the  same  might  become  due  and  pay- 
able according  to  the  terms  of  any  such  bonds;  and  also  to  restrain 
the  said  railroad  company  from  receiving  the  said  bonds,  and  from 
receiving  any  money  that  may  be  directed  to  be  paid  on  account  of 
any  tax  that  may  be  levied  or  collected  according  to  the  provisions  of 
the  same  statute. 

The  bill  is  based  upon  the  suggestion  set  forth  therein  that  tne 
statute  authorizing  county  aid  to  railroad  corporations  (Laws  1872, 
c.  30)  has,  by  means  of  the  revenue  act  of  1882,  (chapter  62,)  been 
repealed,  either  in  its  entirety,  or  at  least  so  far  as  it  authorized  the 
levy  and  collection  of  a  special  tax  to  meet  the  principal  and  inter- 
est of  the  voted  bonds  as  they  mature.  The  bill  shows  that  all  the 
proceedings  had  in  relation  to  the  voting  of  the  bonds  in  aid  of  the 
railroad  company  have  been  in  strict  conformity  with  the  statute  of 
February  1,  1872,  and  there  appears  to  be  no  ground  whatever  for 
equitable  intervention  on  the  subject,  unless  it  be  that  that  statute 
has  been  impaired  in  its  efficiency  by  later  legislation.  The  defend- 
ants below  demurred  to  the  bill,  controverting  the  legal  proposition 
upon  which  it  is  founded,  and  denying  its  equities.  The  court  below 
sustained  the  demurrer,  and  a  final  decree  duly  passed  dismissing 
the  bill  upon  the  merits.  From  this  decree  the  complainant  below 
appeals  to  this  court. 

Since  the  decisions  of  the  supreme  court  of  the  United  States  in 
the  case  of  Crampton  v.  Zabriakie,  101  U.  S.  601,  no  suggestion  can 
be  properly  entertained  in  the  courts  of  this  territory  against  the  rights 
of  an  individual  tax-payer  to  obtain  relief  by  a  direct  suit  in  his  own 
name  against  a  threatened  devastavit  of  public  funds  in  which  he 
has  a  tax-payer's  interest,  or  against  threatened  illegal  taxation  by 
which  his  property  might  be  imperiled.  Acquiescing  thus  in  the  de- 
cision of  a  tribunal  which  is  controlling  in  the  territories,  we  are  hap. 
pily  relieved  from  the  consideration  of  the  question  of  chancery  juris- 
diction which  has  given  rise  to  much  conflict  of  decision  throughout 
the  various  states.  It  is  contended  by  the  plaintiff  in  error  that  the 
express  and  obvious  purpose  of  the  revenue  law  of  1882  (chapter  62) 
is  to  substitute  its  provisions  ior  all  antecedent  laws  or  parts  of  laws 
on  the  subject  of  revenue,  and  to  repeal  all  previous  laws  regarding 
the  raising  of  revenue,  and  therefore  that  so  much  of  the  county  bond- 
ing act  of  1872  (chapter  30,  §  4)  as  provides  for  the  levying  and  col- 
lection of  a  special  tax  tmder  its  provisions  is  thus  expressly  repealed, 
and  the  other  parts  of  the  same  act  are  repealed  by  necessary  im- 
plication, since  it  would  be  impossible  to  satisfy  the  indebtedness 
thereby  contemplated  by  means  of  one-quarter  of  1  per  cent,  ad  vaU 
orem  tax  devoted  to  county  purposes  by  the  revenue  act  of  1882.  If 
we  oonld  give  to  the  revenue  act  in  question  the  broad  construction 
contended  for,  we  might  well  bold  that  no  county  in  the  territory  can 
aid  a  railroad  under  the  act  of  1872,  except  so  far  as  it  can  furnisb 
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aid  out  of  wbat  it  can  spare  from  its  share^-one-quarter  of  1  p^r  cent. 
— of  the  stated  annual  tax. 

But  we  are  unable  to  yield  our  assent  to  this  view  of  the  scope 
and  intent  of  the  revenue  act.  That  statute  was  evidently  designed  as 
a  codification  and  amendment  of  the  pre-existing  revenue  laws.  The 
statutes  relating  to  the  levying  and  collection  of  the  regular  taxes, — 
such  as  designated  the  subjects  of  taxation,  specified  exemptions,  pro- 
vided the  rate  of  taxation,  the  mode  of  collection,  etc., — as  well  as 
those  relating  to  the  subject  of  licenses,  and  which  were  only  to  be 
found  scattered  through  the  statute-books  for  a  considerable  series  of 
years,  were  grouped  together,  revised,  and  amended  in  one  general 
act  in  1882.  The  legislative  intent  was  to  make  that  act  thoroughly 
comprehensive  respecting  the  several  subjects  with  which  it  dealt, 
and  this  intent,  quite  evident  from  the  very  terms  of  the  act,  is  only  em- 
phasized by  the  repealing  clause,  which  refers  not  only  to  all  acts  and 
parts  of  acts  "'in  conflict,"  but  also  to  "all  acts  and  parts  of  acts 
*  *  •  regarding  the  raising  of  revenue,"  etc.  It  is  very  doubt- 
ful whether  the  last-cited  clause  added  anything  to  the  effect  of  the 
previous  repealing  clause,  and  whether,  independently  of  any  repeal- 
ing clause,  the  act  might  not  well  be  interpreted  as  intended  to  em- 
brace in  one  complete  system  the  whole  subject  of  ordinary  revenues 
and  licenses,  and  to  operate  as  a  repeal  by  implication  of  any  non- 
inclnded  parts  of  the  old  law  on  the  same  subject.  U.  S.  v.  Tynen, 
11  Wall.  88.  The  fullness  of  the  repealing  clause  relieves  the  act 
from  any  judicial  doubt  on  this  point,  and  thus  accomplishes  some 
purpose.  In  view  of  this  manifest  intent  of  the  revenue  act,  it  would 
be  an  unnatural  and  strained  construction  to  hold  that  it  contemplated 
other  sources  of  public  income  than  revenues  and  licenses  of  the 
classes  enumerated  in  its  several  sections ;  that  is,  such  as  arise  in 
and  are  required  for  the  ordinary  course  of  official  administration. 
Courts  have  frequently  had  occasion  to  construe  similar  phraseology, 
and,  in  such  construction,  they  hold  almost  uniformly  that  the  term 
"revenue,"  when  used  with  reference  to  funds  derived  from  taxation, 
is  best  interpreted,  in  the  absence  of  qualifying  words  or  circum- 
stances implying  a  different  signification,  as  confined  to  the  usual 
public  income  taxation.  U.  S.  v.  Norton,  91  U.  S.  668;  Fletcher  v. 
Oliver,  25  Ark.  289;  Harper  v.  Commissioners,  23  Ga.  566. 

When  we  consider  how  minute  a  catalogue  of  subjects  is  included 
in  the  revenue  act  in  question,  it  is  impossible  to  believe  that  the  leg- 
islative mind  intended,  while  expressly  enumerating  these,  to  leave 
to  mere  implication  the  inclusion  of  other  matters  of  great  and  spe- 
cial moment,  such  as  the  extraordinary  power  in  counties  of  creating 
a  large  debt  by  popular  vote,  and  the  power  in  the  several  counties 
to  levy  taxes  for  the  payment  of  judgments.  Laws  1876,  c.  1,  §  7. 
The  general  revenue  act  contains  no  express  limitation  upon  the 
power  of  taxation.  Nevertheless,  the  provisions  of  the  sixth  section, 
viz. :  '"There  sha^l  be  levied  and  assessed  upon  the  taxable  property . 
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within  this  territory,  in  each  year,  the  following  taxes :  For  territorial 
revenue,  one-half  of  one  per  cent;  for  ordinary  county  revenue,  one- 
fourth  of  1  per  cent ;  for  maintenance  and  support  of  public  schools, 
one-fourth  of  one  per  cent.," — may  well  be  construed  to  imply  a  restric- 
tion on  the  taxing  power,  so  far  as  it  relates  to  the  subjects  specilied. 
In  the  absence  of  such  a  restriction,  expressed  or  implied,  the  power 
to  contract  and  to  incur  public  indebtedness,  implies  the  power  to 
raise  by  taxation  the  funds  needed  for  the  execution  of  the  former 
power.  Loan  Assort  v.  Topeka,  20  Wall  655.  But  the  provisions 
above  cited  have  exclusive  reference  to  taxat^'on  for  the  ordinary  pur- 
poses of  the  government, — the  usual  disbursements  during  each  fiscal 
year  in  the  ordinary  administration  of  public  affairs.  They  have  no 
reference  whatever  to  the  execution  of  extraordinary  powers  under 
special  statutes,  and  which  are  wholly  outside  of  the  common  course  of 
administration.  Nashville  R.  Co.  v.  Franklin  Co.  7  Amer.  &  Eng.  R. 
R.  Cas.  260;  McCormick  v.  Fitch,  U  Minn.  252,  (Gil.  185.)  Even 
an  express  limitation  on  the  rate  of  taxation  is  not  generally  opera- 
tive to  prevent  taxation  for  extraordinary  purposes;  as,  for  instance, 
that  of  satisfying  judgments  against  a  municipality.  BuU  v.  Mus' 
catine^  8  Wall.  575;  McCracken  v.  San  Francisco,  16  Cal,  591. 

It  could  hardly  be  seriously  contended  that  any  of  the  provisions 
of  the  general  revenue  act  operate  to  limit  a  special  power  previously 
granted  to  the  several  boards  of  county  commissioners  to  levy  taxes 
for  the  payment  of  judgments,  (Laws  1876,  c.  1,  §  7,)  or  tend  to  af- 
fect the  funding  acts  of  the  same  session.  The  provisions  requiring 
the  proper  officers  to  levy  a  stated  annual  tax  of  1  per  cent,  for  ordi- 
nary purposes  appear  to  have  been  first  enacted  at  the  same  legisla- 
tive session  at  which  the  county  bonding  act  in  aid  of  railroads  was 
passed.  They  occur  in  chapter  22  of  the  Laws  of  1872,  §  6.  The 
county  bonding  act  is  chapter  30  of  the  same  session.  It  is  obvious, 
as  well  from  this  coincidence  in  the  time  of  enactment  as  from  the 
phraseology  of  the  fourth  section  of  the  later  act,  that  the  legislature 
intended  to  put  both  acts  in  force  according  to  their  terms,  and  to 
promulgate  the  former  as  relating  to  ordinary  governmental  purposes, 
and  the  latter  as  relating  to  an  extraordinary  purpose,  dependent 
upon  the  express  will,  to  be  declared  by  vote  of  the  tax-payers  imme- 
diately affected.  The  re-enactment  of  these  provisions  in  the  gen- 
eral revenue  act  of  1882  evinces  no  legislative  intent  to  impart  to 
them  any  greater  meaning  or  efficacy  than  they  imported  at  the  time 
of  their  original  enactment.  On  the  contrary,  it  is  plain  that  they 
carry  with  them  into  the  latter  statute  only  the  same  force  and  effect 
that  they  possessed  in  their  original  form.  Thus  illustrated  by  the 
circumstances  of  their  adoption,  they  exhibit  all  the  more  clearly 
their  entire  consistency  with  the  provisions  of  the  county  bonding  act. 
We  are  therefore  of  opinion  that  the  aid  voted  in  favor  of  the  defend- 
ant railroad  company  was  legally  voted,  and  that  the  principal  and 
interest  of  the  county  bonds,  when  earned  under  the  conditions  of 
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the  vote,  are  properly  payable  oat  of  the  proceeds  of  taxes  to  be  levied 
and  collected  in  conformity  with  the  requirements  of  the  act  approved 
February  1, 1872,  (chapter  30,  Laws  1872,  §  4,)  either  as  part  of  the 
general  tax  levy,  or  by  a  levy  special  to  the  purpose*  The  decree  of 
the  district  court  is  affirmed* 

XjELL,  J.,  concors. 
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SUPREME  COURT  OF  ITBVADA^ 

(19  Nov.  «7) 

State  v.  Lindsbt. 

Filed  February  13. 1885. 

1.  MuRDEB— Statute  of  Nevada— Vebdict— Jury  to  Decide  QuEsmow  of  t>B- 

OBEE. 

In  a  trial  for  murder,  the  statute  (1  Oomp.  Laws  Ner.  2323)  leaves  the 
question  of  degree  to  be  settled  by  the  verdict  of  the  jury. 

2.  Same— Instruction  as  to  Degree— Murdeb  by  Poison. 

The  courts  cannot  deprive  the  jury  of  their  right  to  fix  the  degree  by  impera- 
tively instructing  them,  in  a  case  where  the  crime  was  committed  by  the  ad- 
ministration of  poison,  thajt  if  they  find  the  prisoner  guilty  they  must  find 
him  guilty  of  murder  in  the  first  degree. 

8.  Saace— E^ROR  IN   Favor  or  Appellant— Law  will  not  Hear  Him  Com- 
plain. 

If  the  jury  fix  the  crime  as  murder  in  the  second  degree,  when,  according  to 
law.  it  should  be  in  the  first  degree,  it  is  an  error  in  favor  of  the  defendant  of 
which  the  law  will  not  take  cognizance,  and  of  which  the  defendant  ought  not 
to  complain. 

4  Same— Poison  Prep arbd  fob  Suicide— Taken  bt  Mibtakb— Instruction  of 
Court— Words  •*  Liable  for  thb  Consequences. " 

An  instruction  to  the  effect  that  in  the  event  of  the  defendant's  preparing 
poison  with  suicidal  intent,  and  another  person  drinking  the  same  by  mistake* 
defoiKlant  would  be  ''liable  for  the  consequences,"  is  not  objectionable. 

Appeal  from  the  Second  judicial  district  court,  Ormsby  county. 

R.  M.  Clarke^  for  appellant. 

W.  H.  Davenport,  Atty.  Gen.,  and  J,  D.  Torreyson,  Dist.  Aity.,  for 
respondent. 

Hawley,  J.  Appellant  was  indicted  foi  the  crime  of  murder,  al* 
ieged  to  have  been  committed  by  the  administering  of  poison.  The 
jury  found  her  guilty  of  murder  in  the  second  degree. 

1.  It  is  argued  in  her  behalf  that  the  verdict  is  a  verdict  of  /icquit* 
tal;  that  the  crime  alleged  in  the  indictment  was  murder  in  the  first 
degree;  that  there  is  no  such  crime,  under  our  statute,  as  murder  in 
the  second  degree  for  a  homicide  committed  by  means  of  po'.son.  The 
statute  of  this  state  declares  that  ''all  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other 
kind  of  willful,  deliberate,  and  premeditated  killing,  or  which  shall 
be  committed  in  the  perpetration,  or  attempt  to  perpetrate,  any  arson^ 
rape,  robbery,  or  burglary,  shall  be  deemed  murder  of  the  first  degree ; 
and  all  other  kinds  of  murder  shall  be  deemed  murder  of  the  second 
degree ;  and  the  jury  before  whom  any  person  indicted  for  murder  shall 
be  tried,  shall,  if  they  find  such  person  guilty  thereof,  designate  by 
their  verdict  whether  it  be  murder  of  the  first  or  second  degree;  out 
if  such  person  shall  be  convicted  on  confession  in  open  court,  the 
court  shall  proceed,  by  examination  of  witnesses,  to  determine  the 
degree  of  the  crime^  and  give  sentence  accordingly. *  1  Gomp.  Laws^ 
2323. 
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Under  this  statute  there  are  certain  kinds  of  murder  which  carry 
with  them  conclusive  evidence  of  premeditation,  viz.,  when  the  kill- 
ing is  perpetrated  by  means  of  poison,  lying  in  wait,  or  torture;  or 
when  the  homicide  is  committed  in  the  perpetration,  or  attempt  to 
perpetrate,  any  of  the  felonies  enumerated  in  the  statute.  In  these 
cases  the  question  whether  the  killing  was  willful,  deliberate,  and 
premeditated  is  answered  by  the  statute  in  the  ajBSrmative,  and  if  the 
prisoner  is  guilty  of  the  offense  charged,  it  is  murder  in  the  first  de- 
gree. State  T.  Hymer^  15  Nov.  50,  and  authorities  cited  in  appel- 
lant's brief.  But  suppose  the  jury,  in  charity  for  the  faults  and  weak- 
ness  of  the  human  race,  sympathy  for  the  prisoner,  or  any  other  mis- 
taken view  of  the  law  or  the  facts,  lessens  the  offense  to  murder  in 
the  second  degree,  is  the  prisoner  to  go  free?  Does  not  the  case 
stand  precisely  upon  the  same  plane  as  a  verdict  of  murder  in  the 
second  degree  in  any  case  not  enumerated  in  the  statute,  where  there 
is  a  willful,  deliberate,  and  premeditated  killing?  Is  it  not  as  much 
the  duty  of  the  jury  in  such  a  case  to  find  the  prisoner  guilty  of  mur- 
der in  the  first  degree,  as  in  the  cases  specially  enumerated  in  the  stat- 
ute ?  Suppose  the  jury  in  such  a  case,  where  the  evidence  is  positive, 
clear,  plain,  and  satisfactory  beyond  a  reasonable  doubt,  regardless 
of  all  the  testimony,  and  in  violation  of  the  well-settled  principles  of 
law,  should  find  the  prisoner  guilty  of  murder  in  the  second  degree; 
would  the  prisoner  be  entitled  to  a  new  trial  upon  the  ground  that 
the  verdict  is  against  the  evidence  ?  Is  it  not  a  fact  that  juries  fre- 
quently render  just  such  verdicts,  and  that  the  result  cannot  be  ac- 
counted  for  upon  any  theory  other  than  that  of  a  compromise  of 
opinion?  Why  should  such  a  verdict  be  allowed  to  stand  ?  The  an- 
swer is  plain.  The  reason  is  that  the  statute  leaves  the  question  of 
degree  to  be  settled  by  the  verdict  of  the  jury,  A  verdict  finding  the 
prisoner  guilty  of  murder,  without  mentioning  the  degree,  would  be  a 
nullity. 

In  Stat4  v;  Rover,  this  court,  referring  to  the  statute  which  we  have 
quoted,  said; 

''By  this  statute,  murder  is  divided  into  first  and  second  degrees,  depend- 
ing upon  the  particular  circumstances  in  which  the  crime  is  committed;  and 
whether  it  be  of  the  first  or  second  degree,  is  a  fact  to  be  specially  found  from 
the  evidence  adduced,  without  reference  to  any  special  facts  which  may  be 
stated  in  the  indictment.  In  case  of  a  trial,  the  jury  before  whom  the  trial 
is  had,  -f  they  find  the  defendant  guilty,  are  required  to  find  this  fact,  and  to 
designate  by  their  verdict  whether  the  guilt  be  of  the  first  or  second  degree; 
and  in  case  of  a  plea  of  confession,  the  court  is  required  to  determine  this 
question  of  fact  by  the  examination  of  witnesses  in  open  court.  It  is  there- 
fore apparent,  from  the  plain  and  positive  provisions  of  the  statute,  that  a 
verdict  which  fails  to  designate  the  degree  of  murder  of  which  the  jury  find 
the  defendant  guilty^  is  so  fatally  defective  that  no  judgment  or  sentence  can 
be  legally  pronounced  thereon."    10  Nev.  391. 

A  judge  should  always  inform  the  jury  of  the  degree  which  the  law 
attaches  to  murder,  by  whatever  means  the  crime  may  have  been  corn- 
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mitted;  bat  in  every  case  it  is  the  province  of  the  jury,  if  the  prisoner 
is  found  guilty,  to  determine  and  fix  the  degree  by  their  verdict,  and 
the  courts  cannot  deprive  the  jury  of  their  right  to  fix  the  degree  by 
imperatively  instructing  them,  in  a  case  where  the  crime  was  com- 
mitted  by  administering  poison,  (or  in  any  other  case,}  that  if  they 
find  the  prisoner  guilty  they  must  find  him  guilty  of  murder  in  the 
first  degree.  Robbing  v.  State,  8  Ohio  St.  193;  Beaudine  v.  State,  Id. 
638;  Rhodes  v.  Com.  48  Pa.  St.  898;  Lane  v.  Com.  59  Pa.  St.  376; 
Shaffner  v.  Com.  72  Pa.  St.  61. 

Wharton,  in  discussing  the  degrees  of  murder,  says: 
"But,  however  clear  may  be  the  distinction  between  the  two  degrees.  Juries 
not  unfrequently  make  use  of  murder  in  the  second  degree  as  a  compromise, 
when  they  think  murder  has  been  committed,  but  are  unwilling,  in  conse- 
quence of  circumstances  of  mitigation,  to  expose  the  defendant  to  its  full 
penalties.*'    2  Whart.  Grim.  Law,  g  1112. 

In  Rhodes  v.  Com.,  supra,  the  court  said: 

''Under  proper  instructions  from  the  bench,  it  is  not  only  the  right  of  the 
jury  to  ascertain  the  degree,  but  it  is  the  right  of  the  accused  to  have  it  iis- 
certained  by  them.  ♦  ♦  ♦  No  doubt  cases  of  murder  in  the  first  degree 
have  been  found  in  the  second,  but  this  must  have  been  anticipated  when  the 
statute  was  framed,  and  has  certainly  been  observed  under  its  operation,  and 
yet  it  has  remained  upon  our  statute-book  since  1794  unaltered  in  tliis  regard. 
Possibly  the  very  distinction  of  degrees  was  invented  to  relieve  such  jury- 
men^s  consciences  as  should  be  found  more  tender  on  the  subject  of  capital 
punishment  than  on  their  proper  duties  under  evidence.  Many  men  liave 
probably  been  convicted  of  murder  in  the  second  degree,  who,  really  guilty 
of  the  higher  crime,  would  have  escaped  punishment  altogether  but  for  this 
distinction  in  degrees  so  carefully  committed  by  the  statute  to  juries." 

The  jury  have  the  undoubted  power  to  fix  the  crime  in  the  second 
degree  when  it  ought,  under  the  law  and  the  facts,  to  be  fixed  in  the 
first.  "Wo  need  not  speculate  about  why  it  was  so  provided.  It  is 
sufiicient  that  it  is  so  written,  and  we  cannot  change,  alter,  or  depart 
from  it."     Lane  v.  Com.,  supra. 

Our  attention  has  not  been  called  to  any  case  where  a  verdict  of 
murder  in  the  second  degree  has  been  set  aside  upon  the  ground  that 
the  testimony  was  such  as  to  make  the  crime  murder  in  the  first  de- 
gree. But,  on  the  other  hand,  the  direct  question  involved  in  this 
case  has  been  decided  adversely  to  appellant.  State  v.  Dowd,  19 
Conn.  387 ;  Lane  v.  Com.,  supra.    In  the  latter  case  the  court  said : 

*'It  has  never  yet  been  decided  in  Pennsylvania  that  a  verdict  of  murder 
in  the  second  decree  might  not  be  given  in  a  case  of  mui*der  by  poison.  That 
it  may  be  given  is  as  unquestionable  as  the  power  of  the  jury  is  under  the  act 
to  give  it,  and  impossible  for  the  court  to  refuse  it." 

If  the  jury  fix  the  crime  at  murder  in  the  second  degree,  in  a  case 
where  the  law  and  the  facts  make  it  murder  in  the  first  degree,  it  is 
an  error  in  favor  of  the  prisoner,  of  which  the  law  will  not  take  any 
cognizance,  and  of  which  the  prisoner  ought  not  to  complain. 

2.  Objection  is  mcde  to  certain  instructions  given  by  the  courts 
upon  the  theory  that  the  poiron  may  have  been  mixed  with  whisky 
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"with  the  intent  on  the  part  of  the  appellant  to  commit  suicide,  and 
was  negligently  exposed  in  such  a  place  and  manner  as  would  likely 
"to  be  unconsciously  or  non-negligently  taken  by  other  persons,  either 
as  food  or  drink/'  and  the  jury  were  told  that  in  such  a  case  the  per- 
son so  leaving  the  poison  would  be  "liable  for  the  consequences,"  and 
would  be  "guilty  of  manslaughter."  This  objection  cannot  be  sus- 
tained. The  use  of  the  words  "liable  for  the  consequences,"  of  which 
complaint  is  made,  might  have  been  error  if  the  court  had  not  in  the 
same  connection  stated  what  the  consequences  would  be;  but  the  in- 
structions upon  this  poini  must  be  considered  (ogether  as  nn  entirety, 
and  when  so  considered  they  state  a  correct  principle  of  law,  (Desty, 
Crim.Law,  §  1246.;  2  Whart.  Crim.  Law,§  1004;  Reg.  y.  Michael,  9 
Gar.  &  P.  356;)  and  it  is  evident  that  the  jury  could  not  have  been 
misled. 

The  iudgment  of  the  district  court  is  affirmed 


Digitized  by 


Google 


826  VH£   PACIFIC   &iBPORTBB«  [ColO» 


SUPREME  COURT  OF  COLORADO. 


8  Colo.  75  

Woman's  Chbistian  Tbmpebancb  Union  v.  Tatlob  and  another* 

Filed  January  9, 1885. 

L  Agency— Liability  of  Corporation  for  Debts  of  Assumed  Agent. 

1q  the  absence  of  proof  that  the  keeping  or  conducting  of  a  hospital  apper- 
tains in  any  manner  to  the  corporate  purposes  of  the  defendant,  or  that  it  had  . 
ever  engaged  in  any  such  undertaking,  such  defendant  is  not  responsible  for 
the  debts  of  an  individual  ^ho  occupies  its  building  and  represents  herself  to 
be  the  "matron**  of  its  institution. 

2.  Same  — Corporation— Privileges— Owning  Real  Estate  —  Liabilitt  for 
Debts  of  Lessee  Assuming  to  be  Agent. 

One  of  the  privileges  of  a  corporation  is  to  own  real  estate,  and  \he  unau- 
thorized use  of  a  corporate  name  in  connection  with  a  private  enterprise,  for- 
eign to  the  purposes  of  the  organization  of  the  corporation >.doea  not  aecessarily 
bind  it. 

Appeal  from  the  county  court  of  Lake  county. 

N.  F.  Cleary  and  J.  C.  Fitnam,  for  appellant. 

Gaston  dt  Simmonds  and  D.  J.  Haynes^  for  appellees. 

Beck,  G.  J.  The  record  in  this  cause  does  not  inform  us  for  "v^hat 
special  purposes  or  objects  the  defendant  corporation  (appellant  here) 
was  organized.  We  might  infer  from  the  name  chosen  that  the  ob- 
jects in  view  were  either  to  advance  the  cause  of  religion  or  temper- 
ance, or  both.  In  order  to  sustain  the  judgment  rendered  below,  it 
would  seem  to  be  necessary  to  assume,  in  absence  of  any  proof  of  the 
fact,  that  the  charter  powers  included  the  management  of  a  hospital. 
The  action  was  brought  against  the  defendant  in  its  corporate  name 
of  "The  Woman's  Christian  Temperance  Union."  The  goods  were 
ordered  at  various  times  by  one  Mrs.  E.  J.  Burns,  who  styled  herself 
''Matron"  of  the  hospital,  and  who  represented  to  the  plaintiffs  that 
she  was  authorized  by  the  defendant  to  purchase  the  medicines  for 
the  use  of  the  hospital. 

It  sufficiently  appears  that  the  defendant  had  notice  of  the  name 
Mrs.  Burns  was  conducting  the  business  in,  and  that  she  was  holding 
herself  out  as  matron  of  the  institution.  Mrs.  Burns  states  in  her 
deposition,  filed  in  the  cause,  that  she  was  employed  by  the  society 
in  that  capacity,  and  that  she  and  her  daughter  were  to  receive  $100 
per  month.  This  testimony,  however,  is  positively  contradicted  by 
two  of  the  trustees  of  the  defendant,  Mrs.  Bennett  and  Mrs.  Murray, 
the  former  the  treasurer  and  the  latter  one  of  the  vice-presidents  of 
the  defendant.  Both  say  the  society  never  had  or  conducted  a  hos- 
pital; that  it  owned  a  building,  and  leased  it  to  Mrs.  Bums  for  the 
purpose  of  being  used  by  her  as  a  hospital,  to  be  conducted  on  her 
own  account  and  at  her  own  expense ;  and  that  she  was  to  pay  as 
rent  for  the  building  the  sum  of  $10  per  month  for  the  first  two 
months,  and  thereafter  to  increase  the  rent  as  her  business  increased.. 
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They  further  say  that  the  society  had  no  notice  of  the  running  of  this 
account  until  suit  brought. 

The  authority  to  act  as  agent  of  a  corporation  may,  in  some  cases, 
be  inferred  from  facts  and  circumstances.  If  the  directors  or  man- 
agers of  a  corporation  knowingly  permit  one  to  act  for  them  in  the 
usual  course  of  dealing  within  their  charter  powers,  such  silent  acqui- 
escence may  be  held  to  clothe  the  individual  with  the  powers  of  a  duly- 
authorized  agent.  But  to  have  this  effect  it  should  be  made  to  ap- 
pear that  the  acts  performed  were  within  the  charter  powers,  or  in 
the  usual  course  of  business  of  the  corporation. 

If  the  record  before  us  disclosed  the  fact  that  one  of  the  objects  of 
the  defendant  corporation  was  to  conduct  a  hospital  at  Leadville,  or 
that  it  had  been  engaged  in  such  an  enterprise,  we  might  be  able  to 
sustain  the  judgment.  It  could  then  be  said  that  the  conducting  of 
«uch  an  institution  was  within  the  corporate  objects  of  the  associa* 
tion,  or  appertained  to  its  usual  business  operations^  which  fact,  con- 
sidered in  connection  with  the  facts  in  proof,  that  the  defendant  owned 
A  building  which  was  used  for  hospital  purposes;  that  defendant's  cor- 
porate name  was  used  as  the  name  of  the  hospital,  and  that  the  person 
in  charge,  and  who  managed  its  affairs,  styled  herself  '*  Matron  of  the 
Woman's  Christian  Temperance  Union  Hospital,"  and  under  this  ap- 
pellation  made  monthly  reports  to  the  officers  of  the  corporation  of  re- 
'Ceipts,  expenses,  and  general  workings  of  the  hospital, — we  would  not 
hesitate  to  say,  under  such  circumstances,  that  the  matron  in  charge 
of  such  an  institution  had  implied  authority  from  the  proper  officers  to 
purchase  necessary  medicines  for  the  patients  under  treatment  in  the 
institution.  But  the  mere  ownership  of  the  building,  and  the  use  of 
the  defendant's  corporate  name  by  the  self-styled  "Matron,"  lose  their 
significance  in  the  absence  of  proof  that  the  keeping  or  conducting  of 
^  hospital  appertained,  in  any  manner,  to  the  corporate  purposes  of 
ihe  defendant,  or  that  it  had  ever  engaged  in  such  an  undertaking. 
One  of  the  privileges  of  a  corporation  is  to  own  real  estate,  and  the 
unauthorized  use  of  a  corporate  name  in  connection  with  a  private 
enterprise,  foreign  to  the  purposes  of  the  organization  of  the  corpo- 
ration, does  not  necessarily  bind  it. 

The  fact  testified  to,  that  the  president  ot  the  defendant  inquired 
about  the  bill  sued  upon  after  it  had  been  run,  said  it  ought  to  be 
paid,  and  that  she  would  see  it  paid;  and  that  she  admitted  the  cor- 
rectness of  a  bill  for  meat  iurnished  the  institution,  excusing  the  de- 
lay in  payment  by  the  statement  that  money  was  due  the  hospital 
from  the  county  for  the  care  of  county  patients, — would  afford  strong 
presumptive  proof  of  defendant's  liability,  if  the  preliminary  facts 
above  mentioned  were  in  evidence.  Otherwise,  the  president  may 
liave  been  acting  wholly  outside  the  scope  of  her  authority  in  the  in- 
staiices  mentioned,  as  defendant's  witnesses  in  fact  say  she  was. 
As  the  case  is  presented  to  us,  it  looks  as  if  the  plaintiffs  have  been 
iguilty  of  carelessness.     They  furnished  drugs  and  medicines  to  the 


Digitized  by 


Google 


828  THE  PACIFIO  BBPOBT£B«  [Golo» 

hospital  from  August  5,  1881,  to  March  24,  1882,  without  making 
inquiry  of  any  officer  of  the  defendant  whether  the  so-styled  matron 
was  authorized  to  contract  such  indebtedness  in  the  defendant's  name, 
and  without  notifying  any  officer  of  the  defendant  that  a  bill  was  be* 
ing  run  in  the  defendant's  name. 

Two  of  the  defendant's  officers  swear  that,  by  the  rules  of  the  cor- 
poration, it  is  necessary  to  have  authority  from  the  board  of  trustees 
in  order  to  contract  debts  in  the  name  of  the  defendant,  and  that 
neither  the  president,  Mrs.  Calkins,  nor  the .  said  Mrs.  Burns,  ever 
obtained  such  authority.  Mrs.  Calkins  is  dead,  and  plaintiffs  are 
deprived  of  the  benefit  of  her  testimony;  and,  while  Mrs  Burns  tes* 
tifies  that  she  was  authorized  oy  the  defendant  to  purchase  the  sup- 
plies in  question,  it  must  be  borne  in  mind  that  her  view  of  the  rela* 
tion  which  she  bore  to  the  defendant  is  squarely  contradicted  by  two 
witnesses,  and  she  admits  the  bringing  of  a  suit  against  the  corpora* 
tion  to  test  her  rights,  which  was  decided  against  her. 

For  the  reasons  assigned,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial;  and  it  is  so  ordered. 


s  Colo,  lie 


Carpentbb  v.  People,  etc.,  ex  reh  Tilford. 
Filed  February  6, 1886. 

1.  City  Chapter— Amendment  op— Power  op  Legislature— Presumption. 

In  amending  a  special  city  charter  by  a  general  law,  so  as  to  accommodate  a 
particular  case  agreeably  with  the  constitution  of  the  state,  the  legislature  is 
presumed  to  have  considered  the  facts  with  the  intention  of  providing  merely 
for  the  necessities  of  the  case,  and  it  lies  with  the  leirislature  to  decide  the  Ques- 
tion, rather  than  with  the  courts. 

2.  Same— Ck>NSTiTUTioK  op  Colorado— liSOisiiATnRB — NECBssrnr  for  8fboial 

Laws. 

The  constitutional  restriction  (sections  13, 14,  art.  14,  and  section  2,  art.  15, 
Const.  Colo. )  imposes  upon  the  legislature  the  duty  of  looking  into  the  facts  of 
every  case  for  which  a  special  act  is  proposed,  and  it  is  only  when  the  legisla- 
tive mind  becomes  convinced,  after  investigation  and  consideration  of  the  facts 
and  circumstances,  that  a  necessity  exists  for  a  special  law,  that  such  a  law  is 
authorized. 
8.  Same— Fundamental  Law  of  Cmr—AMBNDED  Charter  of  Denteb— BppBCfr 
AS  to  Old  Chabter. 

The  charter  of  a  corporation  is  its  constitution,  and  gives  it  all  the  power  it 
possesses.  Upon  the  taking  effect  of  the  amended  charter  of  the  city  of  Den- 
ver, passed  February  13, 1883,  all  ordinances  Inconsistent  with  its  provisions 
and  not  embraced  within  the  saving  clause  were  repealed. 
4.  Same— CiTT  Attorney  —  Power  op  City  Council  to  Appoint,  apter  Feb- 
ruary 13, 1883. 

The  council  of  Denver  could  not,  in  March,  1883,  authorize  a  person  to  act  as 
city  attorney  against  one  legally  elected  and  qualified  for  the  ofQce  under  the 
new  charter. 
B.  Constitution  op  Colorado  —  Election  to  Office  of  Incumbent  op  An- 
othek  Office. 

There  is  a  distinction  between  the  words  appointed  and  elected;  nence  there  ifr 
nothing  in  the  constitution  of  Colorado  to  prevent  the  election  and  qualifica- 
tion as  city  attorney  of  a  person  who  holds  the  office  of  state  senator. 

Appeal  from  district  court,  Chaffee  county. 

George  H.  Gray  and  Mason  B,  Carpenter,  pro  se,  for  appellant. 
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R.  H.  Oilmorey  for  appellee. 

Beck,  C.  J.  The  legislature,  by  a  special  act,  approved  February 
13,  18S3,  and  which  went  into  effect  on  that  day,  entitled  ''An  act  to 
reduce  the  law  incorporating  the  city  of  Denver  and  the  several  acts 
amendatory  thereof  into  one  act,  and  to  revise  and  amend  the  same, " 
among  other  things,  created  the  office  of  city  attorney,  and  provided 
that  an  election  should  be  held  in  each  ward  of  the  city  on  the  first 
Tuesday  of  April,  1883,  for  the  election  of  a  mayor,  treasurer,  au- 
ditor, city  attorney,  and  other  city  officers.  The  act  further  provided 
that  the  officers  to  be  elected  should  hold  their  respective  offices  for 
two  years,  and  until  their  successors  should  be  elected  and  qualified; 
and  that  every  two  years  thereafter  an  election  should  be  held  for  the 
election  of  certain  officers  named,  including  city  attorney.  It  also 
specifies  that  the  officers  to  be  elected  should  qualify  before  entering 
upon  the  duties  of  their  respective  offices,  and  provided  that  if  any 
officer  should  fail  to  qualify  within  20  days  of  his  election,  the  office 
to  which  he  was  elected  should  be  deemed  vacant.  An  election  was 
held  at  the  time  designated,  and  the  relator,  Tilford,  was  elected  thereat 
to  the  office  of  city  attorney.  He  qualified  in  the  manner  and  within 
the  time  prescribed,  and  then  made  demand  upon  the  respondent. 
Carpenter,  who  was  in  possession  and  exercising  the  duties  of  said  of- 
fice, for  possession  thereof.  This  demand  was  refused,  the  respond- 
ent claiming  to  hold  said  office  by  virtue  of  an  election  by  the  city 
council  of  said  city,  held  on  the  first  day  of  March,  1883,  and  claim- 
ing that  he  was  entitled  to  hold  said  office  for  and  until  the  sixteenth 
day  of  November  then  next  ensuing,  by  virtue  of  the  provisions  of  a 
city  ordinance  adopted  on  the  fifth  day  of  April  of  said  year. 

Respondent  also  denied  the  validity  of  the  law  under  which  the  re- 
lator claims  title  to  said  office,  on  the  ground  that  it  is  a  local  or  spe- 
cial law,  and  for  that  reason  void  under  the  provisions  of  the  state 
constitution.  In  the  case  of  Brown  v.  City  of  Denver,  7  Colo.  305, 
S.  C.  3  Pac.  Bep.  455,  we  held,  as  against  a  similar  constitutional  ob- 
jection, that  the  special  act  entitled  "An  act  to  reduce  the  law  incor- 
porating the  city  of  Denver,  and  the  several  acts  amendatory  thereof, 
into  one  act,  and  to  revise  and  amend  the  same,"  approved  April  6, 
1877,  was  constitutional.  The  constitutional  question  now  presented 
is  substantially  the  same,  and  invokes  a  construction  of  the  same 
constitutional  provisions,  although  arising  under  a  legislative  act  of 
a  later  date.  The  provisions  of  the  constitution  bearing  upon  this 
question  are  as  follows : 

Sec.  25,  art.  5.  "The  general  assembly  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases;  that  is  to  say,  [then  follows  a 
long  list  of  cases,  none  of  them  relating  to  the  granting  or  amending  of  city 
charters,  after  which  the  section  concludes  thus:]  granting  to  any  corpora- 
tion, association,  or  individual  the  right  to  lay  down  railroad  tracks;  grant- 
ing to  any  corporation,  association,  or  individual  any  special  or  exclusive 
privileges,  immunity,  or  franchise  whatever.  In  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  no  special  law  shall  be  enacted." 
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Sec.  13,  art.  14.  "The  general  assembly  shall  provide,  by  general  laws,  for 
the  organization  and  classification  of  cities  and  towns.  The  number  of  such 
classes  shall  not  exceed  four,  and  the  powers  of  each  class  shall  be  defined  by 
general  laws,  so  that  all  municipal  corporations  of  the  same  class  shall  possess 
the  same  powers,  and  be  subject  to  the  same  restrictions." 

Sec.  14,  art.  14.  "The  general  assembly  shall  also  make  provision,  by  gen- 
eral law,  whereby  any  city,  town,  or  village,  incorporated  by  any  special  or 
local  law,  may  elect  to  become  subject  to  and  be  governed  by  the  general  law 
relating  to  said  corporation." 

Sec.  2,  art.  15.  "No  chaiter  of  incorporation  shall  be  granted,  extended, 
changed,  or  amended  by  special  law,  except  for  such  municipal,  charitable, 
educational,  penal,  or  reformatory  corporations  as  are  or  may  be  under  the 
control  of  the  state;  but  the  general  assembly  shall  provide,  by  general  laws, 
for  the  organization  of  corporations  hereafter  to  be  created." 

Our  conclusion  in  the  former  case  is  expressed  in  the  following  lan- 
guage : 

"  Whether  a  special  city  charter  can  be  amended  by  a  general  law,  appli- 
cable to  the  whole  state,  so  as  to  meet  the  necessities  of  a  particular  case,  may 
be  a  close  question,  or  such  amendment  may,  perhaps,  be  impossible.  Cer- 
tainly, the  first  body  to  pass  upon  the  question  is  the  legislature.  If  a  general 
law  could  not,  for  any  reason,  be  made  applicable  to  the  case,  then  a  special 
law  is  authorized  by  the  constitution  itself,  and,  with  the  authorities  cited, 
we  are  disposed  to  hold  that  the  decision  of  the  question  is  for  the  legislature, 
and  not  for  the  courts." 

The  provisions  of  the  Missouri  constitution  oi  1865,  sec.  27,  art.  4, 
are  very  similar  to  our  section  25,  art.  5.  It  enumerates  a  long  list 
of  oases  concerning  which  the  legislature  is  prohibited  from  passing 
special  laws,  and  concludes  thus : 

"  The  general  assembly  shall  pass  no  special  law  for  any  case  for  which  pro- 
vision can  be  made  by  a  general  law;  but  shall  pass  general  laws  providing, 
so  far  as  it  may  deem  necessary,  for  the  cases  enumerated  in  this  section,  and 
for  all  other  cases  where  a  general  law  can  be  made  applicable." 

Under  this  section  the  courts  of  that  state  have  held  that,  as  to  leg- 
islation not  falling  within  the  prohibitory  acts,  it  is  for  the  legisla- 
ture to  decide  whether  a  general  law  can  be  made  applicable  or  not; 
that  the  constitutional  rule  is  laid  down  as  a  guide  for  the  law-mak- 
ing power,  and  it  is  to  judge  of  the  necessity  of  each  case  as  it  arises. 
State  V.  County  Court,  60  Mo.  317;  Same  y.  Same,  51  Mo.  82;  Hall  y. 
Bray,  Id.  288. 

The  constitution  of  the  state  of  Kansas  (section  17,  art.  2)  contains 
the  following  provision : 

"All  laws  of  a  general  nature  shal  have  a  uniform  operation  throughout 
the  state,  and  in  all  cases  where  a  general  law  can  be  made  applicable  no 
special  law  shall  be  enacted." 

This  section  was  construed  by  the  supreme  court  of  Kansas  in 
State  V.  Hitchcock,  1  Kan.  178,  to  leave  a  discretion  to  the  legisla- 
ture, and  to  impose  upon  that  body  the  responsibility  of  determining 
whether  or  not,  in  a  given  case,  the  purpose  designed  could  be  expedi- 
ently accomplished  by  a  general  law.  This  decision  was  affirmed  in 
Beach  v.  Leahy,  11  Kan.  23,  and  in  Francis  v.  Atchison,  T.  d*  S.  F. 
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R.  Co.  19  Kan.  303.  Under  another  provision  of  the  Kansas  con- 
Btitation,  however,  the  case  now  before  us  would  be  a  prohibited  case 
in  that  state ;  section  1,  art.  12,  providing  that  ''the  legislatare  shall 
pass  no  special  act  conferring  corporate  powers."  The  constitution 
of  Indiana,  by  section  22  of  article  4,  prohibits  the  legislatare  from 
passing  local  or  special  laws,  in  a  long  list  of  enumerated  cases. 
Section  23  of  the  same  article  provides  as  follows : 

"In  all  the  enumerated  cases  in  the  preceding  section,  and  in  nil  other 
cases  where  a  general  law  can  be  made  applicable,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  the  state." 

The  effect  of  these  provisions  was  considered  by  the  supreme  court 
of  Indiana  in  Thomas  v.  Board  ComWa,  5  Ind.  4,  wherein  it  was  held 
to  be  a  judicial  question  whether  a  general  law  could  be  made  appli- 
cable.  The  reasoning  in  favor  of  this  construction  was  that  if  the 
courts  could  not  review  the  judgment  of  the  legislature  upon  this  ques- 
tion,  the  twenty-third  section  would  have  no  validity;  that  it  would 
impose  no  restriction,  nor  confer  any  power,  upon  that  body  which 
it  would  not  possess  in  the  absence  of  such  a  provision.  This  de- 
cision was  overruled  in  Oentile  y.  State,  29  Ind.  409,  wherein  it  is 
said :  "The  reasoning  upon  which  it  is  based  is  regarded  as  unsound, 
and  does  not,  therefore,  support  the  conclusion  reached."  The  court 
further  say,  substantially,  that  the  object  of  the  twenty-third  section 
was  not  to  confer  any  power  on  the  legislature,  but  was  intended  as 
a  restriction,  binding  upon  the  conscience  of  each  member,  under  his 
official  oath,  which  it  is  not  to  be  presumed  he  would  willfully  disre- 
gard  in  the  enactment  of  laws;  that  the  question  whether  a  general 
law  can  be  made  applicable  is  peculiarly  addressed  to  the  legislative 
judgment,  and  when  that  body  decides  that  it  cannot,  the  reasons, 
although  satisfactory  to  it,  may  not  appear  on  the  face  of  the  law, 
and  may  not  suggest  themselves  to  the  mind  of  a  court,  and  thus  the 
legislature  and  courts  would  be  liable  to  be  brought  into  frequent  con- 
flicty  to  no  beneficial  purpose,  if  it  were  held  to  be  a  judicial  question. 
The  same  rule  has  been  repeatedly  announced  in  that  state.  See 
State  V.  Tucker,  4t6  Ind.  358. 

The  following  cases  are  cited  as  laying  down  a  contrary  doctrine : 
Thomas  v.  Board  Com'rs,  6  Ind.' 4.  This  case  was  subsequently  over- 
ruled, as  above  noted,  by  Oentile  v.  State,  29  Ind.  409,  the  reasoning 
therein  being  declared  unsound. 

The  decisions  in  the  following  cases — Atchison  v.  Bartholow,  4  Kan. 
144;  Cleggv.  Richardson  Co.  8  Neb.  178;  and  State  v.  Cincinnati,  28 
Ohio  St.  445 — are  all  based  on  prohibitory  clauses  existing  in  the  con- 
stitutions of  the  several  states  mentioned,  providing  that  the  legisla- 
ture should  pass  no  special  act  conferring^  corporate  powers.  These 
oases  may  therefore  be  classed  with  Ex  parte  Stout,  5  Colo.  509,  also 
cited;  all  of  which  held  that  special  laws  in  cases  clearly  prohibited 
by  the  constitution  are  void. 

The  following  New  Jersey  cases  are  cited :     Van  Riper  v.  Parsons, 
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40  N.  J.  Law,  1;  Bingham  y.  Camden^  Id.  156;  Sutterly  v.  Camden, 

41  N.  J.  Law,  495.  The  substance  of  these  cases,  so  far  as  they  re- 
late to  the  subject  under  consideration,  is  that  the  amending  of  city 
charters  by  special  laws  is  in  violation  of  the  following  constitutional 
provision  of  the  state : 

"The  legislature  shall  not  pass  private,  local,  or  special  laws  in  any  of  the 
following  enumerated  cases;  that  is  to  say,  ♦  ♦  *  regulating  the  inter- 
nal affairs  of  towns  and  counties.  ♦  *  ♦  The  legislature  shall  pass  no 
special  act  conferring  corporate  powers,  but  they  shall  pass  general  laws,  un- 
der which  corporations  may  be  organized,  and  corporate  powers  of  every  nat- 
ure obtained,  subject,  nevertheless,  to  repeal  or  alteration  at  the  will  of  the 
legislature." 

From  this  review  it  will  be  observed  that  where  conclusions  were 
reached  in  the  cases  cited  which  are  in  conflict  with  that  announced 
in  Broivn  v.  City  of  Denver  upon  this  question,  they  were  based  on  con- 
stitutional provisions  different  from  the  provisions  of  section  25  of  ar- 
ticle 5  of  our  constitution. 

After  a  careful  re-examination  of  all  the  authorities  found  which 
bear  upon  the  subject,  and  upon  reason  and  principle,  we  think  the 
better  view  is  that  whether  a  general  law  can  be  made  applicable,  or 
whether  a  special  law  is  authorized  for  a  purpose  not  falling  within 
the  enumeration  of  prohibited  cases,  is  peculiarly  a  legislative  ques- 
tion. It  is  certainly  more  a  question  of  fact  than  a  question  of  law. 
The  constitutional  restriction  imposes  upon  the  legislature  the  duty 
of  looking  into  the  facts  of  every  case  for  which  a  special  act  is  pro- 
posed; and  it  is  only  when  the  legislative  mind  becomes  convinced, 
from  a  due  investigation  and  a  mature  consideration  of  the  facts  and 
circumstances  pertaining  thereto,  that  a  necessity  exists  for  a  special 
law,  that  such  a  law  is  authorized.  The  same  presumption  obtains 
that  the  members  of  the  general  assembly  will  exercise  an  honest 
and  conscientious  judgment  in  such  cases  as  prevail  concerning  the 
judgments  of  courts.  Consequently,  it  is  to  be  presumed,  upon  the 
passage  of  a  special  statute,  that,  in  the  judgment  of  the  law -makers, 
after  full  and  fair  investigation,  a  general  law  would  not  effect  the 
purposes  designed  to  be  accomplished. 

In  addition  to  the  authorities  cited  in  support  of  the  decision  on 
this  point,  it  is  likewise  sustained  by  1  Dill.  Mun.  Corp.  §  48,  wherein 
the  learned  author  says : 

''Under  a  constitution  which  provides  that  in  all  cases  when  a  general  law 
can  be  made  applicable,  no  special  law  shall  be  enacted,  the  better  view,  and 
the  one  supported  by  the  decided  weight  of  authority,  is  that  it  is  for  the 
legislature  to  determine  whether  its  purpose  can  or  cannot  be  expediently 
effected  by  a  general  law.** 

We  are  not,  however,  to  be  understood  as  holding  that  the  courts 
are  wholly  without  jurisdiction  as  to  this  question.  While  it  is  not 
to  be  presumed  that  a  co-ordinate  branch  of  the  state  government,  in- 
vested with  the  duties  and  powers  indicated,  and  acting  under  oaths 
binding  upon  the  consciences  of  its  members,  would  act  in  bad  faith, 
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or  without  due  investigation  and  deliberation,  and  in  the  exercise  of 
sound  judgment  in  the  passage  of  special  acts,  yet,  in  the  event  of 
such  wrongful  action  clearly  appearing,  it  would  become  the  duty  of 
the  courts  to  interfere.  Every  question  of  doubt,  in  such  event,  would 
be  properly  resolved  in  favor  of  the  validity  of  the  act  challenged, 
and  due  weight  would  be  accorded  to  the  consideration  that  the  legis- 
lative judgment  was  required  to  be  exercised  in  the  case  by  the  very 
restriction  imposed  by  the  constitution. 

Another  objection,  arising  under  the  same  section  of  the  constitu- 
tion, is  that  the  special  law  in  question  violates  the  provision  which 
prohibits  the  legislature  from  "granting  to  any  corporation,  associa- 
tion, or  individual  any  special  or  exclusive  privilege,  immunity,  or 
franchise  whatever."  It  is  sufficient  to  say  that  if  any  such  privilege, 
immunitj,  or  franchise  is  granted  by  the  amendment  of  the  city  char- 
ter, it  does  not  pertain  to  the  office  of  city  attorney.  The  entire  act, 
therefore,  would  not  fail,  even  if  some  portion  of  it  should  prove  to 
be  unconstitutional.  In  respect  to  sections  13  and  14  of  article  14, 
supra,  they  do  not  prohibit  the  passing  of  a  special  act  to  amend  a 
city  charter  granted  by  a  local  act,  passed  prior  to  the  adoption  of 
the  constitution,  where  such  city  has  not  elected  to  become  subject 
to  and  to  be  governed  by  the  general  law  relating  to  corporations. 

Much  learning  and  ingenuity  was  displayed  by  Mr.  Gray,  of  coun- 
sel for  respondent,  in  the  construction  of  section  2,  art.  15,  supra. 
He  finds  it  necessary,  in  order  to  harmonize  this  section  with  his 
view  of  the  preceding  sections  mentioned,  as  we  understand  him,  to 
insist  upon  the  following  novel  propositions:  First,  that  the  term 
^'municipal  corporations,"  as  employed  in  this  section,  does  not  mean 
municipal  corporations  proper,  as  cities  and  incorporated  towns,  but 
means  ''quasi  municipal  corporations;"  second,  that  the  words  "un- 
der the  control  of  the  state"  do  not  mean  under  its  legislative  control, 
but  under  the  executive  or  ministerial  control  of  the  state. 

The  justification  offered  for  this  interpretation  is  that  the  use  of 
the  word  "such"  in  the  phrase  "for  such  municipal,  charitable,  ed- 
ucational, penal,  or  reformatory  corporations  as  are  or  may  be  under 
the  control  of  the  state,"  renders  it  necessary  in  order  to  give  effect 
to  every  word  in  the  section;  the  employment  of  this  word  implies  that 
all  municipal  corporations  are  not  under  control  of  the  state ;  also  that 
this  construction  harmonizes  the  section  with  all  other  constitutional 
provisions  on  the  subject  of  special  legislation.  The  phraseology  of 
the  section  may  be  faulty,  but  the  natural  import  of  the  language 
used,  taken  in  connection  with  the  subject-matter  of  article  15,  in 
which  it  appears,  to  our  minds  renders  the  meaning  plain  and  consist- 
ent. Nearly,  if  not  all,  the  affirmative  provisions  of  this  article  re- 
late to  private  corporations.  The  purposes  of  this  section  were  to 
prohibit  the  legislature  from  granting  or  amending  charters  for  such 
corporations  by  special  acts;  and  to  require  the  passage  of  general 
laws  for  the  organization  of  corporations  thereafter  to  be  created.  A 
v.5p,no.l0— 63 
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fundamental  rule. in  the  construction  of  a  written conatitatipn  is  that 
the  first  resort  in  all  cases  to  ascertain  the  thought  expressed,  is  the 
natural  signification  of  the  words  employed  in  the  order  of  grammat- 
ical arrangement  which  the  framers  of  the  instrument  have  placed 
there.     Cooley,  Const.  Lim.  70. 

There  is  a  broad  distinction  between  the  legal  signification  of  the 
term  ''municipal  corporation,"  employed  in  section  2,  and  the  term 
**qtm8i  municipal  corporation/'  which  we  are  asked  to  substitute.  A 
municipal  corporation,  such  as  a  city  or  incorporated  town,  is  created 
by  the  consent  of  the  people  composing  it,  for  their  advantage  and 
convenience,  and  is  invested  with  the  power  of  local  self-government. 
Quasi  corporationp,  on  the  other  hand,  rank  low  down  in  the  scale  of 
corporate  existence,  are  endowed  with  but  few  corporate  functions, 
and  are  merely  auxiliaries  of  the  state.  1  Dill.  Mun.  Corp.  §§  23, 
25,  183.  The  corporations  enumerated  in  section  2  include  both 
classes,  according  to  the  primary  import  and  natural  signification  of 
the  words  employed.  If,  however,  we  substitute  the  words  *'qtuisi 
municipal  corporations"  for  the  words  ''municipal  corporations,"  we 
exclude  from  the  section  a  whole  class  of  corporations  specifically 
named  therein.  There  is  no  necessity  whatever  for  such  a  construc- 
tion. Both  classes  are  "under  the  control  of  the  state;"  that  is,  un- 
der its  legislative  control,  which  is  a  broader  and  more  natural  sig- 
nification of  the  words  employed  than  ministerial  control.  The  former 
is  applicable  to  all  the  classes  named  in  the  section,  while  the  latter 
is  not ;  it  being  conceded  that  municipal  corporations  proper  are  not 
under  the  ministerial  control  of  the  state. 

It  may  be  said  that  private  corporations  are  also  under  the  control 
of  the  state ;  but  this  is  true  in  a  limited  sense,  and  only  to  the  extent 
of  the  reservations  in  their  charters,  or  in  the  organic  law,  so  far  as 
fundamental  changes  in  such  charters  are  concerned.  In  respect  to 
the  employment  of  the  word  "such"  in  said  section  there  is  evidently 
a  misapplication  of  the  word.  The  forced  construction  contended  for, 
however,  does  not  cure  this,  since  there  would  still  remain  the  incon- 
gruous expression,  "for  such  *  ♦  ♦  penal  or  reformatory  corpo- 
rations as  are  or  may  be  under  the  control  of  the  state."  The  same 
implication  said  to  arise  in  respect  to  municipal  corporations  proper, 
may  quite  as  consistently  be  said  to  arise  as  to  penal  corporations,  if 
the  construction  contended  for  be  adopted,  to-wit,  that  all  penal  cor- 
porations are  not  under  the  ministerial  control  of  the  state, — a  propo- 
sition which  is  no  more  admissible  than  that  all  such  corporations 
are  not  under  its  legislative  control. 

The  presumption  obtains  that  the  language  employed  in  this  sec- 
tion was  designed  to  be  taken  in  its  ordinary  acceptation,  and  to  our 
minds  the  arguments  of  counsel  fail  to  demonstrate  that  this  pre- 
sumption does  not  hold  good.  As  before  stated,  the  subject-matter 
of  the  entire  article  15  relates  to  private  corporations.  The  reference 
to  municipal  and  other  corporations  named  in  section  2  was  for  the 
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purpose  of  excepting  them  from  the  operation  of  the  provision  con- 
cerning special  legislation.  In  so  far  as  the  qaestions  presented  by 
this  record  are  concerned,  the  validity  of  the  amended  charter  must 
be  sustained. 

In  respect  to  the  rulings  of  the  court  upon  the  trial  below,  we  are 
of  opinion  that  the  facts  alleged  and  admitted  in  the  pleadings,  to- 
gether with  the  proofs  introduced  in  evidence  on  the  part  of  the  re* 
lator,  made  out  a  prima  facie  case  in  his  favor.  All  proofs  o£fered  by 
the  respondents  were  rejected  as  incompetent  and  immaterial,  and 
the  jury  was  directed  to  return  a  verdict  for  the  relator.  The  correct- 
ness of  these  rulings  is  questioned.  Unless  the  rejected  proofs  tended 
to  show  a  right  in  the  respondent  to  continue  to  hold  and  exercise 
the  duties  of  the  office  of  city  attorney  after  the  election  and  qualifi- 
cation of  Mr.  Tilford,  no  error  was  committed  in  their  rejection.  The 
proofs  o£fered  were : 

First.  The  proceedings  of  the  city  council,  had  on  the  sixteenth  of  Novem- 
ber, 1882,  showing  the  election  by  said  council  of  James  A.  Dawson  as  city 
attorney  for  the  ensuing  year.  Second,  The  proceedings  of  said  council  on 
March  1, 1883,  showing  the  resignation  of  said  Dawson,  and  the  election  by 
said  council  of  the  respondent  to  fill  the  unexpired  term.  Third.  A  certified 
copy  of  the  ordinance  of  April  5, 1883,  which  provided,  among  other  things, 
that  all  city  officers  elected  in  April,  1883,  except  the  mayor,  the  alderman, 
and  the  city  auditor,  should  enter  upon  the  duties  of  their  respective  offices 
at  the  expiration  of  the  fuU  terms  of  those  officers  whose  offices  they  were 
elected  to  fill,  and  not  before. 

So  far  as  the  council  proceedings  offered  are  concerned,  they  are 
of  no  force,  as  against  the  positive  provisions  of  the  legislative  act  of 
February  13th,  and  the  election  held  thereunder.  The  charter  of  a 
corporation  is  its  constitution,  and  gives  it  all  the  powers  it  possesses. 
Upon  the  taking  effect  of  the  amended  charter,  all  prior  legislation, 
and  all  ordinances  inconsistent  with  its  provisions,  and  not  embraced 
within  the  scope  of  the  saving  clause,  were  repealed.  Whether  or  not 
the  council  could  legally  elect  Mr.  Carpenter,  in  March,  1883,  to  the 
office  of  city  attorney,  the  new  charter  then  being  in  force,  which  pro- 
vides that  the  mayor  may  fill  vacancies  which  may  occur  in  any  elect- 
ive office,  until  the  same  may  be  filled  by  election,  it  is  very  certain 
that  that  body  possessed  no  power  to  airthorize  him  to  hold  said  of- 
fice against  one  duly  elected  and  qualified  under  the  new  charter. 

The  ordinance  of  April  Sth,  passed  two  days  after  the  election  under 
the  charter,  assumed  to  abridge  the  terms  of  city  attorney,  and  certain 
other  officers  who  had  just  been  elected,  by  providing  virtually  that 
those  holding  the  offices  under  former  elections  should  remain  in  of- 
fice until  the  expiration  of  the  full  term  for  which  they  had  been 
elected.  This  is  in  direct  conflict  with  the  provisions  of  the  charter. 
It  specifies  the  extent  of  the  terms  of  the  various  officers  to  be  elected, 
when  the  officers  elected  shall  assume  their  duties,  and  when  their 
terms  of  office  shall  terminate.  Upon  qualifying  within  20  days  of 
^ '   election,  the  relator  became  entitled  to  the  office  of  city  attorney 
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for  two  years,  to  end  two  years  thereafter,  upon  the  election  and  qual- 
ification of  his  successor.  This  term  could  not  be  abridged  by  ac- 
tion of  the  city  council,  either  by  ordinance  or  otherwise. 

The  only  other  question  raised,  which  we  deem  it  necessary  to  refer 
to,  is  the  eligibility  of  the  relator  to  the  oflfice  of  city  attorney,  he  be- 
ing, at  the  time  of  his  election  thereto,  a  state  senator.  The  consti- 
tutional provision  relied  upon  as  showing  that  he  was  not  eligible,  is 
the  first  clause  of  section  8,  art.  5 : 

"No  senator  or  representative  shall,  during  the  time  for  which  he  shall  have 
been  elected,  be  appointed  to  any  civil  office  under  this  state." 

It  was  held  in  Britton  v.  Steber,  62  Mo.  370,  that  the  mayor  of 
the  city  of  St.  Louis  was  not  an  officer  under  the  states  within  the 
meaning  of  section  15  of  article  4  of  the  constitution  of  Missouri, 
which  provides  that  "no  senator  or  representative  shall,  during  the 
term  for  which  he  shall  have  been  elected,  be  appointed  to  any  civil 
office  under  this  state,"  etc. 

We  are  cited  to  other  cases  which  are  to  the  same  effect,  upon  con- 
stitutional provisions  similar  to  our  own,  viz. :  People  v.  Provines^  34 
Cal.  520,  and  Santo  v.  State,  2  Iowa,  165,  220.  These  authorities 
are  in  point,  and  we  have  no  reason  to  doubt  their  soundness.  We 
prefer,  however,  to  rest  the  decision  of  the  point  upon  the  plain  words 
of  the  constitution.  It  only  prohibits  a  senator  from  heing  appointed 
to  a  civil  office,  and  not  his  election  thereto. 

A  careful  examination  of  all  the  various  provisions  of  the  constitu- 
tion, pertaining  to  offices  of  various  kinds  and  grades,  convinces  us 
that  the  framers  of  that  instrument  did  not  employ  the  words  ''elect" 
and  "appoint"  as  synonymous,  but  with  due  regard  to  the  primary 
and  proper  significance  of  both  words.  Any  one  who  will  take  the 
time  to  make  a  careful  examination  of  the  constitution,  will  appreci- 
ate the  force  of  this  proposition,  by  observing  the  accuracy  of  selec- 
tion displayed  in  their  use.  The  relator  not  having  been  appointed 
to  the  office  of  city  attorney,  it  is  not  important  whether  it  be  a  civU 
office  under  the  state  or  not. 

We  are  of  opinion  that  the  judgment  of  the  district  court  siiould  be 
affirmed ;  and  it  is  so  ordered. 


8  Colo.  Ill  

Denver  Transit  &  Warehouse  Co.  v.  Swem, 

Filed  February  6,  1885. 

Use  and  Occupation— Personal  Property  Occupied  under  Contract  to 
pukciiase. 

A  parly  having  sold  to  another  personal  property,  cannot,  upon  refusal  of 
the  purcha-^er  to  pay  the  price  and  conipleto  the  contract,  recover  from  him 
rent  for  such  time  as  he  occupied  the  premises. 

Appeal  from  the  district  court  of  Arapahoe  county. 
LiLcius  Af.  Cuthburt,  for  appellant. 
John  W,  Horner^  for  appellee. 
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HelMj  J.  Action  to  recover  reasonable  rent  for  the  use  and  occu- 
pation of  the  premises  described  in  the  complaint.  The  suit  was 
evidently  brought  by  plaintiff,  and  tried  by  the  court,  upon  the  theory 
that  the  property  occupied  and  used  was  realty.  But  the  plaintiff 
himself  positively  testified  to  the  following  effect : 

First,  that  he  leased  from  the  Union  Pacific  Railway  Company  a  certain 
warehouse  in  Denver,  and  that  he  owned  no  interest  in  the  liuid  upon  which 
it  stood;  seconds  that  while  in  possession  as  tenant  he  used  a  quantity  of 
lumber  and  other  materials  in  erecting  a  shed,  and  in  repairing  and  improving 
the  warehouse  for  his  own  convenience;  third,  that  by  express  agreement 
with  the  lessor,  at  the  time  of  making  such  improvements,  he  was  to  retain 
the  absolute  ownership  in,  and  exercise  the  right  of,  removing  all  of  the  ma- 
terials so  used;  fourth,  that  in  pursuance  of  this  agreement  he  negotiated 
and  bargained  with  defendant,  it  being  his  successor  as  tenant  under  the 
Union  Pacific  Company,  for  the  sale  to  it  of  these  materials  or  improvements; 
fifth,  that  while  this  contract  of  purchase  was  in  full  force,  defendant  entered 
into  occupation  of  the  entire  premises,  and,  with  plaintiff's  consent,  into  the 
use  of  the  said  property  thereon,  belonging  to  plaintiff;  sixth,  that  defendant 
failed  and  refused  to  pay  the  purchase  price,  and  plaintiff  resold  to  a  third 
person;  and,  seventh,  that  he  then  instituted  this  action  to  collect  from  de- 
fendant rent  for  the  use  of  the  property. 

The  evidence  offered  on  the  part  of  defendant  showed  that  both  it 
and  the  Union  Pacific  Company  at  all  times  recognized  plaintiff's 
ownership  of  said  property,  and  his  right  to  remove  the  same  when 
he  should  see  fit  so  to  do.  Thus  it  appears  beyond  question  that 
plaintiff's  property  always  retained  the  character  of  personalty.  The 
materials,  whether  we  call  them  lumber,  additions,  buildings,  or  im- 
.  provements,  never  became  a  part  of  the  realty.  The  special  contract, 
providing  for  continual  ownership  and  removal  thereof,  stamps  upon 
the  same,  as  to  all  the  parties  named,  the  character  of  personal  prop- 
erty ;  and  this  position  is  further  re-enforced  by  the  fact  that  the  im- 
provements were  made  by  plaintiff  while  tenant,  for  his  own  conven- 
ience in  his  private  business.  See  Tyler,  Fi&t.  114  et  seq.s  also  129 
et  eeq.;  146. 

Defendant  denies  that  it  ever  made  the  alleged  or  any  other  con- 
tract of  purchase  with  plaintiff;  and  upon  this  question  the  evidence  is 
conflicting  and  evenly  balanced;  but  we  will  accept  as  correct,  for  the 
purposes  of  this  case,  the  jury's  findings  thereon  in  favor  of  plain- 
tiff. The  case  made  by  the  evidence,  then,  is  as  follows :  Plaintiff 
sold  and  delivered  to  defendant  certain  personal  property;  defendant 
used  and  enjoyed  the  same  for  a  time,  but  finally  refused  to  pay  the 
purchase  price  agreed  upon ;  it,  however,  recognized  plaintiff's  right 
to  retake  the  possession;  and  plaintiff  did  resell  and  deliver  the  same 
to  a  third  party. 

Upon  this  state  of  facts  what  was  plaintiff's  remedy  in  the  prem- 
ises ?  First,  he  might  have  refused  to  receive  the  property  back,  and 
have  brought  suit  for  the  purchase  money,  with  interest;  but,  second, 
having  resold  it,  the  extent  of  his  recovery  against  plaintiff  would,  at 
most^  be  limited  to  interest  on  the  contract  price  from  the  date  when 
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it  should  have  been  paid,  pins  the  di£ference  between  that  price  and 
the  amount  actually  received,  provided  the  latter  was  the  market  value 
of  the  property.  We  do  not  wish,  however,  to  be  understood  as  stat- 
ing the  foregoing  to  be  positively  the  measure  of  damages  in  such 
cases.  We  are  not  here  required  to  lay  down  a  rule  upon  this  sub- 
ject, and  it  would  be  dictum  were  we  to  do  so.  Our  purpose  is  simply 
to  show  that  the  measure  of  damages  adopted  at  the  trial  of  this  case 
was  incorrect;  that  under  the  facts  no  recovery  of  rent  for  use  and  oc- 
cupation can  be  sustained, — a  proposition  that  will  hardly  admit  of 
question,  and  probably  needs  no  support  by  way  of  argument  or  au- 
thority. Had  defendant  taken  possession  of  this  property  under  a 
lease,  verbal  or  written,  or  had  it  entered  under  a  contract  of  hire,  it 
might  have  been  estopped  from  invoking  rules  applicable  to  the  sale 
of  personalty;  but,  considering  the  case  as  made  by  plaiqjiff  ^"nself, 
in  no  possible  view  can  the  recovery  be  sustained. 
The  judgment  is  reversed. 


8  Colo.  113 

TuRGE  r.  Mabshall  Silver  Min.  Co« 

Filed  JTebruary  6, 1885. 

1.  Bond  to  va>hvbt — Definition  of  Bond — ^Pbnal  Oblioation. 

A  bond  is  prima  facie  a  penal  obligation,  and  the  sum  mentioned  In  It  Is  not 
considered  liquidated  damages  unlesa  other  language  used  in  the  instrument,  or 
accompanying  circumstances,  shows  that  such  was  the  intention  of  the  con- 
tracting parties. 
A  8amb— Action  on— Daicaobs  whsn  Plaintiff  has  Shown  an  Injury. 

In  case  of  a  technical  breach  in  the  conditions  of  a  bond,  in  default  of  proof 
on  part  of  plaintiff,  in  an  action  upon  it,  of  some  actual  injury  to  him,  the  dam- 
ages should  be  nominal. 

Appeal  from  the  district  court  of  Clear  Creek  county. 

Teller  d  Orahood,  for  appellant. 

Morrison  <t  Filliua,  for  appellee. 

Helm,  J.  Action  at  law  upon  a  bond  executed  by  the  defenclant 
company,  conditioned  for  the  reconveyance  to  plaintiff  of  certain 
property  therein  described,  upon  issuance  of  patent  therefor  to  the 
company.  We  deem  it  sufficient  for  the  purposes  of  this  case  to  say 
that  the  sum  named  in  this  bond  must  be  viewed  as  penalty,  and  not 
as  liquidated  damages.  There  is  nothing  in  the  instrument  itself, 
or  in  the  evidence  extraneous  thereto,  which  justifies  the  conclusion 
that  the  parties  intended  to  make  $5,000  the  exact  measure  of  dam- 
ages in  case  of  failure  to  perform.  There  was  no  contract  of  sale; 
the  conveyance  to  defendant  by  plaintiff  was  simply  a  matter  of  mut- 
ual convenience  to  both,  in  obtaining  patent  to  the  premises.  The 
evidence  discloses  no  change  of  possession;  plaintiff  remained  the 
equitable  owner,  notwithstanding  the  transfer  of  the  legal  title;  and 
the  latter  title  was  to  be  reconveyed  upon  issuing  of  the  patent.  Plain- 
tiff introduced  no  proofs  that  this  amount  was  considered  by  himself 
and  defendant  as  liquidated  damages. 
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A  bond  is  said  io  he** prima  facie  a  penal  obligation,"  and  the  sum 
mentioned  therein  is  not  considered  as  liquidated  damages  unless  other 
language  used  in  the  instrument,  or  accompanying  circumstances, 
show  that  such  was  the  intention  of  the  contracting  parties.  But  if 
the  sum  named  in  the  bond  was  penalty,  plainti£f  was  only  entitled  to 
recover  such  damages  as  he  might  suffer  from  breach  of  the  condi- 
tion specified.  He  neither  proved  nor  offered  to  prove  the  extent  of 
his  injury,  if  any  there  were  under  the  contract.  In  view  of  the  fact 
that  defendant  offered  and  stood  ready  to  make  the  deed  called  for 
by  the  bond,  it  may  be  that  no  actual  damages  were  sustained  on  ac- 
count of  the  delay.  Therefore,  conceding  that  a  technical  breach 
of  the  bond  occurred,  plaintiff  was  only  entitled  to  nominal  damages. 
He  recovered  one  dollar,  and  this  recovery  carried  the  costs;  hence  he 
cannot  now  be  heard  to  complain. 

The  clause  in  the  judgment  concerning  the  deeds  deposited  by  de- 
fendant as  a  continuing  tender,  imposes  upon  plaintiff  no  burden;  it 
compels  no  action  on  his  part;  from  it  he  can  suffer  no  possible  in- 
jury. The  court  would  certainly  not  undertake  to  coerce  his  accept- 
ance of  these  deeds  against  his  will.  There  would  seem  to  be  no 
good  reason  why  we  should  reverse  the  judgment  on  this  account,  and 
direct  a  new  one.  This  provision,  if  improper  and  irregular,  may  be 
regarded  as  surplusage. 

The  judgment  is  affirmed. 
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SUPREME  COURT  OF  WASHINGTON  TERRITORY. 


Bbeemer  v.  Bubgess. 

July  Term,  1884 

Sale  of  Goods — Answeb — Admission  of  Pabtial  Indebtedness — ^Necessity 
OF  Proof  of  Full  Value  by  Plaintiff — Interest. 

In  an  action  growing  out  of  a  sale  of  goods  by  sample,  an  admission  in  the 
answer  of  defendant's  indebtedness,  according  to  the  terms  of  the  contract,  in 
an  amount,  based  upon  the  value  of  the  goods,  less  than  the  price  alleged  in 
the  complaint  to  have  been  promised,  will  not  relieve  plaintiff,  in  order  to  re- 
cover a  greater  sum  than  that  admitted  to  be  due,  from  the  necessity  of  offer- 
ing proof  of  a  greater  reasonable  worth.  But  in  such  a  case  the  verdict  should 
include  interest  from  the  time  the  suit  was  begun. 

Opinion  on  the  merits. 

B.  L,  Sharpstein,  for  plaintiff  in  error. 

/.  B,  Allen  and  Mr,  Crowley,  for  defendant  in  error. 

Greene,  C.  J.  On  the  ninth  day  of  June,  1883,  the  plaintiff  in 
error  began  an  action  in  the  district  court  to  recover  for  goods,  wares, 
and  merchandise  sold  and  delivered  by  plaintiff  to  defendant,  in  No- 
vember, 1882,  what  they  were  reasonably  worth,  alleging  the  value 
to  be  $600.50,  and  that  defendant  promised  to  pay  that  sum  therefor, 
and  claiming  judgment  for  $600.50,  with  interest  thereon  and  costs. 
Defendant  demanded  a  bill  of  particulars,  which  was  duly  served  and 
filed,  showing  plaintiff's  claim  to  be  for  10,000  cigars,  at  $60  per 
thousand,  sold  and  delivered  by  plaintiff  to  defendant.  On  the  third 
of  September,  1883,  the  defendant  answered,  denying  that  the  goods 
were  worth  any  greater  sum  than  $399.50,  and  setting  up  that  in 
November,  1882,  plaintiff  agreed  to  sell  and  deliver  to  defendant  10,- 
000  cigars  at  the  agreed  price  of  $60  per  thousand;  that  the  sale 
was  by  sample,  with  a  warranty,  and  that  defendant  agreed  to  pay 
therefor  at  the  rate  of  $60  per  thousand,  if  the  cigars  should  be  good 
and  merchantable,  and  equal  to  sample.  Defendant  further  set  up 
in  his  answer  that  under  said  agreement  plaintiff  sold  and  delivered 
to  the  defendant  10,000  cigars,  the  same  being  the  goods,  wares,  and 
merchandise  described  in  plaintiii's  complaint,  and  that  the  cigars 
were  not  equal  to  warranty,  and  were  not  worth  over  $399.50,  but 
were  worth  $200  less  than  they  would  have  been  worth  had  they  been 
equal  to  the  warranty,  to  the  defendant's  damage  in  the  sum  of  $200. 
On  the  day  of  filing  his  answer,  defendant  deposited  $400  with  the 
clerk  of  the  court,  and  a  axxm.  equal  to  the  accrued  costs,  and  de- 
manded judgment  for  the  costs  accruing  thereafter.  Plaintiff  replied 
to  the  answer  by  denying  «he  warranty,  the  sale  by  sample,  the  breach 
of  warranty,  and  the  defendant's  damages. 

The  action  proceeded  to  a  trial  by  jury,  whereupon  the  plaintiff  of- 
fered in  evidence  an  order  frora  defendant  upon  plaintiff  for  10,000 
cigars,  of  a  certain  brand,  at  ^^\0  per  thousand,  which  being  admit- 
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ted  in  evidence,  the  plaintiff  rested.  Then  the  defendant,  without 
offering  any  evidence,  moved  the  court  to  instruct  the  jury  to  find  for 
the  plaintiff  the  sum  admitted  in  defendant's  answer.  The  court 
gave  the  instruction,  to  the  giving  of  which  the  plaintiff  duly  ex- 
cepted, and  his  exception  was  allowed  by  the  court.  Thereupon,  the 
jury,  complying  with  the  direction  of  the  court,  without  leaving  their 
seats,  gave  a  verdict  for  plaintiff  for  $400,  and  for  $24.95  costs,  ac- 
crued before  the  filing  of  defendant's  answer.  Plaintiff  moved  for  a 
new  trial,  but  his  motion  was  overruled  by  the  court.  Exception  to  this 
ruling  was  duly  taken  and  allowed.  Afterwards,  judgment  in  accord- 
ance with  the  verdict  was  duly  given  by  the  court.  It  is  urged  before 
us  that  the  court  erred  in  directing  a  verdict  for  the  sum  admitted  in 
the  answer,  and  that  the  error  consisted  in  disregarding  an  express 
admission  in  the  answer  that  defendant  promised  to  pay  the  sum  of 
$600  for  the  cigars.  But  we  do  not  find  in  the  answer  anything  more 
than  a  qualified  admission ;  an  admission  which,  if  the  plaintiff  sought 
to  avail  himself  of  it  for  any  purpose,  would  have  to  be  taken  with 
the  qualification.  It  was  not  such  an  admission  as  would  relieve 
plaintiff,  in  order  to  show  a  right  to  recover  a  greater  sum  than  that 
admitted,  from  the  necessity  of  offering  proof  of  a  greater  reasonable 
worth.  Therefore  there  was  no  error  in  the  court's  action  on  that 
score. 

But  it  is  farther  contended  that  the  instruction  of  the  court  was 
wrong,  in  that  it  should  have  required  the  jury  to  include  in  their 
verdict  interest  on  the  sum  admitted  to  be  due,  computed  from  the 
commencement  of  the  action  to  the  time  of  verdict.  This  proposi- 
tion we  deem  to  be  sound.  Defendant's  admissions  related  back  to 
the  date  of  plaintiff's  allegations,  and  conceded  that  at  that  date, 
namely,  the  day  of  beginning  the  suit,  there  was  an  indebtedness  of 
$400.  As  between  the  parties,  the  indebtedness  should  be  considered 
as  liquidated  at  that  date,  and  the  verdict  should  have  conformed  to 
that  state  of  the  fact.  McCoUum  v.  Seward^  62  N.  Y.  316 ;  Van  Rens* 
selaer  v.  Jewett,  2  N.  Y.  135;  Mercer  v.  Vose,  67  N.  Y.  56;  Stimpson 
V.  Green,  13  Allen,  326;  Mote  v.  Railroad  Co.  27  Iowa,  22;  Porter 
V.  Pjtterson,  15  Pa.  St.  229;  Gleason  v.  Briggs,  28  Vt.  135. 

But  it  is  said  on  the  other  side  that  the  question  of  interest  was  a 
small  matter  to  which  the  attention  of  the  district  court  was  not 
drawn,  and  which  this  court  will  therefore  not  now  regard.  It  is  true 
that  it  was  a  matter  of  only  about  nine  dollars,  but  the  principle  in- 
volved in  not  allowing  it  is  an  important  one,  and  the  disallowance 
of  it  threw,  practically,  the  costs  of  the  cause  upon  the  plaintiff. 

We  are  of  opinion  that  the  district  court  erred  in  not  requiring  the 
jury  to  include  in  their  finding  interest  from  the  day  the  action  was 
begun.  The  judgment  of  that  court  will  therefore  be  revur^cd,  and 
the  cause  remanded  for  further  proceedings. 

HoYT  and  Tubner,  JJ.,  concurred. 
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MULKEY  V.  McGrAW, 
July  Term,  1884. 

1.  Ekkob— Rboord-^Tbstihont — La.ce  of  CBBTiFiOiLTB  OP  Pbofbb  Offfcbb— 

Law  of  Washiugton  Territory. 

A  certificate  to  what  purports  to  be  the  evidence  in  the  case,  made  by  a  per- 
son appointed  to  take  testimony  as  referee  in  the  cause,  is  of  no  value  in  the 
supreme  court,  such  certificate  not  being  that  of  an  ofilcer  authorized  to  certify 
such  testimony  under  the  laws  of  Washington  Territory. 

2.  Same — Stipulation  of  Parties. 

The  consent  of  the  parties  will  not  cure  the  informalitv  of  a  record  not  cer- 
tified to  the  supreme  court  by  the  properly  authorized  officer. 

J.  B.  Allen,  for  appellant. 

W.  A.  George,  for  appellee. 

HoYT,  J.  The  only  grievances  alleged  by  the  appellant  in  this 
cause  as  a  reason  for  disturbing  the  judgment  and  decree  of  the  court 
below,  grow  out  of  the  facts  of  the  case,  and  this  court  cannot  pass 
upon  the  alleged  errors  of  the  court  below  without  having  before  it 
the  evidence  therein  taken  and  used.  Upon  an  examination  of  the 
records  we  fail  to  find  any  evidence  properly  certified  to  this  court, 
the  only  certificate  to  what  purports  to  be  the  evidence  being  one 
made  by  the  person  appointed  to  take  such  testimony  as  referee  in 
said  cause;  and  this  court  has  repeatedly  held  that  such  certificate 
is  of  no  value  whatever  in  this  court,  his  certificate  not  being  that  of 
an  officer  authorized  to  certify  such  testimony  under  the  laws  of  this 
territory.  But  it  is  claimed  by  the  appellant  that  the  appellee  has, 
by  his  appearance,  waived  any  such  irregularity,  and  that  by  appear- 
ing herein  and  arguing  the  questions  of  fact  growing  out  of  what  pur- 
ports to  be  the  testimony  in  the  cause  he  will  be  held  to  have  stipulated 
that  the  same  was  in  fact  the  testimony  given  upon  the  trial  oi  said 
cause.  We  do  not  think,  however,  that,  under  the  circumstances  of 
this  case,  the  conduct  of  the  parties  would  be  such  as  to  amount  to  such 
a  stipulation;  and,  even  if  it  did,  this  court  would  not  give  force  to 
such  a  stipulation,  as,  by  so  doing,  it  would  put  it  in  the  power  of  the 
parties  to  an  action  to  have  the  same  disposed  of  here,  upon  evidence 
in  whole  or  in  part  diflPerent  from  that  which  was  introduced  in  the 
court  below. 

The  evidence  not  being  here,  this  couri  has  no  jurisdiction  of  the 
cause  for  the  purpose  of  disposing  of  any  question  connected  with  the 
facts  thereof;  and,  there  being  no  other  q^uestions  presented  in  this  rec- 
ord, it  follows  that  the  judgment  and  decree  of  the  court  below  must 
be  affirmed  ;  and  it  is  so  ordered. 

Turner,  J,,  and  Greene,  C.  J.,  concurred.  ' 


Digitized  by 


Google 


Wash.  T.J  h'coy  v.  xiem.  843 

McCoy  v»  Ayers,  Adrn'r,  etc. 

Jnly  Term,  1884. 
L  Admintbtrator— Afprofbiation  of  Honbt  Dub  Estatb  —  Effect  of  Jxtdo* 

MENT  AGAINST. 

The  effect  of  a  judgmeQt  against  a  defendant  for  appropriating  or  converting 
to  his  own  use  property  in  his  hands  as  administrator  is  to  charge  his  own  es- 
tate, and  not  the  interests  of  the  heira  or  distributees. 

2.  Same— EviDBKGB— Tebtdcokt  of  Heir  akd  Distributbe— Interest— Stat* 

UTB  OF  Washington  Tbrritort. 

An  heir  or  distributee  of  an  estate,  when  not  himself  a  party,  has  not  such 
an  interest  in  an  action  against  the  administrator  as  to  exclude  him  as  a  witness 
for  the  latter,  under  section  389  of  the  Code  of  1881. 

3.  Same— Unauthorized  Payment  of  Debts  Dub  an  Estate— Debtor  Briiiii 

Liable  to  Estate 

The  unauthorized  payment  of  debts  due  an  estate  does  not  discharge  e 
debtor  from  liability  to  the  estate,  and  it  lies  upon  such  debtor  and  not  life  es- 
tate to  recover  the  payment  so  made. 

4.  Same- Promibsort  JScyiBS  m  Oregon  — Adminibtratob  nr  Oregon— Pay- 

ment. 

Promissory  notes  situated  in  a  county  in  Oregon,  taken  possession  of  by  the 
administrator  of  a  Washington  estate  in  such  county,  and  duly  accounted  for 
to  the  proper  court,  are  properiy  payable  in  Oregon  and  to  such  administrator ; 
and  this,  even  though  the  notes  were  secured  by  mortgage  upon  real  estate  in 
Washington. 

W.  Q,  Langford,  for  plaintiff  in  error. 

J.  B.  AUen  and  Mr.  Crowley^  for  defendant  in  error. 

Hoyt,  J.  Plaintiff  in  error  was  sued  in  the  court  below  for  haying 
taken  and  converted  to  his  own  use  certain  moneyB  and  chattels  al- 
leged to  have  been  the  property  of  Thomas  K.  McCoy,  deceased,  of  > 
whose  estate  the  defendant  in  error  was  administrator.  To  the  com- 
plaint thus  charging  him  defendant  answered,  denying  the  material 
allegations  of  the  complaint,  and  pleading,  as  new  matter,  the  fact 
that  the  said  Thomas  K.  McCoy  was,  at  the  date  of  his  death,  a  resi- 
dent of  the  county  of  Umatilla,  in  the  state  of  Oregon;  that  he  had 
been  duly  appointed  by  the  county  court  of  said  Umatilla  county  as 
one  of  the  administrators  of  said  estate;  and  that  if  be  had  collected 
any  of  said  moneys  he  had  done  so  as  such  administrator,  and 
had  duly  accounted  therefor  to  the  said  court.  The  new  matter  thus 
pleaded  was  denied  in  the  reply.  The  cause  went  to  trial  before  a 
jury,  and  to  maintain  the  issues  upon  his  part  said  defendant  offered, 
as  a  witness  in  his  behalf,  his  brother  0.  E.  McCoy,  which  witness 
was  excluded  and  not  allowed  to  testify,  on  the  ground  that  under 
section  389  of  the  Code  of  1881  he  was  disqualified  from  testifying 
in  the  case,  he  being  an  heir  at  law  and  distributee  of  said  estate. 
The  exclusion  of  said  witness  was  excepted  to,  and  the  same  has  been 
assigned  here  as  error. 

Said  section  389  provides  that  in  eases  like  this  the  party  in  inter- 
est or  to  the  record  shall  not  He  allowed  to  testify.  Was  said  heir 
and  distributee  disqualified  under  said  statute?  It  is  conceded  that 
he  was  not  a  party  to  the  record,  nor  directly  interested  in  the  re- 
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suit  of  the  action.  But  it  was  contended  that  the  result  of  a  judgment 
against  the  defendant  would  be  to  decrease  the  amount  of  said  estate, 
and  that,  therefore,  said  heir  and  distributee  was  interested  in  the  re- 
sult. And  if  it  was  true  that  the  estate  would  thus  be  affected  by 
such  a  judgment,  it  is  possible  that  the  interest  of  such  heir  would  be 
sufficienii  to  thus  disqualify  him.  But  we  do  not  think  taat  the  said 
estate  could  possibly  be  affected  by  the  defendant's  having  been  held 
liable,  as  claimed  in  the  complaint;  for  the  very  gist  of  the  action  was 
the  unlawful  taking  by  defendant,  and  his  said  taking  could  only  be 
thus  unlawful  upon  one  of  two  theories :  First,  that  be  took  the  same 
as  a  private  indiyidual,  in  which  case  a  judgment  against  him  could 
not  possibly  affect  said  estate  adversely ;  and,  secondly,  that  in  such 
taking  he  acted  as  administrator  of  said  estate,  but  in  violation  of 
his  duties  as  such ;  as,  if  he  acted  in  pursuance  of  such  authority,  then 
the  taking  would  be  rightful.  Could  such  estate  be  affected  by  his 
being  held  for  acts  alone  in  violation  of  his  duties  as  such  adminis- 
trator?  We  think  not;  as,  when  his  acts  are  thus  outside  of  bis  au- 
thority, they  are  tortious,  and  the  estate  could  not  be  held  liable  for 
the  consequences  thereof;  and  if  thereby  he  has  exposed  himself  to 
an  action,  he,  and  not  the  estate,  must  abide  the  result.  The  said 
estate  could  not  then  be  adversely  affected  by  any  judgment  against 
the  defendant,  and  therefore  such  heir  and  distributee  was  not  dis- 
qualified, and  should  have  been  allowed  to  testify  in  the  cause  in  be- 
half of  said  defendant. 

This  is  all  we  need  to  say,  and  we  should  content  ourselves  with- 
out any  reference  to  the  other  questions  in  the  record,  did  we  not 
think  it  our  duty,  in  view  of  the  proper  disposition  of  this  case  in  the 
court  below,  to  say  a  word  in  regard  to  what  seems  to  us  a  substan- 
tial failure  on  the  part  of  the  plaintiff  to  make  out  a  case  upon  which 
he  was  entitled  to  have  recovered  at  all  in  this  action.  The  only 
property  with  which  the  testimony  in  any  way  connected  the  defend- 
ant was  certain  debts  which  certain  parties  in  Walla  Walla  county 
were  owing  to  the  deceased;  and  from  the  fact  that  said  debts  had 
been,  without  authority,  paid  to  said  defendant,  this  action  was  sought 
to  be  maintained  against  him,  as  having  received  unlawfully  the 
money  of  the  estate.  But  we  do  not  think  that,  upon  the  facts  thus 
claimed,  ne  ever  received  anything  belonging  to  the  estate,  as  the  un- 
authorized payment  to  him  by  said  debtors  would  not  discharge  them 
from  their  liability  to  said  estate.  It  must  follow  that  said  money  so 
paid  by  them  was  their  own  and  not  the  estate's,  and  that  they,  and 
not  'he  estate,  could  recover  the  same  of  him.  It  is  true  that  in  case 
of  the  insolvency  of  said  debtors  it  is  possible  that  a  court  of  equity 
would  allow  the  estate  to  pursue  money  paid  under  such  circum- 
stances. Still,  in  the  absence  of  snch  insolvency,  and  in  a  court  of 
law,  this  could  not  be  done;  but,  as  abovo  stated,  the  estate  would 
have  to  look  to  the  debtors,  and  they  to  the  person  to  whom  they  had, 
without  authority,  paid  the  money.     This  rule  would  not  obtain  as 
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to  specific  articles  of  property  which  had  belonged  to  deceased;  for, 
though  the  person  who  had  unlawfully  parted  with  it  might  be  liable, 
yet  the  specific  article,  being  the  property  of  the  estate,  could  be  pur- 
sued as  long  as  it  could  be  identified.  Moreover,  it  appears  from 
this  record  that  these  debts  were  evidenced  by  negotiable  paper,  aqd 
that  such  paper  was,  at  the  time  of  the  death  of  said  Thomas  E.  Mc- 
Coy, situated  in  said  Umatilla  county,  Oregon;  that  the  same  were 
there  taken  possession  of  by  the  administrator  of  the  estate  in  that 
county,  and  by  him  duly  accounted  for  to  the  proper  court ;  and  we 
think  that  these  notes  thus  situated  were  properly  payable  in  Oregon, 
and  that  any  moneys  paid  upon  them  would  be  rightfully  paid  to 
such  administrator  therein.  And  we  do  not  think  that  the  fact  that 
certain  of  these  notes  were  secured  by  mortgages  upon  real  estate  in 
this  territory  would  at  all  change  the  rights  of  the  holder  thereof.  It 
follows  that  a  verdict  and  judgment  thereon  for  plaintiff  would  not 
be  allowed  to  stand  unless  the  evidence  to  support  the  same  was  of 
a  much  stronger  and  different  character  than  that  disclosed  by  this 
record. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings;  and  it  is  so  ordered. 

GsEENE,  C.  J.|  and  Tuhner,  J.,  concurred. 


(2  Wash.  T.  2e6) 

Gannon  v.  Dtee. 

July  Term,  1884. 

PUEADINO  AND  PRACTTCK— StATUTK  OF    LIMITATIONS— NEGATIVE  PREGNANT. 

Upon  failure  of  plaintiff  to  file  a  replication  within  the  time  allowed,  a  mo- 
tion b}' defendant  for  judgment  against  plaintiff  should  not  be  sustained,  when 
the  answer  includes  a  plea  of  the  statute  of  limitations^  containing  a  negative 
pregnant. 

W.  C.  Jones^  for  plaintiff  in  error. 

No  counsel  for  defendant. 

Greene,  C.  J.  Plaintiff  in  error  began  suit  in  the  district  court, 
setting  forth  in  his  complaint  four  separate  causes  of  action :  one  on 
a  promissory  note,  and  three  on  several  judgments.  To  the  complaint 
the  defendant,  who  is  here  defendant  in  error,  answered:  First,  de- 
nying each  and  every  allegation  in  the  complaint;  and,  second,  alleg- 
ing "that  each  and  every  of  the  said  causes  of  action,  as  alleged  in 
plaintiff's  complaint,  did  not  accrue  within  six  years  before  the  com- 
mencement of  this  action."  The  plaintiff  failed  to  file  any  reply 
within  the  time  limited  by  the  rules  of  the  court,  whereupon  defend- 
ant filed  a  motion  asking  that  the  default  of  the  plaintiff  might  be 
entered,  and  that  he  have  judgment  against  plaintiff  upon  the  plead, 
ings.  This  motion  the  court  sustained,  and  entered  the  judgment 
from  which  this  writ  of  error  is  taken. 
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We  are  of  opinion  that  the  district  court  erred  in  sustaining  the 
motion.  The  attempted  plea  of  the  statute  of  limitations  contained 
a  negative  pregnant;  therefore  the  judgment  of  that  court  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 

HoTT  and  Tubneb,  JJ.,  concurred. 
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BUPBEMB  COURT  OF  MONTANA. 


Ebnnon  V,  GiLMBB  and  others. 

Filed  January  7, 1885. 

L  Obaitgb  of  Vbitob— Montana  &tatutb— **Good  Cause  Shown." 

The  conditions  and  circumstances  that  render  an  impartial  trial  impossible, 
must  come  to  the  knowledge  of  the  court  as  facts,  and  not  as  the  opinions  and 
conclusions  of  the  witnesses.  The  *•  good  cause  shown,"  required  by  the  stat- 
ute, must  be  a  statement  of  facts  upon  which  the  court  is  to  determine  whether 
a  sufficient  case  is  made  out. 

2.  Carriers  op  PASSENGERa— Stage— Fractious  Horse— Evidence  of  Habits 

OF  Horse. 

In  an  action  for  damages,  growing  out  of  an  accident  by  which  a  passenger 
in  a  stage-coach  was  injured,  the  accident  being  caused,  as  alleged,  by  a  frac^ 
tious  horse  attached  to  such  coach,  it  is  proper  for  the  plaintiff  to  prove  by 
witnesses  the  habits  of  the  horse,  by  showing  continued  instances  of  a  like 
kind  and  similar  character. 

3.  Same — Verdict— Appellate  Court— Jury — Passion  ob  Prejudice. 

In  a  civil  action  the  appellate  court  will  not  disturb  the  verdict  of  a  jury  if 
there  is  evidence  to  support  it,  unless  the  same  seems  to  have  been  the  result  of 
passion  or  prejudice. 

4.  Instructions  of  Court— How  to  be  Taken. 

Instructions  of  a  court  should  be  taken  as  a  whole,  so  long  as  they  are  con* 
sistent  one  with  another  and  applicable  to  the  case. 

Appeal  from  Second  district,  Deer  Lodge  county. 

Tho8.  L,  Napton  and  J.  C.  Robinson,  for  respondent, 

Stephen  De  Wolf  and  IV.  W.  Dixon,  for  appellants. 

Wade,  G.  J.  This  is  an  action  by  a  passenger  against  a  common 
carrier  of  passengers  to  recover  damages  for  injaries  alleged  to  have 
been  received  in  consequence  of  the  negligence  and  carelessness  of 
the  common  carrier.  The  complaint  in  substance  alleges  that  on  the 
thirtieth  day  of  June,  1879,  the  defendants  were  common  carriers  of 
passengers  for  hire,  by  stage-coaches,  between  the  towns  of  Deer 
Lodge  and  Helena,  in  this  territory;  that  upon. said  day  the  defend- 
ants, as  such  common  carriers,  and  in  the  usual  course  of  their  busi* 
ness,  and  for  the  usual  fare,  prepaid  by  plaintiff,  received  the  plain* 
tiff  as  a  passenger  in  one  of  their  coaches  for  transportation  from 
Deer  Lodge  to  Helena,  aforesaid,  and  undertook  to  carry  him  safely 
on  said  passage;  that  in  managing  and  conducting  said  coach,  from 
its  starting  point  to  its  place  of  destination,  the  defendants  were  guilty 
of  negligence  and  carelessness  in  this:  that  they  failed  to  provide  a 
suitable^  safe,  and  competent  driver,  and  suitable,  safe,  gentle,  and 
well-broken  horaes,  for  said  coach,  which  waa  without  the  fault  of 
plaintiff,  '^vho  did  not  contribute  in  any  way  to  said  carelessness  and 
negligence;  that  on  said  day,  while  the  plaintiff  was  a  passenger  as 
aforesaid,  and  being  transported  as  aforesaid,  and  in  consequenoe  of 
said  negligence  and  carelessness^and  by  reason  of  the  horses  afore- 
said  being  unsafe,  unsuitable,  a^d^  ni^manageable»  an^.ooe  of  them 
jumping  and  throwing  itself  onto  the  pole  of  the  coach  and  thereby 
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breaking  the  same,  and  said  team  of  horses  taking  fright,  the  coach 
was,  in  consequence  thereof,  thrown  and  placed  in  such  a  condition 
of  peril  as  to  endanger  the  life  of  the  plaintiff,  and  to  make  it  appar- 
ently unsafe  for  him  longer  to  remain  on  the  coach;  and  he,  being  act- 
uated by  great  fear  of  bodily  injury  by  longer  remaining  on  the  coach, 
jumped  therefrom  to  the  ground,  by  reason  of  the  dangerous  position 
in  which  the  coach  was  placed  by  the  defendants,  in  consequence  of 
their  negligence  and  carelessness  aforesaid;  that  the  plaintiff,  in  so 
jumping  from  the  coach,  acted  as  a  reasonable  and  prudent  man 
would  have  acted  under  like  circumstances,  and  that  he  did  not  con- 
tribute to  the  injury  he  received,  and  was  without  fault  on  his  part; 
that  in  so  jumping  from  the  coach  to  the  ground  one  of  the  plaintiff's 
legs  was  broken,  and  that,  in  consequence  thereof,  it  became  neces- 
sary to,  and  his  leg  was,  amputated,  causing  a  sickness  of  three 
months,  and  an  expense  of  $750.  Wherefore,  the  plaintiff  prays  judg- 
ment for  the  sum  of  $25,000,  besides  the  expenses  aforesaid,  and  costs 
of  suit. 

The  defendants  moved  for  a  change  of  venue,  which  motion  was 
overruled,  and  a  trial  ensued,  which  resulted  in  a  verdict  for  plain- 
tiff for  the  sum  of  $20,750.  Judgment  was  entered  on  the  verdict, 
from  which,  and  an  order  overruling  a  motion  for  a  new  trial,  the 
defendants  appeal  to  this  court.  The  appellants,  in  their  briefs  and 
arguments,  rely  for  a  reversal  of  the  judgment  upon  the  following 
alleged  errors : 

(1)  The  refusal  of  the  court  to  grant  their  motion  for  a  change  of  venue. 
(2)  The  admission  of  incompetent  and  irrelevant  testimony.  (8)  That  the 
instructions  to  the  jury  are  contrary  to  law.  (4)  That  the  testimony  is  in- 
sufficient to  support  any  verdict  for  damages  against  defendants.  (5)  That 
the  damages  are  excessive. 

1.  Our  statute  provides  that  the  court  may,  on  good  cause  shown, 
change  the  place  of  trial  when  there  is  reason  to  believe  that  an  im- 
partial trial  cannot  be  had  in  the  county  designated  in  the  complaint. 
Rev.  St.  p.  50,  §  62.  The  affidavit  upon  which  the  motion  for  a 
change  of  venue  was  based,  made  by  an  agent  of  the  defendants, 
substantially  sets  forth  that  affiant  is  acquainted  with  and  knows 
the  general  sentiments  and  opinions  of  the  public  in  reference  to  this 
action,  and  the  parties  thereto,  and,  from  his  knowledge  of  such  pub- 
lic opinion,  he  has  reason  to  believe,  and  does  believe,  that  the  de- 
fendants cannot  have  a  fair  and  impartial  trial  of  this  action  in  the 
county  of  Deer  Lodge;  that  the  general  sentiment  of  the  public  in 
said  county  is  prejudicial  to  the  defendants,  so  far  as  thib  action  is 
concerned;  that  one  trial  of  the  case  has  already  taken  place  in  that 
county,  in  which  heavy  damages  were  awarded  to  the  plaintiff  by  the 
jury  that  tried  the  cause;  that  the  verdict  and  judgment  rendered 
thereon  have  been  generally  canvassed  in  a  manner  favorable  to  the 
plaintiff  and  unfavorable  to  defendants,  and  thereby  has  produced  a 
general  prejudice  against  defendants. 
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Venae  may  be  changed  only  for  good  cause  shown.  The  matter 
does  not  rest  in  the  mere  discretion  of  the  court.  The  court  has  no 
authority  to  exercise  any  other  than  a  judicial  discretion.  The  affi- 
davit must  show  the  cause  by  a  statement  of  facts.  The  court  must 
arrive  at  a  conclusion  from  the  facts  stated,  and  not  from  the  con- 
clusions of  the  witness.  An  affidavit  against  a  whole  community,  that 
states  the  mere  conclusions  of  the  witness,  is  of  no  consequence  what- 
ever.  It  ought  to  state  the  facts,  so  that  the  court  and  not  the  wit- 
ness may  determine  whether  the  community  is  prejudiced.  The  court 
is  to  make  a  finding  from  the  facts.  It  is  to  determine  in  a  judicial 
manner  whether  an  impartial  trial  may  be  had.  An  affidavit  which 
states  that  the  affiant  ''is  acquainted  with  and  knows  the  general  sen- 
timents and  opinions  of  the  public  in  reference  to  said  action,  and  the 
parties  thereto,  and  from  his  knowledge  of  such  public  opinion  affiant 
has  reason  to  believe,  and  does  believe,  that  the  defendants  cannot 
have  a  fair  and  impartial  trial  of  said  cause"  in  the  county  named, 
is  the  mere  conclusion  of  the  witness,  and  does  not  state  any  facts 
upon  which  the  court  can  ascertain  the  sentiment  of  the  community. 
In  the  case  of  People  v.  Yoakum,  53  Cal.  567,  the  court  says : 
"The  conclusion  reached  on  the  application  must  be  such  as  finds  warrant 
in  the  facts  disclosed  by  the  affidavits  filed,  and  in  the  circumstances  made  to 
appear  in  the  record." 

In  the  case  of  People  v>  Congleton,  44  Cal.  95,  the  court  says : 
"In  this  case  the  affidavits  upon  which  the  motion  was  based  were  exceed- 
ingly unsatisfactory;  they  in  tlie  main  set  forth  merely  that,  in  the  opinion  and 
belief  of  the  affiants,  the  prisoner  could  not  have  a  fair  trial,  owing  to  the  pop- 
ular prejudice  against  him." 

People  V.  Shuler,  28  Gal.  495,  is  to  the  same  effect,  and  the  court 
says: 

"The  defendant's  affidavit  does  not  establish  the  fact  that  the  people  of  the 
county  of  Butte  were  so  prejudiced  against  him  as  to  become  disqualified  to 
act  as  jurors  in  this  case.  The  statement  in  this  respect  was  upon  informa- 
tion and  belief,  which,  standing  alone,  no  court  in  the  exercise  of  a  proper 
discretion  could  regard  as  of  sufficient  probative  force  to  authorize  a  cliange 
of  the  place  of  trial." 

In  People  v.  Mahoney,  18  Cal.  186,  the  eourt  says: 
"The  mere  affidavit  of  the  defendant  does  not  render  it  obligatory  on  the 
court  to  change  the  venue.  *  *  *  A  reasonable  discretion  is  to  be  given 
to  the  court  on  the  subject;  and,  while  we  should  not  be  disposed  to  hold  an 
arbitrary  refusal  to  change  the  venue  as  warranted,  yet  we  think  the  mere 
unsupported  assertion  of  the  defendant  that  he  was  the  victim  of  a  general 
prejudice  in  the  county  is  not  a  conclusive  reason  for  changing  the  venue, 
when  it  is  so  easy  to  obtain  corroboration  of  the  statement  if  it  were  really 
true." 

The  correct  rule  of  practice,  in  an  application  of  this  character,  is 
well  stated  in  People  v.  McCauUy,  1  Cal.  383,  as  follows: 

"Affidavits  for  such  a  motion  must  state  the  facts  and  circumstances  from 
which  the  conclusion  is  deduced  that  a  fair  and  impartial  trial  cannot  be  had. 
The  conclusion  is  to  be  drawn  by  the  court,  and  not  by  the  defeiidant  and 
v.5p,no.l0 — 54 
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his  witnesses;  and  the  court  must  b6  satisfied  from  the  facts  and  circum- 
stances  positively  sworn  to  in  the  affidavits,  and  not  from  the  general  conclu- 
sions to  which  the  defendant  may  swear,  or  which  his  witnesses  may  depose 
they  verily  believe  to  be  true." 

The  fact  that  one  trial  had  already  taken  place  in  the  county,  and 
that  the  verdict  had  been  generally  canvassed  by  the  public  in  a  manner 
favorable  to  the  plaintiff  and  unfavorable  to  the  defenaant,  whereby, 
as  the  witness  says,  there  is  a  general  prejudice  against  the  defend- 
ants, is  a  conclusion  by  the  witness  that  is  not  warranted  by  the  facts. 
In  Sloan  v.  Smith,  3  Cal.  413,  Mr.  Chief  Justice  Murbay  says: 

'*The  afiidavit  states  that,  owing  to  certain  litigations  in  which  the  defend- 
ant had  been  engaged,  a  prejudice  existed  against  him  in  the  city  of  San 
Francisco,  which  would  prevent  nim  having  a  fair  and  impartial  trial.  ♦  ♦  ♦ 
The  affidavit  on  its  face  was  insufficient  to  warrant  the  court  in  changing 
the  venue." 

The  fact  that  a  jury  might  be  found  in  a  county  that  answers  all 
the  statutory  requirements  is  not  at  all  co.nclusive  upon  the  question 
of  tho  existence  of  such  prejudice  in  tlie  community  as  to  render  a 
fair  and  impartial  trial  impossible.  This  is  not  the  test  to  be  applied 
to  the  question,  for  such  a  jury  might  be  found  when  the  public  sen- 
timent was  in  a  blaze  of  excitement  and  passion  against  one  of  the 
parties  to  the  action;  and  the  pressure  of  this  public  sentiment  might 
make  itself  felt  during  the  trial  in  very  many  ways,  upon  the  jury, 
upon  the  witnesses,  and  officers  of  court,  and  upon  the  court  itself. 
Jurors,  witnesses,  and  officers  cannot  be  insensible  to  a  strong  and 
excited  public  feeling  and  sentiment  concerning  the  trial  that  is  going 
on,  and  are  liable  to  be  influenced  by  it  unconsciously,  and  with  an 
honest  intention  of  doing  their  whole  duty.  The  court-room  is  a 
public  place,  and  a  trial  in  which  a  community  is  deeply  interested 
brings  the  people  there,  and  the  pressure  of  their  presence  and  feel- 
ing is  a  strong  argument,  and  almost  irresistible,  one  way  or  the 
otiier.  The  influence  of  their  presence,  and  the  expression  of  their 
interest  in  the  event  of  the  trial,  in  divers  ways,  might  give  a  false 
coloring  to  the  testimony,  or  warp  and  bias  the  judgment  in  weigh- 
ing and  considering  it.  And  so  it  i-s  not  all  of  an  impartial  trial  to 
secure  a  fair  and  impartial  jury.  But  the  conditions  and  circum- 
stances surrounding  a  case,  that  render  an  impartial  trial  impossible, 
must  come  to  the  knowledge  of  the  court  as  facts,  and  not  as  opinions 
and  conclusions  of  the  witnesses.  "The  good  cause  shown,"  required 
by  the  statute,  must  be  a  statement  of  facts  upon  which  the  court  is 
to  determine  whether  a  sufficient  case  is  made. 

2.  It  is  charged  in  the  complaint  that  the  horses  attached  to  the 
coach  were  unsafe  atld  unsuitable,  and  that  they  became  unmanage- 
able, one  of  ihem  jumping  and  throwing  itself  on  the  pole  of  the  coach, 
thereby  breaking  the  same ;  and  said  team  of  horses  taking  fright, 
etc.  Upon  the  issue  presented  by  these  allegations,  the  plaintiff,  sub- 
jeci  to  objection  and  exception,  introduced  the  testimony  of  M.  C. 
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Goodale,  which  was  to  the  effect  that  she  knew  three  of  the  four  horses 
attached  to  the  coach  at  the  time  of  the  accident;  that  one  of  them 
on  the  lead,  called  "Buckskin/'  "would  run  at  the  drop  of  the  hat, — 
was  bad  about  shying,  and  quick  to  start,  ** — and  that  one  of  the  other 
horses  called,  "Bitter  Boot,"  "was  gentle  in  the  team  to  handle,  but 
very  ferocious  when  you  got  him  started,  and  was  bad  about  kicking; 
that,  in  starting,  the  Buckskin  horse  was  very  wild  and  tricky,  like  a 
young  colt ;  that  he  was  changed  around  frequently,  and  worked  in 
different  places;  and  that  some  of  the  drivers  would  not  drive  him  at 
all."  Catherine  Goodale  testified  that  she  knew  the  Buckskin  horse, 
used  by  the  defendants  on  the  Deer  Lodge  road,  about  July  1,  1879; 
that  she  saw  him  shy  during  fair  week  of  that  year;  that  one  after- 
noon the  stage  stopped  at  her  house,  and  the  horse  acted  so  that  the 
driver  could  scarcely  stop  the  coach;  that  he  always  shied  when  pass- 
ing freight  wagons  near  her  house ;  that  he  would  shy  so  badly  that 
the  driver  would  have  to  rein  the  team  up  to  the  fence  and  hold  them 
there;  that  one  day  the  stage  met  some  pack  animals  by  her  house, 
and  that  this  horse  acted  so  badly  that  the  team  nearly  got  away  from 
the  driver;  that  she  had  seen  this  horse  act  in  this  way  very  fre- 
quently; that  she  had  lived  on  the  road  for  a  long  time,  and  had  very 
often  seen  the  horse  act  as  she  had  said. 

On  cross-examination  the  witness  stated  that  it  would  be  impossi- 
ble for  her  to  count  up  the  times  this  horse  bad  shied  in  passing  her 
house,  as  "he  is  always  at  it  if  he  meets  a  team;  that  upon  one  oc- 
casion, as  she  was  crossing  the  road,  the  horse  became  so  frightened 
that  the  driver  could  scarcely  hold  him;  and  that  this  horse  was  in 
the  team  attached  to  the  coach  the  day  of  the  accident."  George  H. 
Piatt  testified  that  he  knew  this  horse  called  Buckskin;  that  in  March, 
1881,  he  rode  after  him  and  another  horse  attached  to  a  buggy;  that 
after  driving  about  a  mile  east  of  Deer  Lodge,  and  in  turning  around 
in  a  lane  towards  the  Buckskin  horse,  the  pole  crowded  him,  and  he 
kicked.  When  he  came  down  he  was  straddle  of  the  pole,  and  sat 
down  on  it  and  broke  it,  and  then  tried  to  run,  and  went  probably  75 
feet  before  he  could  be  stopped;  that  the  driver  struck  the  horse  with 
the  whip,  when  they  were  turning  around  in  the  lane,  just  before  he 
kicked. 

The  appellants  ably  contend  that  all  of  this  evidence  is  irrelevant 
and  incompetent,  and  they  cite  authorities  to  the  effect  that  evidence 
of  other  specific  acts  or  instances  of  negligence  on  the  part  of  the  de- 
fendants, whose  misconduct  is  alleged,  independent  of  the  negligence 
in  question,  is  not  competent,  because  raising  a  collateral  issue.  See 
Shear.  &  E.  Neg.  §  191,  note;  Abb.  Tr.  Ev.  584,  585;  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278;  Warner  v.  New  York  Cent. 
K.  Co.  44  N.  Y.  465;  Robinson  v.  Fitchhurgh  R.  Co.  7  Gray,  92;  Ma^ 
giiire  v.  Middlesex  R.  Co.  115  Mass.  239;  Mississippi  C.  R.  Co.  v. 
MUlery  40  Miss.  45;  Shennan  v.  Kortright,  52  Barb.  267;  Jacques  v. 
Bridgeport  R.  Co.  41  Conn.  61;  Mobile  R.  Co.  v.  Ashcraft,  49  Ala. 
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(N.  S.)  305;  Flllo  v.  Jones,  2  Abb.  Ct.  App.  Dec.  121;  Haynes  v. 
BurUngtoTi,  38  Vt.  350;  Kent  v.  Lincoln,  32  Vt.  591;  1  Whart.  Ev.  § 
40;  Bailey  v.  Town  of  Trumbull,  31  Conn.  581;  Eppendorfv.  Brook- 
lyn  City,  etc.,  11.  Co.  69  N.  Y.  195;  Blair  v.  Pelham,  118  Mass.  420; 
Aldrich  v.  Pelham,  1  Gray,  510;  Payne  v.  Lowell,  10  Allen,  147; 
Baltimore  d  S.  R.  Co.  v.  Woodruff,  4  Md.  242;  Bedford  v.  Hannibal 
d:  St.  J.  R.  Co.  46  Mo.  456;  Clemens  V.  Hannibal  d'St.  J.  R.  Co.  53 
Mo.  366;  Coale  v.  Hannibal  A  St.  J.  R.  Co.  60  Mo.  232.  And  es- 
pecially do  they  insist  that  the  evidence  of  the  witness  Piatt,  as  to 
the  conduct  of  this  horse  about  20  months  after  the  accident  com- 
plained of,  is  irrelevant  and  incompetent. 

It  is  very  clear,  upon  principle  and  authority,  that  when  a  party  is 
sued  for  damages  flowing  from  negligence  imputed  to  him,  it  is  irrel- 
evant to  prove  against  him  other  disconnected  though  similar  negli- 
gent acts.  1  Whart.  Ev.  §  40.  To  admit  such  proof  would  be  like 
attempting  to  establish  the  guilt  of  a  defendant  on  one  charge  of 
crime,  by  showing  that  he  was  guilty  of  another  and  similar  crime. 
But  that  is  not  the  question.  Was  the  horse  in  question  safe,  steady, 
and  suitable  for  the  purpose  for  which  he  was  used  ?  Or  was  he  habit- 
ually unsafe  and  unfit  for  such  use  ?  It  has  been  said  that  there  is 
no  better  evidence  of  negligence  than  the  frequency  of  accidents;  and 
it  might  safely  be  said  that  there  is  no  better  evidence  of  the  uusafe 
character  and  habit  of  a  horse  than  frequent  and  similar  acts  of  vi- 
ciousness.  The  vicious  habits  of  a  horse  can  only  be  proved  by  in- 
stances. If  an  accident  was  caused  by  the  shying  of  a  horse,  the  fact 
that  he  was  a  shying  horse,  and  that  he  had  this  hab't,  might  be 
proved  by  instances  before  and  after  the  accident  in  question.  If  the 
accident  was  caused  by  the  horse  kicking  and  breakmg  the  pole,  proof 
of  like  instances  before  and  after  the  accident  would  tend  in  some  de- 
gree to  establish  the  character  of  the  animal  in  this  regard. 

In  the  case  of  Todd  v.  Inhabitants  of  Rowley,  8  Allen.  51,  it  ap- 
peared that  the  injury  was  received  on  the  eleventh  day  of  June,  1861. 
One  ground  of  defense  was  that  the  plaintiff  was  driving  an  unsafe 
horse,  whose  vicious  habit  of  shying  contributed  to  the  injury;  and 
the  defendants,  after  introducing  evidence  tending  to  prove  tvi^o  in- 
stances of  the  horse  shying  before  the  time  of  the  accident,  were  per- 
mitted to  show  many  similar  instances  afterwards  up  to  March,  1863, 
about  21  months  after  the  accident  complained  of. 

As  to  the  competency  of  this  proof,  the  court,  by  Bioelow,  C.  J., 
says: 

"The  objection  to  the  evidence  relating  to  the  habits  of  the  horse  subsequent 
to  the  time  of  the  accident,  goes  to  its  weiglit  rather  than  it&  competency. 
The  habit  of  aa  animal  is,  in  its  nature,  a  continuous  fact  to  be  shown  by 
proof  of  successive  acts  of  a  similar  kind.  Evidence  having  been  first  offered 
to  show  that  the  horse  had  been  restive  and  unmanageable  previous  to  the  oc- 
casion in  question,  testimony  that  he  subsequently  minifested  a  similar  dis- 
position was  competent  to  prove  that  his  previous  conduct  was  not  accidental 
or  unusual,  but  frequent,  and  the  result  of  a  fixed  habit  at  the  time  of  the  ac- 
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cident.     Under  the  limitations  prescribed  at  the  trial,  we  think  the  evidence 
admissible.     Chamberlain  v.  Enfield,  48  X.  11.  356." 

In  the  case  of  Maggi  v.  CuitSy  123  Mass.  635,  it  appeared  in  evi- 
dence that  on  the  evening  of  November  19,  1875,  at  about  half  past 
6  o'clock,  the  plaintiff  was  riding  in  a  wagon  through  Sewell  street, 
which  was  about  21  feet  wide,  and  there  fell,  or  was  thrown  from  his 
wagon,  and  received  the  injuries  for  which  he  seeks  to  recover  dam- 
ages; that  for  a  few  days  previous  to  the  accident,  and  upon  said 
nineteenth  day  of  November,  the  defendant,  whose  blacksmith  shop 
was  upon  Sewell  street,  had  been  making  an  excavation  for  a  cellar 
under  his  building,  and  had  thrown  the  dirt,  gravel,  and  loam  there- 
from into  the  street,  and  at  the  time  above  named  there  was  a  pile  of 
such  gravel  standing  in  the  street  about  two  and  a  half  feet  high, 
extending  ten  feet  along  the  street,  and  from  a  third  to  half  the  dis- 
tance across  the  street,  the  exact  dimensions  of  the  pile  being  in  dis- 
pute. 

The  plaintiff  introduced  evidence  to  show  that,  not  observing  the 
obstacle  and  using  due  care,  he  had  driven  his  horse  upon  the  pile 
aforesaid  so  far  that  the  forward  wheels  touched  or  went  into  it ;  that 
the  horse  had  fallen  upon  the  pile  and  the  plaintiff  was  thrown  vio- 
lently upon  the  ground;  that  the  horse  was  helped  upon  his  feet  and 
stood  quietly  until  the  plaintiff  was  put  in  the  wagon.  The  plaintiff 
and  his  witnesses  testified  to  the  good  character  of  the  horse;  but,  on 
cross-examination,  testified  that  the  horse  had  shown  signs  of  kick- 
ing, and  that,  on  one  occasion,  subsequent  to  the  accident,  the  horse, 
which  was  then  harnessed  to  a  sleigh,  whisked  his  tail^  had  gone 
round,  had  stopped  more  than  once,  and  that  he  found  the  horse  had 
got  his  leg  over  the  shaft.  The  defendant,  as  one  mode  of  account- 
ing for  the  accident,  contended  that  the  horse  might  have  stumbled, 
or  fallen,  or  stopped  suddenly,  without  reference  to  the  pile  of  dirt. 
Here  is  a  case  where  the  horse,  at  the  time  of  the  accident,  was 
hitched  to  a  wagon,  but  there  was  no  evidence  of  any  misconduct  of 
the  horse  at  the  accident.  There  was  evidence  that  the  horse  had 
shown  signs  of  kicking,  and  had  kicked  once,  about  two  years  before 
the  accident,  and  that,  subsequent  to  the  accident,  when  hitched  to 
a  sleigh,  had  shown  signs  of  kicking,  and  was  found  with  his  leg  over 
the  shaft.     Lord,  J.,  in  deciding  the  case,  said: 

"The  fact  that  a  horse  driven  by  the  plaintiff  misbehaved  at  the  t!me  an 
injury  was  received,  though  such  misbeliavior  contributed  to  the  injury,  does 
not  necessarily  preclude  the  party  from  recovering.  The  misbehavior  may 
have  been  accidental,  or  from  causes  for  which  the  plaintiff  was  under  no  re- 
sponsibility. The  misbehavior,  to  bar  the  plaintiff  from  recovering,  must 
be  either  through  the  fault  of  the  plaintiff,  or  by  reason  of  a  vice  of  the  horse, 
for  which  the  plaintiff  is  in  law  responsible.  Whether  or  not  it  Is  a  vice, 
depends  largely  upon  the  question  whether  the  misbehavior  was  only  in  a 
single  instance,  or  occasional,  depending  upon  other  causes,  or  ivhether  it 
was  the  habit  of  the  horse.  And,  in  order  to  establish  the  fact  that  the  mis- 
behavior was  occasioned  by  the  viciousness  of  the  horse,  it  has  been  held  vo 
be  competent  to  show  that  such  misbehavior  is  habitual,  and  instances  of  mis- 
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behavior,  as  well  after  the  injury  as  before,  have  been  held  competent  tc 
prove  the  habit. " 

Under  these  anthorities,  and  the  principles  they  enunciate,  the  tes- 
timony of  the  witness  Piatt  seems  to  have  been  competent,  though  it 
may  have  been  of  little  weight,  and  as  to  the  competency  of  the  two 
Goodales'  there  can  be  no  doubt.  The  vicious  habit  of  a  horse  is  a 
continuous  thing,  and  must  be  established  by  proving  continued  in- 
stances of  a  like  kind  and  similar  character. 

8.  Among  other  instructions  to  the  jury  the  court  gave  the  follow- 
ing: -^ 

"The  defendants,  as  such  common  carriers  of  passengers  for  hire,  are  not 
insurers  of  the  life  or  personal  safety  of  their  passengers,  but  are  bound  to- 
exercise  the  highest  or  greatest  degree  of  precaution  and  care  in  every  re- 
spect, in  providing  for  the  safety  and  safe  transportation  of  their  passengers 
while  on  their  coaches." 

Objection  is  made  to  this  instruction,  for  the  reason  that  the  words, 
"the  highest  and  greatest  degree  of  precaution  and  care  in  every  re- 
spect," were  not  so  qualified  and  modified  as  to  have  informed  the 
jury  that  the  defendants  were  bound  to  exercise  the  highest  and  great- 
est degree  of  care  and  skill  which  prudent  men  are  accustomed  to  use 
under  similar  circumstances.  The  instructions  to  a  jury  must  be 
taken  as  a  whole,  and  must  not  contradict  or  be  inconsistent  with 
each  other.  There  is  no  such  thing  as  plaintiff's  or  defendant's  in- 
structions. The  instructions  proceed  from  the  court,  and  ought  to 
cover  the  whole  case  as  made  in  the  testimony.  It  is  not  expected 
that  all  of  the  law  can  be  given  in  one  instruction;  and  so  the  in* 
structions  must  be  considered  as  a  whole,  and  if,  when  so  considered, 
they  cover  the  entire  case,  and  no  more,  and  make  a  harmonious 
whole,  not  inapplicable  or  inconsistent  with  each  other,  that  is  suffi- 
cient. Further  along  in  the  instructions  the  court  defines  to  the  jury 
what  is  meant  by  the  expression,  "the  highest  and  greatest  care/'  or 
utmost  care  and  prudence,  and  says : 

"The  law  imposes  on  the  carriers  of  passengers  for  hire  the  utmost  pru- 
dence and  care  for  the  safety  of  the  passengers.  By  this  expression  is  meant 
that  they  must  exercise  the  prudence,  skill,  and  care  of  a  prudent  person  en- 
gaged in  the  same  pursuit  It  does  not  mean  that  they  must,  at  their  peril, 
adopt  every  precaution  which  might  by  possibility  prevent  accident  or  injury, 
for  that  would  be  impracticable,  and  would  impose  obligations  about  things 
that  could  not  be  foreseen,  and  could  not,  therefore,  be  guarded  against." 

Having  explicitly  defined  to  the  jury  the  meaning  of  these  words,  it 
was  not  necessary,  when  they  were  used  in  other  instructions,  to  go  over 
the  definition  again.  In  the  case  of  Ryan  v.  Gilmer,  2  Mont.  522,  we 
said: 

"They  (common  carriei-s)  were  required  to  carry  appellants  from  Watson 
to  Helena  as  safely  as  human  foresiglit  and  reasonable  care  would  permit. 
Carriers  of  passengers  for  hire  are  bound  to  use  the  utmost  care  and  diligence 
in  providing  safe,  sufficient,  and  suitable  coaches,  harness,  horses,  and  coach- 
men in  order  to  prevent  those  injuries  which  human  care  and  foresight  can 
guard  against.    Ingalls  v.  Bills ^  9  Mete.  1.    The  proprietor  of  a  stage-coach 
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covenants  that  he  will  insure  the  safe  carriage  of  passengers  by  the  exercise  of 
extraordinary  diligence  and  care,  and  is  responsible  for  any  neglect.  Fairchifd 
T.  CaHforiiia  8.  Co,  13  Cal.  605.  •  Out  of  special  regard  for  human  life,  and 
acting  upon  the  presumption  that  every  man  who  commits  his  person  to  tlie 
chaige  of  others  expects  from  them  a  higher  degree  of  care  for  his  bodily 
safety  than  they  would  oestow  upon  the  preservation  of  his  property;  the 
law  very  wisely  exacts  from  a  carrier  of  passengers  for  hire  the  utmost  care 
and  skill  whicl  prudent  men  are  accustomed  to  use  under  similar  circum- 
stances.' Shear.  &  R.  Neg.  §  266,  and  cases  there  cited;  Story,  Bailm.  §  601 ; 
ficken  V.  JoneSy  28  Cal.  627;  Wheaton  v.  North  Beach  &  M,  R,  Co.  36  Cai. 
590;  Stokes  v.  Saltonstall,  13  Pet.  181;  The  Nitro-glycsrine  Cases,  15  Wall. 
537;  Arig.  Carr.  §§' 521-524, 568,  and  cases  cited;  Whart.  Xeg.  §  627,  note  3; 
2  Kent,  Comm.  601,  and  notes.'* 

See,  also,  Hutch.  Carr.  498-502;  Indianapolis  uc  St.  L.  B.  Co.  v. 
Ilorst,  93  U.  S.  291;  Higley  v.  Gifoner,  3  Mont.  90;  Boyce  y.  Cali- 
fornia Stage  Co.  25  Cal.  460. 

The  instructions  in  this  case  were  fully  up  to  the  standard  required 
in  the  foregoing  cases,  and  were  applicable  to  the  case,  and  not  con- 
tradictoi'y  or  inconsistent  with  each  other. 

4.  Is  the  verdict  supported  by  the  evidence,  and  are  the  damages 
excessive  ?  In  consequence  of  the  accident  and  injury  the  plaintiff 
lost  his  foot  above  the  ankle,  which  is  an  irreparable  injury,  and  for 
life.  But  the  physicians  testify  that  his  life  is  not  likely  to  be  thereby 
shortened,  and  the  testimony  is  that  his  capacity  for  his  occupation 
(that  of  bookkeeping)  .'s  not  materially  lessened  in  consequence  of  the 
injury.  The  uncontradicted  testimony  as  to  the  accident  and  the 
cause  of  it  is  as  follows :  On  the  thirtieth  day  of  June,  1879,  the  plain- 
tiff, who  was  a  member  of  the  territorial  legislature,  in  company  with 
six  other  members  and  two  or  three  other  persons,  took  passage  on 
one  of  defendant's  stage  coaches  at  the  town  of  Deer  Lodge,  bound 
for  the  town  of  Helena.  When  within  six  or  seven  miles  of  their 
destination,  and  while  the  coach  was  proceeding  on  its  way  at  a  mod- 
erate rate  of  speed,  there  was  met  on  the  road  a  man  on  horseback, 
driving  before  him  a  pack  animal,  loaded  with  a  camping  outfit  and 
a  buffalo-robe.  When  the  man  on  horseback  and  the  pack  animal 
were  first  seen  they  were  within  about  800  yards  of  the  coach.  There 
were  attached  to  the  coach  four  horses,  the  leaders  being  the  Buck- 
skin horse  and  another.  The  leaders  became  frightened  at  the  pack 
animal,  but  still  approached  towards  it  for  a  short  distance  and  then 
finally  stopped;  then  the  leaders  whirled  around  to  the  left,  and  in 
doing  so  broke  the  tongue  of  the  coach  and  undertook  to  run  away. 
While  the  horses  were  running  fast,  the  passengers  leaped  from  the 
coach,  the  plaintiff  being  the  last  to  leave  it,  and  in  jumping  and 
striking  on  the  ground  his  leg  was  broken  and  it  became  necessary 
to  amputate  his  foot.  The  coach  was  not  overturned,  and  the  driver 
stopped  the  horses  within  50  or  75  yards  of  where  the  accident  oc- 
curred. 

In  a  civil  case  an  appellate  court  will  not  disturb  the  verdict  of  a 
jury  if  there  is  evidence  to  support  it,  unless  the  same  seems  to  have 
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beeo  the  result  of  passion  or  prejudice.  In  this  case  there  is  testi* 
mony  to  the  effect  that  the  driver,  at  the  time  of  the  accident,  was 
drunk,  and  that  the  Buckskin  horse  was  at  the  time  unsafe  and  un- 
fit for  the  business  in  which  he  was  used.  But  the  clear  weight  of 
the  testimony  strongly  favors  the  claim  of  defendants  that  the  driver 
was  entirely  sober  at  the  time  of  the  accident;  that  he  was  one  of  the 
best  stage-drivers  in  the  country;  and  that  the  Buckskin  horse  was 
thoroughly  well  broken  and  gentle,  and  suitable  to  be  used  on  a  stage- 
coach. This  being  so,  it  looks  as  though  the  injury  to  the  plaintiff 
was  the  result  of  unavoidable  accident,  and  that  this  large  verdict 
comes  from  something  outside  of  the  testimony.  The  verdict  is  too 
large.  We  have  been  unable  to  find  one  so  great  even  where  the  in* 
jury  was  the  result  of  willful  negligence  or  gross  carelessness.  In  the 
case  of  Union  Pac.  R.  Co.  v.  Hand^  7  Ran.  393,  the  court  says : 

"Of  course,  courts  are  reluctant  to  interfere  with  the  verdicts  of  juries  on 
the  ground  of  excessive  damages;  but  to  uphold  them  where  a  great  wrong 
has  been  done  would,  as  a  precedent,  be  doing  an  infinite  wrong  to  the  coin- 
munity.  The  rights  of  parties  are  submitted  to  the  unbiased  judgment  of 
juries, — not  to  their  piissions  or  prejudices, — and  where  it  is  apparent  that 
these  feelings  have  entered  into  and  influenced  their  decision,  it  becomes  the 
duty  of  the  court  to  see  that  a  tribunal  organized  to  secure  justice  is  not  ptT- 
verted  from  its  proper  purpose,  to  become  tlie  instrument  of  oppression  and 
injustice." 

There  is  no  pretense  or  claim  that  the  injury  was  willful,  or  that 
there  was  gross  negligence,  and  if  the  case  had  been  between  two 
strangers,  unknown  to  the  jury  and  tried  on  this  evidence,  we  feel 
confident  that  if  there  had  been  a  verdict  at  all  for  the  plaintiff,  it 
would  have  been  for  a  very  much  less  sum.  The  injury  to  the  plain- 
tiff is  permanent,  but  it  does  not  endanger  his  health  or  shorten  liis 
life,  or  incapacitate  him  in  his  business.  The  evidence  does  not  sup* 
port  this  verdict.  We  cannot  say  that  there  is  no  evidence  to  support 
a  verdict  for  such  an  amount  as  the  plaintiff  ought  to  recover,  and 
this  verdict  and  the  judgment  thereon  ought  to  be  reduced  to  that 
amount. 

The  judgment  is  hereby  reduced  to  the  sum  of  110,750,  and  af- 
firmed as  to  that  amount. 


(5  Mont  274) 

Mantle  and  another  v.  Notes.* 

Filed  January  S,  1885. 

L  Equtty— Issue  of  Fact— Jury  —  Findings— Power  of  Court— Stattttes  of 
Montana. 

A  court  of  equity,  after  having  referred  a  question  of  fact  to  a  jury,  is  not 
bound  to  accept  their  findings,  but  may  enter  a  decree  adverse  thereto,  nnd 
there  is  nothing  in  the  statutes  of  Montana  to  deprive  the  court  of  such  a 
power. 

%  Public  Lands— Powers  of  Government  over  Land  Once  Bold. 

The  government  cannot  sell  to  a  placer  claimant  property  which  it  has  al- 
ready sold  to  a  quartz  locator  as  a  lode  raining  claim ;  and  whether  the  placer 
claimant  ''known"  that  the  government  has  sold  the  property  to  another  is 
immaterial. 

«  See  9  Sup.  Ct.  Rep. 
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3.  Same— Protest— Adveuse  Claim. 

The  prior  patentee  of  a  lode  claim  need  not,  in  order  to  preserve  his  title,  file 
a  protest  or  adverse  claim  to  the  application  of  another  to  the  property  em- 
braced in  his  patent. 

Appeal  from  Second  district,  Silver  Bow  county. 

Thomas  L.  Napton  and  J.  C.  Robinson,  for  appellant. 

W.  W.  Dixon,  for  respondents. 

Wade,  C.  J.  This  is  an  action  in  equity  to  quiet  title.  The  re- 
spondents claim  the  ground  in  question  under  the  name  of  the  ''Pay 
Streak  Quartz  Lode  Mining  Claim,"  by  virtue  of  a  location  thereof,  ac- 
cording to  law,  on  the  twenty-third  day  of  April,  1878,  under  the  act 
of  congress  of  May  10, 1872.  The  appellant  having,  on  the  twenty- 
third  day  of  July,  1880,  procured  a  patent  from  the  government  for  a 
certain  placer  mining  claim  under  the  same  act  of  congress,  by  virtue 
of  his  application  of  December  14,  1878,  which  includes  witain  its 
boundaries  the  ground  claimed  by  respondents  as  a  quartz  lode  loca- 
tion,  claims  title  and  right  of  possession  to  the  ground  in  dispute  by 
virtue  of  his  patent  aforesaid.  The  cause  was  submitted  to  a  jury  on 
special  issues,  who  returned  into  court,  in  substance,  the  following 
findings  of  fact : 

That  on  and  prior  to  December  14, 1878,  a  vein  of  quartz  or  other  rock  in 
place,  bearing  gold  and  silver,  was  known  to  exist  within  the  limits  of  the 
ground  in  coiitroversy;  that  the  existence  of  said  vein  or  lode  could  have  been 
ascertained  on  and  prior  to  December  14,  1878,  by  any  person  examining  the 
ground  with  an  honest  endeavor  to  ascertain  if  it  contained  any  such  vein  or 
lode;  that  Zinn  &  McEwen,  predecessors  and  grantors  of  plaintiffs,  in  the 
month  of  April,  1878,  discovered  within  the  limits  of  the  ground  in  contro- 
versy a  vein  or  lode  of  quartz,  with  at  least  one  well-defined  wall,  bearing 
gold  and  silver ;  that  said  Zinn  &  McEwen,  at  the  time  of  making  said  dis- 
covery, posted  a  notice  upon  the  ground  in  controversy,  claiming  said  ground, 
and  the  lode  or  vein  which  it  included,  as  a  lode  mining  claim,  and  at  the 
same  time  distinctly  marked  on  the  ground  by  stakes,  so  that  its  boundaries 
could  be  readily  traced,  the  said  mining  claim  and  location,  which  was  named 
by  them  in  said  notice  and  location  the  Pay  Streak  lode;  that  said  Zinn  &  Mc- 
Ewen posted  said  notice  and  marked  their  location  upon  the  ground  claimed 
by  them,  as  the  Pay  Streak  lode,  which  ground  included  within  its  limits  the 
vein  or  lode  which  they  had  discovered;  that  said  Zinn  &  McEwen,  in  the 
month  of  April,  1878,  and  within  20  days  after  they  claimed  to  have  discov- 
ered a  vein  or  lode,  made  and  filed  in  the  proper  county  notice  and  claim  of 
location  of  the  Pay  Streak  lode,  such  as  was  commonly  employed  in  claiming 
and  recording  lode  claims  in  that  mining  district;  that  said  Zinn  &  McEwen, 
about  the  twelfth  day  of  July,  1881,  conveyed  to  plaintiffs  their  interest  in 
the  ground  claimed  as  the  Pay  Streak  lode  claim,  in  controversy,  in  this  action, 
and  that  the  plaintiffs,  on  or  about  the  second  day  of  August,  1881,  and  be- 
fore the  commencement  of  this  action,  caused  a  survey  to  be  made  of  the 
ground  claimed  by  them  as  the  Pay  Streak  lode  claim,  and  marked  the  location 
claimed  by  them  distinctly  on  the  ground,  so  that  its  boundaries  could  be 
readily  tniced ;  that  the  plaintiffs  at  about  the  same  time  posted  a  notice  on  the 
ground  so  surveyed,  claiming  the  same  as  the  Pay  Streak  lode  claim,  a  dupli- 
cate of  which  notice  was  in  evidence  as  the  recorded  notice  and  claim  of  the 
relocation  of  the  Pay  Streak  lode  claim,  which  notice,  within  20  days  after 
such  relocation,  was  made  and  filed  in  the  recorder's  oftice  of  the  proper  county; 
that  the  ground  in  controversy  in  this  action  is  the  same  ground  claimed  to 
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have  been  surveyed  and  relocated  07  plaintiffs  in  August,  1881,  and  is  tlie 
same  ground,  or  part  of  the  same,  that  Zinn  &  McEwen  claimed  to  have  loca-> 
ted  as  the  Pay  Streak  in  April,  1878;  that  the  ground  claimed  to  have  been 
surveyed  and  relocated  by  plaintiffs  in  August,  1881,  included  within  its 
limits  the  place  where  Zinn  &  McEwen  claimed  to  have  discovered  a  vein  or 
lode  in  April,  1878;  that  plaintiffs  had  possession  of  the  ground  in  contro- 
versy,  working  the  same  at  the  date  of  the  commencement  of  this  action ; 
that  appellant,  on  the  fourteenth  day  of  April,  1878,  applied  for,  and  on  the 
twenty-eighth  day  of  July,  1880,  obtained,  a  patent  from  the  United  States, 
which  included  within  its  limits  the  ground  in  controversy.  And  as  to  the 
question  whether  there  was  any  vein  or  lode  known  to  the  appellant  to  exist 
within  and  upon  the  premises  in  controversy  when  he  applied  for  a  putent> 
the  Jury  answered  and  said  that  they  could  not  agree. 

Upon  these  facts  judgment  was  rendered  for  respondents  for  the 
ground  in  question,  from  which  the  appellant  appeskls  to  this  court. 
There  does  not  seem  to  have  been  any  question  at  the  trial,  or  claim 
on  the  part  of  appellant,  that  the  Pay  Streak  mining  claim  and  lo- 
cation of  April  23,  1878,  had  ever  been  in  any  manner  abandoned  or 
forfeited,  or  that  the  relocation  of  respondents,  of  August  2,  1881» 
was  not  of  the  same  ground  originally  located  as  the  Pay  Streak 
mining  claim.  As  to  whether  this  claim  was  known  to  the  appellant 
to  exist  within  and  upon  the  premises  in  controversy  when  he  applied 
for  and  obtained  a  patent  for  said  ground  as  a  placer  claim,  the  jury 
could  not  agree,  and  this  disagreement  suggests  the  questions  upor^ 
which  appellant  asks  a  reversal  of  the  judgment:  (1)  Was  it  withia 
the  authority  and  jurisdiction  of  the  court  to  have  rendered  a  judg- 
ment for  plaintiff  for  the  ground  in  question,  the  jury  not  having 
found  upon  all  the  interrogatories  submitted  to  them  by  the  court  ? 
(2)  Did  the  placer  patent  necessarily  include  the  lode  mining-claim 
location,  unless  such  lode  claim  was  known  to  appellant  to  exist  at 
the  time  or  before  he  applied  for  his  patent  ?  and  is  this  question  de- 
terminable in  this  action,  or  was  it  conclusively  adjudicated  in  the 
land-office  ? 

1.  A8  to  the  first  question.  This  is  a  suit  in  equity  to  quiet  title. 
The  decree  emanates  from  the  judge  sitting  as  a  chancellor,  and  he 
is  alone  responsible  for  the  decree.  In  actions  of  this  character  the 
judge  may  try  the  case  without  a  jary,  or  he  may  submit  special  is- 
sues  to  the  jury,  but  their  findings  of  fact  is  not  binding  upon  the 
chancellor.  He  may  adopt  or  disregard  the  findings  of  the  jury,  or 
make  findings  of  fact  of  his  own  and  render  his  decree  thereon.  In 
the  case  of  Gallagher  v.  Basey,  1  Mont.  461,  462,  this  court  held : 

"Tliat  under  and  by  virtue  of  the  act  organizing  this  territory,  the  su- 
preme and  district  courts  are  clothed  with  chancery  as  well  as  common-law 
jurisdiction,  and,  in  the  exercise  of  the  authority  thus  conferred,  the  forms 
of  proceedings  must  conform  to  the  well-known  and  recognized  distinctions 
pertaining  to  said  jurisdictions  as  limited  by  law;  that  is  to  say,  causes  in 
equity  wherein  equitable  relief  is  demanded,  or  where  an  equitable  defense  is 
made  to  a  claim  at  law,  must  be  tried  as  in  a  court  of  chancery,  and  that  the 
decree  must  proceed  from  the  judge  sitting  as  a  chancellor,  and  it  would  be 
error  in  the  class  of  cases  describ^  to  try  them  as  at  law  to  a  jury;  that  it  is 
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competent  to  limit  and  control  by  statute  the  forms  of  proceedings  in  actions 
at  law  and  suits  in  equity,  but  that  no  statute  and  no  law  of  our  legislature 
can  in  any  manner  destroy  or  blend  together  these  separate  and  distinct  ju- 
risdictions ;  that  our  organic  act  recognizes  a  distinction  between  suits  in  equity 
and  actions  at  law;  and  that  the  substance  of  this  distinction  must  be  pre- 
served, although  the  forms  of  proceedings  may  be  prescribed  and  limited  by 
law;  and  that  the  Civil  Code  may  be  followed  in  equity  cases  so  far  as  the  same 
is  applicable,  but  that  care  must  be  taken  to  preserve  the  distinguishing  feat- 
ures of  a  suit  in  chancery.  ♦  *  ♦  The  suit  under  consideration  was  a  bill 
in  chancery  wherein  the  equitable  jurisdiction  of  the  court  was  properly  in- 
voked, and  the  record  herein  clearly  shows  that  it  was  tried  to  the  court  sit- 
ting as  a  chancellor,  and  that  the  decree  emanates  from  the  chancellor,  and 
that  the  questions  submitted  to  the  jury  were  to  aid  the  conscience  of  the 
court,  but  not  to  control  it,  as  fully  appears  from  the  fact  that  while  the  jury 
answered  that,  as  against  the  plaintiffs,  the  defendants  had  not  diverted  or 
appropriated  the  waters  of  the  stream  to  the  injury  or  damage  of  the  plain- 
tiffs, the  court  found  precisely  to  the  contrary, — that  the  defendants  had  di- 
verted and  appropriated  ^aid  waters  to  the  damage  and  injury  of  the  plain- 
tiffs,— and  based  a  decree  for  a  perpetual  injunction  upon  the  fact." 

All  this  applies  strongly  to  the  case  we  are  considering ;  for  here,  as 
in  the  ease  cited,  the  court,  in  rendering  its  decree,  disregarded  some 
of  the  findings  of  the  jury,  and  adopted  others  of  their  findings  as  its 
own,  and,  as  to  some  questions  of  fact,  made  independent  findings 
upon  the  proofs  and  admissions  in  the  pleadings,  treating  the  find- 
ings of  fact  by  the  jury  as  merely  advisory,  but  not  binding  upon  the 
oourt.  This,  under  the  authority  cited,  was  clearly  within  the  au- 
thority and  jurisdiction  of  the  court,  and  the  decision  in  the  case  of 
Gallagher  v.  Basey  is  approved.  The  force  of  this  decision  is  not  in- 
validated by  the  act  of  congress  of  April,  1874,  which  declares  that 
it  shall  not  be  necessary  in  the  courts  of  the  several  territories  of  the 
United  States  to  exercise  separately  the  common-law  and  chancery 
jurisdictions  vested  in  said  courts,  and  that  the  several  codes  and 
rules  of  practice  adopted  in  said  territories,  respectively,  in  so  far  as 
they  authorize  a  mingling  of  said  jurisdictions,  or  uniform  course  of 
proceeding  in  all  cases,  whether  legal  or  equitable,  be  validated  and 
confirmed.  Supp.  Bev.  St.  U.  S.  12.  Subsequent  to  the  enactment 
of  that  statute  (October,  1874)  the  supreme  court  of  the  United  States, 
in  the  case  of  Basey  v.  OaUagher,  20  Wall.  679,  appealed  from  the 
supreme  court  of  this  territory  to  that  court,  says : 

"By  the  organic  act  of  the  territory  the  district  courts  are  invested  with 
chancery  and  common-law  jurisdiction.  The  two  jurisdictions  are  exercised 
by  the  same  court,  and  under  the  legislation  of  the  territory  the  modes  of 
procedure,  up  to  the  trial  or  hearing,  are  the  same,  whether  a  legal  or  equi- 
table remedy  is  sought.  The  suitor,  whatever  relief  he  may  ask,  is  required 
to  state,  'in  ordinary  and  concise  language,'  the  facts  of  his  case  upon  which 
he  invokes  the  judgment  of  the  court.  But  the  consideration  wliich  the  court 
will  give  to  the  questions  raised  by  the  pleadings,  when  the  case  is  called  for 
trial  or  hearing,  whether  it  will  submit  them  to  a  jury  or  pass  upon  them 
without  any  such  intervention,  must  depend  upon  the  jurisdiction  which  is 
to  be  exercised.  If  the  remedy  sought  be  a  legal  one,  a  jury  is  essential  un- 
less waived  by  the  stipulation  of  the  parties;  but  if  the  remedy  sought  l)e 
equitable,  the  court  is  not  bound  to  calJ  a  jury,  and  if  it  does  call  one,  it  is 
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only  for  the  purpose  of  enlightening  its  conscience,  and  not  to  control  its  judg- 
ment. The  decree  wliich  it  must  render  upon  the  law  and  the  facts  must 
proceed  from  its  own  judgment  respecting  them,  and  not  from  the  judgment 
of  others.  *  *  *  The  formal  distinctions  in  the  pleadings  and  modes  of 
procedure  are  abolished,  but  the  essential  distinction  between  law  and  equity 
is  not  changed.  The  relief  which  the  law  affords  must  still  be  administered 
through  the  intervention  of  a  jury,  unless  a  jury  be  waived.  The  relief  which 
equity  affords  must  still  be  applied  by  the  court  itself,  and  all  information 
presented  to  guide  its  action,  whether  obtained  through  masters'  reports  or 
findings  of  a  jury,  Is  merely  advisory.  Ordinarily,  where  there  has  been  an 
examination  before  a  jury  of  a  disputed  fact,  and  a  special  finding  made,  the 
court  will  follow  it.  But  whether  it  does  so  or  not,  must  depend  upon  the 
question  whether  it  is  satisfied  with  the  verdict.  This  discretion  to  disregard 
the  findings  of  the  jury  may  undoubtedly  be  qualified  by  statute,  but  we  do 
not  find  anything  in  the  statute  of  Montana  regulating  proceedings  in  civil 
cases  which  affects  this  discretion.  That  statute  is  substantially  a  copy  of 
the  statute  of  California  as  it  existed  in  1851;  and  it  was  frequently  held  by 
the  supreme  court  of  that  state  that  the  provision  in  that  act  requiring  issues 
of  fact  to  be  tried  by  a  jury,  unless  a  jury  was  waived  by  the  parties,  did  not 
require  the  court  below  to  regard  as  conclusive  the  findings  of  the  jury  in  an 
equity  case,  even  though  no  application  to  vacate  the  findings  was  made  by 
the  parties,  if  in  its  judgment  they  were  not  supported  by  the  evidence." 
^^^7/  V.  Saunders,  8  Cal.  287;  Goode  v.  Smith,  13  Cal.  81;  Duff  v.  Fisher,  15 
Cal.  376:  Weber  v.  Marshall.  19  Cal.  447. 

The  provision  of  our  Code  of  Civil  Procedure  is  the  same  as  that 
of  California,  and  provides  that,  in  all  cases,  issues  of  fact  must  be 
tried  by  a  jury,  (Rev.  St.  p.  83,  §  241 ;)  but  the  decision  of  the  supreme 
court  of  the  United  States,  since  the  act  of  congress  of  1874,  validat- 
ing and  confirming  the  codes  and  rules  of  practice  in  the  territories, 
which  prescribe  a  uniform  course  of  proceeding  in  all  cases,  whether 
legal  or  equitable,  and  the  decision  of  our  own  supreme  court  before 
that  act,  under  a  code  containing  the  same  provision  as  to  the  trial 
of  questions  of  fact,  ought  to  be  conclusive  upon  the  question  that 
an  equity  case  should  be  tried  by  the  court,  and  that  it  is  discretion- 
ary with  the  court  whether  special  issues  be  submitted  to  a  jury  to  aid 
the  court  in  arriving  at  the  facts,  and  that  such  special  issues  and 
findings  may  be  adopted  or  rejected  by  the  court,  as  the  evidence  may- 
require . 

2»  Was  it  necessary  for  the  court  to  have  found  that  the  defendant 
knew  of  the  existence  of  the  Pay  Streak  location  and  claim  at  or 
before  the  date  of  his  application  for  a  patent  to  placer  ground,  in 
order  to  have  rendered  a  judgment  in  favor  of  respondents?  The 
statute  of  the  United  States,  providing  the  manner  and  mode  of  pro- 
ceeding to  obtain  a  placer  patent  to  ground  that  does  or  does  not 
contain  within  its  boundaries  a  lode  mining  claim,  is  as  follows,  (Rev. 
St.  U.  S.  §  2333:) 

"When  the  same  person,  association,  or  corporation  is  in  possession  of  a 
placer  claim,  and  also  a  vein  or  lode  included  within  the  boundaries  thereof, 
application  shall  be  made  for  a  patent  for  the  placer  claim,  with  the  statement 
that  it  includes  such  vein  or  lode;  and  in  such  case  a  patent  shall  issue  for 
the  placer  claim,  subject  to  the  provisions  of  this  chapter,  including  such  vein 
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or  lode,  upon  the  payment  of  five  dollars  per  acre  for  such  lode  claim,  and 
twenty-five  feet  of  surface  on  each  side  thereof.  The  remainder  of  the  placer 
claim,  or  any  placer  not  embracing?  any  vein  or  lode  claiin,  shall  be  paid  for 
at  the  rate  of  two  dollars  and  fifty  cents  per  acre,  together  with  all  costs  and 
proceedings;  and  where  a  vein  or  lode,  such  as  is  described  in  section  twenty- 
three  hundred  and  twenty,  is  known  to  exist  within  the  boundaries  of  a  placer 
claim,  an  application  for  a  patent  for  such  placer  claim,  which  does  not  in- 
clude an  application  for  the  vein  or  lode  claim,  shall  be  construed  as  a  conclu- 
sive declaration  that  the  claimant  of  the  placer  claim  has  no  right  of  posses- 
sion of  the  vein  or  lode  claim;  but  where  the  existence  of  a  vein  or  lode  in  a 
placer  claim  is  not  known,  a  patent  for  the  placer  claim  shall  convey  all  valu- 
able mineral  or  other  deposits  within  the  boundaries  thereof. " 

Section  2320  defines  the  extent  of  a  lode-mining  claim,  and  pro- 
vides that  unless  controlled  by  the  customs  and  regulations  of  the  min- 
ers' or  the  local  laws,  such  lode  claim  may  extend  1,500  feet  in  length 
along  the  vein  or  lode,  and  300  feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface.  This  is  the  kind  of  a  lode  mining  claim  referred 
to  in  the  section  above  quoted,  and  which,  if  known  to  exist  within 
the  boundaries  of  a  placer  claim  for  which  application  is  being  made 
for  a  patent,  and  which  does  not  include  an  application  for  such  vein 
or  lode  claim,  shall  be  construed  as  a  conclusive  declaration  that  the 
placer  claimant  has  no  right  to  the  possession  of  the  vein  or  lode 
claim.  There  is  a  vast  difference  between  a  vein  or  lode,  and  a  vein 
or  lode  mining  claim.  A  vein  or  lode  may  be  entirely  concealed  be- 
neath the  earth's  surface,  and  unknown  to  exist,  while  a  lode  mining 
claim  is  on  the  surface,  exposed  to  view,  designated  by  stakes  and 
monuments,  so  that  its  boundaries  may  be  readily  traced,  besides  a 
notice  posted  on  the  claim,  and  a  record  of  the  location  in  the  proper 
county.  By  the  terms  of  the  statute,  it  is  a  vein  or  lode  in  a  placer 
claim,  the  existence  of  which  is  not  known,  that  the  placer  patent  car- 
ries with  it.  There  is  no  provision  in  the  statute  which  authorizes 
the  placer  claimant  to  acquire  title  to  a  lode  mining  claim  by  virtue 
of  his  placer  patent.  If  the  lode  mining  claim  is  known  to  exist,  the 
placer  applicant  must  also  apply  for  a  patent  for  such  lode  mining 
claim.  He  acquires  no  title  to  the  lode  claim  by  virtue  of  his  placer 
patent,  and  if  be  makes  no  application  for  the  lode  claim,  he  is  con- 
clusively presumed  to  have  no  right  to  or  interest  in  it. 

The  theory  of  the  statute  is  that  a  vein  or  lode  of  quartz  may  exist 
in  placer  ground  that  is  unknown,  because  it  may  be  concealed  be- 
neath the  surface,  and  afterwards  uncovered  by  working  the  placer 
claim ;  but  no  such  presumptions  can  arise  as  to  a  lode  mining  claim, 
which  must  exist  on  the  surface,  and  be  distinctly  marked  and  bounded, 
BO  that  the  same  may  be  designated  and  distinguished  from  all  other 
property.  A  lode  mining  claim  is  a  definite,  distinct,  and  certain  tract 
or  parcel  of  land,  the  same  as  is  a  farm  or  a  town  lot,  and  a  location 
according  to  law;  and  the  record  thereof  is  the  title  by  which  it  is 
held  and  owned.  The  location  of  a  quartz  lode  mining  claim,  per- 
fected according  to  law,  creates  an  existing  outstanding  grant  of  the 
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exclusive  right  to  the  possession  and  enjoyment  of  all  the  surface 
ground  included  within  the  boundaries  of  the  claim;  and  such  a  loca* 
tion  is  just  as  much  a  withdrawal  from  the  public  domain  of  the  right 
to  the  possession  of  the  property  located,  as  is  the  fee  withdrawn  by 
a  valid  grant  from  the  United  States  under  the  authority  of  law,  or- 
the  possession  by  a  valid  and  subsisting  homestead  or  pre-emption 
entry.  Such  a  location,  when  perfected,  has  the  effect  of  a  grant  by 
the  United  States  of  the  right  of  present  and  exclusive  possession. 
Belk  v.  Meagher,  104  U.  S.  279. 

In  the  case  of  Silver  Bow  M.  <6  M.  Co.  v.  Clarke^  ante,  674-576, 
decided  at  the  present  term,  this  court  used  the  following  language : 

••Having  discovered  a  vein  or  lode,  and  made  a  location  thereon  according 
to  law,  the  locator  then  becomes  entitled  to  the  exclusive  right  to  the  pos- 
session and  enjoyment  of  all  the  surface  ground  included  within  the  lines  of 
bis  location.  This  is  the  express  provision  of  the  statute,  (section  2322,)  and 
1&  in  harmony  with  section  2319,  which  declares  that  the  ground  in  which  the 
mineral  deposit  may  be  found  shall  be  open  to  occupation  and  purchase.  The 
right  to  acquire  the  full  title  which  attaches  to  and  accompanies  every  valid 
location  of  a  mining  claim,  ought  to  be,  and  is,  followed  by  the  right  to  the 
exclusive  possession  and  enjoyment  of  the  soil  of  such  claim.  «  *  *  This 
statute  is  a  pre-emption  law,  and  by  the  location  of  a  mining  claim  under  it 
the  grounds  included  within  the  boundaries  of  the  location  are  just  as  much 
withdrawn  from  the  public  domain  as  the  fee  is  by  a  valid  grant  from  the 
United  States  under  the  authority  of  law.  or  the  possession  under  a  valid  and 
subsisting  homestead  or  pre-emption  entry.  This  statute  is  an  offer  to  sell 
the  public  mineral  lands  by  the  owner  thereof,  and  the  locator,  by  making  a 
location  thereon,  accepts  the  offer,  thereby  closing  lie  contract  of  purchase, 
and  the  purchaser  becomes  entitled  to  a  conveyance  when  he  has  complied 
with  the  terms  of  the  contract,  'o  >  <  if,  then,  the  location  of  a  mining 
claim  has  the  effect  of  a  grant  by  the  United  States  to  the  locator  of  the  right 
to  the  present  and  exclusive  possession  of  the  ground  located,  it  follows  that 
there  could  not  be  a  like  grant  of  the  same  property  to  any  other  person." 

The  land  included  within  the  boundaries  of  the  Pay  Streak  mining 
claim  having  been  thus  sold  and  withdrawn  from  the  public  mineral 
lands,  by  what  law  or  authority  is  it  included  in  a  placer  patent, 
and  sold  again  to  some  other  person  ?  If  the  government  issues  a 
patent  for  lands  that  have  been  previously  sold  or  reserved  from  sale, 
the  patent  is  bo  far  void,  (Stedy.  Smelting  Co.  106  U.  8.  450;  8. 
C.  1  Sup.  Ct.  Rep.  889;  Patterson  v.  Winn,  11  Wheat.  380;  New  Or- 
leans v.  U.  S.  10  Pet.  662;  Reichart  v.  Felps,  6  Wall.  160;  Best  v. 
Polk,  18  Wall.  112;  Morton  v.  Nebraska,  21  Wall.  660;  Stoddard 
V.  Chambers,  2  How.  284;  Polk's  Lessee  v.  Wendell,  9  Cranch,  99; 
Same  v.  Same,  5  Wheat.  293;  U.  S.  v.  Tichener,  12  Fed.  Rep.  415; 
Smelting  Co.  v.  Kemp,  104  U.  8.  644;  C!opp,  Min.  4;  Land  Laws, 
282;)  and  whether  the  elder  title  or  grant  is  '^known"  to  the  subse- 
quent claimant  is  wholly  immaterial.  A  lode-claim  location  being 
perfected  according  to  law,  and  recorded  in  the  proper  county  as  the 
law  directs,  and  not  abandoned  or  forfeited  in  any  way,  is  a  title  that 
the  locator  or  his  grantees  in  good  faith  may  hold  and  defend  against 
even'  other  person  or  claimant  by  a  subsequently  acquired  title.     His 
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right  to  the  gronnd  located  is  property  which  he  may  diapose  of  at 
pleasure.  He  holds  it  by  virtue  of  his  location,  which  becomes  a  con-, 
tract  of  sale  and  purchase  between  the  locator  and  his  grantees  and 
the  government.  This  is  his  title, — the  means  by  which  he  holds  pos- 
session and  the  right  of  possession  to  his  ground ;  and  when  thus  held 
the  ground  cannot  be  relocated,  claimed,  or  taken  from  him  in  any 
way,  80  long  as  he  complies  with  the  law.  A  mining  claim  thus  lo- 
cated, owned,  and  held,  is  ''known"  to  exist,  within  the  meaning  of 
the  statute.  It  is  "known,"  as  any  other  title  is,  by  the  record;  and 
better,  for  the  location  is  so  distinctly  marked  and  designated  on  the 
ground  that  its  boundaries  may  be  readily  traced.  The  law  presumes 
that  such  a  title  is  known  to  exist;  and  whether  it  is  known  or  not, 
no  other  person  can  acquire  any  title  or  interest  in  the  property  so 
located,  granted,  and  sold.  The  government  cannot  sell  to  a  placer 
olaimant,  property  that  it  has  already  sold  to  a  quartz  locator  as  a 
lode  mining  claim.  And  whether  the  placer  claimant  ''knows"  that 
the  government  has  sold  the  property  to  another  is  immaterial.  The 
title  of  (he  purchaser  cannot  depend  on  his  knowledge.  The  pur- 
chaser holds  by  virtue  of  a  grant  from  the  government,  and  if  this 
grant  is  evidenced  by  a  perfected  location,  any  other  person  attempt- 
ing to  obtain  title  to  the  same  ground  is  presumed  to  "know"  of  the 
prior  grant.  A  patent  to  one  person  for  a  portion  of  the  mineral  lands 
of  the  United  States  already  sold  by  the  government  to  another  per- 
son is  void,  and  the  knowledge  of  the  patentee  does  not  affect  the  mat- 
ter one  way  or  another.  And  so,  whether  the  appellant  knew  of  the 
existence  of  the  Pay  Streak  mining  claim  or  not,  he  could  not  acquire 
any  title  to  such  mining  claim  by  virtue  of  his  placer  patent.  The 
government  could  not  convey  to  him  what  it  had  already  sold  to  the 
respondents  and  their  grantors. 

It  is  claimed  that  the  reservations  in  the  placer  patent  of  all  quartz 
leads  known  to  exist  therein  are  void.  This  patent  is  not  before  ns, 
but  if  it  contains  these  reservations,  it  shows  that  the  land  depart- 
ment did  not  inquire  and  adjudicate  upon  the  question  as  to  the  exist- 
ence of  lode  mining  claims  within  the  boundaries  of  the  placei  patent. 
If  it  had,  it  would  have  excepted  them  from  the  grant  by  specific 
boundaries  and  by  name.  But  whether  the  patent  makes  such  ex- 
ception or  not  is  immaterial.  The  grant  of  the  placer  patent  only 
attaches  to  such  of  the  public  mineral  lands  as  the  government  had 
the  right  to  sell,  and  had  not  sold  or  withdrawn  from  sale  bef  **e. 
Lode  mining  claims  are  excepted  from  the  placer  patent  by  the  stat- 
ute, and  it  is  impossible  for  the  land  department  to  grant  the  title  to 
such  claims  in  a  placet  patent. 

It  is  held  by  all  the  authorities  that  the  action  of  the  land  depart- 
ment in  issuing  a  patent  for  the  public  lands,  subject  to  sale  by  pre- 
emption or  otherwise,  when  acting  within  the  scope  of  its  authority, 
is  conclusive  upon  the  legal  title;  but  whether  the  land  so  conveyed 
was  public  lanri  a*vl  Fnb?p?t  to  sale,  or,  in  other  words,  what  is  con- 


Digitized  by 


Google 


864  THE  PAOIFIO  BEPOBTBIU  [Moilt. 

Teyed  by  the  patent,  under  the  statute  by  which  it  was  issued,  may 
be  inquired  into  even  in  an  action  at  law.  Iron  Silver  Min.  Co.  v. 
Sullivan,  16  Fed,  Rep.  829;  S.  C.  109  U.  S,  560;  S.  C,  3  Sup.  Ct. 
Eep.  339. 

'*These  presumptions  as  to  the  conclusiveness  of  a  patent,  and  the 
title  it  conveys,  are  confined  to  matters  over  which  the  land  depart- 
ment  has  jurisdiction.  It  must  act  within  the  scope  of  its  authority, 
and  as  authorized  by  law.  If  it  goes  beyond  its  jurisdiction,  the  pat« 
ent  would  be  so  far  void;  and  this  may  be  shown  in  an  action  at 
law/'  Silver  Bow  Af.  d  Af.  Co.  v.  Clarke,  supra.  "Of  course,  when 
we  speak  of  the  conclusive  presumptions  attending  a  patent  for  lands, 
we  assume  that  it  was  issued  in  a  case  where  the  department  had 
jurisdiction  to  act  and  execute  it;  that  is  to  say,  in  a  case  where  the 
land  belonged  to  the  United  States,  and  provision  had  been  made  by 
law  for  their  sale.  If  they  never  were  public  property,  or  had  pre. 
viously  been  disposed  of,  or  if  congress  had  made  no  provision  for 
their  sale,  or  had  reserved  them,  the  department  would  have  no  ju- 
risdiction to  transfer  them,  and  its  attempted  conveyance  of  them 
would  be  inoperative  and  void,  no  matter  with  what  seeming  regular- 
ity the  forms  of  law  may  have  been  observed.  The  action  of  the  de- 
partment would,  in  that  event,  be  like  that  of  any  other  special  tri- 
bunal not  having  jurisdiction  of  a  case  which  it  assumed  to  decide. 
Matters  of  this  kind,  disclosing  a  want  of  jurisdiction,  may  be  con- 
sidered by  a  court  of  law.**  Steel  v.  Smelting  Co.,  supra;  Polk's  Les- 
see  V.  Wendell,  9  Cranch,  99;  Patterson  v.  Winn,  11  Wheat.  380; 
Hoofnagle  v.  Anderson,  7  Wheat.  212;  Boardman  v.  Lessee  of  Reed, 
6  Pet.  328;  Bagnell  v.  Broderick,  13  Pet.  436;  Moore  y.  Bobbins,  96 
U.  S.  530. 

These  authorities  are  conclusive  upon  the  proposition  that  if  the 
land  department  undertakes  to  convey  by  patent  a  title  to  the  public 
lands  which  have  previously  been  sold  by  the  government,  the  patent 
is  void,  and  that  this  matter  may  be  inquired  into  even  in  an  action  at 
law,  and  in  a  court  of  equity  the  inquiry,  under  proper  averments,  may 
take  a  much  wider  scope.  This  action  is  not  an  attack  on  the  placer 
patent,  but  is  an  inquiry  as  to  what  was  conveyed  by  the  patent  un- 
der the  statute,  by  virtue  of  which  it  was  issued.  Appellant's  patent 
is  good  so  far  as  it  was  authorized  by  law,  and  respondents  do  not 
impeach  it,  or  question  it  to  that  extent.  They  seek  to  show  what, 
under  the  statute,  by  virtue  of  which  the  patent  was  issued,  was  con- 
veyed by  it.  A  patent  issued  in  pursuance  of  law  is  conclusive  upon 
the  legal  title,  but  if  issued  for  lands  previously  sold  or  reserved  from 
sale,  it  has  no  efiFect  upon  the  legal  title,  for  the  reason  that  it  is  not 
issued  in  pursuance  of  law  and  is  therefore  void.  It  was  not  neces- 
sary that  the  owners  of  the  Pay  Streak  mining  claim  should  have  filed 
any  protest  or  adverse  claim  to  the  placer  application  of  appellant. 
They  did  not  own  or  claim  any  interest  in  the  placer  ground,  and  the 
appellant  could  acquire  no  interest  in  their  ground  by  virtue  of  his 
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placer  patent*  It  was  found  by  the  jury  as  a  fact,  and  adopted  and 
approved  by  the  court,  that  the  grantors  of  respondents,  in  April,  1878, 
and  six  months  before  appellant's  application  for  a  patent  on  the  pub- 
lic mineral  lands  of  the  United  States,  discovered  a  vein  or  lode  of 
quartz  or  other  rock  in  place,  bearing  silver,  gold,  and  other  valuable 
deposits,  within  the  boundaries  of  the  ground  mentioned  in  appel- 
lant's application,  and  thereupon  made  a  location  of  the  Pay  Streak 
mining  claim,  by  virtue  of  and  including  such  discovery,  by  staking 
the  same  so  that  its  boundaries  could  be  readily  traced,  and  posting  a 
notice  on  the  claim  within  the  boundaries  thereof,  and  have  the  same 
recorded  in  the  proper  county  pursuant  to  law.  It  was  a  perfected 
lode-claim  location,  and  so  continued  in  full  force  and  efiFect  at  the 
time  when  the  appellant  applied  for  and  obtained  a  placer  patent  for 
the  same  ground.  The  placer  patent  is  void  as  to  the  ground  included 
within  the  boundaries  of  the  lode-claim  location. 
The  judgment  is  affirmed. 


Anderson  v.  Hulmne. 
Filed  January  8, 1885. 

1.  Prtncipat.  and  Agent  —  Action  for  Money— CoMPTiATNT—AvETiiirENT— De- 

mand. 

In  an  action  by  a  principal  to  recover  money  alleged  to  be  due  him  from  his 
agent,  the  complaint  should  aver  the  fact  of  a  demand  having  been  made  upon 
the  defendant. 

2.  Same — Omitted  Averment— Record — Lack  uf  Evidence — Presumption. 

When  the  record  contains  no  evidence  to  show  that  the  omitted  averment 
was  made  good  by  proof  on  the  trial  of  the  cause,  the  court  will  not  presume  it. 

Appeal  from  First  district,  Yellowstone  county. 

Sanders  d  Ctillen  and  Andrew  F.  Burleigh^  for  appellants. 

E.  W.  d  J.  K.  Toole,  for  respondent. 

CoBURN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff,  the  respondent,  founded  upon  the  following  complaint,  which 
the  appellants  insist  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action : 

"PlaintiflP  Id  the  above-entitled  action,  complaining  of  the  above-named  de- 
fendants, alleges  that  the  above-named  defendants,  on  or  about  the  first  day  of 
February,  1883,  were  indebted  to  the  plaintiflP  in  the  sum  of  two  hundred  and 
fifty-nine  dollars,  balance  due  plaintiff  for  money  received  by  defendants  upon 
sale  of  lots  7  and  8,  in  block  114,  in  the  town  of  Billings,  in  said  county  and 
territory;  that  the  same  is  now  due  and  unpaid.  Wherefore,  plaintiff  demands 
judgment  against  said  defendants  for  the  sum  of  two  hundred  and  fifty-nine 
dollars,  together  with  interest  upon  the  same  from  the  first  day  of  February, 
1883,  besides  costs  of  this  action." 

To  the  complaint  the  defendants  answered  in  two  paragraphs: 

''First.  A  denial  that  they  or  either  of  them,  on  the  first  day  of  February, 

1883,  or  at  any  other  time  were  indebted  to  the  plaintiff  in  said  sum  or  any 

other  sum.     Second,  That  on  or  about  the  date  last  mentioned  the  defendants 

held  a  mortgage  upon  said  lots  7  and  8,  in  block  114,  and,  plaintiff  being  dc- 
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sirous  of  selling  them,  it  was  agreed  by  and  between  plaintiff  and  defendants 
that  the  purchase  money  realized  from  the  sale  of  said  lots  should  be  applied 
to  the  payment  of  other  lots  in  Billings  owned  by  said  plaintiff  and  owing  to 
the  defendants;  that  said  purchase  money  was  so  applied,  and  was  done  at  the 
express  consent  and  desire  of  said  plaintiff." 

— Followed  by  a  prayer  for  damages  for  the  malicious  and  wrongful 
institution  of  the  suit,  and  for  the  expenses  and  inconvenience  conse- 
quent thereon. 

Without  further  pleading,  on  the  tenth  day  of  October,  1883,  the 
cause  was  tried  by  a  jury,  which  rendered  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  $259,  with  interest  and  costs.  Two  days 
after  this,  on  the  twelfth  day  of  October,  the  defendants  moved  to  set 
aside  the  verdict  for  the  following  reasons : 

"  ( 1)  Because  it  is  contrary  to  the  evidence.  (2)  Because  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  (3)  Because  the  al- 
legation of  new  matter  in  the  answer  which  constitutes  a  defense,  is  not  de- 
nied by  replication,  nor  is  any  reply  filed  herein." 

This  motion  was  overruled,  and  the  court  permitted  the  plaintiff 
to  file  a  reply  to  the  above  answer,  which  is  as  follows : 

''The  plaintiff  denies  that  there  was  any  agreement  entered  into  at  any 
time  between  plaintiff  and  defendants  to  the  effect  that  the  purchase  money 
realized  from  the  sale  of  lots  7  and  8,  in  block  114,  should  be  applied  to  the 
payment  of  sums  due  upon  other  lots  in  said  town  owing  to  defendants.  ^Iain- 
tiff  denies  that  said  sum  of  259  dollars,  or  any  part  thereof,  was  applied  by 
defendants  to  the  payment  of  indebtedness  of  plaintiff  to  defendants  for  other 
lots  with  plaintiff's  consent." 

To  the  filing  of  this  reply  the  defendants,  at  the  time,  excepted. 
Thereupon,  the  court,  over  the  objection  of  the  defendants  as  to  the 
sufficiency  of  the  complaint,  rendered  judgment  upon  the  verdict,  and 
the  defendants  gave  notice  of  appeal  to  this  court. 

Does  the  complaint  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion? It  is  alleged  that  the  defendants  have  received  money  for  the 
sale  of  lots,  for  which  suit  is  brought.  The  defendants  were  %h»  agents 
of  the  plaintiff  to  sell  certain  town  lots,  and  to  collect  and  receive  tbe 
purchase  money  therefor.  There  is  no  averment  in  she  complaint  of 
a  demand  for  the  money  collected  by  the  defendants  for  the  plaintiff 
as  his  agents,  or  of  a  refusal  to  pay.  This  action  is  founded  on  a 
supposed  oreach  of  trust,  which  must  be  made  out  affirmatively  be- 
fore the  agent  can  be  charged.  Tn  Taylor  v.  Bates,  5  Cow.  876,  it 
has  been  held  that  an  action  would  not  lie  against  an  attorney  for 
money  collected  for  his  client  until  after  a  demand  or  a  request  to  re- 
mit. The  learned  judge  said  the  contrary  doctrine  would  be  in  op- 
position to  the  nature  of  defendants'  trust,  as  well  as  against  justice 
and  good  faith.  The  same  point  was  adjudged  in  Rathbun  v.  Ingals, 
7  Wend.  320,  where  the  plaintiff  was  nonsuited,  although  several  years 
had  elapsed  between  the  time  of  collecting  the  money  and  bringing 
of  the  action.  See  Cooley  v.  Betls,  24  Wend.  203.  In  this  case  Jus- 
tice Bbonson  says: 
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''It  is  the  duty  of  an  agent  to  render  an  account  of  his  transactions  to  his 
principal  within  a  reasonable  time;  and  when  it  appears  that  he  has  neglected 
to  do  so,  an  action  for  not  accounting  may,  perhaps,  be  maintained  without 
a  demand.  But  here  there  was  no  evidence  to  show  that  the  defendants  had 
not  rendered  an  account.  And,  besides,  the  action  is  for  not  paying  over  the 
proceeds  of  the  goods,  the  special  counts  being  laid  out  of  the  case;  and  in 
such  action  it  is  necessary  to  show  a  demand  or  instructions  to  remit." 

In  Reina  v.  Cross,  6  Gal.  31,  the  complaint  alleged  that  the  defend- 
ant contracted  to  carry  certain  freight  from  the  port  of  Acapulco  to 
Valparaiso,  in  consideration  of  a  certain  sam  of  money,  a  portion  of 
which  was  paid  by  plaintiflf  in  advance;  that  defendant  received  said 
freight  on  his  vessel,  and  departed  on  the  voyage,  bat  did  not  perform 
his  contract  becaase  of  the  loss  of  the  vessel  at  sea.  The  complaint 
also  contained  a  second  count  for  money  had  and  received  to  the  use 
of  the  plaintiff.    The  court  said : 

'*The  second  count  is  bad  because  it  is  not  alleged  that  demand  had  been 
made  on  defendant.  A  party  receiving  money  to  the  use  of  another  is  right- 
fully in  possession  until  the  same  is  demanded.  ** 

The  evidence  is  not  in  the  record,  and  we  cannot  presume  that 
there  was  proof  to  supply  the  omitted  averment  of  a  demand.  The 
verdict  must  be  sustained  by  the  pleadings,  and  they  are  silent  as  to 
a  demand. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial* 


McBuRNET  V.  BbRRT. 

Filed  January  10, 1886. 

Location  of  Land— AFFroAviT. 

The  law  contemplates  that  the  notice  of  locatioD  of  land  shall  he  in  the  na- 
ture of  an  affidavit  to  the  facts  required  by  law  to  be  stated  therein. 

Appeal  from  Third  district,  Jefferson  county. 

E.  W,  dt  J.  K,  Toole,  for  appellant. 

John  H.  Skober  and  Thomas  £\  Casey,  for  respondent. 

GoBUBN,  J.  This  is  an  action  of  ejectment  for  the  possession  of  a 
quartz  lode  mining  claim  known  as  the  ''Silver  King, "in  an  unorgan- 
ized mining  district  in  Jefferson  county.  It  is  stated  in  the  bill  of 
exceptions  that  the  plaintiff,  having  made  out  a  prima  facie  case  for 
the  jury,  rested  his  case,  and  thereupon  defendant  placed  upon  the 
witness  stand  the  defendant,  who  testified  that  he  had  located  the 
property  in  dispute,  and  identified  a  certain  paper  purporting  to  be  a 
notice  of  location  of  the  Julia  lode,  which  said  notice  the  defendant 
then  offered  in  evidence,  which  is  as  follows : 

'*  Notice  is  hereby  given  that  the  undersigned  did,  on  the  sixth  day  of  July, 
1878,  discover  and  locate  a  quartz  lead,  lode,  or  vein,  containing  valuable  min- 
eral, to  which  he  has  given  the  name  of  the  'Julia  Lode,'  under  the  act  of  con- 
gress of  May  10,  1872.  He  claims  1,500  feet  in  length  on  the  line  of  the  lode, 
commencing  at  the  center  of  discovery  shaft  and  running  west  1,500  feet, 
and  300  feet  in  width  on  each  side  of  the  center  of  the  lode,  for  the  whole 
distance  claimed  in  length.    The  said  lode  is  located  in  J  efferson  county,  Mon- 
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tana  territory,  on  the  northern  slope  of  the  range  of  mountains  which  divide 
the  watera  of  the  north  and  south  forks  of  the  Little  Boulder  creek.  The 
nearest  known  claims  to  the  said  lode  iu:e  the  placer  mining  claims  of  X.  B. 
Beaty  &  Co..  on  McGinley  ^ulch. 

his 

[Signed]  "John  X  Beury. 

mark. 

''The  Territory  oj  Montana,  Jefferson  County:  On  the  sixth  day  of  July, 
1878,  personally  appearetl  before  me  John  Berry,  known  to  me  to  be  the 
signer  of  the  above  notice  of  location,  who,  being  duly  sworn,  says  he  is  the 
discoverer  of  the  lode;  and  further  says  he  is  a  bona  fide  citizen  of  the  United 
States." 

This  is  signed  and  sealed  by  the  notary  public.  To  the  introduc- 
tion of  this  notice  the  plaintiff  objected,  for  the  re&Bon,  among  others, 
that  the  notice  was  wholly  defective  and  insufficient  in  law,  because 
the  matters  and  things  stated  in  the  said  notice  are  not  upon  the 
oath  of  the  locator.  The  court  overruled  the  objection  and  admitted 
the  notice  in  evidence.  There  followed  a  verdict  and  a  judgment  for 
the  defendant,  and  the  plaintiff  appealed  to  this  court. 

The  statute  of  this  territory  (section  873,  div.  5,  Rev.  St.)  is  as 
follows : 

"Any  person  or  pei-sons  who  shall  hereafter  discover  any  mining  claim 
upon  any  vein  or  lode  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  mineral  deposits,  shall,  within  twenty  days  thereafter,  make  and  file 
for  record  in  the  office  of  the  recorder  of  the  county  in  which  said  discovery 
is  made,  a  declaratory  statement  thereof  in  writing,  on  oath,  before  some  per- 
60n  authorized  by  law  to  administer  oaths,  describing  such  claim  in  the  man- 
ner prescribed  by  the  laws  of  the  United  States." 

The  statute  of  the  United  States  is  as  follows,  (section  2324:) 
"All  records  of  mining  claims,  hereafter  made,  shall  contain  the  name  or 
names  of  the  locators,  the  date  of  tlie  location,  and  such  a  description  of  the 
claim  or  claims  located,  by  reference  to  some  natural  object  or  permanent 
monument,  as  will  identify  the  claim." 

These  essential  facts,  such  as  the  name  of  the  locator,  the  date  of 
the  location,  the  description  of  the  claim  as  to  its  mineral  veins,  and 
the  bounds  or  lines  with  reference  to  some  natural  object  or  perma- 
nent monument,  must  be  sworn  to  by  the  locator.  In  this  case  tlie 
statutes  of  the  United  States  and  the  territory  have  not  been  com- 
plied with ;  the  notice  of  location  has  not  been  sworn  to  as  required ; 
the  facts  therein  contained  are  not  set  forth,  under  the  solemnity 
of  an  oath ;  the  only  matters  verified  by  oath  are  the  facts  that  the 
locator  is  the  discoverer  of  the  lode,  and  that  he  is,  in  good  faith,  a 
citizen  of  the  United  States.  This  evidence  should  have  been  re- 
jected, since  the  law  contemplates  that  the  notice  of  location  shall  be 
in  the  nature  of  an  affidavit  to  the  facts  require-??  by  law  to  be  con- 
tained therein. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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Territory  v.  Farnsworth. 

Filed  January  29,  1885. 

1.  Violation  of  Ltcensb  Laws— BEiiLDfG  by  Sample— Mont atta  Act  of  July 

22,  1879. 

B.  is  engaged  in  the  sale  of  merchandise.  A.  is  a  commercial  traveler,  car- 
rying samples  of  B.'s  merchandise,  and  his  agent  to  solicit  orders  for  his  goods. 
A.  exhibits  the  samples  to,  and  solicits  and  obtains  an  order  for  goods  of  the  same 
character  as  the  samples,  from  C.  This  constitutes  an  offer  by  A.  to  sell  the 
goods,  and  brings  A.  within  the  meaning  of  the  statute  of  Montana,  although 
he  is  not  the  owner  of  the  goods. 

2.  Same— Fifth  Amendment  to  the  United  States  Constitution. 

A  proceeding  against  an  individual  for  selling  by  sample  without  a  license, 
being  for  a  bare  misdemeanor  and  not  for  a  capital  or  otherwise  infamous 
crime,  as  mentioned  in  the  fifth  amendment  to  the  United  States  constitution, 
may  be  commenced  without  information  or  presentment  by  a  grand  jury. 

3.  Same— CoNsrrruTioN  op  United  States— Uestricti on  on  Commerce. 

A  law  requiring  a  license  for  selling  goods  does  not,  by  Its  effect  in  raising 
the  price  the  consumer  has  to  pay,  become  &  restriction  upon  commeice,  and 
in  so  far  repugnant  to  the  constitution  of  the  United  States. 

4.  Same— Imposts  on  Imports  and  Exports. 

The  word  "imports," as  used  in  the  phrase  of  the  constitution,  "  no  stato 
shall  levy  imposts  or  duties  upon  imports  or  exports,"  refers  to  articles  Im- 
ported from  or  exported  to  countries  outside  of  the  United  States. 

5.  Same— Territory  of  Montana— Kioht  of  Taxation. 

The  right  of  taxation  incident  to  and  co-extensive  with  the  territory  of  Mon- 
tana, attaches  to  an  individual  and  his  occupation  while  within  the  boundary 
of  the  sovereignty  of  that  territory. 

Appeal  from  First  district,  Gallatin  county. 

Win.  H.  Hunt,  for  respondent. 

Sanders  d  Cullen  and  Luce  d  Armstrong ,  for  appellant. 

Galbraith,  J.  This  is  an  appeal  from  a  judgment  rendered  by 
the  court  of  the  First  judicial  district,  affirming  the  judgment  of  the 
probate  court  of  Gallatin  county,  whereby  a  penalty  of  $50  was  im- 
posed upon  the  appellant  for  the  violation  of  an  act  *'to  provide  for 
licensing  commercial  travelers,"  approved  July  22,  1879,  and  here- 
after given.     In  this  case  the  following  facts  were  agreed  upon : 

(1)  That  the  defendant  was,  at  the  time  alleged  in  the  complaint  herein,  a 
commercial  traveler,  engaged  at  Livingston,  Gallatin  county,  Montana,  in 
conducting  his  said  vocation,  as  follows,  and  not  otherwise. 

(2)  That  Auerbach,  Finch  &  Van  Slyck  are  a  mercantile  firm,  resident  at 
St.  Paul,  in  the  state  of  Minnesota,  engaged  there  in  the  sale  of  goods,  wares, 
and  merchandise,  where  each  member  of  said  firm  resides,  each  being  a  citi- 
zen of  the  United  States,  and  also  of  the  said  state  of  Minnesota. 

(3)  That  the  goods  belonging  to  said  firm  for  sale  are  at  said  St.  Paul,  and 
were  at  said  St.  Paul  at  the  time  of  the  commission  by  the  defendant  of  the 
acts  herein  found  to  have  been  committed. 

(4)  That  the  defendant  was  then,  and  ever  since  hath  been,  a  citizen  of  the 
United  States,  and  a  resident  of  the  state  of  Wisconsin,  and  a  citizen  thereof. 

(5)  That  as  a  commercial  traveler  for  said  Auerbach,  Finch  &  Van  Slyck, 
with  samples  of  their  goods  aforesaid  in  said  St.  Paul,  said  defendant,  on  the 

day  of  May,  1883,  came  to  Livingston,  in  said  Gallatin  county,  where 

he  did  exhibit  said  samples  of  said  goods,  and  did  represent  and  affirm  them 
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to  be  fair  samples  of  the  goods  then  owned  and  possessed  in  said  St.  Paul  hj 
said  Auerbach,  Finch  &  Van  Slyck,  and  which  said  goods  then  were  there* 
to-wit,  at  said  St.  Paul,  and  there  had  for  sale,  and  did  then  and  there,  to- 
wit,  at  Livingston,  aforesaid,  on  the  date  aforesaid,  solicit  of  one  John  Doe, 
then  and  there  being  a  merchant,  that  he  give  to  said  defendant  an  order  for 
divers  and  sundry  of  the  said  goods,  wares,  and  merchandise  of  said  Auerbach, 
Finch  &  Yan  Slyck,  then  being  at  St.  Paul  as  aforesaid,  and  did  then  and  there 
obtain  such  order,  and  did  then  and  there  agree  that  the  said  defendant  would 
forward  the  said  order  to  the  said  Auerbach,  Finch  &  Yan  Slyck;  and  that  if 
said  order  should  be  accepted  by  said  Auerbach,  Finch  &  Yan  Slyck,  said 
goods  in  said  order  mentioned  would  be  delivered  to  said  John  Doe  at  the  ware- 
house of  the  Northern  Pacific  Bailroad  Company  at  St.  Paul,  to  be  shipped  to 
said  John  Doe  at  Livingston,  aforesaid;  and  that  said  Auerbach,  Finch  & 
Yan  Slyck  were  at  liberty  to  reject  or  accept  the  order. 

(6)  That  none  of  said  goods  were  then  and  there  delivered  at  Livingston, 
aforesaid;  nor  was  it  the  agreement  or  understanding  that  the  same  were  to 
be  then  and  there  delivered;  but  it  was  agreed  that  the  said  order  was  to  be 
by  said  defendant  forwarded  from  said  Livingston  to  said  St.  Paul,  as  afore- 
said, when  and  where  the  said  goods  were  to  be  shipped  from  Minnesota  to 
Montana,  as  aforesaid. 

(7)  That  the  defendanc,  as  aforesaid,  was  the  instrumentality  by  which 
Auerbach,  Finch  &  Yan  Slyck  consummated,  as  well  as  inaugurated,  the 
transaction  aforesaid,  by  means  whereof  they  obtained  said  order  for  the  sale 
of  their  goods,  should  they  accept  said  order  and  sell  said  goods. 

(8)  That  for  the  foregoing  business  the  defendant  did  not  at  first,  or  at  all, 
obtain  a  license  from  the  treasurer  of  Gallatin  county. 

It  is  claimed  that  the  above  facts ''do  not  bring  the  defendant  within 
the  purview  or  provisions  of  the  foregoing  aot."  This  SrCt,  or  so  much 
thereof  as  it  is  necessary  to  quote,  is  as  follows : 

^'Every  commercial  traveler,  agent,  drummer,  or  other  person,  selling,  or 
offering  to  sell,  any  goods,  wares,  or  merchandise  of  any  kind,  to  be  delivered 
at  some  future  time,  or  carrying  samples,  and  selling,  or  offering  to  sell,  goods, 
wares,  or  merchandise  of  any  kind,  similar  to  said  samples,  to  be  delivered  at 
some  future  time,  shall,  before  carrying  on  such  business,  pay  a  license  there- 
for of  twenty-five  dollars  in  each  county  where  such  business  may  be  trans- 
acted. Such  payment  shall  be  made  to,  and  such  license  issued  by,  the  county 
treasurer,  and  the  license  so  issued  shall  authorize  the  person  named  therein 
to  carry  on  the  said  business  of  a  commercial  traveler  in  said  county  for  the 
period  of  three  months  from  the  date  thereof.  And  it  is  hereby  made  the 
duty  of  every  justice  of  the  peace,  constable,  sheriff,  and  all  peace  officers,  to 
demand  the  license  of  any  such  commercial  traveler,  drummer,  agent,  or  other 
person  who  has  sold,  or  is  offering  to  sell,  goods,  wares,  or  merchandise  in 
his  county;  and  if  such  person  be  found  not  to  have  a  license,  as  required  by 
this  act,  or  if,  upon  demand  made  by  any  such  officer,  he  shall  not  exhibit  the 
same,  the  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum  not  less  than  fifty  dollars,  nor 
more  than  one  hundred  dollars,  in  the  discretion  of  the  court," 

The  agreed  statement  of  facts,  stripped  of  its  verbiage,  and  con- 
densed into  a  form  sufficiently  comprehensive  to  present  the  question 
raised,  is,  in  snbstance,  as  follows: 

B.  is  engaged  in  the  sale  of  merchandise.  A.  is  a  commercial  traveler, 
carrying  samples  of  B.'s  merchandise,  and  his  agent  to  solicit  orders  for  his 
goods.    A.  exhibits  the  samples  to,  and  solicits  and  obtains  an  order  for  gooas 
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of  the  ^MT»e  clMraoter  as  the  samples,  from  0.    This  constitutes  an  offer  by 
A.  to  sell  the  goods. 

The  above  state  of  facts  must  have  this  signification,  if  agenoy, 
acts,  and  words  have  any  meaning.  It  is  not  necessary,  in  order  that 
the  offer  to  sell  should  be  within  the  provision  of  the  statute,  that  the 
goods  should  be  the  property  of  A.  It  is  sufficient  if  the  offer  be  to 
sell  any  goods,  wares,  or  merchandise.  We  are,  therefore,  of  the 
opinion  that  the  facts  stated  bring  the  appellant  within  the  meaning 
of  the  above  statute. 

The  transcript  shows  that  this  case  was  commenced  in  the  probate 
court  of  Gallatin  county,  which  had  jurisdiction  thereof,  upon  a  com* 
plaint  filed  therein.  This  is  in  accordance  with  the  laws  of  this  ter- 
ritory.  'Trosecutions  in  the  probate  court,  or  before  justice  of  the 
peace  courts,  shall  be  by  complaint."  Section  5,  div.  3,  Grim.  Pr. 
(Bev.  St.  288.)  This  is  a  bare  misdemeanor.  It  is  not  ''a  capital  or 
otherwise  infamous  crime,"  as  mentioned  in  section  5  of  the  amend- 
ments to  the  constitution  of  the  United  States.  A  presentment  or  in- 
dictment by  a  grand  jury  was,  therefore,  not  required.  The  principal 
question,  however,  presented  is  whether  or  not  this  act  is  in  conflict 
with  the  constitution  of  the  United  States.  It  is  contended — First, 
that  this  act  is  in  conflict  with  that  clause  in  the  constitution  which 
provides  that  *Hhe  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  the  citizens  of  the  several  states,"  and 
also  with  those  provisions  thereof  which  provide  that  congress  shall 
have  power  '*to  regulate  commerce  with  foreign  nations  and  among  the 
several  states,  and  with  the  Indian  tribes;"  and  that  '"no  state  shall^ 
without  the  consent  of  congress,  lay  any  impost  or  duties  on  imports 
and  exports,  except  what  may  be  absolutely  necessary  for  exercising 
its  inspection  laws." 

The  presumption  is  always  in  favor  of  the  validity  of  an  act  of  the 
legislature,  and  the  burden  is  upon  the  party  claiming  that  it  is  other- 
wise, to  show  that  it  is  so,  clearly  and  satisfactorily.  An  act  should 
not  be  adjudged  unconstitutional  except  where  it  is  plainly  repugnant 
to  the  fundamental  law.  In  a  case  of  this  kind  it  is  only  with  the 
power  of  the  legislature,  viewed  in  relation  to  the  fundamental  law, 
and  not  with  the  expediency  or  propriety  of  its  legislation,  that  the 
court  has  to  do.  These  are  matters  for  the  consideration  of  the  legis- 
lature itself  when  it  enacts  the  law.  We  do  not  think  that  the  act  is 
in  conflict  with  the  first  clause  of  the  constitution  above  quoted,  as  it 
does  not  discriminate  against  the  citizens  of  other  states  and  terri- 
tories. We  can  see  no  reason  why  this  territory  cannot  subject  all 
persons  who  come  within  its  jurisdiction,  although  citizens  of  other 
states  and  territories,  for  the  purpose  of  engaging  in  the  kind  of  busi- 
ness mentioned  in  the  act,  to  the  same  conditions  as  to  payment  of 
a  license  tax  therefor  as  are  imposed  upon  its  own  citizens.  The  act 
requires  the  payment  of  a  license  for  th«  purchase  of  a  privilege  to 
do  the  kind  of  business  mentioned  therein,  just  as  in  the  case  of 
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licenses  required  by  law  to  be  purchased  for  the  privilege  of  pursuing  a 
particular  trade,  profession,  or  occupation.  The  act  is  not  obnoxious 
to  the  objection  that  it  is  discriminating,  for  its  provisions  apply  to 
all  persons  pursuing  the  occupation  mentioned  therein  alike,  whether 
citizens  of  other  states  and  territories  or  of  the  territory  of  Montana ; 
and  to  the  goods,  wares,  and  merchandise  of  this  territory,  as  well 
as  those  of  foreign  production  and  manufacture.  The  act  does  not, 
therefore,  come  within  the  purview  of  the  decision  of  the  supreme 
court  of  the  United  States  in  Ward  v.  Maryland,  12  Wall.  418,  where 
it  was  he.d  that  a  statute  of  the  state  of  Maryland  was  unconstitu- 
tional, as  discriminating  against  the  citizens  of  other  states,  whicU 
**madd  it  a  penal  offense  in  every  person,  not  being  a  permanent  resi- 
dent in  the  state,  to  sell,  offer  to  sell,  or  expose  for  sale,  within  cer- 
tain limits  in  the  state,  any  goods,  wares,  or  merchandise  whatever, 
other  than  agricultural  products  and  articles  manufactured  in  Mary- 
land, within  the  said  limits,  either  by  card,  sample,  or  other  specimen, 
or  by  written  or  printed  trade  list  or  catalogue,  whether  such  person 
be  the  maker  or  manufacturer  or  not,  without  first  obtaining  a  license 
80  to  do."  This  statute  plainly  imposed  a  discriminating  tax  upon 
persons  trading  in  the  manner  mentioned  therein,  within  certain  hm- 
its  in  the  state,  who  were  residents  of  other  states.  And  it  was  solely 
upon  this  ground  that  the  statute  was  declared  unconstitutional;  and 
Justice  Clifford,  delivering  the  opinion  of  the  court,  says : 

"  Taxes,  it  is  conceded  in  those  cases,  freferring  to  Woodi'uff  v.  Farhan» 
8  AVall,  139,  and  Hinson  v.  Lott,  Id.  151,J  may  be  imposed  by  a  state  on  all 
sales  made  within  the  state,  whether  the  goods  sold  were  the  produce  of  the 
state  imposing  the  tax,  or  of  some  other  state,  provided  the  tax  imposed  is 
uniform;  but  tbe  court  at  the  same  time  decides  that  a  tax  discriminating 
against  the  commodities  of  the  citizens  of  the  other  states  of  the  Union,  would 
l>e  inconsistent  w:th  the  provisions  of  the  federal  constitution,  and  the  law 
imposing  such  a  tax  would  be  unconstitutional  and  ir  valid." 

No  question  is  made  in  this  case  as  to  the  uniformity  of  the  tax, 
and  it  does  not  discriminate  against  either  the  persons  or  property  of 
other  states.  Neither  in  respect  to  discrimination,  is  the  act  under 
consideration  similar  in  any  way  whatever  to  the  act  declared  uncon- 
stitutional in  the  case  of  Welton  v.  Mi98ouri,  91  L.  S.  275.  The  act 
in  question  in  that  case  required  'Hhe  payment  of  a  license  tax  from 
persons  who  deal  in  ihe  sale  of  goods,  wares,  and  merchandise  which 
are  not  the  growth,  product,  or  manufacture  of  ino  state,  by  going 
from  place  to  place  to  sell  the  same  in  the  state,  and  required  the 
said  license  tax  from  persons  selling  in  a  similar  way  goods  ¥  hich 
are  the  growth,  produce,  or  manufacture  of  the  state." 

The  Ftatute  in  quesUon  differs  from  the  one  in  the  case  above  stated, 
in  that  it  does  not  discriminate  against  **the  sale  of  goods,  wares,  and 
merchandise  which  are  not  the  growth,  produce,  or  manufacture"  of 
this  territory.  It  was  upon  the  ground  of  discrimination  that  this 
ease  was  decided.  At  the  close  of  his  opinion  in  this  case,  Field,  J., 
speaking  for  the  court,  says: 
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''As  the  main  object  of  that  commercet  i.  e.,  interstate  commerce,  is  the  sale 
and  exchange  of  commodities,  the  policy  thus  e**tablished  would  be  defeated 
by  dlscriuiinating  legislation  lilcethat  of  Missouri." 

And  then  referring  to  the  case  of  Woodruff  y.  Parhan,  supra,  con- 
tinues : 

"Mr.  Justice  Miller,  speaking  for  the  court,  after  observing  with  respect 
to  the  law  of  Alabama,  then  under  consideration,  that  there  was  no  attempt 
to  discriminate  injuriously  against  the  products  of  other  states,  or  the  rights 
of  tlieir  citizens,  and  tlie  case  was  not,  therefore,  an  attempt  to  fetter  com- 
merce among  the  staites,  or  to  deprive  the  citizens  of  other  states  of  any  priv- 
ilege or  immunity,  said  *But  a  law  having  such  operation  would,  in  our 
opinion,  be  an  infringement  of  the  provisions  of  the  constitution  which  re- 
late to  those  subjects,  and  therefore  void.'" 

The  act  of  the  legislature  in  guestion,  unlike  those  declared  uncon- 
stitutional in  both  of  the  above  cases,  does  not  discriminate  between 
persons  who  are  citizens  of  this  territory  and  citizens  of  other  states 
and  territories,  or  between  goods,  wares,  and  merchandise  which  are 
the  product  and  manufacture  of  other  states  and  territories,  and  which 
are  the  product  and  manufacture  of  tnis  territory.  It  is  not,  there- 
fore, in  our  opinion,  in  conflict  with  that  clause  of  tie  constitution 
of  the  United  States  which  provides  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  of  the 
several  states."  It  remains  to  consider  whether  or  not  this  act  is  in 
conflict  with  those  provisions  of  the  constitution  of  the  United  States 
that  congress  shall  have  power  **to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states;"  and  that  "no  state  shall, 
without  the  consent  of  congress,  lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws."  The  act  requires  the  payment  of  a  license  fee 
for  each  county  in  which  the  business  of  selling  by  sample  is  con- 
ducted, which  license  is  to  continue  in  force  for  the  period  of  turee 
months  from  its  date.  In  respect  to  the  changes  of  the  constitution 
referred  to,  a  state  is  as  much  subject  to  these  restrictions  as  a  terri- 
tory. Therefore,  the  reasons  which  apply  in  the  one  case  are  appli- 
cable, also,  in  the  other.  As  a  general  rule,  the  right  of  taxation  is 
one  of  the  incidents  of  sovereignty,  and  is  co-extensive  with  its  exer- 
cise. The  right  of  taxation  by  the  state,  therefore,  in  the  absence  of 
any  constitutional  limitation,  extends  to  all  objects  which  a/e  sub- 
jected to  its  sovereignty.  To  say  that  a  state  cannot  tax  an  indi- 
vidual within  its  jurisdiction,  and  carrying  on  an  occupation  within 
its  limits,  would  be  a  denial  of  its  sovereignty  as  a  state.  The  indi- 
vidual is  within  the  jurisdiction  of  the  state;  his  business  is  carried 
on  within  its  limits;  both  himself  and  his  occupation  are  protected 
by  the  state;  and  his  occupation  may,  therefore,  be  the  lawful  sub- 
ject of  state  taxation.  ''Taxation  only  exacts  a  contribution  from 
individuals  of  the  state,  *  *  *  for  which  they  receive  compen* 
sation  in  the  protection  which  government  aflEordg.  *  *  *"  County 
qf  Mobile  V.  KimbaU,  102  U.  S.  703. 
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The  only  exception  to  this  general  rule  in  the  case  of  the  state  is 
where  the  constitution  has  reserved  to  the  general  government  the 
right  "to  regulate  commerce  with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes,"  and  prohibited  any  state  from 
laying  a  duty  on  imports  or  exports  without  the  consent  of  congress, 
except  when  absolutely  necessary  to  execute  its  inspection  laws." 

The  statute  in  question  doeJ!  not  assume  to  regulate  commerce.  It 
does  not  prescribe  rules  for  the  conduct  of  commercial  transactions. 
It  does  not  contemplate  any  restriction  upon  commerce.  It  simply 
imposes  a  tax  upon  an  occupation  exercised  by  all  persons  within  the 
limits  of  the  state.  Neither  does  it  impose  any  duty  or  imposts  on 
imports.  Certainly,  every  duty  or  impost  is  a  tax,  but  every  tax  is 
not  a  duty  or  impost  within  the  meaning  of  that  term  as  used  in  the 
constitution.  It  may  be  claimed  that  this  tax  is  within  the  constitu- 
tional  prohibition,  because  its  tendency  is  to  increase  the  price  of  the 
goods  imported.  But  this  proves  too  much.  It  has  been  universally 
conceded  that  after  imported  merchandise  has  been  removed  from  the 
original  package  and  mingled  with  other  goods,  that  they  are  the  sub- 
ject of  state  taxation.  "It  is  sufficient  for  the  present  to  say  gener- 
ally that  when  the  importer  has  so  acted  upon  the  thing  imported  that 
it  has  become  incorporated  and  mixed  up  with  the  mass  of  property 
in  the  country,  it  has,  perhaps,  lost  its  distinctive  character  as  an  im- 
port, and  has  become  subject  to  the  taxing  power  of  the  state. "  Chief 
Justice  Marshall  in  Brown  v.  State  of  Maryland,  12  Wheat.  419. 

But  the  tendency  of  the  tax  in  such  a  case  is  to  increase  the  price 
of  the  goods  as  well.  The  tax,  in  such  a  case,  enhances  the  price  of 
the  sale  by  the  importer,  and  its  cost  to  the  consumer;  for  it  is  the 
consumer  in  the  end  who  must  pay  the  tax.  This  fact,  therefore,  that 
the  price  of  the  goods  is  increased  by  the  tax,  is  not  the  true  crite- 
rion by  which  to  determine  the  right  to  tax  the  occupation.  "No 
doubt  every  tax  upon  personal  property,  or  upon  occupations,  busi- 
ness, or  franchises,  affects  more  or  less  the  subjects  and  the  opera>- 
tions  of  commerce.  Yet  it  is  not  everything  that  affects  commerce 
that  amounts  to  a  regulation  of  it,  within  the  meaning  of  the  consti- 
tution." Justice  Stuong  in  State  Tax  on  Eailway  Gross  Receipts,  15 
Wall.  284.  In  this  case  it  was  held  that  a  statute  of  a  state  impos- 
ing a  tax  upon  the  gross  receipts  of  railroad  companies  was  not  re- 
pugnant to  the  constitution  of  the  United  States,  although  such  re- 
ceipts came  partly  from  freights  received  for  transportation  of  goods 
from  Pennsylvania  into  another  state,  or  from  such  other  state  into 
Pennsylvania.     Further  on  in  the  opinion,  the  same  judge  says: 

"Is,  then,  the  tax  imposed  by  the  act  of  February  23,  1866,  a  tax  upon 
freight  transported  into  or  out  of  the  state,  or  upon  the  owner  of  freight  for 
the  light  of  thus  transporting  it?  Certainly  it  is  not  directly.  Very  mani- 
festly it  is  a  tat  upon  tlie  raiirx)ad  company,  measured  in  amount  by  the  ex- 
tent of  its  business,  or  the  degree  to  which  its  franchise  is  exercised.  That 
its  ultimate  effect  may  be  to  increase  the  cost  of  transportation  must  be  ad- 
mitted.   So  it  must  be  admitted  that  a  tax  upon  any  article  of  personal  prop- 


Digitized  by 


Google 


Mom.]  TKUuiToiiY  t;.  faunswobth.  875 

erty  that  may  become  a  subject  of  commerce,  or  upon  any  instrument  of  com- 
merce, afiPects  commerce  itself.  If  the  tax  be  upon  the  instrument,  such  as 
a  stage-coach,  a  railroad  car,  or  a  canal  or  steam  boat,  its  tendency  is  to  in- 
crease the  cost  of  transportation.  Still,  it  is  not  a  tax  upon  transportation 
or  commerce;  and  it  has  never  been  seriously  doubted  that  such  a  tax  maybe 
laid." 

So,  in  this  case,  the  occupation  taxed  may  be  treated  as  one  of  the 
instrumentalities  of  commerce.  The  profits  of  the  occupation  Are 
made  within  the  limits  of  the  territory  imposing  the  tax,  and  the  same 
reasons  which  are  applicable  in  the  case  cited  will  also  apply  in  the 
case  at  bar.  The  license  fee  exacted  is  not  a  tax  upon  the  importer 
or  the  importation.  It  is  the  purchase  of  the  privilege  of  engaging 
in  the  occupation  of  selling  goods,  wares,  and  merchandise,  just  as 
may  be  exacted  in  the  case  of  auctioneer,  peddler,  saloon-keeper,  or 
other  trade  or  profession.  We  do  not  think  that  the  decision  in  Brown 
V.  State  of  Maryland^  supra^  applies  to  this  case.  In  that  case,  Brown 
was  indicted,  under  a  law  of  the  state  of  Maryland  requiring  all  im- 
porters of  foreign  articles  to  take  out  a  license  before  selling  the  same, 
"for  having  imported  and  sold  one  package  of  foreign  dry  goods  with- 
out license  so  to  do.**  It  was  held  that  a  tax  upon  the  sale  by  the 
importer  of  goods  imported  for  sale  in  the  original  package  was  a  tax 
upon  the  goods  themselves,  and  in  this  respect  a  violation  of  the  con- 
stitution in  relation  to  the  prohibition  to  a  state  to  levy  duties  and 
imposts  on  imports.  Also,  that  sale  having  been  the  object  of  im- 
portation, the  importation  gave  the  ught  to  sell  the  goods  imported 
in  the  original  package,  without  taxation  by  the  state,  and  therefore 
the  tax  was  repugnant  to  that  clause  of  the  constitution  in  relation  to 
the  regulation  of  commerce.  It  is  plain  that  in  such  a  case  the  taxa- 
tion of  the  importer  for  license  to  sell  in  the  original  package  is  sub- 
stantially a  direct  impost  or  duty  on  imports.  It  makes  no  differ- 
ence whether  the  tax  is  placed  upon  the  importer  in  the  way  of  a 
license  to  sell  the  original  package,  or  directly  upon  the  original 
package  itself. 

In  such  a  case  the  power  to  tax  could  be  exercised  to  such  a  degree 
as  in  substance  directly  to  prohibit  the  importation.  But,  in  the  case 
at  bar,  the  person  following  the  occupation  taxed  is  not  necessarily 
the  importer;  he  is  not  necessarily  the  owner  of  the  goods,  which,  it 
is  claimed,  are  indirectly  taxed.  His  occupation  is  simply  one  of  tha 
instrumentalities  of  commerce,  by  which  sales  are  made  within  the 
meaning  of  the  decision  in  StcUe  Tax  an  Railway  Gross  Receipts,  su^ 
pra.  The  tax  is  not  a  direct  tax  upon  importation.  It  can  hardly 
be  called  an  indirect  tax.  The  license  fee  might  be  made  so  exor- 
bitant that  it  would  prohibit  the  occupation,  and  not  prevent  the  im- 
portation of  goods.  His  occupation  might  cease  entirely,  and  the 
business  of  importing  goods  into  the  territory  go  on  uninterrupted. 
It  will  be  remembered  that  in  the  rendition  of  the  decision  in  Brown. 
V.  Maryland^  supra,  the  judges  were  not  unanimous.     A  stronp:  dis* 
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senting  opinion  was  rendered  by  Thompson,  J.  This  decision  has 
been  frequently  referred  to  in  subsequent  cases  before  the  same  court; 
and  while  it  has  been  upheld  as  authority,  yet  that  court  has  often 
announced  that  its  principles  ought  not  to  be  applied  to  any  state  of 
facts  which  do  not  come  plainly  within  the  facts  stated  in  that  case. 
The  state  of  facts  in  the  case  at  bar  is  essentially  different  from  that 
of  the  case  of  Brown  v.  Maryland. 

In  discussing  the  question  as  to  whether  or  not  an  act  of  a  state 
or  territorial  legislature  is  in  conflict  with  the  above  provisions  of  the 
constitution,  the  supreme  court  of  the  United  States  has  frequently 
declared  that  the  lines  marking  the  boundary  between  the  right  of 
taxation  by  the  state  and  the  power  of  the  general  government  to 
regulate  commerce,  and  to  limit  the  imposition  of  a  duty  or  impost 
on  imports  and  exports  by  the  state,  is  diflicult  to  define.  In  Brown 
V,  Maryland^  stipra,  Chief  Justice  Marshall,  referring  to  this  distinc- 
tion, says: 

"The  power  and  the  restriction  upon  it,  though  quite  distinguishable,  when 
they  do  not  approach  each  other,  may  yet,  like  tlie  intervening  colors  between 
white  and  black,  approacli  so  nearly  as  to  perplex  the  understanding,  as  col- 
01*8  perplex  the  vision  in  marking  the  distinction  between  them.  Yet  the 
distinction  exists,  and  must  be  marked  as  the  cases  arise.  Till  they  do  arise 
it  might  be  premature  to  state  any  rule  as  being  universal  in  its  applica- 
tion," 

Beference  to  the  same  figure  of  speech,  and  the  use  in  substnnce 
of  the  above  language,  is  had  by  Field,  J.,  in  the  case  of  Welton  v. 
State  of  Missouri,  supra.  In  our  examination  of  the  cases  which 
have  come  before  the  supreme  court  of  the  United  States,  in  which 
this  subject  has  been  considered,  with  but  one  or  two  exceptions,  the 
decisions  have  been  made  by  a  divided  court.  It  would  appear, 
therefore,  that  no  general  rule  is  applicable  in  relation  to  the  exer- 
cise of  these  two  powers,  but  that  each  case  must  be  determined  upon 
the  facts  as  they  are  presented.  "It  is  quite  difficult,  if  not  impos- 
sible, to  draw  any  general  line  that  will  mark  with  any  degree  of  pre- 
cision where  the  commercial  power  of  congress  ends  and  where  the 
power  of  each  state  begins."  Hawley,  C.  J.,  in  Ex  parte  Robinson, 
12  Nev.  26S. 

In  the  case  of  City  of  New  York  v.  Miln,  which  was  an  action  of 
debt,  brought  in  the  circuit  court  of  the  state  of  New  York  to  recover 
from  the  defendant  the  amount  of  certain  penalties  imposed  by  a 
statute  of  that  state,  Barbour,  J.,  in  delivering  the  opinion  of  the  su- 
preme court  of  the  United  States,  and  discussing  the  distinction  which 
existed  between  the  case  then  under  consideration  and  that  of  Brown 
V.  State  of  Maryland,  says : 

••It  is  difficult  to  perceive  what  analogy  there  can  be  between  a  case  where 
the  right  of  the  state  was  inquired  into  in  relation  to  a  tax  imposed  upon  the 
sale  of  imported  goods,  and  one  where,  as  in  this  case,  the  inquiry  is  as  to  its 
rights  over  persons  within  its  acknowledged  jurisdiction.  The  goods  are  the 
subject  of  commerce;  the  persons  are  not.    The  court  did,  indeed,  extend  the 
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power  to  regulate  commerce  so  as  to  protect  the  goods  imported  from  state 
tax  after  they  were  landed  and  were  yet  in  bulk;  but  why?  Because  they 
were  the  subject  of  commerce,  and  because,  as  the  power  to  regulate  com- 
merce, under  which  the  importation  was  made,  implied  a  right  to  sell,  that 
right  was  complete  without  paying  the  state  for  a  second  right  to  sell  while 
the  bales  or  packages  were  in  their  original  form.  But  how  can  this  apply 
to  persons?  They  are  not  the  subject  of  commere;  and,  not  being  imported 
goods,  cannot  fall  within  a  train  of  reasoning  founded  upon  the  construction 
of  a  power  given  to  congress  to  regulate  commerce,  and  the  prohibition  to  the 
state  from  imposing  a  duty  on  imported  goods."    11  Pet.  13G. 

We  think  that  the  state  of  facts  in  the  ease  at  bar  brings  it  clearly 
within  the  boundary  of  the  sovereignty  of  the  territory.  The  right  of 
taxation  in  such  a  case,  as  was  said  by  the  supreme  court  of  Indiana, 
*'is  inseparable  from  sovereignty,  essential  to  its  existence,  and  one 
which  all  expounders  of  the  constitution  admit  to  have  been  reserved." 
Beall  V.  State,  4  Blackf.  109.  "To  pronounce  such  a  law  unconstitu- 
tional," says  Hawlby,  C.  J.,  in  Ex  parte  Robinson,  supra,  a  case  re- 
lating to  a  similar  statute  to  the  one  in  question,  "because  it  might 
in  some  imaginable  manner  affect  the  operation  of  commerce,  would 
be  to  surrender  the  principle  that  a  state  has  the  right,  for  its  support, 
to  impose  a  tax  upon  citizens  who  are  conducting  business  within  its 
jurisdiction.  Such  a  doctrine  is  not,  in  our  opinion,  sustained  by  the 
reasoning  of  any  of  the  cases  cited  by  counsel.  On  the  other  band, 
while  the  facts  in  many  of  the  cases  referred  to  are  different  from  the 
case  at  bar,  the  reasoning  of  the  courts  is  decidedly  in  favor  of  the 
views  we  have  expressed."  In  the  case  of  Nathan  v.  State  of  Louisiana^ 
8  How.  80,  where  it  was  held  that  "a  state  law  which  imposes  a  tax 
on  exchange  and  money  brokers  is  not  repugnant  to  the  constitutional 
power  of  congress  to  regulate  commerce,"  McLean,  J.,  delivering  the 
opinion  of  the  court,  says : 

"The  right  of  a  state  to  tax  its  own  citizens  for  the  prosecution  of  any  par- 
ticular business  or  profession  within  the  state  has  not  been  doubted.  And 
we  find  that  in  every  state,  money  or  exchange  brokers,  vendors  of  our  own 
or  foreign  manufacture,  retailers  of  ardent  spirits,  tavern-keepers,  auction- 
eei*s,  those  who  practice  the  learned  professions,  and  every  description  of 
property  not  exempted  by  law,  are  taxed.  *  *  *  Xo  one  can  claim  an  ex- 
emption from  a  general  tax  on  his  business  within  the  state  on  the  ground 
that  the  products  sold  may  be  used  in  commerce.  *  *  *  A  cotton  broker 
may  l)e  required  to  pay  a  tax  upon  his  business,  or  by  way  of  license,  altliough 
he  may  buy  and  sell  cotton  for  foreign  exportation.  *  *  *  The  taxing 
power  of  a  state  is  one  of  its  attributes  of  sovereignty.  And  where  there  has 
l>een  no  compact  with  the  general  government,  or  cession  of  jurisdiction  for 
the  purposes  specified  in  the  constitution,  this  power  reaches  all  the  property 
and  business  within  the  state,  which  are  not  properly  denominated  the  means 
of  the  general  government;  and,  as  hiid  down,  it  may  be  exercised  at  the  dis- 
cretion of  the  state.  The  only  restraint  is  found  in  the  responsibility  of  the 
members  of  the  legislature  to  their  constituents.  If  this  power  of  taxation 
by  a  state  within  its  jurisdiction  may  be  restricted  beyond  the  limitations 
stated,  on  the  ground  that  the  tax  may  have  some  indirect  bearing  on  foreign 
commerce,  the  resources  of  a  state  may  be  thereby  essentially  impaired.  But 
state  power  does  not  rest  on  a  basis  so  indefinable.  Whatever  exists  within 
its  territorial  limits  in  the  form  of  property,  real  or  personal,  with  the  ex- 
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ceptions  stated,  is  subject  to  its  laws;  and  also  the  numberless  enterprises  in 
which  its  citizens  maj  be  engaged.  These  are  subjects  of  state  regulation 
and  state  taxation,  and  there  is  no  federal  power  under  the  constitution 
which  can  impair  this  exercise  of  state  sovereignty. " 

In  Woodruff  v.  Parham,  8  Wall.  123,  it  was  held  that  "the  term  ^im- 
port/ as  used  in  that  clause  of  the  constitution  which  says  that '  no 
state  shall  levy  any  imposts  or  duties  on  imports  or  exports/  does 
not  refer  to  articles  imported  from  one  state  into  another,  but  only  to 
articles  imported  from  foreign  countries  into  the  United  States;  and 
that,  therefore,  a  uniform  tax  imposed  by  a  state  on  all  sales  made 
in  it,  whether  they  be  made  by  a  citizen  of  it  or  a  citizen  of  some 
other  state,  and  whether  the  goods  sold  are  the  produce  of  that  state 
enacting  the  law,  or  of  some  other  state,  is  valid."  In  this  case, 
Miller,  J.,  speaking  for  the  supreme  court  of  the  United  States,  and 
referring  to  a  remark  of  Chief  Justice  Marshall  at  the  close  of  the 
opinion  in  Brown  v.  Maryland^  supra,  which  was  "that  we  suppose 
the  principles  laid  down  in  this  case  to  apply  equally  to  importations 
from  a  sister  state,"  says: 

"If  the  court  then  meant  to  say  that  a  tax  levied  on  goods  from  a  sister 
state,  which  was  not  levied  on  goods  of  a  similar  character  produced  within 
the  state,  would  be  in  conflict  with  the  clause  of  the  constitution  giving  con* 
gress  the  right '  to  regulate  commerce  among  the  states,'  as  much  as  the  tax 
on  foreign  goods,  then  under  consideration,  was  in  conflict  with  the  authority 
to  regulate  commerce  with  foreign  nations,  we  agree  to  the  proposition." 
See  Hinson  v.  LotU  8  Wall.  148,  and  Waring  v.  Mayor,  Id.  110. 

We  are  of  the  opinion  that  the  statute  in  question  imposes  a  tax 
upon  the  business  or  occupation  of  the  commercial  traveler;  that  such 
tax  is  the  price  exacted  by  the  territory  for  the  privilege  allowed  by 
it  of  pursuing  within  its  limits  a  particular  trade,  business,  or  avoca- 
tion; that  it  is  not  a  duty  or  impost  upon  imports;  that  the  individual 
and  his  occupation,  being  within  the  boundary  of  the  sovereignty  of 
the  territory,  the  right  of  taxation  incident  to  and  co-extensive  with 
that  sovereignty  attaches  thereto. 

The  judgment  is  affirmed. 


Terbitortt  v.  Farnsworth. 

Filed  January  29, 1885. 

VALmiTY  OP  TERRrroRiAL  Act  op  July  22,  1879. 
See  Territory  v.  Farmworth,  ante,  869. 

Appeal  from  First  district,  Custer  county. 

Andrew  J.  Burleigh,  for  appellant. 

Henry  N.  Blake,  Dist.  Atty.,  for  respondent. 

Galbraith,  J.  This  is  an  appeal  from  a  judgment  rendered  by  the 
district  court  affirming  the  judgment  of  the  probate  court  of  Custer 
county,  whereby  the  appellant  was  adjudged  to  pay  a  penalty  of  $50 
for  the  violation  of  "An  act  to  provide  for  licensing  commercial  trav- 
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elers,"  approved  July  22,  1879,    The  facts  agreed  upon  were  as  fol- 
lows: 

'^That  the  defendant,  Farnsworth,  was,  at  the  times  hereinafter  mentioned,  a 
commercial  traveler  in  the  employ  of  Auerbach,  Finch  &  Van  Slyck,  dry  goods 
merchants  doing  business  in  the  city  of  St.  Paul,  state  of  Minnesota;  that  on 
or  about  the  fourteenth  day  of  June,  1882,  at  Miles  City,  county  of  Custer  and 
territory  of  Montana,  the  said  Farnsworth,  as  such  commercial  traveler  in 
the  employ  of  the  firm  aforesaid,  did  offer  to  sell,  and  did  sell,  goods,  wares, 
and  merchandise  similar  to  certain  samples  which  he  then  and  there  had  and 
carried,  to  be  delivered  at  a  future  time,  and  without  having  first  obtained  a 
license  therefor;  that  this  appeal  is  properly  in  court,  and  is  brought  to  test 
the  constitutionality  of  the  act  of  the  legislature  approved  July  22,  1879." 

The  question  of  the  validity  of  the  above  act  of  the  legislature,  un- 
der a  similar  state  of  facts,  was  considered  and  determined  at  the 
present  term  of  this  court  in  the  case  of  Territory  ?•  Farnsworth,  ante, 
869. 

Judgment  affirmed,  with  costs. 


FiBST  Nat.  Bane  of  Helena  v.  MgAndbew^s  and  others. 

Filed  January  29,  1885. 

1.  Sale— Consignment  of  Goods— Effect  of  a  Bill  of  Lading. 

The  transmission  of  a  bill  oc  lading  by  the  consignor  to  the  consignee  is  a 
delivery  of  the  possession  of  the  goods  covered  by  it,  and  tliejeby  the  title  to 
the  pre  pcrty  passes  from  tlie  consignor  to  the  consignee.  8uch  a  transmission 
is  a  sufficient  delivery  of  the  property  within  the  statute  of  frauds. 

2.  Same  —  Effect  of  Mere  Consignsient  ab  to  Making  Consignee  a  Pur- 

chase k. 

A  consignee  or  other  person  cannot  be  made  the  purchaser  of  property  that 
he  has  never  seen  or  accepted,  and  to  which  possession  was  never  delivered, 
actually  or  constructively. 

Appeal  from  Second  district,  Deer  Lodge  county. 

/•  C  Robinson,  for  appellants. 

E.  W.  dt  J.  K.  Toole,  for  respondent. 

Wade,  C.  J.  This  was  an  action  of  claim  and  delivery,  in  wlii6h 
the  plaintiff  sought  to  recover  the  possession  of  certain  cases  of  sil- 
ver bullion  shipped  to  it,  by  the  Northwestern  Company,  at  Phillips- 
burg,  and,  while  en  route,  seized  by  attachment  in  an  action  by  Sam- 
uel E.  Larrabie  against  said  Northwestern  Comnany.  The  case  was 
tried  to  the  court,  who  made  certain  findings  of  fact,  and  thereon 
rendered  a  judgment  in  favor  of  plaintiflF,  from  which,  and  an  order 
overruling  a  motion  for  a  new  trial,  the  defendaots  appeal  to  this 
court.    The  facts  found  by  the  court  are  as  follows : 

(1)  That  the  bullion  described  in  plaintiffs  complaint  was  produced  from 
the  Northwestern  Company,  and  was  shipped  by  it  to  Helena,  consigned  to 
plaintiff. 

(2)  That  the  same  was  seized  by  defendants  McAndrews  and  Smith  un- 
der a  writ  of  attachment,  while  in  transit,  in  an  aotion  by  defendant  Lar- 
rabie against  the  Northwestern  Company;  and  that  defendants  McAndrews 
and  Smith  were,  at  said  time,  the  sheriff  and  deputy-sheriff  of  Deer  Lodge 
county,  Montana;  and  that  all  proceedings  to  obtain  said  writ  were  regular. 
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and  that  judgment  was  entered  in  favor  of  said  Larrabie  against  said  North- 
western Company  in  said  action,  and  defendants  held  said  bullion  by  virtue 
of  said  writ  of  attachment. 

(3)  That  at  and  prior  to  the  shipment  of  the  bullion  in  controversy  in  this 
case,  there  was  an  express  contract  between  plainiiff  and  the  Northwestern 
Company,  that,  in  consideration  of  advances  to  be  made  by  plaintiff  to  said 
company  in  carrying  on  its  mining  operations,  said  company  would  ship  to 
plaintiff  its  products  of  bullion,  which  was  to  be  credited  to  its  account. 

(4)  That  at  the  time  said  bullion  was  shipped  said  plaintiff  had  advanced 
to  said  company  upon  the  faith  of  said  contract  about  the  sum  of  S6,000, 
which  stood  as  a  charge  against  said  company,  and  is  yet  unliquidated  and 
unsettled. 

(5)  That  said  bullion  was,  in  accordance  with  the  terms  of  said  contract, 
billed,  shipped,  marked,  and  consigned  to  said  plaintiff,  and  placed  in  posses- 
sion of  and  received  by  Gilmer  &  Salisbury,  common  carriers  of  freight  and 
express  mattei ,  upon  a  contract  at  special  rates  to  be  paid  at  Ilelena,  Mon- 
tana, by  plaintiff,  upon  receipt  of  said  bullion  by  it  at  said  place;  said  charges 
for  freight  to  be  charged  to  the  account  of  said  company. 

(6)  That  said  Dullion  was  to  be  credited  to  the  siccount  oi  said  company 
upon  a  sale  thereof  by  plaintiff,  and  that  said  account  was  a  running  account. 

(7)  That  after  said  bullion  was  so  shipped  and  consigned  to  said  plaintiff, 
and  wnile  in  possession  and  custody  of  said  carriers  en  route  to  its  destina- 
tion, the  same  was  attached  at  the  suit  of  Larrabie  and  levied  upon  by  Uis 
co-defendants,  as  the  officers  charged  with  the  execution  oi  said  process,  on 
tlie  thirty-first  day  of  May,  1879,  at  Deer  Lodge  City,  Montana. 

(8)  That  said  property  was  at  said  time  of  the  value  of  ^3,000,  and  was  and 
still  is  detained  by  defendants. 

The  bullion  in  question  having  been  "billed,  shipped,  marked,  and 
consigned"  to  the  respondent,  under  and  by  virtue  of  the  contract 
mentioned  in  the  findings  of  fact  by  the  court,  and  placed  in  the  pos- 
session of  the  common  carrier,  did  the  possession  of  and  property 
in  the  bullion  thereb}'  become  vested  in  tUe  respondent,  or  did  such 
possession  and  property  remain  with  the  Northwestern  until  the  bull- 
ion had  been  actually  received  by  the  respondent  and  credited  to  the 
account  of  the  company?  There  was  no  bill  of  lading  transmitted 
to  the  bank,  and  no  letter  or  notice  informing  it  that  the  bullion  had 
been  shipped.  The  advances  by  the  bank  had  been  made  prior  to  the 
shipment,  and  the  situation  was  as  if  the  shipment  had  been  made 
under  a  contract  in  satisfaction  of  antecedent  advances. 

We  will  have  to  consider  what  eflfect  the  absence  of  a  bill  of  lading 
and  of  notice  of  the  shipment  to  the  bank  had  upon  the  rights  of  these 
parties.  A  bill  of  lading  is  a  commercial  instrument,  and  is  a  writ- 
ten acknowledgment  signed  by  the  master  of  a  vessel,  or  by  a  com- 
mon carrier,  that  he  has  received  the  goods  therein  described  from 
the  shipper  to  be  transported  on  the  terms  therein  expressed  to  the 
described  place  of  destination,  and  there  to  be  delivered  to  the  con- 
signee or  parties  therein  designated.  Abb.  Shipp.  (7th  Amer.  Ed.) 
323;  O'Brien  v.  Gilchrist,  34  Me.  558;  1  Pars.  Shipp.  186;  Macl. 
Shipp.  338 ;  Emirig.  Ins.  521.  A  bill  of  lading  is  a  symbol  of  liie 
ownership  of  the  goods  covered  by  it, — a  representative  of  the  goods. 
It  is  regarded  as  so  much  cotton,  grain,  iron,  or  other  articles  of  mer- 
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chandise.  The  merchandise  is  very  often  sold  or  pledged  by  the 
transfer  of  the  bill  of  lading  which  covers  it.  Shaw  v.  Railroad  Co. 
101  U.  S.  564,  565.  Hence  it  is  held  by  the  authorities  that  the 
transmission  of  a  bill  of  lading  by  the  consignor  to  the  consignee  is  a 
delivery  of  the  possession  of  the  goods  covered  by  it,  and  that  thereby 
the  title  to  the  property  passes  from  the  consignor  to  the  consignee. 
See  Haille  v.  Smith,  1  Bos.  &  P.  563;  Desha  v.  Pope,  6  Ala.  690; 
Gibson  v.  Stevens,  8  How.  384;  Grove  v.  Brien,  Id.  429;  Bryans  v. 
Nix,  4  Mees.  &  W.  776;  Anderson  v.  Clark,  2  Bing.  20;  Holbrook  v. 
Wight,  24  Wend.  169;  Grosvenar  v.  Phillips,  2  Hill.  147;  Sumner  v. 
Hamlet,  12  Pick.  76;  Nesmith  v.  Dyeing  Co.  1  Curt.  130;  Valle  v. 
Cerre's  AdmW,  36  Mo.  575. 

The  transmission  of  a  bill  of  lading  amounts  to  the  actual  deliv- 
ery of  the  possession  of  the  property  described  in  it,  and  is  a  com- 
pliance with  the  statute  of  frauds  as  to  the  sale  and  delivery  of  prop- 
erty. The  contract  mentioned  in  the  findings  was  an  executory  con- 
tract to  be  completed  by  the  delivery  of  the  bullion  therein  described. 
Knight,  the  cashier  of  the  bank,  testified  that  the  bullion  was  to  be 
delivered  to  the  bank  at  Helena.  In  the  absence  of  a  bill  of  lading 
or  a  letter,  or  notice  from  consignor  to  consignee  informing  him  of 
the  shipment  of  bullion,  is  the  fact  that  the  bullion  in  question  was 
"billed,  shipped,  marked,  and  consigned"  to  the  respondent,  such  an 
appropriation  of  the  property  to  the  contract  as  completes  a  bargain 
and  sale,  and  delivers  the  possession  thereof  to  the  purchaser?  If 
the  consignor  had  done  some  conclusive  unconditional  act  by  which 
the  consignee  was,  or  was  to  be  informed  that  the  bullion  shipped 
was  to  be  applied  on  the  consignor's  account  for  money  advanced, 
then  undoubtedly  the  delivery  of  the  property  to  the  common  car- 
rier, properly  marked  and  addressed,  would  have  been  a  delivery 
to  the  consignee,  and  an  appropriation  of  the  property  to  the  con- 
tract. But  the  mere  shipment  of  the  property,  without  notice,  was 
not  such  conclusive  act.  The  shipment  did  not  bind  the  consignor. 
He  did  not  thereby  lose  his  control  over  the  property.  He  might  nave 
stopped  it  while  en  route  to  its  destination,  and  sent  it  to  some  othur 
place  or  person.  By  the  terms  of  the  contract,  the  company,  the 
consignor,  was  to  pay  the  freight,  and  the  bullion  was  not  to  be 
credited  to  the  account  of  the  company  until  it  had  been  received 
and  sold  by  respondent.  There  was  something  to  be  done  besides 
a  delivery  to  respondent.  "Said  bullion  was  to  be  credited  to  the  ac- 
count of  the  company  upon  a  sale  thereof  by  plaintiff.*'  The  re- 
spondent had  no  right  to  make  this  credit  until  a  sale  of  the  bullion. 
When  the  property  was  sold,  the  proceeds  belonged  to  the  respondent. 
If  there  was  to  be  no  credit  until  a  sale,  what  property  passed  until 
a  sale  had  been  made  ?  There  must  be  an  acceptance  as  well  as  a  de- 
livery. Suppose  this  bullion  had  been  "billed,  shipped,  and  marked" 
at  double  its  value?  Would  the  consignee  have  been  bound  by  the 
valuation  of  the  consignor?  The  carrier  had  no  right  to  accept  of 
v.5p,no.lO— 56 
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the  property  for  the  consignee.  The  value  was  to  be  ascertained 
by  a  sale,  and  then,  and  not  until  then,  had  the  consignee  any  right 
to  make  the  credit.  In  the  case  of  Johnson  y.  Cuttle,  105  Mass.  449, 
the  court  says: 

**  A  common  carrier,  whether  selected  by  the  seller  or  by  the  buyer,  to  whom 
the  goods  are  intrusted,  without  express  instructions  to  do  anything  but  to 
carry  and  deliver  them  to  the  buyer,  is  no  more  than  an  agent  to  carry  and 
dehver  the  goods,  and  has  no  implied  authority  to  do  the  acts  required  to  con- 
stitute an  accept^uice  and  receipt  on  the  part  of  the  buyer,  and  to  take  the  case 
out  of  the  statute  of  frauds.  *  *  The  steam-boat  company  having  no  author- 
ity to  receive  and  accept  the  goods  so  as  to  bind  the  buyer,  and  there  being  no 
evidence  that  the  buyer,  in  person  or  by  any  authorized  agent,  ever  had  act- 
ual possession  of  the  goods,  or  opportunity  to  see  them  or  ascertain  whether 
they  conformed  to  his  order,  or  ever  exercised  any  control  over  them  by  sale 
or  otherwise,  or  ever  received  any  bill  of  lading  of  the  goods,  the  Ciise  is  within 
the  statute  of  frauds  and  the  action  cannot  be  maintained." 

If  a  bill  of  lading  had  evidenced  the  intent  and  purpose  of  the  con- 
signor in  shipping  the  bullion,  or  if  this  intent  had  been  evidenced  by 
any  other  conclusive  unconditional  act,  such  as  a  notice  of  the  ship- 
ment to  the  consignee,  then  a  delivery  to  the  carrier  in  pursuance  of 
such  bill  of  lading  or  notice  would  have  vested  the  title  in  the  con- 
signee. But  in  a  case  where  the  consignee  had  never  seen  or  accepted 
the  property,  where  there  was  no  bill  of  lading  or  any  notice  of  ship- 
ment, the  consignor  paying  freight,  and  having  the  right  to  recall  the 
goods  or  to  change  their  destination,  and  the  agreement  under  which 
they  are  shipped  providmg  thai  the  property  shall  not  be  credited  to 
the  account  of  the  consignor  until  the  same  has  been  actually  received 
and  sold  by  the  consignee,  then  the  mere  act  of  shipment  would  not 
have  the  effect  to  vest  the  title  in  tne  consignee.  In  the  case  of  Hat' 
llday  V.  Hamilton,  11  Wall.  664,  the  supreme  court  of  the  United 
States  says : 

"If  this  were  the  case  of  a  mere  agreement  to  ship  produce  in  satisfaction 
of  antecedent  advances,  which  will  not,  in  general,  give  the  factor  or  con- 
signee a  lien  upon  it  for  nis  general  bahmce  until  he  obtains  actual  possession 
of  it,  the  attachment  would  liold  the  property.  But  the  agreement  in  ques- 
tion is  of  a  different  character,  and  rests  on  a  different  legal  principle.  It 
appropriates,  specifically,  1,250  bags  of  corn  to  flamilton  and  Duni\ica,  with 
an  intention  that  theyshall  sell  it  to  pay  the  draft  drawn  against  it;  and  this 
appropriation  did  not  rest  in  intention  merely,  for  it  was  executed,  so  far  as 
the  parties  in  St.  Louis  could  execute  it,  by  the  transmission  of  a  bill  of  lading 
to  Hamilton  and  Dunnica.  As  soon  as  the  corn  was  deposited  with  the  com- 
mon carrier,  who  was  the  bailee  for  that  purpose,  die  title  to  It,  and  the  r'jrht 
of  property  in  it,  was  cOanged,  and  vested  in  Hamilton  and  Dunnica,  to  wHoiu 
it  was  delivered.     Ihis  is  the  effect  oi  all  the  cases  on  che  subject." 

This  case  is  a  clear  illustration  of  the  rule.  If  there  was  a  mere 
agreement  to  ship  goods  or  produce  to  .pay  for  advances,  the  property 
shipped  would  not  belong  to  the  consignee  imtil  actually  received  and 
possessed  by  him.  But  if  the  agreement  appropriates  specific  prop- 
erty to  Ae  payment  of  such  advances,  and  such  appropriation  is  evi- 
denced and  authenticated  by  a  bill  of  lading,  then  the  title  to  the 
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property  passes  to  the  consignee  by  a  delivery  thereof  to  the  carrier. 
In  the  case  of  Hodges  v.  Kimball,  49  Iowa,  577,  the  facts  were  that 
in  the  spring  of  1875  the  plaintiffs  and  W.  H.  Valleaa,  at  Milwau- 
kee, in  the  state  of  Wisconsin,  entered  into  a  contract  whereby  the 
plaintiffs  were  to  advance  the  money  to  said  Yalleau  on  his  drafts, 
drawn  on  them  to  purchase  wheat  and  other  produce  to  be  shipped 
by  him,  consigned  to  them  at  Milwaukee,  to  be  by  them  sold  on  the 
usual  commissions,  and  out  of  the  net  proceeds  thereof  to  reimburse 
themselves  for  the  advances  so  made ;  that  said  Yalleau  was  to  for- 
ward the  railway  shipping  receipts  to  plaintiffs  as  soon  as  consign- 
ments were  made;  that  in  pursuance  of  said  contract  Yalleau,  on 
the  nineteenth  day  of  May,  1876,  shipped  five  car-loads  of  wheat,  con- 
signed to  plaintiffs,  and  delivered  to  the  Chicago,  Milwaukee  &  Bt. 
Paul  Bailway  Company,  and  receipts  given  therefor ;  that  on  the  same 
day,  and  after  said  shipment  and  consignment,  said  wheat  was  at- 
tached as  the  property  of  Yalleau,  at  the  suit  of  Kimball  and  Farns- 
worth  against  him,  and  was  afterwards  retaken  upon  a  writ  of  replevin 
in  this  action.  This  contract  and  the  attending  facts  are,  in  sub- 
stance and  effect,  the  same  as  in  the  case  at  bar.  The  court  in  de» 
ciding  the  case  says : 

''The  case  must  be  determined  upon  the  facts  reported  by  the  referee,  with 
the  additional  fact  that  the  grain  was  not  bought  with  money  furnisiied  by 
the  plaintiffs.  From  the  facts  reported,  it  appears  that  tlie  grain  in  question 
was  shipped  on  the  tenth  day  of  May,  1876,  from  Cresco.  On  the  same  day 
the  grain  was  attached  at  Cresco,  at  the  suit  of  the  defendants,  as  the  prop- 
erty of  W.  H.  Yalleau.  The  sliipping  receipts  were  not  forwarded  to  the 
plaintiffs  until  the  thirteenth  day  of  May,  and  did  not  reach  them  until  the 
15th.  The  advancements,  on  account  of  which  the  plaintiffs  claim  their  lien, 
were  all  made  before  this  grain  was  shipped,  Fas  in  the  case  we  are  consider- 
ing.] The  facts  of  this  case  bring  it  upon  all  fours  with  Elliott  v.  Bradley, 
23  Vt.  217,  in  whicli  it  was  held  that  when  goods  are  consigned  to  a  factor 
under  an  agreement  that  he  shall  sell  them  and  apply  the  proceeds  to  repay 
advances  previously  made  by  him  to  the  consignor,  he  must,  in  order  to  ac- 
quire a  valid  lien  upon  the  goods  as  against  the  creditors  of  the  consignor^ 
have  the  actual  or  constructive  possession  of  the  goods." 

The  court  then  recites  the  facts  in  the  Vermont  case  as  follows: 

**In  this  case  an  agreement  was  made  between  a  manufacturer  of  cloth  in 
the  state  of  Vermont  and  the  plaintiffs,  who  were  commission  merchants  in 
Xew  York,  by  which  the  manufacturer  was  to  send  his  cloth  to  the  plaintiff* 
for  sale  on  commission,  and  was  to  draw  upon  them  in  advance  of  the  sales, 
and  also  in  advance  of  sending  the  cloth,  if  necessary,  upon  sending  the  in- 
voices of  tlie  cloth  forwarded,  or  to  be  forwarded,  and  the  plaintiffs  were  to 
apply  the  avails  of  the  sales  to  repay  their  advances.  Under  this  arrange- 
ment the  consignor  forwarded  to  the  plaintiffs  from  time  to  time  invoices  of 
the  cloth  sent  and  to  be  sent,  and  the  cloth  was  then  sent  to  forwarding  mer- 
chants at  Burlington,  and  was  by  them  sent  to  the  plaintiffs  as  soon  as 
convenient.  The  drafts  were  drawn  and  the  acceptances  charged  and  sales 
credited  upon  general  account.  Xo  bill  of  lading  was  sent  to  the  plaintiffs, 
but  shipping  bills  were  sent  by  the  forwarding  merchants  to  their  agents  in 
New  York,  describing  the  consignor,  the  consignees,  and  tlie  marks  upon  ther 
goods,  in  order  to  guide  the  agents  in  delivering  the  goods  to  the  oonsfgnees* 
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It  was  held  that  the  gobds,  after  being  sent  to  the  forwarding  merchants,  and 
while  upon  the  transit  between  Burlington  and  Kew  York,  remained  at  the 
risk  and  subject  to  the  control  of  the  consignors,  and  liable  to  attachment  by 
their  creditors.  In  fact,  this  cjise  is  stronger  in  favor  of  the  consignees  than 
the  one  at  bar,  for  tlie  cloth  was  in  transit,  and  the  shipping  lists  had  been 
sent  to  the  agents  of  the  forwarding  merchants,  while  in  the  case  at  bar  Uie 
wheat  had  not  moved  from  the  place  where  it  was  shipped,  and  the  shipping 
receipts  still  remained  in  the  hands  of  the  consignor." 

The  court  also  decides  that  the  case  of  Davis  v.  Bradley,  28  Vt.  1 18, 
is  not  in  conflict  with  that  of  Elliott  v.  Bradley,  and  cites  Bank  of 
Rochester  v.  Jones,  4  N.  Y.  497;  Winter  v.  Coit,  7  N.  Y.  288;  Kin- 
loch  V.  Craig,  3  Term  E.  119,  in  support  of  its  decision,  and  reviews 
Holbrook  v.  Wight,  24  Wend.  169;  Grosvenor  v.  Phillips,  2  Hill,  147; 
Bailey  v.  Hudson  River  R.  Co.  49  N.  Y.  70;  Haille  v.  Smith,  1  Bos. 
&  P.  563;  and  Krulder  v.  Ellison,  47  N.  Y.  36,  and  finds  that  they 
are  not  in  conflict  with  its  decision.  Upon  a  motion  for  a  rehearing 
the  following  additional  authorities  in  its  support  were  cited :  Ander- 
son V.  Clark,  2  Bing.  20;  Cuming  v.  Brown,  9  East.  506;  Vertue  v. 
Jewell,  4  Camp.  31;  Patten  v.  Thmnpson,  5  Maule  &  S.  350;  Wade 
V.  Hamilton,  30  Ga.  450;  Grove  v.  Brien,  8  How.  429;  Bryans  v.  Nix, 
4  Mees.  &  W.  774;  Evans  v.  Nichol,  3  Man.  &  G.  614;  Alderson  v. 
Temple,  4  Burr.  2235;  Berly  v.  Taylor,  6  Hill,  577;  and  the  court, 
in  reviewing  them,  says : 

"  We  have  examined  all  of  these  authorities  with  care.  The  most  of  them 
are  cases  where  a  bill  of  lading  or  receipt,  or  letter  of  information,  was  for- 
warded to  the  consignee,  or  advancements  were  made  upon  the  faith  of  the 
j)articular  consignment,  and  they  fall  within  the  principle  of  the  cases  re- 
viewed in  the  foregoing  opinion." 

The  rule  seems  to  be  that  hi  order  to  change  the  title  to  the  prop- 
erty shipped  and  vest  it  in  the  consignee  there  must  be  a  bill  of  lad- 
ing, receipt,  or  letter  of  information  forwarded  to  the  consignee,  or 
that  the  advancements  were  made  upon  the  faith  of  the  particular 
consignment.  It  is  claimed,  however,  that  this  contract  was  an  exec- 
utory one,  and  that  the  shipment  of  the  bullion  completed  the  pur- 
chase thereof  by  the  consignee.  In  answer  to  this  it  may  be  said 
that  this  is  not  a  contract  of  purchase  and  sale;  it  is  a  mere  loan  of 
money  with  an  agreement  to  ship  bullion  as  security  to  the  loan.  The 
shipment  is  not  payment.  The  bullion  has  to  be  sold  by  the  consignee 
and  converted  into  money  before  any  credit  can  be  made  on  the  ac- 
count of  the  consignor,  or  applied  upon  the  loan.  This  is  not  a  pur- 
chase of  bullion.  A  person  cannot  become  a  purchaser  without  his 
knowledge  or  consent.  There  must  be  an  acceptance  and  delivery  of 
possession.  If  this  were  a  purchase,  there  was  no  acceptance  of  the 
property  by  the  purchaser.  He  had  never  seen  the  property.  It  had 
never  been  in  his  possession.  He  did  not  have  any  notice  of  the  ship- 
ment. He  could  not  accept  the  goods  even  by  a  carrier  appointed  by 
himself.  Bays  Mr.  Benjamin,  (Benj.  Sales,  p.  182,  §  161 :)  "It  is  set- 
Ued  that  the  receipt  of  goods  by  a  carrier  or  wharfinger  appointed  by 


Digitized  by 


Google 


Mont.]  T£&B1T0BY  V.  AEUSS*  885 

the  purchaser  does  not  constitute  an  acceptance,  these  agents  having 
authority  only  to  receive,  not  to  accept,  the  goods  for  their  employ- 
ers." Boardman  v.  Spooner,  13  Allen,  353;  Grimes  v.  Van  Vechtcjt, 
20  Mich.  410;  Rodger^  v.  Fhillips,  40  N.  Y.  519;  Demead  v.  GUiss, 
30  Ga.  637;  Shepherd  i.  Pressey,  32  N.  H.  49;  Maxwell  v.  Brown,  39 
Me.  98;  Spencer  v.  Hale,  30  Vt.  315;  Cross  v.  O'DonneU,  44  N.  Y.  661; 
Snow  V.  Warner,  10  Mete.  132;  Qulntard  v.  Bacon,  99  Mass.  185; 
Allard  v.  Greasert,  61  N.  Y.  !•  We  do  not  know  upon  what  princi- 
ple a  consignee  or  other  person  can  be  made  the  purchaser  of  prop- 
erty that  he  has  never  seen  or  accepted,  and  to  which  possession  was 
never  delivered,  either  actually  or  constructively. 

Judgment  reversed^  and  cause  remanded  for  a  new  triaU 


Terbitort  27.  Ebuss* 

Filed  January  31, 1885. 

1.  Criminal  Law— New  Trial— When  Awaiokd. 

In  a  criminal  case,  a  new  trial  will  be  granted  when  the  evidence  preponder- 
ates against  the  verdict. 

2.  Same— Attempt  at  Crime— Presumption  as  to  Intent. 

Men  are  presumed  to  intend  what  they  attempt  to  do,  if  they  use  the  means 
adequate  and  appropriate  to  accomplish  their  purpose. 

3.  Same— Threats  Followed  bt  Mctkdbrous  Acts— Presumption. 

A  threat  to  kill,  followed  by  the  placing  of  a  bomb,  with  ^  lighted  fuse  at- 
tached, upon  the  premises  of  the  person  against  whom  the  threat  w^as  made, 
under  such  circumsiances  as  to  put  him  in  peril  of  his  life,  raises  a  presump- 
tion of  murderous  intent  on  the  part  of  the  perpetrator  of  the  acts. 

CoBUKN,  J.,  dissentmg. 

Appeal  from  Second  district,  Missoula  connly. 

Wm.  H.  De  Witt  and  J.  C  Robinson,  for  appellant. 

Wm.  H.  Hunt,  Atty.  Gen.,  for  respondent. 

Wade,  G.  J.  This  is  an  indictment  for  an  attempt  to  commit  the 
crime  of  murder,  and  is  based  upon  a  statute  of  the  territory  which 
provides  that  every  person  who  shall  attempt  to  commit  a  public 
offense,  and  in  such  attempt  shall  do  any  act  towards  the  commission 
of  such  offense,  but  shall  fail  in  the  perpetration  thereof,  or  shall  be 
prevented  or  intercepted  in  executing  the  same,  upon  conviction  shall 
be  punished,  etc.  The  indictment  charges  that  the  defendant,  on  the 
eighteenth  day  of  December,  1882,  at  the  county  of  Missoula,  did, 
unlawfully,  willfully,  feloniously,  on  purpose,  and  with  his  deliberate, 
premeditated  malice  aforethought,  attempt  to  kill  and  murder  one 
Frank  H.  Woody,  and  in  said  attempt,  and  towards  the  commission 
of  said  offense,  did  then  and  there  feloniously,  and  with  his  premedi- 
tated malice  aforethought,  deposit  and  place  on  the  porch  of  the  resi- 
dence of  said  Woody,  in  which  the  said  Woody  was  at  the  time  living 
and  residing,  a  certain  box  made  and  constructed  of  pasteboard,  and 
filled  with  gunpowder  and  a  large  number  of  leaden  bullets,  shot,  and 
balls,  and  around  which  box  was  wrapped  strong  cloth,  paper,  and 
strong  twine,  to  which  box  was  attached  a  f use,  so  as  to  cause  said  box 
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to  explode;  and  that  the  defendant  did  then  and  there  unlawfully, 
willfully,  feloniously,  and  with  his  deliberate  and  premeditated  mal- 
ice aforethought,  ignite  and  set  fire  to  said  fuse,  and  thereby  caused 
said  box,  so  made  and  constructed,  and  placed  on  said  porch,  then  and 
there  to  explode,  with  the  intent  then  and  there,  and  thereby,  him,  the 
said  Woody,  unlawfully,  feloniously,  willfully,  on  purpose,  and  of  his 
deliberate,  premeditated  malice  aforethought,  to  kill  and  murder,  but 
that  the  said  Herman  P.  Beuss  did  then  and  there  fail  in  the  perpe- 
tration of  said  offense.  There  was  a  verdict  of  guilty  and  judgment 
thereon,  from  which,  and  from  an  order  overruling  a  motion  for  & 
new  trial,  the  defendant  appeals  to  this  court,  and  assigns  as  error 
that  tbe  testimony  is  insufficient  to  warrant  the  verdict. 

It  is  virtually  admitted  in  the  argument  that  the  defendant  con- 
structed the  box  or  bomb  in  question;  that  he  placed  in  it  gunpowder 
and  leaden  bullets  or  balls;  that  he  attached  thereto  a  fuse;  that  he 
placed  the  box  so  loaded  and  prepared  upon  the  porch  of  the  dwell- 
ing-house of  Woody;  and  that  he  ignited  and  set  fire  to  the  fuse, 
thereby  causing  the  box  or  bomb  to  explode.  But  the  defendant  con* 
tends  that  this  bomb  or  box,  by  its  explosion,  was  incapable  of  doing 
Woody  any  injury,  and  therefore  that  he  ought  to  have  been  acquitted* 
The  testimony  shows  this  state  of  facts :  A  few  days  prior  to  this 
explosion  tbe  defendant  and  Woody  had  had  a  dispute  and  difficulty 
about  some  coal,  which  the  defendant  was  to  deliver  to  third  persons,, 
and  soon  thereafter  the  defendant  had  threatened  the  life  of  Woody. 
On  the  morning  of  the  eighteenth  of  December,  at  about  5  o'clock. 
Woody  was  awakened  by  a  noise  on  his  front  porch,  like  some  one 
walking  there,  and  in  about  three  minutes  thereafter  there  was  a  very 
loud  and  violent  explosion,  which  awakened  the  town,  sounding,  aa 
some  of  the  witnesses  said,  like  a  12-pound  howitzer.  After  the  ex* 
plosion  Woody  got  up  from  his  bed,  which  was  situated  in  the  house 
four  or  five  feet  from  the  front  door,  opening  onto  the  porch,  and 
found  the  upper  half  of  the  front  door,  which  was  partly  of  glass, 
crashed  or  blown  in,  the  porch  littered  and  strewn  with  what  appeared 
to  be  the  remains  of  a  bomb-shell,  and  about  70  shot  in  the  ceiling 
of  the  porch.  In  a  civil  case,  an  appellate  court  will  not  disturb  the 
verdict  if  there  is  any  evidence  to  support  it.  In  a  criminal  case,  a 
new  trial  will  be  granted  if  the  testimony  preponderates  against  the 
verdict.     Hil.  New  Trials,  365;  Leake  v.  State,  10  Humph.  144. 

All  presumptions  are  in  favor  of  the  verdict.  There  is  no  fault 
found  with  the  instructions  to  the  jury.  We  are  asked  to  say  that 
the  jury  and  the  judge  who  tried  tbe  case  made  a  mistake  in  a  mat* 
ter  of  fact.  The  judge  who  tried  the  case,  saw  the  witnesses,  heard 
them  testify,  and  observed  their  manner  and  appearance  upon  the 
stand,  is  in  a  better  position  to  judge  of  the  weight  and  effect  of  the 
testimony  than  an  appellate  court  that  does  not  see  the  witnesses,, 
and  has  before  it  only  an  imperfect  report  of  the  testimony.  And  so^ 
upon  a  mere  question  of  fact,  it  requires  a  strong,  clear  ease  to  au« 
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thorize  or  justify  this  court  in  setting  aside  a  verdict  for  the  reason 
that  the  same  is  not  warranted  by  the  evidence.  The  defendant  hav- 
ing deliberately  threatened  the  life  of  Woody,  we  cannot  say  that  he 
ilid  not  intend  to  kill  him;  and  considering  the  dangeroas  material 
with  which  this  box  or  bomb  was  loaded,  the  position  in  which  it  was 
placed,  and  the  violence  of  the  explosion,  we  would  not  be  warranted 
in  declaring  that  he  had  employed  means  insufficient  to  carry  this 
intention  into  execution.  The  noise  on  the  porch  two  or  three  min- 
utes before  the  explosion  was  very  likely  designed  to  call  Woody  to 
the  door.  The  fuse  was  so  timed  as  to  have  given  him  an  opportu- 
nity to  have  reached  the  door  before  the  explosion;  and  if  he  had 
been  in  the  door  at  that  time,  or  attempting  to  put  out  the  fire  of  the 
fuse,  it  is  probable  that  he  would  have  been  killed.  Certainly,  the 
evidence  does  not  preponderate  against  such  a  probability,  nor  does 
it  suggest  a  reasonable  doubt  as  to  the  intent  of  the  defendant,  or  as 
to  the  sufficiency  of  the  means  resorted  to  by  him  to  carry  such  in- 
tent into  execution.  Men  are  presumed  to  intend  what  they  attempt 
to  do,  if  they  use  the  means  adequate  and  appropriate  to  accomplish 
their  purpose.  Because  the  attempt  failed  for  the  reason  that  Woody 
was  behind  time  in  reaching  the  door,  or  for  the  reason  that  the  fuse 
was  too  short,  we  cannot  conclude  therefrom  that  the  defendant  re- 
ported to  inadequate  or  insufficient  means  to  accomplish  bis  declared 
purpose  and  intent.  The  defendant  made  no  mistake  as  to  the  means 
used.  His  plan  seemed  to  be  complete,  and  the  reason  why  he  failed 
was  in  his  miscalculation  as  to  the  time  when  Woody  would  arrive 
upon  the  scene.  He  cannot  very  well  ask  for  a  new  trial  because  he 
made  a  mistake  in  this  regard. 

The  judgment  is  affirmed,  with  costs. 

GoBunN,  J.,  dissenting.  This  is  an  indictment  against  the  defend- 
ant for  an  attempt  to  murder  one  Frank  H.  Woody,  by  depositing  and 
placing  on  the  porch  of  the  residence  of  said  Woody,  in  which  he  was 
at  the  time  living,  a  box  made  of  pasteboard,  and  filled  with  gunpow- 
der and  a  large  number  of  leaden  bullets,  shot,  and  balls,  and  around 
which  said  box  was  wrapped  strong  cloth,  paper,  and  strong  twine, 
and  attached  to  the  box  was  a  fuse  to  cause  it  to  explode,  which  the 
defendant  ignited,  causing  the  same  to  explode  on  Woody's  porch, 
with  the  intent  to  murder  him;  and  that  the  defendant  failed  in  the 
perpetration  of  this  crime.  The  defendant  was  tried  by  a  jury,  ver- 
dict of  guilty  was  found,  and  judgment  rendered.  There  is  no  excep- 
tion to  the  indictment  as  to  any  rulings  upon  the  evidence.  The  only 
<]uestion  raised  by  the  appellant  is  upon  the  sufficiency  of  the  evidence 
io  warrant  a  conviction.  The  statute  provides  that  ** every  person 
who  shall  attempt  to  commit  a  public  ofifense,  and  in  such  attempt 
shall  do  any  act  towards  the  commission  of  such  ofiFense,  but  shall  fail 
in  the  perpetration  thereof,  or  shall  be  prevented  or  interrupted  in 
•executing  the  same,  upon  conviction  thereof,  in  cases  where  no  pro- 
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vision  18  made  by  law  for  the  punishment  of  such  attempt,  shall  be 
punished  as  follows,'*  etc.  An  attempt  has  been  defined  to  be  the  in- 
tent to  do  a  wrongful  act,  coupled  with  overt  acts  towards  its  commis* 
sion.  There  must  be  an  act  directly  approximating  to  the  commission 
of  the  ofiPense ;  and  there  must  be  a  physical  ability  to  complete  the 
meditated  offense;  but  an  apparent  capacity  is  sufficient.  Regina  v. 
Phillips,  8  Car.  &  P.  736;  Rex  v.  Eldershaw,  3  Car.  &  P.  396 ;  Reg.  v. 
Collins,  Leigh  &  C.  471;  S  C.  9  Cox,  C.  C.  497;  1  Whart.  Crim.  Law, 
(8th  Ed.)  §  184;  Lewis  v.  State,  35  Ala.  380;  State  v.  Elick,  7  Jones, 
(N.  C.)  68. 

In  this  case  the  explosive  instrument  is  described  in  the  indictment 
as  a  pasteboard  box,  wrapped  with  strong  cloth,  paper,  and  twine. 
Mr.  Woody,  the  person  whose  life  defendant  is  alleged  to  have  at- 
tempted to  take,  testifies  that  he  found  a  portion  of  a  paper  box  on 
his  porch  soon  after  the  explosion,  and  about  70  shot  there  also; 
that  the  effect  of  the  explosion  was  to  break  the  upper  part  of  the 
glass  front  door  which  opened  on  the  porch ;  that  the  shot  indented 
the  ceiling  of  the  porch,  the  force  of  the  shot  being  greater  there  than 
on  the  sides  of  the  building.  There  was  a  piece  of  fuse  found  upon 
the  porch  with  fragments  of  the  box.  This  occurred  about  5  o'clock 
in  the  morning,  he  being  awake  at  the  time,  having  been  awakened 
by  a  noise  on  his  front  porch  resembling  a  person  walking.  Within 
two  or  three  minutes  after  this  he  heard  the  report  of  an  explosion  as 
loud  as  a  12-pound  cannon.  About  6  o'clock  he  got  up  and  went 
out  on  the  porch,  and  saw  the  effects:  the  glass  in  the  front  door 
broken  and  blown  into  the  hall ;  the  shot  and  fragments  of  the  box 
on  the  porch,  and  the  marks  on  the  ceiling. 

Charles  W.  Benny,  witness  for  the  territory,  the  sheriff,  was  at 
Woody's  house  that  morning,  and  saw  the  fragments  of  the  box  or 
bomb.  He  took  charge  of  them,  and  kept  them  in  his  office.  He 
examined  the  premises,  the  porch,  on  the  morning  of  the  explosion. 
8a w  the  broken  door.  The  glass  was  smashed.  There  were  just  a 
few  dents  of  shot  on  the  walls  and  overhead.  There  was  no  appear- 
ance of  powder  burned  there  on  the  floor.  This  is  substantially  all 
the  evidence  as  to  the  effect  of  the  explosion,  except  that  it  was  heard 
by  three  or  four  witnesses  at  a  distance  of  a  fourth  to  a  half  of  a  mile 
away.  Mr.  Woody  says  that  at  the  time  of  the  explosion  he  was  in 
his  bed*room  just  across  the  hall  from  the  front  door,  which  was 
broken  in  the  upper  part  of  the  glass  portion.  This  hall  was  about 
four  feet  wide  between  the  wall  of  the  bed-room  and  the  front  door. 
There  is  no  evidence  that  the  walls  of  the  hall  or  of  the  bed-room 
were  in  the  slightest  degree  affected  or  injured  by  the  explosion.  The 
witness  Woody  remained  in  bed  almost  an  hour  after  the  explosion, 
unconscious  that  it  had  taken  place  on  his  own  porch,  and  only  dis- 
covered it  upon  going  out  after  6  o'clock  in  the  morning.  What  did 
the  defendant  intend  to  do  when  he  did  this  ?  Did  he  intend  to  mur- 
der the  witness  Woody,  or  did  he  intend  to  injure  his  house  ?    Does  the 
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act  show  a  design  to  murder  Woody,  or  to  destroy  his  property  ?  The 
instrument  used  might  have  produced  death  had  it  been  exploded 
under  Woody 's  bed,  or  even  in  his  bed-room;  but  this  is  not  done  or 
attempted.  Two  walls  intervened  between  his  person  and  the  explo- 
sive. Had  it  been  intended  to  be  used  as  against  his  person,  it  would 
not  have  been  difficult  to  have  projected  it  through  the  glass  door 
against  the  wall  of  his  bed-room.  Placed  upon  an  open  porch,  the 
power  of  such  an  explosive  would  be  harmless  against  Woody  in  his 
bed.  It  was  utterly  incapable  of  killing  him  when  it  was  used  and 
where  it  was  used,  and  any  man  capable  of  committing  a  crime  and 
responsible  for  his  acts  could  understand  this.  If  the  use  of  this  ex« 
plosive  was  such  as  that  death  could  not  result,  then  was  the  crime 
charged  committed,  or  some  other  crime  9  Were  the  means  used  ad- 
equate to  the  purpose,  or  were  they  totally  inadequate?  Were  the 
means  apparently  adapted  to  the  end  intended*.  It  would  seem  that 
they  were  inadequate,  and  that  they  were  never  inteiiJed  for  the  pur- 
pose set  out  in  the  indictment. 

A  sane  man  would  never  attempt  to  commit  murder  under  the  cir- 
cumstances and  in  the  manner  detailed  in  the  evidence  of  the  wit- 
nesses for  the  territory.  This  evidence  shows,  at  most,  that  defend- 
ant intended  the  injury  or  destruction  of  a  portion  of  Woody's  house, 
and  not  to  destroy  his  life;  and  that  he  rather  contemplated  an  act 
of  malicious  mischief  than  of  murder,  in  the  use  of  the  means  at  the 
time  and  place,  and  in  the  manner  disclosed  in  the  evidence.  He  at- 
tempted no  crime  against  the  person  of  Woody,  nor  did  he  do  any  act 
towards  the  commission  of  such  an  offense,  if  the  use  of  the  explosive 
in  its  place  on  the  porch,  and  the  position  of  Woody  at  the  time,  are 
eonsidereu.  There  seems  to  be  no  apparent  adaptation  of  the  means 
to  the  end.  And  wha^  reason  or  justification  is  there  in  the  law  or 
the  facts  of  the  case  to  consider  its  use  at  a  different  time,  as  against 
Woody  in  a  different  place?  A  paper  box  transformed  into  an  ex- 
plosive is  as  apt  an  instrument  of  destruction  of  a  building  as  it  is 
of  human  life,  and  a  bomb  is  more  frequently  used  for  the  former 
purpose  than  the  latter.  In  fact,  an  explosive  is  the  best  instrument 
for  the  annihilation  of  property,  but  is  not  the  usual  or  approved 
weapon  to  take  life.     Bishop  says : 

*'When  we  say  that  a  man  attempted  to  do  a  thing,  we  mean  that  he  in- 
tended to  do  specifically  it,  and  proceeded  a  certain  way  in  the  doing.  The 
intent  in  the  mind  covers  the  thing  in  full, — the  act  covers  it  only  in  part. 
Thus,  to  constitute  murder,  the  guilty  person  need  not  intend  to  take  life ;  but 
to  constitute  an  atempt  to  murder,  he  must  so  intend."  1  Crim.  Law,  §§ 
729,  730. 

The  question  here  arises,  did  *he  defendant  intend  to  do  an  act 
that  was  impossible  ?  It  cannot  be  said  a  rational  being  intends  to 
do  that  which  he  knows  to  be  impossible;  and  the  law  will  not  treat 
him  as  attempting  to  do  such  a  thing.  It  has  been  well  said  that 
'*^'*  being  conclusively  presumed  tc  understand  the  law,  no  mean  can 
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legally  intend  what  is  legally  impossible."  A  man  would  never  at- 
tempt to  pick  a  pocket  if  be  knew  there  was  no  money  in  it;  nor  to 
procure  a  miscarriage  if  he  knew  the  woman  was  not  pregnant.  Did 
the  defendant  know  that  the  explosion  of  the  bomb  could  not  destroy 
Woody's  life  ?  If  he  did,  he  cannot  justly  be  held  guilty  of  an  at- 
tempt to  murder  him.  The  evidence  shows  that  the  box  or  bomb 
was  exploded  upon  Woody 's  porch  at  about  5  o'clock  in  the  morn- 
ing; that  at  that  time  Woody  was  in  bed,  with  two  walls  intervene 
ing  between  his  person  and  the  porch.  The  evidence  does  not  show 
that  defendant  had  any  knowledge  whatever  of  Woody's  house ;  that 
he  had  ever  been  in  it;  that  he  knew  anything  of  Woody 's  bed-room, 
or  the  place  where  he  slept;  or  even  that  he  was  in  the  house  at  the 
time  of  the  explosion.  The  evidence  discloses  nothing  upon  these 
points;  and  it  cannot  be  presumed  that  defendant  knew  these  faots. 
In  the  absence  of  proof  that  defendant  knew  where  Woody  was  at  the 
time  of  the  explosion,  or  what  was  the  structure  of  the  house,  can  it 
be  said  that  even  the  preponderance  of  the  evidence  shows  that  he 
intended  to  murdet  him  ?  And  if  the  defendant  knew  no  more  than 
the  evidence  discloses  as  to  this  event,  he  only  ^new  that  he  caused 
the  explosion  of  &  bomb  on  the  porch  of  •  dwelling-house,  in  igno- 
rance of  where  Woody  slept ;  of  the  structure  of  his  house,  and  of 
where  he  was  at  the  time.  The  jury  may  have  inferred  that  the  de- 
fendant knew  where  Woody  lived,  and  the  construction  of  his  house, 
and  in  what  room  he  slept,  and  where  he  was  at  the  time  of  the  ex- 
plosion, but  all  these  essential  facts  were  not  before  them  in  evidence. 

The  constituent  elements  of  this  crime,  as  made  out  in  the  proof, 
are :  a  bomb  composed  of  paper  and  twine,  filled  with  powder  and 
balls  or  bullets,  and  an  explosion  upon  the  porch  of  a  residence,  tracks 
upon  the  newly-fallen  snow,  leading  from  Woody*a  house  to  the  de- 
fendant's, and  threats  made  by  defendant  that  he  would  kill  Woody, 
made  some  days  previous  to  the  explosion.  The  defendant  did  not 
know  where  his  victim  was ;  whether  he  could  be  reached  by  the  ex- 
plosive; what  the  effect  of  the  explosive  wouIa  be  on  the  house; 
whether  it  would  produce  death;  or,  in  fine,  what  the  result  could 
possibly  be.  It  was  an  experiment,  at  most,  to  effect  an  injury  upon 
Woody*s  property,  or  to  do  him  some  indefinite  harm. 

This  is  not  like  the  case  where  a  man  assaults  a  woman  with  the  in- 
tent to  ravish  her,  but  his  intent  subsides  before  the  rape  is  commit- 
ted, or  where  he  is  prevented  by  the  flight  of  the  woman,  or  is  alarmed 
by  her  outcries  and  flees,  or  is  overcome  in  his  effort  by  her  superior 
force ;  or  where  a  man  attempts  to  pick  a  pocket  and  finds  nothing 
in  it;  or  is  caught  and  prevented  while  putting  his  hand  in  the  pocket; 
or  where  a  man  assaults  one,  with  the  intent  to  rob  him,  when  he  has 
no  money.  In  these  cases  the  attempt  was  to  do,  with  a  specific  in- 
tent, some  act  which,  if  consummated,  would  constitute  a  substantive 
crime.  They  are  such  cases  as  that  the  attempt,  if  successful,  con- 
stitutes the  full  offense;  and  the  means  employed  had  some  adap- 
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tation  to  secare  the  intended  result,  and  were  appropriate  to  accom- 
plish the  purpose.  In  Massachusetts,  (Com.  v.  Jacobs,  9  Allen,  274, 
^75,)  the  court  says : 

**  Whenever  the  law  makes  one  step  towards  the  accomplishment  of  an  un. 
lawful  object,  with  the  intent  or  purpose  of  accomplishing  it,  criminal,  the 
person  taking  that  step  with  that  intent  or  purpose,  and  himself  capable  of 
doing  every  act  on  his  part  to  accomplish  that  object,  cannot  protect  himself 
from  responsibility  by  showing  that  by  reason  of  some  fact  unknown  to  him 
at  the  time  of  his  criminal  attempt,  it  could  not  be  fully  carried  into  effect 
in  the  particular  instance." 

In  addition : 

''The  means  employed,"*  says  Bishop,  "must  have  some  adaptation  to  ac- 
complish the  intended  result,  for  without  this  element  they  create  no  alarm, 
and  the  public  repose  is  tiot  threatened.  Yet,  if  the  means  are  apparently 
adapted,  that,  in  reason  and  on  the  better  authorities,  is  sufficient;  while  there 
are  cases  which  seem  to  require,  contrary  to  principle,  a  real  and  complete 
adaptation.  Kor  can  we  split  hairs  here  and  say  that,  even  to  outward  ap- 
pearance, the  adaptation  of  means  to  the  proposed  end  must,  in  all  circum- 
stances, be  perfect,  for  thus  we  should  nearly  do  away  with  the  doctrine  of 
attempt  as  a  practical  element  in  the  law.  In  most  cases,  the  reason  why 
the  means  employed  proved  unsuccessful,  is  that,  as  a  looker-on  might  have 
seen,  there  was  some  defect  in  the  arrangement,  or  in  the  tools,  or  in  the 
steps  taken  in  carrying  out  the  plan,  by  reason  of  which  the  enterprise  failed. 

"The  necessary  intent  existing,  the  act  must  have  some  adaptation  to  ac- 
complish the  thing  intended.  But  the  adaptation  need  only  be  apparent,  be- 
cause the  evil  to  be  corrected  relates  to  apparent  danger,  rather  than  to  actual 
injury  sustained.  If  the  thing  meant  were  accomplished,  the  offense  would 
be  a  substantial  one;  but  not  (being  accomplished,  the  danger,  as  it  appears 
to  outside  observation,  is  the  matter  indictable  under  the  name  <  attempt.*  " 
1  Bish.  Crim.  Law,  §§  749,  750,  754. 

It  is  important  that  the  acts  of  preparation  be  not  confounded  with 
the  attempt  itself.  In  People  v.  Murray,  14  Cal.  159,  160,  it  is  held 
that  declarations  of  an  intent  to  enter  into  an  incestaous  marriage, 
followed  by  elopement  for  the  purpose,  and  sending  for  a  magistrate 
to  perform  the  ceremony,  were  held  not  to  constitute  the  indictable 
attempt.  It  was  even  laid  down  that  for  the  attempt  to  be  punish- 
able, it  must  have  proceeded  to  some  act  which  would  end  in  the  sub- 
stantive offense,  but  for  circumstances  independent  of  the  will  of  the 
parties.  In  this  case  the  rule  would  require  them  to  be  standing  be- 
fore the  magistrate  about  to  begin  the  marriage  ceremony.  The  court 
says: 

"Between  preparation  for  the  attempt,  and  the  attempt  itself,  there  is  a  wide 
difference.  The  preparation  consists  in  devising  or  arranging  the  means  or 
measures  necessary  for  the  commission  of  the  offense.  The  attempt  is  the  di- 
rect movement  towards  the  commission  after  the  preparations  are  made.  To 
illustrate:  A  party  may  purchase  and  load  a  gun  with  the  declared  intention 
to  shoot  his  neighbor,  but  until  some  movement  is  made  to  use  the  weapon 
upon  the  person  of  his  intended  victim,  there  is  only  preparation  and  not  an 
attempt. " 
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In  the  case  at  bar  there  was  partial  preparation.  A  step  was  taken. 
Was  it  a  step  towards  murder  ?  Was  the  preparation  adapted  to  that 
consummation?  Was  the  step  taken  towards  malicious  mischief? 
Did  the  preparation  point  that  way?  The  threats  and  the  loading 
the  bomb  with  bullets  has  the  undoubted  appearance  of  preparation 
for  personal  violence  against  the  person  of  Woody.  So  had  the  dec- 
larations of  defendant,  in  the  case  of  incestuous  marriage,  the  elope* 
ment,  aiid  the  sending  for  a  magistrate  to  perform  the  ceremony. 
Did  the  attempt  proceed  to  some  act  which  would  end  in  the  substan- 
tive offense,  but  for  circumstances  outside  of  the  will  of  the  defendant? 
Did  the  defendant  attempt  to  use  the  bomb  upon  the  person  of  Woody  ? 
Was  it  placed  in  such  a  position  as  to  injure  his  person?  Or  was  it 
not  placed  by  the  will  of  the  defendant  where  it  could  only  injure  his 
property  ?  And  if  he  had  prepared  it  for  the  destruction  of  the  life 
of  Woody,  do  not  the  facts  proven  show  that  he  abandoned  that  pur* 
pose  and  caused  the  explosion  for  another  purpose, — ^that  he  did  not 
then  intend  to  commit  murder,  but  to  destroy  the  property  of  Woody  ? 
If  a  man  intends  to  commit  one  crime  and  perpetrates  another,  he  is 
held  guilty  of  the  latter;  for  what  he  has  done,  and  not  what  he  de- 
signed. It  has  been  said  that  "anciently  the  will  was  reputed  for  the 
deed  in  matters  of  felony,  though  it  is  not  so  now,"  See  1  Bish. 
Crim.  Law,  §§  326,  327;  State  v.  Ruhl,  8  Iowa,  447-  In  this  case  a 
statute  of  Iowa  provided  that  "if  any  person  take  or  entice  away  an 
unmarried  female  under  the  age  of  fifteen  years,  from  her  father  or 
mother,  guardian  or  other  person,  having  the  legal  charge  of  her  per- 
son, without  their  consent,  he  shall,  upon  conviction,"  etc.  And  a 
defendant  on  trial  under  this  statute,  where  the  enticement  was  for 
the  purpose  of  defilement,  offered  to  show  in  his  defense  that,  though 
the  girl  was  truly  under  the  age  of  15  years,  she  represented  herself 
to  him  as  being  older,  and  he  believed  the  representation,  therefore, 
he  did  not  have  the  requisite  criminal  intent.  But  the  court  rejected 
the  evidence,  and  it  was  held  that  this  rejection  was  right,  in  the  foU 
lowing  language : 

"If  the  defendant  enticed  a  female  away  for  the  purpose  of  defilement  or 
prostitution,  there  existed  a  criminal  ur  wrongful  intent,  even  though  she  was 
over  fifteen.  The  testimony  offered  was  tlierefore  Irrelevant,  for  the  only 
effect  of  it  would  have  been  to  show  that  he  intended  one  wrong,  and,  by  mis- 
tiike,  committed  another.  The  wrongful  intent  to  do  the  one  act  Is  only 
transposed  to  the  other." 

In  The  King  v.  Brown,  1  Leach,  (4th  Ed.)  148,  it  is  held  that  If, 
on  a  sudden  quarrel,  a  blow  is  aimed  at  one  and  accidentally  takes 
effect  on  another  and  kills  him,  this  will  be  manslaughter,  the  same  as 
if  it  had  fallen  on  the  person  intended."  So,  in  Rex  v.  Blackham,  2 
East,  R  C.  711,  (1  Bish.  Crim.  Law,  §§  329,  330,)  it  is  said: 

"If  a  man  assaults  a  woman  to  commit  rape  upon  her,  not  intending  to  rob 
her,  and  she»  hoping  to  redeem  her  chastity,  offers  him  money,  wliich  he  put» 
in  his  pocket,  thougli  he  did  not  demand  it,  this  is,  in  law,  robbery.  *  *  » 
That  the  inteut  and  the  act,  which  constitute  the  sum,  need  not  be  the  nat- 
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ura^  or  usual  accompaniments  of  each  other,  provided  they,  in  fact,  accom- 
pany each  other  in  the  particular  instance. " 

A  result  unintended  and  unexpected,  of  a  criminal  nature,  may  take 
place,  and  this  be  the  act  for  which  the  perpetrator  may  be  punished, 
and  not  the  act  which  was  not  consummated,  and  towards  the  accom- 
plishment of  which  he  was  vainly  endeavoring  to  move.  The  evil  intent 
which  was  the  impulse  to  a  crime  that  failed  of  perpetration,  attaches 
itself  to  another  which  has  been  accomplished,  and  may  intensify  its 
malignity.  That  which  results  from  the  wicked  purpose  and  the  un- 
lawful act  of  the  perpetrator  may  be  a  surprise,  both  to  himself  and 
to  society,  but  the  inexorable  hand  of  justice  can  reach  and  will  pun- 
ish him,  in  whatever  form  or  attitude  his  acts  and  intentions  may  ter- 
minate, whether  it  be  in  the  thing  done  or  the  unsuccessful  attempt. 
Here  there  was  preparation,  not  adequate  to  produce  the  death  of  the 
victim  except  under  the  most  extraordinary  circumstances  involving 
the  elements  of  accident.  There  was,  possibly,  a  faintly  apparent  ad- 
aptation of  the  means  to  the  end.  There  was  a  motive,  accompanied 
by  threats.  There  was  the  final  act,  so  totally  inadequate  to  accom- 
plish the  intended  result;  so  much  at  variance  with  the  theory  that  it 
was  an  attempt  upon  human  life;  so  consistent  with  the  theory  that 
the  defendant  had  changed  his  purpose,  if  he  once  had  one,  to  commit 
murder,  and  was  only  attempting  to  destroy  the  property  of  Woody. 
It  is  as  if  a  man  had  prepared  to  shoot  or  poison  another,  and, 
changing  his  purpose,  had  shot  or  poisoned  his  horso.  He  could  not 
be  held  guilty  of  the  attempt  to  shoot  or  poison  the  other,  for  the  rea- 
son thai  his  efforts  resulted  in  an  opposite  direction,  and  from  his 
acts  it  is  to  be  presumed  that  he  changed  his  evil  intention  to  com- 
mit murder,  to  another  evil  purpose,  which  was  to  destroy  property. 
To  constitute  the  crime  of  which  the  defendant  is  accused,  his  intent 
must  have  remained  unchanged,  and  he  must  have  failed  in  the  per- 
petration, or  have  been  prevented  or  intercepted  in  the  execution. 
The  explosion  of  the  paper  box  or  bomb  in  the  open  porch,  at  a  dis- 
tance from  the  bed- room  of  Woody,  with  two  walls  intervening,  cannot 
be  fairly  termed  a  failure  to  accomplish  the  wicked  purpose  to  mur- 
der him,  nor  can  it  be  said  that  the  defendant  was  prevented  or  in- 
tercepted in  executing  the  same.  In  point  of  fact,  he  was  not  pre- 
vented or  intercepted,  but,  finding  it  to  be  impossible,  changed  his 
purpose,  with  the  result  as  it  appears  in  the  evidence. 

I  therefore  dissent  from  the  opinion  of  the  court  affirming  the  judg- 
ment below,  believing  that  the  jury  should  have  found  the  defendant 
not  guilty  of  the  crime  charged,  under  the  evidence. 
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Wells,  Fabgo  &  Co.  r.  Clarkson. 

Filed  January  30, 1885. 

1.  Judgment— Oi?B  op  Several  Partners. 

A  party  may  dismisB  an  action  against  several  partners  for  a  partnerslilp 
debt,  and  take  judgment  against  an  individual  member  of  the  firm,  and  such 
judgment  is  good  unless  the  defendant  has  interposed  his  defense  at  the  proper 
lime  and  in  the  proper  way. 

2.  Bamk— Collateral  Attack— Tobo  Judgment  —  Remedy  ik  Cask  of  Judg- 

ment ONLY  Voidable. 

It  is  only  a  void  judgment  that  can  oe  attacked  collaterally.    When  it  is  only 
voidable  the  remedy  is  by  resort  to  a  higlier  court. 
*    Same — Set-off — Assignment — Effect. 

A  judgment  being  valid  may  be  set  off  against  a  judgment  taken  by  defend- 
ant against  plaintid  in  another  action,  even  though  such  judgment  has  bcea 
assigned  in  part  to  a  third  person. 

Appeal  from  Third  district,  Lewis  and  Clarke  counties. 

E.  fV.  d  J.  K.  Toole,  for  appellants. 

Chumaser  d  Chadwick,  for  respondents. 

CoBURK,  J.  This  is  a  proceeding  in  equity  by  the  appellants^  Wells, 
Pargo  &  Co.,  who  are  the  owners  of  a  judgment  against  one  of  the 
defendants,  Clarkson,  rendered  in  their  favor,  to  have  this  judgment 
set  off  against  a  judgment  rendered  in  favor  of  Clarkson  against  them, 
and  by  Clarkson  assigned  to  the  defendant  McGregor,  who  procured 
an  execution  thereon,  and  placed  the  same  in  the  hands  of  the  other 
defendant,  Powers,  for  collection.  The  plaintiff  seeks,  in  addition  to 
the  judgment  of  set-off,  to  have  the  defendants  enjoined  from  further 
proceedings  on  their  judgment.  The  case  was  tried  below  by  the 
court,  and  the  following  are  the  special  findings  of  fact: 

(1)  That  on  the  nineteenth  day  of  June,  1867,  the  defendant  John  M. 
Clarkson  herein  commenced  an  action  for  damages  against  the  plaintiffs, 
and  on  the  tenth  day  of  July,  1868,  recovered  a  judgment  therein,  all  of  which 
will  appear  by  the  judgment  and  pleadings  in  the  case;  (2)  that  on  the  thir- 
teenth day  of  December,  1867,  the  plaintiff  in  this  action  commenced  an  ac- 
tion against  Brake,  Clarkson  &Co.,  of  which  firm  said  defendant  herein,  John 
M.  Clarkson,  was  a  member,  in  which  action  there  was,  on  the  fourth  day  of 
January,  1868,  an  amended  complaint  filed,  and  to  which  amended  complaint 
there  was  an  answer  filed  on  the  thirteenth  day  of  the  month  last  aforesaid; 
which  action  was  based  upon  certain  notes  and  accounts,  marked  Exhibit  D, 
upon  which  pleadings  and  issues  there  was,  on  the  twenty-sixth  day  of  Oc- 
tober, 1868,  a  judgment  duly  rendered  in  said  cause,  which  appears  by  the 
pleadings  and  judgment;  (3)  that  on  the  tenth  day  of  July,  A.  D.  1868,  the  at- 
torneys for  said  Clarkson  duly  filed  their  lien  as  such  upon  the  said  judg- 
ment so  recovered  by  him  against  the  said  Wells,  Fargo  &  Co.,  which  lien  was, 
on  the  nineteenth  day  of  November,  1868,  duly  paid,  and  a  receipt  duly  given 
therefor;  which  lien  and  sum  paid  and  receipted  for  amounted  to  $2,500;  (4) 
that  on  the  said  tenth  day  of  July,  1868,  the  day  of  the  rendition  of  the  judg- 
ment in  favor  of  said  Clarkson  against  Wells,  Fargo  &  Co.,  the  said  Clarkson 
duly  assigned  and  transferred  to  the  defendant  herein,  Archibald  McGregor, 
one-half  of  the  judgment  so  recovered  by  him,  which  was  duly  copied  into  the 
judgment  docket  of  said  court;  (5)  that  said  McGregor  before  taking  said  as- 
signment  had  a  demand  against  said  Drake,  Clarkson  &  Co.  for  the  amount 
specified  therein;  that  he  examined  the  books,  papers,  and  accounts  of  said 
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firm  after  its  failure  and  before  talcing  said  assignment.  In  order  to  ascertain 
what,  if  any,  the  company  owed  Wells,  Fargo  &  Co.;  and  that  there  did  not 
appear  upon  said  books,  papers,  or  accounts  to  be  anything  owing  or  coming 
to  said  Wells,  Fargo  &  Co.,  nor  had  he  any  notice  that  Clarkson,  or  Drake, 
Clarkson  &  Co.  were  indebted  to  said  Wells,  Fargo  &  Co.  in  any  sum  at  the 
time  of  taking  said  assignment;  that  after  taking  said  assignment  be  notified 
K.  F.  Gillespie,  who  was  the  agent  of  Wells,  Fargo  &  Co.,  thereof  on  the  day 
it  was  taken,  and  also  notified  on  said  day  the  attorneys  of  Wells.  Fargo  Sa 
Co.  of  such  fact   and  that  said  Drake,  Clarkson  &  Co.  failed  in  July,  1868. 

The  following  finding  as  to  the  law  was  made,  viz. : 

^'The  court  finds,  as  matter  of  law  arising  upon  the  findings  of  facts,  that 
the  judgment  of  plaintiff  against  Clarkson  cannot  be  setoff  against  the  judg« 
ment  now  held  by  McGregor  against  plaintiff,  and  judgment  for  the  defend- 
ants is  ordered  accordingly.'* 

It  appears  by  the  jadgment  roll,  in  the  case  of  Wells,  Fargo  A  Co. 
V.  Drake,  Clarkson  et  al.^  that,  upon  the  trial  by  the  court  in  the 
findings,  the  plaintiffs  were  allowed  to  dismiss  their  action  as  to  all 
the  defendants  except  John  M.  Clarkson,  who  alone  had  been  served 
with  notice,  and  judgment  was  thereupon  rendered  in  their  favor 
against  him  alone  for  $2,673.38,  upon  the  twenty-sixth  day  of  Oc- 
tober, 1868,  as  above  stated.  This  is  the  judgment,  which  the  plain- 
tiffs seek  to  have  set  off  against  the  balance,  which  remains  unpaid 
of  the  judgment  for  the  sum  of  $5,000  damages,  and  $524  costs, 
rendered  on  the  tenth  day  of  July,  A.  D.  1868,  in  favor  of  John  M. 
Clarkson  against  Wells,  Fargo  &  Co.,  one*half  of  which  had,  on  that 
day,  been  assigned  to  the  defendant  McGregor  by  him,  and  the  other 
half  of  Which  was  paid  by  the  plaintiffs  in  the  action  at  bar  to  Clark- 
son. Both  of  these  judgments  were  rendered  by  the  district  court  of 
Lewis  and  Clarke  counties. 

The  respondent  insists  that  the  judgment  in  favor  of  the  plaintiffs 
(the  appellants)  rendered  against  Clarkson  on  the  twenty-sixth  day  of 
October,  1868,  is  void  because  the  action  was  dismissed  as  to  all  of 
the  defendants,  who  were  partners  of  the  firm  of  Drake,  Clarkson  & 
Co.,  except  Clarkson,  and  a  judgment  rendered  against  only  one  part- 
ner. There  is  nothing  in  the  pleadings  showing  that  the  defendant 
Clarkson  asked  that  the  judgment  be  set  aside  or  reviewed.  It  stands 
as  a  judgment  of  a  court  of  general  jurisdiction,  not  appealed  from, 
unreversed,  valid,  and  subsisting.  Bespondent  says  that  the  proceed- 
ings show  that  if  the  court  ever  had  jurisdiction  of  the  case  it  was 
lost  by  act  of  the  plaintiff,  and  that  the  dismissal  as  to  two  of  the 
joint  defendants  was  virtually  a  dismissal  of  the  case;  and  that  there 
was  nothing  left  upon  which  to  render  judgment  in*  favor  of  plaintiffs, 
and  the  judgment  which  was  rendered  was  coram  non  judice,  and 
there  were  and  are  no  equities  in  favor  of  the  plaintiffs.  The  respond- 
ent seems  to  rely  upon  the  ground  that  the  suit  was  dismissed  as  to 
the  copartners  of  Clarkson,  and  judgment  renderod  against  him  alono 
for  the  partnership  debt;  and  that  for  this  reason  this  judgment  is  a 
nullity.    J^  Clarkson  had  resisted  the  judgment  rgpinst  him  upon  the 
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ground  that  his  partners  should  be  included  in  the  judgment  for  a 
partnership  debt,  he  could  have  compelled  the  plaintiffs  Wells,  Fargo 
&  Co.  to  have  taken  a  joint  judgment.  He  did  not  do  this, — no  plea 
in  abatement  was  interposed, — but  be  allowed  judgment  to  go  against 
him  personally.  And  it  nowhere  appears  in  pleading  or  proof  that 
he  allowed  this  to  be  done  with  a  fraudulent  intent,  or  in  collusion 
with  Wells,  Fargo  &  Co.,  or  with  any  design  to  defraud  McGregor, 
the  assignee  of  the  judgment  against  Wells,  Fargo  &  Co. 

The  question  as  to  whether  an  act  is  void  or  voidable  is  involved 
in  some  obscurity,  and  in  this  case  we  are  asked  to  treat  the  action 
of  the  court  below  as  a  nullity  in  a  suit  in  which  the  court  had  juris* 
diction  of  the  parties  and  of  the  subject-matter  of  the  case.  The 
subsequent  dismissal  of  the  complaint  as  to  two  of  the  decedents  did 
not  dismiss  it  as  to  the  third.  The  court  still  bad  jurisdiction  as  to 
him.  Before  the  final  disposition  of  the  case  some  action  must  be 
taken  by  the  court  as  to  him;  until  then  the  court  had  jurisdiction, 
both  of  the  person  of  that  defendant  and  of  the  subject-matter  of  the 
suit  as  to  him.  It  seems  clear  that  the  court  had  not  divested  itself 
of  jurisdiction  by  allowing  a  judgment  of  dismissal  as  to  the  other  de- 
fendants. The  cause  might  be  continued,  the  complaint  be  amended, 
new  parties  made,  and  new  issues  formed.  This  was  possible;  and 
this  could  not  be  done  in  a  void  proceeding  in  a  suit  that  was  a  nul- 
lity. In  such  a  suit  the  judgment  or  decree  would  be  such  that  no 
action  on  the  part  of  the  plaintiff,  no  inaction  upon  the  part  of  the 
defendant,  no  resulting  equity  in  the  hands  of  third  persons,  no  power 
residing  in  any  legislative  or  other  branch  of  the  government, — can 
invest  it  with  any  of  the  elements  of  power  or  validity.  See  Kramer  v. 
Holster^  55  Miss.  243;  Prycr  v.  Doumey,  19  Amer.  Eep.  656;  Max* 
well  V.  Ooetschiusj  29  Amer.  Bep.  242. 

If  the  court  below  erred  in  allowing  the  plaintiff  to  proceed  in  a 
particular  way, — for  instance,  in  taking  the  judgment, — ^that  would 
not  render  its  action  void.  Whether  this  court  can  treat  such  action 
as  a  nullity,  is  well  defined  by  Wait,  in  his  work  on  Fraudulent  Con- 
veyances, §  422.    He  says : 

"A  plain  distinction  must  be  observed  between  Jurisdiction  and  the  exer* 
else  of  jurisdiction.  A  court  may  have  the  right  and  power  to  determine  the 
status  of  a  th  i  ng,  and  yet  may  exercise  its  authority  erroneously.  After  j  u  ris- 
diction  attaches  in  any  case,  all  that  follows  Is  exercise  of  Jurisdiction.  The 
right  to  inquire  into  the  Jurisdiction  by  another  court  in  a  collateral  action 
is  confined  to  the  question  of  authority,  and  it  does  not  extend  to  the  question 
vrhether  or  not  the  court  erred  in  the  exercise  of  lawful  authority  to  act.  It 
is  only  a  void  Judgment  that  may  bo  attacked  collaterally.  Where  it  is  only 
voidable,  where  the  propor  court  hr.3  decided  improperly,  the  remedy  is  by  re- 
sort to  a  higher  court;  and  when  the  liighest  is  reached  the  law  gives  no 
further  remedy.  By  •  proper  court'  is  meant  not  merely  a  duly-constituted 
tribunal,  but  o..e  having  authority  ever  the  s^ibject-matter  of  the  particulai 
case  in  question.** 

The  judcnient  being  valid  and  binding,  it  may  be  set  off  against  the 
judgment  in  favor  of  Clarkson  belonging  to  the  defendant  McGregor 
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It  has  been  decided  in  this  case,  (2  Mont.  230,)  heretofore  tried  upon 
a  demarrer  to  the  complaint,  that  whether  the  defendant  McGregor 
had  any  notice  of  the  plaintiffs*  equity  made  no  difference,  since  it 
was  a  subsisting  equity  at  the  time  of  the  assignment,  and  that  he 
took  this  assignment  subject  to  any  rights  of  set-off  the  person  owing 
the  demand  possessed  at  the  time  of  the  assignment. 
The  court  in  the  above  opinion  say  further : 

"In  this  case  there  was  an  equitable  right  of  set-off,  which  could  be  mado 
available  in  a  court  of  equity  only>  owing  to  the  nature  of  the  action  of  CJark- 
son  against  plaintiff;  and  we  think  the  relief  the  plaintiff  asks  in  this  action 
was  proper  and  should  have  been  granted.'' 

We  do  not  think  that  the  judgment  against  Glarkson  can  be  treated 
as  a  nullity,  or  attacked  collaterally  in  this  proceeding.  McGregor, 
the  assignee,  can  claim  no  more  or  greater  rights  than  his  assignor^ 
Clarkson;  and  he  could  not  impeach  this  judgment,  having  had  his 
day  in  court, — having  answered  and  appeared  at  the  trial  contesting 
the  plaintiff's  right  to  recover.  It  is  said  in  Freem.  Judgm.  334,  that 
''judgments  of  any  court  can  be  impeached  by  strangers  to  them  for 
fraud  or  collusion,  but  no  judgment  can  be  impeached  for  fraud  by  a 
party  or  privy  to  it."  We  are  of  opinion  that  the  set-off  asked  for  in 
the  complaint  should  have  been  allowed. 

The  judgment  is  reversed,  and  the  cause  remanded  ior  further  pro* 
ceedings. 


(5  Mont.  SH>  „  «  , 

Heinbockel  v.  Zuobattm* 
FUed  January  81, 188S. 

1.  Balis  or  Goons— Conditional  Saijs—Tranbfsb  bt  Vbndbb  bbforb  Acqux- 

BiTioN  OF  TiTLB— Caveat  Emptor. 

In  case  of  a  conditional  sale  of  personal  property,  the  title  not  to  Test  until 
the  purchase  monev  is  entirely  paid,  the  property  may  still  be  looked  to  for  the 
money  due,  even  after  it  has  passed  out  of  the  tan^^ible  possession  of  the  vendee 
and  into  that  of  an  innocent  party^ 

2,  Bamr—Notb  FOB  Defbbbbd  Pathsnt — Effeot  ab  to  Goods  Sold. 

The  fact  that  notes  have  been  accepted  by  a  vendor  from  a  vendee  for  the 
deferred  payments  upon  personal  property  sold  as  above,  does  not,  so  lung  as 
gach  notes  are  not  aligned,  relieve  the  property  as  a  security  for  the  debt. 

Appeal  from  Second  district,  Boaver  Head  county. 

Randolph  d  De  Witt,  for  appellant, 

E.  W.  dt  J.  X.  Toole,  for  respondent. 

Wadb,  C.  J.  This  is  an  action  of  claim  and  t'elivery,  in  which  the 
plaintiff  seeks  to  recover  the  possession  of  certain  personal  property, 
consisting  of  one  billiard  table,  one  pool  table,  and  one  set  of  bar  fix- 
tures, of  the  alleged  value  of  $C45.  Tlie  complaint  alleges  title  and 
right  of  possession  in  the  plaintiH,  and  an  unlawful  taking  and  con- 
version to  his  own  use  by  the  defendant.  The  answer  denies  the  title 
and  right  of  possession  of  the  plaintiff ,  and  alleg.3  a  purchase  of  the 
v.5p,no.l0 — 57 


Digitized  by 


Google 


898  THs  PAOiFio  aspofiTSB.  l^Mont. 

property  by  the  defendant  from  one  Julius  Lubbes^  who,  at  the  time 
of  such  purchase,  and  for  four  or  five  months  next  prior  thereto,  had 
been  the  owner,  in  the  possession,  and  entitled  to  the  possession 
thereof.  The  plaintiff  testified  that  in  February  or  March,  1882,  he 
made  a  conditional  sale  of  the  property  described  in  the  complaint  to 
Julius  Lubbes,  the  person  mentioned  in  answer;  that  $400  was  paid 
on  the  sale,  and  that  Lubbes  was  to  pay  the  plaintiff  $100  each  month 
for  eight  months,  and  at  the  end  of  that  time  the  sum  of  $900,  the 
balance  of  the  purchase, — ^the  purchase  price  being  $2,100, — for  which 
he  took  Lubbes'  notes,  and  now  has  them;  that  one  of  the  $100  pay- 
ments became  due  July  15,  1882,  but  was  not  paid  on  that  day,  or 
at  all,  whereupon  the  plaintiff  commenced  this  action  and  seized 
the  property.  The  plaintiff  further  testified  that  when  this  sale  was 
made  Lubbes  and  himself  entered  into  a  written  contract;  that  this 
contract  was  drawn  by  one  J.  C.  Bogers  and  given  to  Lubbes,  who 
left  the  territory  July  30,  1882,  and  that  the  plaintiff  had  not  seen 
him  since  he  left,  and  did  not  know  whore  he  had  gone.  J.  C.  Bogers 
testified  that  he  drew  the  contract  referred  to  by  plaintiff,  and  sub- 
ject to  the  defendant's  objection  testified  that  he  could  state  from 
memory  substantially  the  contents  of  the  instrument,  which  he  did, 
as  follows : 

''That  the  instrument  provided  that  the  personal  property  mentioned  in  the 
complaint  should  pass  into  the  possession  of  said  Julius  Lubbes;  that  Lubbes 
sliould  remain  in  possession  of  the  same  upon  the  condition  that  he  paid  the 
amounts  as  mentioned  by  the  plaintiff  in  his  testimony,  and  that  if  he  made 
default  in  any  of  such  payments,  he  should  forfeit  said  possession,  and  the 
same  should  revert  to  the  plaintiff;  and  that  the  title  in  and  to  said  property 
should  not  pass  to  said  Lubbes,  but  should  remain  in  the  plaintiff  until  all 
of  said  payments  were  made." 

There  was  further  proof  as  to  the  loss  of  the  instrument ;  but  all 
of  the  testimony  of  the  plaintiff  and  of  the  witness  Bogers,  relative 
to  the  contents  of  said  instrument,  was,  on  motion  of  the  defendant, 
stricken  out,  and  this  action  of  the  court  is  assigned  as  error.  The 
loss  of  the  instrument  seems  to  have  been  sufficiently  established  to 
have  authorized  proof  of  its  contents,  provided  such  proof  would  have 
been  competent,  as  tending  to  establish  the  plaintiff's  title  and  right 
of  possession  to  the  property  in  question.  The  plaintiff  bad  sold  and 
delivered  the  possession  of  the  property  to  Lubbes,  taking  his  notes 
for  the  purchase  money.  It  does  not  appear  whether  these  notes  were 
negotiable  promissory  iiotes;  but  whatever  they  were,  the  plaintiff 
had  them  in  court  when  he  gave  his  testimony.  Lubbes,  after  so  re- 
ceiving possession  of  the  property,  for  a  valuable  consideration  sells 
the  same  to  the  defendant,  and  thereafter  the  plaintiff,  still  retaining 
the  unpaid  notes  in  his  possession,  some  of  them  not  being  yet  due 
and  payable,  upon  default  in  the  payment  of  one  of  the  notes  when 
it  became  due,  replevins  the  property,  claiming,  though  he  had  de- 
livered the  possession  of  the  property  to  Lubbes,  and  had  received  bis 
notes  therefor,  that  there  was  a  contract  or  agreement  between  him 
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and  LabbeSy  which  provided  that  if  there  was  default  in  making  any 
of  said  payments  when  the  same  became  due,  the  vendee  should  for- 
feit his  possession,  and  that  the  title  to  the  property  should  not  pass 
from  the  vendor  to  the  vendee  until  all  the  purchase  money  had  been 
fully  paid.  It  is  not  claimed  that  the  defendant  had  any  knowledge 
or  notice  of  this  agreement,  or  that  he  did  not  pay  the  full  value  for 
said  property,  or  that  he  was  not  an  innocent  bona  fide  purchaser 
thereof. 

At  one  time  the  doctrine  prevailed  to  some  extent,  and  it  is  perhaps 
now  held  in  some  jurisdictions,  that  a  bona  fide  purchaser,  under  such 
circumstances,  ought  to  be  protected  upon  the  general  principle  that 
whenever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  such  third  person  to  occasion  the  loss  must 
sustain  it.  And  to  apply  this  doctrine  to  the  case  in  hand,  the  loss 
would  fall  upon  the  plaintiff,  for  he,  by  giving  credit  to  Lubbes,  and 
delivering  to  him  the  possession  of  the  property,  enabled  Lubbes  to 
commit  the  fraud  upon  the  defendant.  But  the  weight  of  American 
authority  is  now  opposed  to  this  doctrine.  The  case  of  Coggill  v. 
Hartford  dt  N.  H.  R.  Co.  3  Gray,  549,  is  a  leading  one  on  this  sub- 
ject, and  BiOELOW,  J.,  in  deciding  it,  says : 

"It  is  urged,  and  we  suppose  this  to  be  the  main  argument  on  which  the 
contrary  doctrine  is  founded,  that  as  possession  of  personal  property  ib  prima 
facie  evidence  of  title,  it  would  furnish  fraudulent  parties  with  the  means  of 
defrauding  honest  purchasers  to  intrust  them  with  the  apparent  ownership 
of  property,  while  the  real  title  is  allowed  to  remain  in  a  third  party  who  can 
reclaim  it  at  pleasure.  If  a  vendor,  by  collusion  with  his  vendee,  entered  int^ 
the  contract  and  annexed  the  conditions  for  the  purpose  of  enabling  the  latter 
to  obtain  a  false  credit,  or  to  impose  on  innocent  persons,  by  means  of  the 
property  placed  in  his  possession,  the  argument  would  be  decisive.  In  such 
case,  the  vendor,  being  a  party  to  a  fraud,  would  be  estopped  to  set  up  any 
title  to  the  property;  and  creditors,  as  well  as  innocent  purchasers  of  the  vendee, 
might  well  claim  to  hold  it  on  the  ground  that  it  was  placed  in  his  possession 
for  a  fraudulent  purpose.  But  when  the  contract  of  sale  is  entered  into  in 
good  faith  for  the  purpose  of  enabling  the  vendor  to  realize  his  purchase  money, 
or  obtain  security  for  it,  in  conformity  with  the  original  terms  of  the  bargain, 
the  argument  ab  tnconvenienti  is  without  any  foundation  in  principle  or  au- 
thority. The  general  rule  of  the  common  law  has  alwajrs  been  that  a  man 
who  has  no  authority  to  sell,  cannot,  by  making  a  sale,  transfer  the  property 
to  another,— Chit.  Cont.  (8th  Amer.  Ed.)  342, — except  in  cases  of  sales  in  mar- 
ket overt,  which  do  not  exist  in  this  commonwealth.  Possession  of  itself  con- 
fers no  authority  to  sell.  A  lessee  of  chattels  or  a  bailee  for  a  special  purpose 
can  pass  no  title  to  a  vendee  without  authority  from  the  lessor  or  bailor,  and  yet 
the  property  is  intrusted  to  possession  as  apparent  owners  in  the  same  man- 
ner as  to  a  vendee  under  a  conditional  sale.  Besides,  there  is  no  good  reason 
or  equity  in  placing  the  burden  of  a  fraudulent  sale  by  a  vendee,  in  violation 
of  the  condition  on  which  he  received  the  property,  upon  a  bona  flde  vendor 
rather  than  upon  a  bona  flde  purchaser.  On  the  contrary,  if  either  is  to  lose 
by  his  fraudulent  act,  it  should  be  the  latter,  who  has  dealt  with  a  party  hav- 
ing no  authority,  instead  of  the  former,  who  relies  upon  a  vaUd  subsisting 
contract  as  the  foundation  of  his  claim.  It  is  the  duty  of  the  purchaser  to  in- 
quire and  see  that  his  vendor  has  a  good  title  to  the  property  which  he  under- 
takes to  sell.    Long,  Sales,  (2d  Amer.  £d.)  189,  and  cases  cited;  Copland  v. 
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BosqueU  4  Wash.  C.  C  5.88;  B'  Wolf  v.  Bahbett,  4  Mason,  294;  Ltiey  ▼.  Bundy, 
9  N.  II.  298;  Poi-terv,  PettengilU  12  N.  tl.  299;  Herring  v.  Willard,  2  Sandf. 
418;  Barrett  v.  Fritchard,  2  i:'ick.  512;  Dresser  Manuf'g  Co.  v.  Waterston,  '6 
Mete.  9." 

In  Benj.  Sales,  %  320,  p.  274,  the  rule  is  stated  to  be  that  where 
the  buyer  is  by  the  contract  bound  to  do  anything  as  a  condition, 
either  precedent  or  concurrent,  on  which  the  passing  of  the  property 
depends,  the  property  will  not  pass  until  the  condition  be  fulfilled, 
even  though  the  goods  may  have  been  actually  delivered  into  the  pos- 
session of  the  buyer.     Mr.  Parsons,  (1  Pars.  Cont.  537,)  says: 

"But  where  the  right  to  receive  payment  before  delivery  is  waived  by  the 
seller  and  immediate  possession  given  to  the  purchaser,  and  yet,  by  express 
agreement,  tlie  title  is  to  reiAain  in  the  seller  until  the  payment  of  the  price 
upon  a  fixed  day,  such  pa^'meut  is  strictly  a  condition  precedent,  and  until 
performance  the  right  of  property  is  not  vested  in  the  purchaser. " 

In  2  Schouler  Pers.  Prop.  §  300/ the  same  principle  is  stated  as 
follows : 

"  We  may  state,  as  decidedly  the  better  opinion  in  this  country,  that  a  sale  of 
pei*sonal  property  made  by  one  to  whom  the  chattel  was  delivered  by  the  orig- 
inal seller  on  condition  that  the  property  should  not  piiss  until  the  chattel 
was  paid  for,  or  the  price  duly  adjusted,  confers  no  better  title  upon  a  hojia 
fide  purchaser,  without  notice  from  the  original  buyer,  tluui  the  buyer  him- 
self had,  or  his  attaching  creditors,  or  a  purchiiser  witliout  actual  notice  of 
the  condition;  that  against  all  of  these  the  original  seller  may,  with  due  dili- 
gence, follow  up  his  rights  and  reclaim  the  chattel  as  liis  own  for  non-fulfill- 
ment of  the  condition  annexed  to  the  delivery.  ♦  *  *  For  the  original 
buyer,  having  no  title  In  himself,  could  pass  none,  and,  as  it  has  been  sug- 
gested, any  third  party  who  knows  that  he  had  come  into  possession  of  the 
goods  is  bound  to  inquire  whether  the  title  was  that  of  buyer,  borrower,  or 
hirer,  or  in  still  another  capacity." 

In  Deshon  v.  Bigelow^  8  Gray,  159,  160,  it  is  held  that  good  faith 
does  not  aid  the  purchasers  from  the  vendees  in  such  cases,  because 
their  vendors,  having  no  title  to  the  property,  could  convey  none. 
Such  purchasers  hold  the  same  legal  condition  as  do  bona  fide  pur- 
chasers of  stolen  goods.  In  Ketchum  v.  Brennan^  63  Miss.  596,  Camp- 
bell, J.,  says:  "A  buyer  must  beware  of  purchasing  from  one  who 
has  not  title;  possession  is  not  title."  In  Armington  v.  Houston,  3S 
Vermont,  448,  Kellogg,  J.,  said : 

"It  was  the  unquestionable  right  of  the  plaintiff  to  sell  this  property  to 
Thompson  upon  the  condition  that,  until  payment  of  the  price,  the  property 
should  remain  the  plaintiff's.  The  retention  of  the  title  to  the  property  is  not 
a  fraud  upon  any  person,  and  such  a  contract  is  one  which  every  pei'son  has 
a  right  to  make.  In  a  conditional  sale,  the  possession  of  the  property  is  or- 
dinarily transferred  to  the  vendee,  and  very  frequently,  with  exjiectation  of 
both  of  the  parties  to  the  sale  that  the  property  will  be  used  by  the  vendee; 
but,  in  such  cases,  the  vendee  is,  until  the  performance  of  the  condition, 
only  a  bailee  of  the  property  for  a  specific  purpose,  and  he  acquires  no  prop- 
erty in  the  goods  from  the  possession  merely." 

See,  also,  2  Kent,  497;  Morris  v.  Rexford,  18  N.  Y.  552;  Ballard 
V.  Burgctt,  40  N.  Y.  314;  Austin  v.  Dije,  46  N.  Y.  500;  Cole  v.  Mann, 
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62  N.  H.  1;  Holt  v.  Holt,  58  N.H.  276;  Lewisy.  McCabe;  49  Conn. 
141;  Fairbanks  v.  Eureka  Co.  67  Ala.  109;  Sumner  y.  Woods,  .Id. 
139;  Marquette  Manufg  Co.  v.  Jeffery,  49  Mich.  283;  8.  C.  13  N. 
W.  Eep.  592;  Warner  v.  /?o</i,  2  Wyo.  63;  Zuchtmann  y.  Roberts,  109 
Mass.  53;  Dannelfelser  y,  Weigel^  27  Mo.  45;  Benner  v.  Puffer,  114 
Mass.  376;  Ridgcway  v.  Kennedy,  52  Mo.  24.  Blanchard  v.  Child,  7 
Gray,  155-158;  Fifield  v.  Elmer,  25  Mich.  48;  //eafA  v.  Randall,  4 
Gush.  195;  Bason  v.  Dougherty,  11  Humph.  50;  Hotchkiss  v.  Hunt, 
49  Me.  219;  £a;i/rcr  v.  McKenney,  63  Me.  529;  JFooc^  M.  c^  B.  Co. 
V.  Brooke,  2  Sawy.  576;  Li«Z«  v.  jP«(jfe,  44  Mo.  412;  Armington  v. 
Houston,  38  Vt.  448;  Whitney  v.  jBafow,  15  Gray,  225  ;  Sn^c  v.  SZe«t-2r, 

23  Ohio  St.  1;  Booraem  v.  Crane,  103  Mass.  522;  Hirschorn  v.  Can- 
«ft/,  98  Mass.  149;  Sumner  v.  McFarlan,  15  Kan.  600;  Hallowell  v. 
J/iZ«c,  16  Kan.  65;  £nZou7  v.  2i:Zcin,  79  Pa.  St.  488;  CZarfc  v.  Wells, 
45  Vt.  18 ;  Duncan  v.  Sfo/ie,  45  Vt.  118 ;  McNeil  v.  Tenth  Nat.  Bank  of 
JV.  Y.  55  Barb.  59;  i^afccr  v.  Hall,  15  Iowa,  277;  Hart  v.  Carpenter^ 

24  Conn.  427;  Hunter  v.  Warner,  1  Wis.  141 ;  Git6«  v.  Jo«e«,  46  111. 
319;  Dunbar  Y.Rawles,  28  Ind.  225;  For6e«  v.  Marsh,  15  Conn.  384. 

This  conditional  sale  was  not  made  absolute  by  reason  of  the  plain* 
tiff  having  taken  the  notes  of  Lubbes  for  the  price  of  the  property 
delivered  to  him.  If  Lubbes  fi;ave  his  notes  to  plaintiff  for  the  goods, 
and  the  goods  were  thereupon  delivered  to  him,  the  presumption  of 
the  law  is  that  the  plaintiff  took  the  notes,  not  in  absolute  discharge 
of  the  price,  but  as  a  postponement  of  payment  only,  and  the  right 
of  the  plaintiff  to  sue  for  the  price  of  the  goods  revives  on  the  non- 
payment of  the  paper  at  maturity.  Schouler,  Pers.  Prop.  432,  433, 
and  authorities  cited. 

Of  course,  if  the  notes  were  negotiable  and  had  been  transferred 
for  value  by  the  plaintiff,  he  could  not  recover  the  goods  or  the  price 
for  which  he  sold  them;  but  if  he  has  the  notes  in  his  possession,  and 
they  can  be  delivered  up  or  canceled  upon  his  recovery  of  the  goods 
or  a  judgment  for  their  value,  the  mere  fact  that  notes  were  given  for 
the  purchase  money  would  not  defeat  the  right  of  the  plaintiff  to  re- 
cover the  goods,  providing  the  sale  was  upon  condition  that  the  vendee 
should  acquire  no  title  to  the  property  until  he  had  paid  for  it,  and 
this  was  so  understood  and  intended  by  the  parties.  The  seller  is 
bound  to  account  for  the  notes  he  may  have  taken,  so  as  to  save  the 
buyer  harmless,  before  he  can  recover  the  goods  or  the  price  for  which 
he  sold  them.  But  if  he  does  this,  and  the  sale  was  upon  the  condi- 
tion that  the  purchaser  should  acquire  no  title  until  the  purchase 
price  was  fully  paid,  whereby  the  purchaser  would  hold  the  goods  sim- 
ply as  bailee  until  that  time,  the  fact  that  notes  were  given  for  the 
purchase  money  would  not  defeat  the  seller's  right  to  recover  the  goods 
or  their  price  if  the  purchase  money  was  not  paid  according  to  agree- 
ment. The  authorities,  in  support  of  the  rule  that  in  the  absence  of 
stipulation  to  the  contrary  the  negotiable  security  is  only  considered 
to  be  a  conditional  payment,  defeasible  on  the  dishonor  of  the  security. 
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need  not  be  reviewed,  as  there  is  no  conflict  on  the  point.    Benj.  Sales, 
§  730. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

GoBURN,  J.,  concurring.  With  much  hesitation  and  reluctance  I 
unite  with  my  colleagues  in  this  decision.  This,  and  the  like,  are 
cases  of  great  hardship.  When  the  vendor  parts  with  the  possession 
of  his  property  and  delivers  it  to  the  vendee  openly  and  in  good  faith, 
he  puts  it  in  the  power  of  the  vendee  to  impose  upon  and  defraud 
others,  li  the  vendor  still  retains  a  secret  hold  upon  it  for  the  unpaid 
purchase  money  In  many  instances,  no  vigilance  or  precaution  on 
the  part  of  a  purchaser  from  the  vendee  could  prevent  a  wrong  being 
done.  Fair  dealing  would  seem  to  require  that  the  property  should 
pass  with  the  possession,  or  public  notice  be  given  by  record  or  other- 
wise that  there  still  remains  in  the  vendor  the  right  of  possession 
and  property.  But  I  yield  to  the  overwhelming  weight  of  authority 
upon  this  subject,  with  the  hope  that  by  legislation  or  a  new  departure 
in  decision  and  opinion  a  different  rule  may  be  adopted. 
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66  Cal.  415 

SUPREME  COURT  OF  CALIFORNIA. 


DwAiN  V.  Desoalbo.    (No*  8,548.) 
Filed  February  9, 1885. 

MaiiIcious  PRosECUTioir— Want  of  Pbobabls  Causi— Koksuit. 

In  aa  action  for  malicious  prosecution,  the  plaintiff  must  show  a  want  of 
probable  cause,  and  where  he  fails  to  do  so  a  nonsuit  should  be  granted. 

Department  1.  Appeal  from  the  superior  court  of  the  city  ana 
county  of  San  Francisco. 

C.  P.  Orey^  foi  appellant. 

Stanley f  Stoney  d  Hayes,  for  respondent. 

Boss,  J.  This  is  an  action  for  malicious  prosecution,  and  it  was, 
of  course,  necessary  for  the  plaintiff  to  show  on  the  trial  a  want  of 
probable  cause  for  the  prosecution.  The  evidence  with  respect  to  this 
question  was  without  conflict,  and  it  showed  clearly  that  neither  Des* 
calso  nor  the  officer  acted  in  the  premises  without  probable  cause. 
They  proceeded  upon  the  statement  of  a  child  11  years  old,  who 
claimed  to  have  seen  the  plaintiff  commit  the  offense  with  which  he 
was  subsequently  charged.  The  child  was  closely  questioned  by  the 
officer,  and  there  appearing  no  reason  to  doubt  the  truth  of  her  state- 
ment, he  made  the  arrest.  The  court  should  have  granted  the  defend* 
ant's  motion  for  a  nonsuit,  but  having  failed  to  do  so,  and  subse- 
quently granted  the  defendant's  motion  for  a  new  trial,  the  order 
must  be  affirmed.     So  ordered. 

We  concur :  McKinstry,  J. ;  McKbb,  J« 


66  Cal.  103 

CUMMINOS  r.  CONLAN.      (No.  9,371.) 

Filed  February  10, 1886. 

In  bank.     Appeal  from  the  superior  court  of  Sacramento  county. 

The  opinion  in  this  case  by  Shabpst£in>  J.,  rendered  February  5, 
1885,  is  reported  ante,  p.  798. 

Thornton  J.  I  dissent.  This  cause  was  tried  before  Judge  S.  G. 
Denson  in  the  late  district  court  for  Sacramento  county,  in  1878* 
The  decision  (which  is  the  findings  of  fact  and  conclusions  of  law, 
so  defined  in  section  633,  Code  Civil  Proc.,)  was  adverse  to  plaintiff^ 
who  gave  notice  within  the  proper  time  of  his  intention  to  move  for 
a  new  trial  on  the  minutes  of  the  court  on  various  grounds^  among 

Cal.Rep.  &-8  P.— 13 
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others,  on  the  insufficiency  of  the  evidence  and  that  it  is  against  law. 
Specifications  as  to  the  insufficiency  of  the  evidence  are  inserted  in 
the  notice.  This  motion  was  brought  on  for  hearing  before  the  su- 
perior court  for  the  county  above  named,  which  succeeded  to  the  ju- 
risdiction of  the  former  district  court.  The  jurisdiction  of  the  superior 
court  attached  to  all  causes  pending  in  the  former  district  court  just 
as  fully,  and  with  the  same  power,  as  if  they  had  been  in  the  first  in- 
stance commenced  therein.  This  jurisdiction  and  power  were  con- 
ferred by  the  constitution  of  1S79.  See  article  22,  Schedule,  §  8, 
Const.  The  power  of  the  superior  court  was  more  fully  defined  by  the 
eleventh  section  of  article  22,  by  which  all  laws  relative  to  the  for- 
mer judicial  system  were  made  applicable  to  the  judicial  system  cre- 
ated by  the  constitution  now  in  force. 

Judge  Denson  became  afterwards  the  incumbent  of  the  superior 
court,  established  by  the  constitution  of  1879,  and  for  some  time  con- 
tinued to  be  such  incumbent.  He  resigned,  and  was  succeeded  by  the 
Hon.  T.  B.  MoFarland.  The  motion  for  a  new  trial  was  heard  and 
decided  by  the  superior  court,  Judge  McFarland  presiding,  who  de- 
nied it.  Thereupon  the  plaintiff  proceeded  to  prepare  his  statement 
under  the  statute.  See  section  661,  Code  Civil  Proc.  This  state- 
ment appears  to  have  been  settled  and  allowed  by  Judge  Denson, 
whose  certificate  is  appended  to  it.  The  papers  above  referred  to 
constitute  a  part  of  the  record  on  appeal  in  this  court.  The  appeal 
here  is  from  the  order  denying  a  new  trial,  and  by  statute  the  record 
in  this  court  consists  of  a  copy  of  the  order  denying  such  new  trial, 
of  the  notice  of  appeal,  (Code  Civil  Proc.  §  952,)  of  the  judgment 
roll,  and  of  the  statement.  To  these  may  be  added,  under  the  usual 
practice  allowed  by  this  court,  a  copy  of  the  notice  of  intention  to 
move  for  a  new  trial.  These  papers  only  are  before  us.  The  other 
papers  printed  in  the  transcript  can  only  come  before  this  court  by 
being  embodied  in  some  bill  of  exceptions  or  statement,  allowed  and 
certified  as  required  by  law.  Not  being  so  embodied  and  attested^ 
they  are  not  before  us. 

The  case  then  presented  for  decision  is  this :  A  case  tried  in  the 
former  district  court,  Denson  presiding;  a  proper  notice  of  intention 
given  and  served  to  move  for  a  new  trial  in  that  court  on  the  minutes 
of  the  court;  the  cause  in  this  shape  coming  into  the  superior  court, 
where  Denson  was  also  the  judge;  the  motion  for  a  new  trial  heard  by 
the  superior  court.  Judge  McFarland,  the  successor  of  Denson,  pre- 
siding; the  denial  of  the  motion  for  a  new  trial  by  the  court  last 
named,  presided  over  by  McFarland,  and  the  statement  afterwards 
settled  by  Judge  Denson.  The  question  then  arises,  is  the  statement 
legally  allowed  and  certified  by  Judge  Denson,  who  heard  and  tried 
the  cause,  or  should  it  have  been  allowed  and  certified  by  Judge  Mc- 
Farland, who  heard  and  decided  the  motion  for  a  new  trial?  This 
point  must  be  determined  by  the  statute  law  of  the  state.    This  stat- 
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ute  la^  is  for  the  most  part  embodied  in  section  653,  Code  GiyU  Proa.^ 
which  is  as  follows : 

"When  the  decision  excepted  to  was  made  by  any  judicial  oflSeer  other  than 
a  Judge,  the  bill  of  exceptions  shall  be  presented  to  such  judicial  officer,  and 
be  settled  and  signed  by  him,  in  the  same  manner  as  it  is  requirexi  to  be  pre- 
sented to,  settled,  and  signed  by  a  court  or  judge.  A  judge  or  judicial  officer 
may  sign  and  settle  a  bill  of  exceptions  after,  as  well  as  before,  he  ceases  to  be 
such  judge  or  judicial  officer  If  such  judge  or  judicial  officer,  before  the  bill 
of  exceptions  is  settled,  dies,  is  removed  from  office,  becomes  disqualified,  is 
absent  from  the  state,  or  refuses  to  settle  the  bill  of  exceptions,  or  if  no  mode 
is  provided  by  law  for  the  settlement  of  the  same,  it  shall  be  settled  and  certi- 
fied in  such  manner  as  the  supreme  court  may,  by  its  order  or  rules,  direct 
Judges,  judicial  officers,  and  the  supreme  court  shall  respectively  possess  the 
same  power,  in  settling  and  certifying  statements,  as  is  by  this  section  con- 
ferred upon  them  in  settling  and  certifying  bills  of  exceptions. ** 

It  is  well  to  remark  here  that  the  first  clause  in  this  section  has 
no  reference  to  the  case  of  a  judge,  and  therefore  has  no  reference  to 
this  case.  It  relates  by  its  terms  to  the  decision  ''made  by  any  judi- 
cial officer  other  than  a  judge,"  and  provides,  in  that  case,  that  the  bill 
of  exceptions  must  be  settled  and  signed  by  such  judicial  officer,  who 
is  not  a  judge.  See,  also,  section  649,  Code  Civil  Proc.  Who  such 
"judicial  officer,  other  than  a  judge,"  is  referred  to  in  this  clause, 
need  not  be  determined  herein.  But,  as  Denson  and  McFarland 
were  judges,  they  are  not  the  judicial  officers  referred  to. 

The  remaining  portion  of  section  653  refers  to  judges,  and  enlarged 
powers  are  conferred  on  them  by  it,  as  to  settling  bills  of  exceptions 
and  statements.  A  judge  may  settle  and  sign  a  bill  of  exceptions, 
though  he  has  ceased  to  be  a  judge,  either  by  resignation  or  by  the 
expiration  of  his  term.  He  possesses  the  same  power  as  to  state- 
ments.  The  word  "statements"  used  in  the  section  is  general.  It 
includes  a  statement  to  be  made  after  a  motion  for  a  new  trial  is  de- 
nied or  granted,  as  well  as  one  to  be  made  before.  The  word  is  not 
restricted  in  any  way  in  the  section ;  it  therefore  includes  all  state- 
ments mentioned  in  the  Code  of  Civil  Procedure.  The  statement  in 
this  case  had,  by  special  requirement  of  the  law,  to  be  proposed  and 
settled  and  allowed  after  the  motion  for  a  new  trial  had  been  granted 
or  refused.  It  had  to  be  proposed  by  the  party  appealing,  or  intend- 
ing to  appeal.  If  the  motion  had  been  granted  in  this  case,  and  the 
defendant  intended  to  appeal  from  the  order,  the  defendant  must  have 
proposed  the  statement.  Here  it  was  denied,  and  such  duty  devolved 
upon  the  plaintiff,  and  the  proceedings  to  settle  the  statement  were 
to  be  had  as  provided  in  section  659,  Code  Civil  Proc.  Such  is  the 
plain  requirement  of  the  statute.     Code  Civil  Proc.  §  661. 

Let  it  be  observed  that  by  section  66J  the  statement  is  to  be  pre- 
pared by  the  party  appealing,  ot  intending  to  appeal,  who  is  to  serve 
the  same,  or  a  copy  thereof,, on  the  adverse  party,  who  shall  have  10 
days  to  prepare  amendments  thereto,  and  serve  the  same,  ox  a  copy 
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thereof,  upon  the  party  first  named,  and  thereafter  proceedings  shall 
be  had  within  like  periods  for  the  settlement  of  the  statement,  as 
provided  by  section  659,  Code  Civil  Proc.  Note  further,  that,  as  ap* 
pears  from  Judge  Dexson's  certificate  of  allowance,  the  statement 
and  amendments  herein  had  been  prepared  and  properly  served.  But, 
independent  of  this  statement  by  Denson,  as  nothing  appears  to  the 
contrary,  we  must  assume  that  all  steps  in  this  regard  had  been  taken 
secundum  legem. 

Now,  what  are  the  proceedings  to  be  had  for  the  settlement  of  the 
statement  as  provided  in  section  659?  They  are  as  plain  as  the  re- 
quirement of  section  661.  It  is  necessary  to  refer  here  only  to  those 
mentioned  below.  It  is  provided  in  section  659,  in  language  as  to 
which  there  can  be  no  doubt  as  to  its  meaning,  (section  659,  sub.  3,) 
that  if  the  amendments  proposed  to  the  statement  are  adopted,  the 
statement  shall  be  amended  accordingly,  and  then  presented  to  the 
judge  who  tried  or  heard  the  cause  for  settlement,  or  delivered  to  the 
clerk  of  the  court  for  the  judge.  If  the  amendments  are  not  adopted, 
the  proposed  statement  and  amendments  shall,  within  a  designated 
period,  be  presented  by  the  moving  party  to  the  jtidge,  upon  a  notice 
presented  or  delivered  to  the  clerk  of  the  court  for  the  judge,  and  there- 
upon the  same  proceedings  shall  be  had  for  the  settlement  of  the 
statement  as  are  provided  for  settlement  of  bills  of  exceptions  by  sec- 
tion 650.  By  turning  to  section  650  it  will  be  observed  what  pro- 
ceedings are  to  be  had,  and  it  is  there  clear  that  they  are  all  to  be 
had  before  the  judge  who  tried  or  heard  the  cause.  Without  stating 
more  particularly  the  provisions  of  this  section,  (650^)  it  clearly  pre- 
scribes that  the  judge  who  tried  or  heard  the  cause  shall  settle,  allow, 
and  certify  the  statement.  It  will  scarcely  be  contended  that  "the 
judge"  mentioned  in  section  659,  sub.  3,  referred  to  after  the  clause 
in  it  first  above  cited,  is  not  the  judge  who  tried  or  heard  the  cause. 
The  words,  ^Hhejudge,**  above  referred  to,  follow  the  expression,  *'the 
judge  who  tried  or  heard  the  cause,''  and  as  the  definite  article  is  used 
in  designating  the  judge,  it  would  be  an  abuse  of  interpretation  to  hold 
otherwise  than  that  the  same  officer  is  designated  by  both  forms  of 
expression.  The  correctness  of  this  interpretation  is  assured  by  the 
further  fact  that  the  power  of  the  then  judge  presiding  in  the  court 
which  passed  on  the  motion  for  a  new  trial  is  also  defined  in  section 
661.  He  may  allow  further  time  to  prepare  and  serve  the  statement. 
Where  the  respective  duties  of  both  judges  are  defined  in  the  statute, 
it  would  be  a  mistaken  interpretation  to  hold  that  the  duties  ana  power 
of  the  one  can  be  discharged  and  exercised  by  the  other.  It  follows, 
from  what  is  said  above,  that  inasmuch  as  Denson  was  the  judge  who 
tried  and  heard  the  cause,  he  is  the  proper  person  to  settle,  sign,  and 
certify  the  statement. 

The  other  papers,  if  considered  to  be  before  us,  take  away  nothing 
from  this  conclusion.     This  will  be  apparent  on  perusing  them.    In 
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relation  to  the  language  used  by  Judge  Denson  in  his  certificate  to 
the  statement,  it  may  be  remarked  that  it  makes  no  difference  that 
his  memory  is  not  clear  or  distinct  as  to  the  matters  stated  in  it. 
Tne  law  requires  him,  when  he  settles  the  statement,  to  sign  it  with 
his  certificate  that  the  same  is  allowed.  Section  659,  sub.  8 ;  sec- 
tion 650,  Code  Civil  Proc.  This  he  has  done,  and,  as  this  appears^ 
it  is  no  pari  of  the  duty,  nor  is  it  within  the  province  assigned  by 
law  to  this  court,  to  inquire  how  long  ago  the  cause  was  tried,  or  as 
to  the  memory  of  the  judge.  The  statements  in  his  certificate  re- 
ferred to  above  might  have  been  a  sufficient  reason  why  he  should 
have  refused  to  take  any  part  in  settling  the  statement,  but,  having 
settled  it,  and  certified  it  as  required  by  law,  this  court  will  not  and 
cannot  go  behind  it  to  inquire  into  his  capacity  or  incapacity  for 
discharging  a  duty  which  he  has  discharged  under  the  law,  and  ac- 
cording to  its  requirements,  or  whether  his  reasons  for  allowing  the 
statement  were  or  were  not  sufficient.  His  action  is  right,  though 
his  reasons  were  not  convincing  to  another.  The  rulings,  and  not 
tLe  reasons,  of  a  court  or  judge  are  only  inquired  into  by  a  court 
sitting  in  error  or  on  appeal.  If  the  ruling  is  right,  it  is  affirmed, 
though  the  reasons  given  for  it  are  bad.  A  reversal  is  for  bad  law, 
not  for  bad  logic.  But,  in  fact,  the  learned  judge  was  relieved  from 
much  of  the  responsibility  devolved  on  him  in  the  matter,  as  it  ap- 
pears from  his  own  statement  that  the  amendments  to  the  statement 
were  all  agreed  to. 

The  statute  requires  that  when  the  statement  is  settled  it  shall  be 
signed  by  the  judge,  with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  it  shall  then  be  filed  with  the  clerk.  Sections  650,  661^ 
Code  CivU  Froc.  Bejeciing  everything  else  from  Judge  Denson's  cer- 
tificate except  the  statutory  requirements  above  given,  (as  we  would 
be  and  are  authorized  to  do,)  we  are  yet  authorized  to  presume,  and 
should  assume,  nothing  appearing  to  the  contrary,  that  the  statement 
was  settled  as  required  by  law;  that  all  the  steps  required  by  the  stat- 
ute for  its  settlement  had  been  regularly  followed.  It  may,  perhaps, 
be  contended  that  the  statute  does  not  provide  for  the  settlement  of 
a  statement  in  a  case  where  the  motion  for  a  new  trial  has  been  heard 
by  a  court  presided  over  by  a  judge  who  did  not  try  the  case.  But 
if  what  is  said  above  is  correct,  we  think  it  clear  it  does.  Certainly^ 
the  legislature  had  power  to  provide  for  such  a  case,  and  it  might  em* 
power  the  judge  before  whom  the  cause  was  tried  to  settle  the  state-^ 
ment.  The  question  is  one  of  interpretation  of  the  provisions  of  the 
Code  on  the  subject.  Was  the  legislature  competent  by  its  enact^i^ 
ments  to  confer  this  power  on  the  judge  who  heard  and  tried  the  case  ? 
Of  this  power  we  think  there  cannot  be  a  doubt.  If  we  are  correct 
in  what  is  said  above,  the  power  has  not  only  been  conferred  by  the 
legislature,  but  its  acts  have  been  adopted  by  the  constitution.  Arti-^ 
de  22,  S  2.  Const. 
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But  it  may  be  urged  the  decision  to  be  passed  on  by  this  court  was 
made  by  Judge  McFarland,  and  how  can  Judge  Denson  settle  a  state- 
ment so  as  to  review  a  decision  made  by  another  judge  ?  In  our  view, 
it  is  a  misconception  to  say  that  the  decision  to  be  passed  on  here 
was  made  by  McFarland.  The  findings  of  fact  and  conclusions  of 
law  constitute  the  decision,  (sections  632,  633,  Code  Civil  Proc.,)  and 
this  decision  was  made  on  the  testimony  heard  by  Denson.  It  is  the 
rulings  made  by  Denson  on  the  trial  which  are  to  be  reviewed,  Mc- 
Fabland  passed  on  these  rulings,  or  he  passed  on  nothing.  If  it  is 
said  that  McFarland  did  not  pass  on  Denson's  rulings,  because  there 
was  no  statement  or  bill  of  exceptions  before  him,  and  therefore  he 
could  not  pass  on  them,  then  he  passed  on  nothing  but  the  judgment 
roll.  But  we  have  no  right  to  assume  that  such  was  the  case.  Why 
could  not  McFarland  take  the  means  of  ascertaining  from  Judge  Den- 
son's notes  what  testimony  was  given  before  him?  By  the  judge's 
notes  we  understand  really  the  memory  of  the  judge.  It  rarely  hap- 
pens that  the  judge  writes  down  in  his  notes  all  the  testimony  given. 
Why  could  not  McFarland  ascertain  the  facts  by  inquiring  of  Judge 
Denson  ?  If  this  was  the  only  practicable  mode  of  getting  at  the  tes- 
timony, we  do  not  see  why  it  should  not  be  resorted  to  for  the  pur- 
pose of  affording  to  the  plaintiff  a  resort  to  a  remedial  procedure 
which  the  law  gave  him.  As  Judge  McFarland  is  invested  with  the 
power  to  pass  on  the  motion  for  a  new  trial,  we  do  not  know  why,  as 
incidental  to  this  power,  be  is  not  invested  with  all  necessary  and 
proper  means,  not  forbidden  by  law,  to  exercise  such  power  under- 
standingly,  and  the  application  to  Judge  Denson  for  the  necessary  in- 
formation, there  having  been  no  other  means  provided,  is  itself  both 
necessary,  lawful,  and  proper.  Certainly,  if  a  duty  is  imposed  upon 
a  judge  by  statute  or  any  law,  and  it  is  necessary  to  procure  infor- 
mation as  to  matters  of  fact  from  another  judge  to  enable  him  to  dis- 
charge such  duty  intelligently,  and  no  means  are  provided  by  stat- 
ute by  which  he  can  obtain  the  information,  he  can  legally  resort  to 
inquiry  of  such  judge.  This  resort  comes  within  the  range  of  inquiry 
allowed  to  a  court  or  judge  in  matters  of  judicial  knowledge.  Sec- 
tion 1875,  Code  Civil  Proc. 

If  Judge  McFarland,  without  any  information  as  to  the  testimony 
in  the  cause,  passed  on  the  motion,  it  would  be  an  act  highly  arbitrary, 
and  we  have  no  reason  to  think  that  he  did  so  act  or  would  so  act. 
We  do  not  believe  he  would.  But  if  he  acted  without  information  and 
denied  anew  trial,  this  is  a  strong  reason  why  this  court  should  strug- 
gle to  furnish  a  remedy  to  the  plaintiff.  But,  in  fact,  the  procedure 
as  prescribed  is  entirely  independent  of  the  personality  of  the  judge 
who  presided  in  the  court.  It  is  really  the  same  court  throughout  to 
which  application  is  made,  and  which  is  exercising  the  powers  in- 
trusted to  it,  and  administering  the  remedies  to  be  sought  in  it.  It 
would  be  strange  if  the  remedy  should  stop  short  by  the  change  of 
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the  judge  who  presides  in  the  coitrts,  especially  where  this  change  oc- 
curs without  fault  of  the  party  invoking  its  jurisdiction.  The  motion 
for  a  new  trial  is  made  to  the  court  and  granted  or  refused  by  the 
court.  It  is  the  court's  ruling  and  not  the  ruling  of  the  judge  to  be 
passed  on.  It  is  not  the  decision  of  Judge  McFari^and  to  be  here 
passed  on,  but  the  ruling  of  the  coint  and  action  of  the  CQurt  which 
tried  the  cause.  Whoever  may  have  been  judge,  though  there  may 
have  been  several  changes  of  the  judicial  incumbent,  it  is  still  the 
ruling  of  the  court  to  be  passed  on.  It  should  further  be  considered 
that  the  motion  for  a  new  trial  is  a  means  of  getting  the  case  to  this 
court  to  be  reviewed  on  appeal,  and  to  review  really  what  has  been 
done  by  the  actual  trial  court 

If  the  law  has  made  no  provision  for  settling  the  statement,  then, 
by  section  653,  Code  Civil  Proc,  the  power  to  direct  in  what  manner 
this  statement  shall  be  settled  is  given  to  this  court.  This  power 
may  be  exercised  by  order  or  rules  of  court,  and  as  this  statement 
has  been  settled  by  Judge  Denson,  and,  no  doubt,  properly  settled  as 
regards  its  contents,  (at  any  rate  neither  party  asserts  that  it  is  not,) 
this  court  would  be  authorized  to  accept  it  as  properly  settled,  within 
the  rule  laid  down  in  Pieper  v.  Centinela  Land  Co.  66  Cal.  174,  fol- 
lowed in  People  v.  Jordan,  4  Pao.  Bbp.  683 ;  and  as  it  had  a  right  to 
order,  and,  no  doubt,  would  have  ordered,  it  in  advance  to  be  settled 
before  Judge  Dbnson  as  the  most  proper  person  to  perform  this  duty, 
it  is  authorized,  after  the  statement  has  been  settled  by  Denson,  to 
accept  it  as  properly  settled.  And  for  this  reason,  also,  this  court 
should  consider  the  statement  as  part  of  the  record,  and  proceed  to 
bear  the  cause.  It  is  said,  as  a  reason  why  Judge  Denson  should  not 
have  settled  the  statement,  that  the  law  prescribes  that  the  statcw 
ment  shall  only  contain  the  grounds  argued  before  the  court  for  a  new 
trial,  and  so  much  of  the  evidence  or  other  matter  as  may  be  neces- 
sary to  explain  them,  and  it  shall  be  the  duty  of  the  judge  to  exclude 
all  other  matter  from  the  statement.  Code  Civil  Proc,  §  6dl.  Let 
this  be  conceded  to  be  true,  as  it  undoubtedly  is,  still  it  does  not  go 
to  the  power;  and  the  proper  judge  having  settled  the  statement,  it  is 
to  be  taken  as  properly  settled.  The  judge  settling  the  statement,  no 
doubt,  informed  himself  as  to  all  such  matters.  The  power  to  settle 
conferred  by  law  invested  him  with  all  means  lawful,  necessary,  and 
appropriate  to  its  proper  settlement.  Further,  it  does  not  appear 
that  any  objection  on  this  ground  has  been  made  or  taken. 

It  may  be  urged  that  the  judge  who  heard  and  tried  the  case,  and 
he  only,  can  pass  on  the  motion  for  a  new  trial  when  miade  on  the 
minutes  of  the  court,  for  the  reason  that  the  minutes  are  the  notes  of 
such  judge,  and  usually  his  memory  of  the  testimony  adduced  on  the 
trial,  and  this  being  so  the  statute  does  not  provide  for  settling  the 
statement  in  such  a  case.  What  is  said  before  is  an  answer  to  this. 
Surely  the  question  is  whether  and  to  wbom  the  power  is  given.    If 


Digitized  by 


Google 


910  THE  PAOIFIO  BBPOBTBB*  [Gal. 

the  legiBlatore  can  confer  the  power,  (and  we  do  not  see  how  this  can 
be  BucceBsfuUy  controverted,)  and  has  conferred  it  on  the  judge  who 
heard  and  tried  the  cause,  this  is  all  that  is  required  to  dispose  of  the 
contention.  If  the  power  is  not  conferred  on  the  judge  above  desig- 
nated, and  no  provision  of  law  specifically  states  who  is  to  do  this 
work,  then,  under  section  661,  Code  Civil  Proc,  this  court  can  direct, 
by  order  or  rule,  by  whom  and  how  it  shall  be  done;  and  as  to  the 
course  this  court  should  parsue  herein,  it  has  akeady  been  pointed 
out.  The  conclusion  follows,  from  what  has  been  said  above,  that 
Denson,  who  heard  and  tried  the  cause,  and  not  MoFabland,  who 
denied  the  new  trial,  was  the  proper  officer  designated  bylaw  to  settle 
the  statement;  that  such  statement  is  properly  in  the  record,  and  is 
before  us  for  consideration. 

Turning  now  to  the  record,  is  any  error  apparent  ?  We  think  there 
is.  One  of  the  grounds  on  which  the  motion  was  made  is  that  the  de- 
cision is  against  law.  There  must  be  a  finding  on  all  the  material 
issues  in  a  cause.  In  the  absence  of  findings  on  all  such  issues,  the 
decision  is  against  law.  So  held  in  Knight  v.  Roche^  56  Cal.  15,  ap- 
proved and  followed  (not  cited)  in  Soto  v.  Irvine,  60  Cal.  438.  See 
Brown  v.  Burbank,  59  Cal.  588. 

In  our  judgment,  such  issues  are  not  passed  on  herein.  The  evi- 
dence of  plaintiff,  at  least,  tended  to  show  that  about  the  thirty*first 
day  of  January,  1877,  he  pledged  to  the  defendant,  for  money  lent,  the 
property  alleged  in  the  complaint  to  have  been  converted  by  him. 
This  was  contradicted  by  defendant,  and  it  was  a  material  issue 
whether  the  property  was  pledged  or  not.  There  is  no  finding  on  this 
issue.  There  is  evidence  tending  to  show  that  a  sale  had  been  made 
of  the  property  alleged  to  have  been  pledged  without  the  notice  re- 
quired by  law.  On  this  issue,  which  is  material,  there  is  no  finding. 
Then  th^  decision  being  against  law,  the  plaintiff  is  entitled  to  a  new 
trial. 

In  our  opinion  the  order  should  be  reversed^  and  the  cause  re« 
manded  for  a  new  trial. 


66  Cal.  4ie 

Bailei  V*  BicHARDSOK  and  others.     (No.  8,549. 
Filed  February  10,  1885. 

1.  LBASB—CovE3TAKT—SuBLEA8B~A88iON>rfiNT—' Lessor  and  Sublessee — Lta-> 

BILiTT. 

A  lessor,  by  taking  an  assignment  from  his  lessee,  after  the  latter  has  sublet 
the  premises,  is  not  relieved  of  liability  to  the  sublessee  upon  covenants  con-' 
tained  in  the  original  lease. 

2.  8ame«-£6Tatb  of  Lessor. 

A  lessor  who,  after  an  assignment  to  him  from  his  lessee,  axscepts  the  benefits; 
of  an  under-lease  previously  made,  by  collecting  "rent  from  tte  sublessee,  coipes 
in  as  assignee  efi  Uke  Teversion,  «nd  not  as  owner  of  the  fee.        ' 
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3.  Pbactice— Prater— SunPRrsB—CoNTiKUANCK— New  Trial. 

A  party  who  claims  to  have  been  misled,  or  suffered  surprise,  by  a  prayer  can 
ask  for  a  continuance  t  but  if  he  fails  so  to  ask,  he  has  no  right  to  a  new  trial 
therefor. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  denying  defendants'  motion  for  a  new  trial.  The 
facts  appear  from  the  opinion. 

Oeo»  D.  Shadbume^  for  appellants. 

Sawyer  dt  Ball,  for  respondents. 

MoKiNSTBY,  J.    The  court  below  found : 

"That  on  the  firat  day  of  September,  1868,  the  defendant  Benjamin  Bichard- 
son  leased,  by  his  written  indenture  of  lease.  South  Beach  and  Water  Block 
sixteen,  of  the  city  and  county  of  San  Francisco,  to  Henry  F.  Williams  for  a 
term  of  thirteen  yeai*s.  That  said  indenture  of  lease  was  by  various  mesne 
assignments  vested  in  and  belonged  to  Maurice  Dore,  who  then  entered  into 
possession  of  said  land  under  said  lease,  and  thereafter  paid  said  Richardson 
rent,  stipulated  in  said  lease,  up  to  May  1, 1879.  On  the  second  day  of  Feb- 
ruary, 1874,  the  said  Maurice  Dore  leased  to  plaintiff  and  James  Hartley  that 
part  of  block  sixteen  which  is  two  hundred  feet  by  one  hundred  and  forty 
feet,  on  the  corner  of  King  and  Fifth  sti-eets,  for  the  term  of  seven  years  from 
January  1, 1874.  That  a  copy  of  said  lease  is  attached  to  the  complaint  as 
Exhibit  A  of  this  action.  That  by  the  terms  of  said  lease,  of  which  Exhibit 
A  is  a  copy,  the  lessor,  his  heirs  or  assigns,  covenanted  with  the  lessees,  their 
heirs  or  assigns,  that  upon  the  expiration  of  said  lease  all  buildings  placed  upon 
said  premises  last  above  described,  and  more  particularly  described  in  said 
lease,  of  which  Exhibit  A  is  a  copy,  by  said  lessees,  during  the  term  of  said 
lease,  and  which  should  be  standing  thereon  at  the  expiration  of  said  lease, 
should  be  appraised  by  appraisers  to  be  appointed  by  said  lessor  and  lessees, 
each  of  whom  was  to  appoint  one  appraiser;  and  in  case  they  could  not  agree, 
then  the  two  appraisers  should  choose  a  third  appraiser,  and  the  report  of  a 
majority  of  said  appraisers  should  be  the  appraised  value  of  said  building;  and 
the  lessor,  his  heirs,  executors,  and  assigns,  covenanted  to  pay,  within  thirty 
days  after  said  appraisement,  to  said  lessees,  their  heirs,  executors,  or  assigns, 
two-thirds  of  said  appraised  value  of  said  buildings. 

••That  after  the  execution  of  said  lease,  of  which  Exhibit  A  is  a  copy,  and 
during  the  year  1874,  the  said  Bailey  and  Hartley,  lessees,  erected  on  the 
premises  described  in  Exhibit  A  a  fire-proof  brick  building  covering  the  en- 
tire lot,  at  a  cost  of  fourteen  thousand  two  hundred  and  twenty-five  dollars, 
which  said  building  was  on  said  lot  at  the  expiration  of  said  lease.  Exhibit  A, 
is  still  there  in  good  condition,  and  is  now  of  the  value  of  ten  thousand  dol- 
lars. That  on  or  about  November  9, 1874,  the  said  Hartley  sold,  assigned, 
and  transferred  to  said  Bailey,  the  plaintiff,  all  his  interest  in  said  lease,  Ex- 
hibit A,  and  said  building.  That  on  or  about  the  first  day  of  May,  1879,  the 
defendant  Richardson  purchased  of  said  Dore  the  lease  first  described  in  the 
complaint,  and  the  lease  of  which  Exhibit  A  is  a  copy,  together  with  the  prop- 
erty and  estate  created  thereby,  and  paid  said  Dore  for  said  leases,  and  other 
subleases,  about  twelve  thousand  dollars,  the  purchase  price  thereof,  and  said 
defendant  Richardson  thereby  became  subrogated  to  all  the  rights,  condi- 
tions, covenants,  and  obligations  of  said  Dore.  That  the  defendant  Richard- 
son, for  the  purpose  of  concealing  the  purchase  of  said  lease,  of  which  Exhilnt 
A  is  a  copy,  from  said  plaintiff,  and  defrauding  him  oat  of  the  two-thirds 
valae  of  said  building,  took  the  assignment  of  said  lease,  as  well  as  the  as- 
signment of  all  other  leases  affecting  said  premises,  to  one  William  P.  Lean, 
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who  then  was  a  policeman  of  said  city  and  county,  a  man  without  any  prop- 
erty, and  a  mere  instrument  of  said  Bichardson.  That  the  said  Kichardson 
caused  the  said  assignment  of  the  lease  of  September  1, 1868,  to  said  Lean,  to 
be  recorded  in  the  recorder's  office  of  said  city  and  county,  about  May  1, 1879, 
and  thereupon  took  a  secret  assignment  to  himself.  That  said  Bichardson 
concealed  from  said  plaintiff  the  fact  that  he  was  the  real  owner  of  said  leases, 
and  he  held  out  that  said  Lean  was  the  real  owner.  That,  from  and  in- 
cluding May  1,  1879,  to  the  thirty-first  day  of  December,  1880,  the  termina- 
tion of  said  lease.  Exhibit  A,  said  Bailey  paid  the  monthly  rent  of  said  prem- 
ises occupied  by  him  to  said  Bichardson,  and  said  Bailey  kept  all  the  cove- 
nants and  conditions  on  his  part.  That  previous  to  December  81,  1880,  said 
Bailey  notified  said  Bichardson  that  he  would,  on  said  last-named  day,  at  3 
o'clock  p.  M.,  surrender  possession  of  said  premises  then  occupied  by  him  to 
said  Bichardson,  and  he  did  yield  up  and  surrender  said  premises  at  said  last- 
named  time.  That  on  or  about  the  fifth  day  of  January,  1881,  said  Bailey 
notified  said  Bichardson  that  he  had  appointed  an  appraiser,  in  accordance 
with  the  provisions  of  lease,  Exhibit  A,  to  appraise  the  said  building,  and  re- 
quested said  Bichardson  to  appoint  an  appraiser.  That  said  Bichardson  neg- 
lected and  refused  to  appoint  an  appraiser.  That  by  such  neglect  and  refusal 
aforesaid  the  plaintiff  was  prevented  from  obtaining  an  appraisement  of  said 
building.  That  defendant  Lean  did  not,  on  the  first  day  of  May,  1879,  nor  at 
any  other  time,  procure  an  assignment  to  him  of  lease  first  mentioned  iu  the 
complaint,  or  together  with  all  the  right,  title,  and  interest  of  Maurice  Dora 
in  or  to  the  premises  leased,  but  the  said  Bictiardson  did  procure  said  assign- 
ment to  the  said  Lean,  as  hereinbefore  stated,  as  a  cover  for  the  purposes 
hereinbefore  stated.  That  the  defendant  Lean  never  took  or  remained  in  the 
possession  of  said  premises  described  in  said  lease,  or  any  part  thereof,  but 
the  same  was  taken  possession  of  December  31, 1880,  by  said  Bicliardson, 
who  still  remains  in  possession  thereof.  That  said  Lean  did  not  remain  in 
possession  of  said  premises,  or  any  part  thereof,  until  February  23,  1881,  or 
at  all,  nor  was  he  ejected  therefrom  under  a  writ  of  possession  sued  out  in 
the  case  of  Benjamin  Richardson  v.  Wm,  P.  Lean.  That  such  an  action  wiis 
instituted  in  the  superior  court  of  tlie  city  and  county  of  San  Francisco,  and 
said  lease  declared  forfeited,  but  the  same  was  done  for  the  sole  purpose  of 
concealing  the  aforesaid  fraud  between  said  Bicliardson  and  Lean,  That  said 
plaintiff,  at  the  institution  of  this  action,  and  up  to  the  time  of  tlie  surrender 
of  the  said  premises  described  in  Exhibit  A,  was  the  sole  owner  of  said  build- 
ing on  said  premises,  and  the  same  has  not  been  sold  for  taxes." 

The  findings  determine  issues  made  by  the  pleadings,  and  there 
was  evidence  to  justify  them. 

It  is  contended  by  appellants  that  the  assignment  by  Dore  of  the 
two  leases  and  of  his  rights  under  them,  if  made  at  all,  were  made  to 
Lean  and  not  to  Bichardson.  The  complaint  charges,  and  the  court 
below  found,  that  the  assignment  by  Dore  of  the  under-lease,  and  of 
.his  rights  as  lessor,  was  made  actually  to  defendant  Bichardson,  but 
in  form  to  defendant  Lean, — ^^an  irresponsible  person, — for  the  pur- 
pose of  depriving  plaintiff  of  the  benefit  of  his  oovenant,  and  to  avoid 
the  payment  by  Richardson  of  the  two-thirds  of  the  value,  etc.  The 
evidence  sustained  the  finding.  The  court — clothed  with  the  juris- 
diction of  a  coi\rt  of  equity^ — having  found  that  Bicliardson  was  the 
real  assignee,  was  /empowered  to  proceed  to  a  judgment  .in  favor  of 
plaintiff  upon  the  covenant.    Treating  Bichardson  as  the  assignee 
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of  Dore's  rel'ersion  and  of  the  under-lease,  and  of  Dore's  interests 
thereiu,  there  can  be  no  doubt  that  the  covenant  (requiring  payment 
of  two-thirds  of  the  value  of  any  building,  etc.)  is  binding  upon  him, 
since  the  assignment  was  made  prior  to  the  breach  of  the  covenant, 
and  the  covenant  was  entered  into  by  the  parties  to  the  under-lease, 
"for  themselves,  their  heirs,  executors,  administrators,  and  assigns." 
Spencer* 8  Case,  5  Reports,  16;  Lametti  v.  Anderson,  6  Cow.  307; 
Thompson  v.  Rose,  8  Cow.  269;  Coffin  v.  Talman,  8  N.  Y.  465;  1 
Washb.  Real  Prop.  331;  2  Rob.  Pr.  94;  Tayl.Landl.  &  Ten.  260. 

The  statute  is  declaratory  of  the  rule.  Section  1464  of  the  Civil 
Code  reads : 

"A  covenant  for  the  addition  of  some  new  thing  to  real  property,  or  for 
the  direct  benefit  of  some  part  of  the  property  not  then  in  existence  or  an- 
nexed thereto,  when  contained  in  a  grant  of  an  estate  in  such  property,  and 
made  by  the  covenantor  expressly  for  his  assigns,  or  to  the  assigns  of  the 
covenantee,  runs  with  the  land  so  far  only  as  the  assigns  thus  mentioned  are 
concerned." 

In  such  case  the  assignee  is  liable  only  for  breaches  of  the  cov- 
enant occurring  after  he  has  acquired  the  estate,  and  before  he  has 
parted  with  it,  or  ceased  to  enjoy  its  benefits.     Civil  Code,  1466. 

It  is  urged  by  appellants  that  defendant  Richardson  is  not  bound 
by  the  covenants  of  the  sublease  because  he  came  in  under  an  elder 
and  superior  estate.  In  Whitton  v.  Peacock,  2  Ring.  N.  C.  412,  it  was 
held  that  where  the  lessor  had  only  an  equity,  the  assignee  of  the  lessor 
did  not  take  the  benefit  of  certain  covenants  of  the  lease.  At  com- 
mon law  no  such  right  passed  to  the  assignee  of  the  reversion,  and 
the  English  statute,  (32  Henry  VIII.  c.  34,)  which  enables  the  as- 
signee of  the  reversion  to  sue  on  contracts  made  by  his  predecessor, 
conferred  that  right  only  on  the  assignees  of  the  legal  title.  See  ar- 
gument of  Whightman,  p.  419.  Rut  the  term  of  Dore  was  a  legal 
estate,  and,  as  we  have  seen,  section  1464  of  the  Civil  Code  applies 
to  grants  of  any  estate.  Ry  section  823  of  the  same  Code  it  is  pro- 
vided :  "Whatever  remedies  the  lessee  of  any  real  property  may  have 
against  his  immediate  lessor  for  the  breach  of  any  agreement  in  the 
lease,  he  may  have  against  the  assigns  of  the  lessor,"  etc. 

In  Chaworth  v.  Phillips,  Moore,  876,  fuit  resolve,  que  si  un  lease 
soitfait  sur  condition  desire  void  si  lOi.  ne  soil  pay  al  un  certaine  jour, 
7e  grantee  del  revertion  n*entera  pur  tiel  condition  quia  est  collateral. 
Resolve  auri  que  si  un  lessee  pur  20  ansfait  lease  pur  10  ans  sur  ascu 
conditio7i,  et  puis  le  lessee  pur  20  ans  surrender  al  cestuyen  revertion, 
que  cestuy  en  revertion  ne  prendra  benefit  del  condition,  quia  il  est  eins 
dun  auter  estate  paramount » 

It  may  be  conceded  that  by  our  law  the  merger  of  the  term  of  the 
original  lessee  in  the  estate  of  his  lessor  would  not  render  the  latter 
liable  on  the  covenants  of  the  under-lease.  There  is  no  privity  of  es- 
tate or  contract  between  an  original  lessor  and  a  subtenant,  and  such 
v.5p;uo.10— '68  -  - 
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privity  would  not  be  created  merely  by  the  surrender  of  the  original 
tenant, — a  matter  between  him  and  his  lessor.  A  tenant  may  sur- 
render his  estate  to  his  landlord,  but  if  he  have,  since  its  commence- 
ment, created  some  minor  interest  out  of  it,  or  have  made  an  under- 
lease, he  cannot,  by  surrendering,  destroy  the  charge  or  affect  the 
estate  of  the  under-lessee.  1  Washb.  Beal  Prop.  360,  and  cases  cited 
in  note.  Although  the  tenant  cannot  prejudice  the  interest  of  the 
under-lessee,  yet  he  will  lose  the  rent  he  has  reserved  upon  the  un- 
der-lease, for  the  rent  is  incident  to  the  reversion;  nor  can  the  sur- 
renderee have  it,  for,  though  the  reversion  to  which  it  was  incident 
has  been  conveyed  to  him,  yet,  as  soon  as  it  was  so  conveyed,  it 
merged  in  the  greater  reversion ;  so  that  the  consequence  is  that,  nei- 
ther the  surrenderor  nor  surrenderee  being  entitled  to  the  rent,  the 
under-lessee  holds  without  payment  of  any  rent  at  all,  excepting  where 
the  contrary  has  been  expressly  provided  by  statute.  In  England  it 
is  now  provided  by  statute  (8  &  9  Vict.  c.  106,  §  9)  that  wh^n  the  re- 
version expectant  on  a  lease  of  any  tenements  or  hereditaments,  etc., 
is  surrendered,  or  merges,  the  estate  which,  for  the  time  being,  confers, 
as  against  the  tenant  under  the  lease,  the  next  vested  right  to  the 
premises,  is  to  be  deemed  the  reversion  expectant  on  the  lease,  to  the 
extent  and  for  the  purpose  of  preserving  such  incidents  to  and  obliga- 
tions on  the  reversion  as,  but  for  the  surrender  and  merger,  would 
have  subsisted.  Smith,  Landl.  &  Ten.  231,  232,  and  note.  We  know 
of  no  provision  of  the  Codes  of  this  state  which  has  the  effect  of  the 
statute  referred  to  above. 

But  here  defendant  Bichardson  took  a  tormal  assignment  of  the  re- 
versionary interest  of  his  lessee,  and  also  an  assignment  of  the  sub- 
lease, and  of  the  rights  of  Dore — the  assignee  of  the  original  lessee 
— thereunder.  The  assignment  of  the  estate  of  the  original  lessee  to 
Bichardson  might,  as  between  the  parties  to  that  assignment,  be  held 
to  be  a  surrender,  and  a  drowning  or  extinguishment  of  the  original 
lease.  But  the  court  below  found  that  Bichardson  (in  the  name  of 
Lean)  claimed  the  benefits  of  the  under-lease,  receiving  and  collecting 
from  plaintiff  the  rents  therein  reserved.  Under  these  circumstances 
the  court  was  justified  in  finding  that  Bichardson  came  in  as  assignee 
of  the  reversion  of  plaintiff's  lessor,  and  not  as  owner  of  the  fee. 
There  was  no  merger,  because  he  elected  to  keep  the  two  estates  sep- 
arate. Gaiming  the  benefits  of  Dore's  contract,  he  is  estopped  from 
denying  that  he  has  succeeded  to  his  responsibilities. 

It  is  contended  the  judgment  should  be  reversed  because  appellants 
were  taken  by  surprise  at  the  trial ;  that  in  the  prayer  of  plaintiff's 
complaint  he  asks  that  appraisers  be  appointed  to  estimate  the  value 
of  the  building,  but  the  court  permitted  witnesses  to  testify  to  the 
value.  There  is  a  prayer  for  general  relief.  When  evidence  of  the 
value  of  the  building  was  offered,  the  objection  was  taken  that  such 
evidence  was  immaterial.    The  defendants  did  not  ask  for  a  contin- 
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nance.  The  evidence  was  admissible  under  the  averments  of  the  com- 
plaint,  and  certainly  was  material.  If  counsel  was  misled  by  the 
prayer  (and  this  can  be  said  to  be  surprise)  he  could,  so  far  as  ap- 
pears, have  relieved  himself  of  the  consequences  by  an  application 
for  such  a  postponement  as  would  have  enabled  him  to  secure  the 
attendance  of  witnesses  to  the  matter  of  value.  Defendants  were  not, 
therefore,  entitled  to  a  new  trial  on  the  ground  of  surprise.  Schell- 
hou8  v.Ball,  29  Cal.  605. 
Judgment  and  order  affirmed. 

We  concur:    McKeb,  J.;  Eoss,  J. 


Adelsdobfeb  v.  Ehbman  and  others.     (No.  8,784.] 

Filed  February  16, 1885. 
Findings  Held  Sustained  bt  ths  Kvidencb. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Naptkaly,  Friedenrich  d  Ackeman,  for  appellants. 

Rosenbaum  dt  Scheeline,  for  respondents. 

By  the  Court.  The  contract  found  by  the  court  is,  in  legal  effect, 
the  contract  alleged  in  the  complaint,  and  there  was  evidence  to  sus** 
tain  the  finding  as  to  misrepresentations. 

Judgment  and  order  affirmed. 


ee  Cal.  441 

CoLB  V.  FiSHEB.    (No.  8,767.) 
Filed  February  17, 1885. 

1.  Actions  on  Contract  in  Justice's  Court^— Summons— Place  of  Service. 

Where  a  person  has  contracted  to  perform  an  obligation  at  a  particular  place, 
while  he  resides  in  a  different  county,  an  action  may  be  brought  thereon  in  the 
justice's  court,  either  in  the  county  "where  the  defendant  resides  or  where  the 
obligation  is  to  be  performed ;  and  if  in  the  latter  case,  the  summons  mav  be 
served  out  of  the  county  where  the  action  is  brought,  t.  «.,  in  the  county  where 
defendant  resides ;  and  this  rule  applies  though  the  action  is  not  brought  on 
the  contract,  but  to  recover  damages  for  a  breach  thereof;  the  contract  in  the 
latter  case  constituting  the  basis  of  the  action,  and  out  of  which  the  right  arises. 

2.  Statutb— Repeals  by  Implication. 

Repeals  by  implication  are  not  favored  in  law,  and  there  Is  nothing  to  sup- 
port the  implication  that  section  106,  Code  Civil  Proc.  Cal.,  repeals  section  832 
or  section  &48,  Code  Civil  Proc 

Department  2.    Appeal  from  the  superior  court  of  the  county  of 
Los  Angeles. 
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Oeo.  W.  Tyler,  for  appellant. 

Brunson  dt  Wells,  for  respondent. 

Sharpstein,  J.  To  the  general  rule  that  a  summons  cannot  be 
served  out  of  the  county  of  the  justice  before  whom  the  action  is 
brought  there  are  certain  exceptions,  one  of  which  is  **wben  an  action 
is  brought  against  a  party  who  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  a  different  county,  in  which 
case  the  summons  may  be  served  in  the  county  in  which  he  resides." 
Code  Civil  Proc.  848. 

By  subdivision  7  of  section  832, Code  Civil  Proc, it  is  provided: 

''When  a  person  has  contracted  to  perform  an  obligation  at  a  paiticular 
place,  and  resides  in  another  county,  township,  or  city,  the  township  or  city 
in  which  such  obligation  is  to  be  performed,  or  in  which  he  resides,  and  the 
township  or  city  in  which  the  obligation  is  incurred,  shall  be  deemed  to  be 
the  township  or  city  in  which  it  is  to  be  performed,  unless  there  is  a  special 
contract  to  the  contrary.** 

The  plaintiff,  in  the  action  which  the  appellant  seeks  to  have  the 
justice  prohibited  from  proceeding  in,  alleged  that  the  obligation  which 
constituted  the  basis  of  the  action  was  to  be  performed  in  Los  Angeles; 
that  such  was  the  contract.  Such  being  the  fact,  it  was  optional  with 
the  plaintiff,  in  the  action,  to  bring  it  in  the  township  or  city  where 
the  obligation  was  to  be  performed,  or  in  which  defendant  resided. 
It  is  claimed  that  the  action  was  not  brought  upon  a  contract,  but  to 
recover  damages  for  the  breach  of  a  contract.  Still,  the  contract  con- 
stituted the  basis  of  the  action,  and  the  right  of  action  is  one  arising 
out  of  it. 

We  discover  no  repugnancy  between  the  provisions  above  cited  and 
those  contained  in  section  106,  Code  Civil  Proc.  Repeals  by  implica- 
tion are  not  favored,  and  in  our  opinion  there  is  nothing  here  to  sup- 
port such  an  implication. 

Judgment  affirmed. 

We  concur:     Thornton,  J.;  Myriok,  f. 
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Oliveb,  Adm*r,  v.  Blair  and  another.    (No.  8|809.) 

Filed  February  18,  1885. 

Apfeal  Dtsmtssed  as  to  defendants,  who  waived  a  right  to  appeal  by  stipulation 
in  the  lower  court. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

W.  S.  Goodfellow,  for  appellant. 

W.  Af.  Pierson,  A,  Comte,  Jr.,  and  Jos.  Napthaly,  for  respondents. 

By  the  Goubt.  In  this  case  the  defendants,  D.  B.  Blair  and  Mac- 
farlane,  Blair  &  Co.,  by  stipulation  in  the  lower  court,  waived  their 
appeal  to  this  court;  and  thereafter  and  thereupon  satisfaction  of  the 
judgments  against  them  was  entered.  A  motion  is  made  to  dismiss 
the  appeal  of  the  defendants  above  named,  which  is  granted. 

Appeal  dismissed. 
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SUPREME  COURT  OF  OREGON. 


Bowles  r.  Doble. 
Filed  February  9,  1885. 

1.  PRACTrcE— Oregon— Motion  for  Judgment  on  the  Pleadings. 

A  party  to  an  action,  when  it  comes  on  for  trial,  is  entitled  to  any  advantagt 
In  hla  favor  of  defects  in  the  pleadings  of  his  adversary ;  but  there  is  in  Oregon 
no  such  proceeding;  eo  nomine  as  a  motion  for  Judgment  on  the  pleadings. 

2.  Promissory  Note— Promise  to  fat  Attorney's  Fees. 

A  promise  in  a  promissory  note  to  pay  such  attorney's  fees  as  the  court  may 
think  just,  in  case  the  payee  is  compelled  tc  enforce  payment  by  action,  does 
not  give  the  payee  the  power  of  assessing  such  fees  and  suing  for  their  re- 
covery. 

3.  Same— Note  as  Collateral  Security  for  Another  Notb—Riohts  of  Payee. 

A  noie  given  as  security  for  another  note,  confers  on  him  to  whom  it  was  de- 
livered no  right  of  action  for  an  amount  greater  than  that  of  the  note  secured, 
principal  and  interest. 

Appeal  from  Umatilla  county. 

Lucian  Everts^  for  appellant. 

Turner^  Bailey  dt  Ballery,  for  respondent. 

Thater,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Umatilla,  rendered  in  an  action  in  favor  of  the  re- 
spondent,  against  the  appellant,  for  the  recovery  of  the  payment  of  a 
promissory  note.     The  complaint  in  the  action  was  as  follows,  viz. : 

"That  on  December  10,  1881,  the  above-named  defendant  made,  executed 
and  delivered  to  one  Edward  D.  Tattle,  for  value  received,  at  Weston,  Ore- 
gon, a  certain  promissory  note,  in  words  and  figures  as  follows: 

"8500.00.  Weston,  Oregon,  December  10,  1881. 

"On  or  before  the  fifteenth  June,  after  date,  without  grace,  I  promise  to 
pay  to  the  order  of  Edward  D.  Tuttle,  at ,  five  hundred  ($500.00)  dol- 
lars, in  gold  coin  of  the  United  States  of  America,  with  interest  thereon  in 
like  gold  coin  at  the  rate  of  ten  per  cent,  per  annum,  from  date  until  paid, 
for  value  received ;  and  in  case  suit  or  action  is  instituted  to  collect  this  note, 
or  any  portion  thereof,  1  promise  to  pay  such  additional  sum  as  the  court  may 
adjudge  recutonable  as  attorney  fees  in  said  suit  or  action.  S.  Doble. 

"That  said  note  wjis  for  value  duly  indorsed  and  transferred  to  this  plain- 
tiff, who  is  now  the  owner  and  holder  thereof,  and  that  the  same  has  not  been 
paid,  excepting  the  sum  of  S113.05,  paid  thereon  the  tenth  day  of  December, 
1888,  and  that  the  balance  due  thereon  is  due  and  owing  from  the  defendant 
to  the  plaintiff.  That  fifty  ($50)  dollars  is  a  reasonable  attorney  fee  in  this 
action." 

Therefore,  plaintiff  and  respondent  here  prayed  judgment  in  said 
complaint  for  the  sum  of  $486.95,  and  interest  thereon  at  the  rate  of 
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10  por  cont.  per  annum  from  the  tenth  day  of  December,  1883,  and 
for  $50  attorney  fees,  and  for  his  costs  and  disbursements  in  said  ac- 
tion to  be  taxed. 

The  appellant  filed  an  answer  to  the  complaint,  whereupon  the  re- 
spondent filed  a  motion  for  judgment  upon  the  pleadings.  Upon  the 
tUing  of  said  motion  the  appellant  presented  an  amended  answer, 
and  moved  the  court  for  leave  to  file  the  same.  The  following  is  the 
substance  of  the  proposed  amended  answer: 

(1)  Defendant  admits  the  making  of  the  note  set  out  in  the  complaint,  and 
its  delivery  to  said  Edward  D.  Tuttle;  (2)  denies  that  said  note  was,  for  value 
or  otherwise,  duly  or  at  all  indorsed  or  transferred  to  plaintiff,  except  in  the 
manner  hereinafter  stated ;  (3)  denies  that  the  plaintiff  is  the  owner  or  holder 
thereof,  except  as  hereinafter  stated;  (4)  denies  that  said  note  has  not  been 
paid,  except  as  hereinafter  stated;  (5)  avers  that  there  is  nothing  whatever 
due  or  owing  from  defendant  to  plaintiff  on  account  of  said  note  or  interest 
thereon,  or  otherwise,  except  as  hereinafter  stated;  (6)  denies  that  $50  or  any 
sum  is  a  reasonable  attorney  fee  in  this  action;  (7)  avers  that  plaintiff  is  not 
entitled  to  recover  any  attorney  fee  in  this  action. 

Defendant,  for  a  further  answer  and  defense,  avers: 

(1)  That  in  the  month  of  April  or  May,  1882,  and  before  the  said  note  was 
due,  he  paid  to  the  said  Edward  D.  Tuttle,  who  was  at  said  time  the  owner 
and  holder  of  said  note,  the  full  amount  due  thereon,  and  that  said  Tuttle,  at 
said  time,  delivered  said  note  to  defendant. 

(2)  That  at  about  the  time  of  the  making  of  said  note,  and  in  order  to  se- 
cure the  payment  thereof,  defendant  executed  and  delivered  to  said  Tuttle  a 
chattel  mortgage  on  a  certain  saw-mill,  which  was  at  said  time  owned  by  de- 
fendant, and  which  was  then  situated  on  the  Blue  mountains,  about  eight 
miles  in  a  soutii-easterly  direction  from  the  town  of  Weston,  in  said  Umatilla 
county,  and  which  said  chattel  mortgage  was  duly  filed  in  the  county  clerk's 
office  of  said  county,  and  remained  on  file  at  the  time  of  the  transactions 
hereinafter  stated. 

(3)  That  at  the  time  of  the  said  payment  by  defendant  of  said  note  to  said 
Tuttle,  plaintiff  was  the  owner  and  holder  of  a  certain  promissory  note,  dated 
on  November  6,  1880,  and  which  had  been  made  and  delivered  by  defendant 

.  to  one  T,  L.  Edwards,  wherein  and  whereby  defendants  promised  to  pay  said 
Edwards  the  sum  of  $25J7.50,  and  interest  thereon  at  the  rate  of  10  per  cent, 
per  year  from  date  until  paid,  and  wtiich  said  note  had  been  assigned  by  said 
Edwards  to  the  plaintiff  herein. 

(4)  That  in  said  month  of  April  or  May,  1882,  plaintiff  was  threatening 
and  endeavoring  to  collect  from  defendant  the  amount  due  from  him  on  said 
Edwards  note  of  6237.50  by  means  of  an  action  at  law,  and  that  in  order  to 
prevent  litigation,  and  as  security  for  the  payment  of  said  Edwards  note, 
defendant  delivered  to  plaintiff  said  Tuttle  note  of  $500,  secured  by  mort- 
gage as  aforesaid,  to  be  held  by  plaintiff  as  a  pledge  and  collateral  security  for 
the  payment  of  said  Edwards  note,  which  said  delivery  was  made  by  defend- 
ant.to  plaintiff  after  he  had  paid  the  said  Tuttle  the  amount  due  thereon,  anl 
of  which  said  payment  plaintiff  was  informed  by  defendant  at  the  time  of  said 
delivery;  and  plaintiff,  at  or  about  the  time  of  said  delivery,  gave  to  defend* 
ant  a  writing  in  which  he  admitted  and  stated  that  said  Tattle  note,  for  8500, 
was  deliver^  to  him  by  defendant  to  be  held  as  security  for  the  payment  of 
the  said  Edwards  note  for  •237.50. 
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[(5)  That  on  or  about  November  20,  1883,  in  the  city  of  Walla  Walla, 
Washington  TeiTitory,  and  before  the  commencement  of  this  action,  the  de- 
fendant tendered  to  the  plaintiff  $325  in  payment  of  the  said  principal  and 
interest  then  due  on  said  Edwards  note,  but  plaintiff  refused  to  accept  the 
same. 

(6)  That  on  or  about  the  twenty-second  day  of  November,  1833,  and  after 
the  making  said  tender,  plaintiff  caused  said  saw-mill  to  be  sold  by  the  sheriff 
of  Umatilla  county,  in  satisfaction  of  said  chattel  mortgage  hereinbefore  men- 
tioned and  described,  and  realized  therefrom  the  sum  of  ^150,  which  defend- 
ant avers  should  be  credited  as  a  payment  on  said  Edwards  note.  And  de- 
fendant avers  that  plaintiff  caused  said  saw-mill  to  be  sold  as  aforesaid  without 
having  first  obtained  a  decree  of  this  court  authorizing  him  to  sell  tbe  same; 
and  defendant  avers  that  said  sum  of  $150  was  paid  to  said  sheriff,  at  the  time 
of  said  sale,  by  one  James  T,  Wisdom,  who  was  at  said  time  acting  as  de- 
fendant's agent  for  the  purpose  of  buying  said  mill,  and  that  said  sum  of 
$150  Wiis  furnished  by  defendant  to  said  Wisdom  for  the  purpose  of  making 
said  purchase. 

(7)  Defendant  avers  that  he  was  always  ready  and  willing  to  pay  to  plain- 
tiff said  sum  of  $325,  from  and  after  the  time  of  making  said  tender  as  afore- 
said until  the  time  of  said  sale  of  said  mill,  and  said  receipt  by  plaintiff  of 
said  sum  of  $150,  and  that  he  has  since  said  time  been  always  ready  and  will- 
ing to  pay  to  plaintiff  the  balance  due  on  said  Edwards  note,  to-wit,  the  sum 
of  $175,  and  now  pays  the  same  into  this  court.] 

The  said  motions  were  both  overruled  by  the  conrt.  The  respond- 
ent thereupon  demurred  to  the  original  answer,  and  the  appellant, 
having  confessed  the  same,  by  leave  of  the  said  court  filed  an  amended 
answer,  which,  with  the  exception  of  an  additional  paragraph,  that 
plaintiff  had  not  commenced  any  action  or  suit  to  recover  anything 
due  upon  the  Edwards  note,  was,  in  all  respects,  like  the  one  first 
proposed  to  be  filed  by  him,  leaving  off  the  part  thereof  included  in 
brackets,  being  the  fifth,  sixth,  and  seventh  paragraphs  of  the  amended 
answer.  The  court  had  refused  leave  to  appellant  to  file ;  the  court 
having  probably  indicated,  upon  the  hearing  of  said  motion,  that  it 
would  not  permit  said  proposed  amended  answer  to  be  filed,  in  con- 
sequence of  the  matter  contained  in  said  paragraphs.  After  said 
amended  answer  was  so  filed,  the  respondent,  without  replying  or  de- 
murring thereto,  filed  a  motion  for  judgment  upon  the  pleading  for 
the  sum  of  $237.50,  with  interest  thereon  at  the  rate  of  10  per  cent, 
per  annum  from  November  6, 1880,  and  for  the  sum  of  $50  attorney's 
fees  in  said  action,  upon  the  ground  that  the  answer  filed  admitted  that 
said  sums  were  due  respondent  from  appellant.  The  court  granted 
the  motion,  and  thereupon  the  judgment  herein  appealed  from  wa3 
entered.  The  practice  of  giving  judgment  upon  the  pleadings  prevails 
to  a  considerable  extent  in  this  state,  though  we  have  no  statute  au- 
thorizing it,  except  when  the  answer  contains  new  matter  constitut- 
ing a  defense  or  counter-claim,  and  the  plaintiff  fails  to  reply  or  de- 
mur thereto.     Section  77,  GivU  Code. 

The  practice  under  the  New  York  Code  has  been  followed  in  grant- 
ing such  relief;  but  Ibat  is  no  authority  for  it,  as  the  New  York  Code 
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contains  an  express  provision  upon  the  subject,  and  which  is  omitted 
from  the  Code  of  Oregon.  A  party  to  an  action  will  necessarily,  when 
it  comes  on  for  trial,  be  entitled  to  any  advantage  in  bis  favor  in  con- 
sequence of  defects  in  his  adversary's  pleading,  but  there  is  no  such 
procedure  eo  nomine  as  a  motion  for  judgment  on  the  pleadings.  The 
objection  to  such  a  practice  is  that  it  is  not  in  harmony  with  the 
spirit  of  the  Code.  Its  tendency  is  to  deprive  a  party  of  a  substan- 
tial right  by  a  mere  defect  in  his  pleading  that  could  be  cured  by  an 
amendment,  and  which  should  never  be  permitted  by  a  court  at  niai 
prius.  I  can  imagine  no  more  serious  abuse  of  justice  than  the  tol- 
eration of  a  kind  of  technical,  stray  practice  that  sacrifices  substance 
to  form. 

In  the  case  at  bar  the  appellant  has  evidently  been  deprived  of  a 
good,  honest  defense  to  the  respondent's  cause  of  action,  and  if  he  had 
stood  upon  the  motion  to  amend  the  original  answer,  and  not  have  filed 
any  further  answer,  I  should  have  been  in  favor  of  a  reversal  of  the 
judgment  upon  the  ground  of  the  denial  of  that  motion;  but  he  filed 
a  further  answer,  and  thereby  waived,  I  think,  the  error  of  the  court 
in  refusing  to  allow  him  to  amend.  In  the  latter  answer  he  omitted 
the  gist  of  his  defense, — the  fact  that  respondent  had  realized,  by  the 
sale  of  mortgaged  property  under  the  mortgage  to  secure  payment  of 
the  Tuttle  note,  the  sum  of  $150,  and  had  tendered  the  balance  due 
upon  the  Edwards  note.  The  respondent  took  advantage  of  that 
omission,  and  again  filed  a  motion  for  judgment  for  the  full  amount 
of  the  Edwards  note,  which  was  all  the  appellant  owed  him  in  the 
first  instance,  and  about  twice  what  he  owed  him  when  he  commenced 
the  action.  It  would  be  a  sad  commentary  upon  courts  of  justice  if 
a  party,  through  their  instrumentality,  could  enforce  the  payment  of 
a  debt  in  full  when  half  of  it  had  been  paid,  and  the  fact  so  appeared 
to  the  court  by  the  sworn  allegations  of  the  party  before  it  at  the  time 
its  authority  was  called  into  exercise.  The  court  below  in  this  case 
could  not,  it  is  true,  consider  the  said  allegations  of  the  first  amended 
answer,  but  it  had  the  power,  in  furtherance  of  justice,  to  order  the 
answer  which  was  before  it  amended.  But  the  authority  of  circuit 
courts  in  such  cases  is  discretionary,  and  can  be  reviewed  only  when 
the  discretion  has  been  abused.  Nor  will  this  court  undertake  to  re- 
verse or  modify  a  judgment  given  upon  a  motion  upon  the  pleadings, 
whatever  its  views  might  be  as  respects  the  propriety  of  that  charac- 
ter of  practice,  if  it  appear  from  the  pleadings  that  the  party  was 
clearly  entitled  to  the  judgment.  When  the  appellant  delivered  to 
the  respondent  the  Tuttle  note  as  collateral  security  for  the  payment 
of  the  Edwards  note,  he  may  have  made  himself  liable  upon  the  for- 
mer note,  but  to  no  further  extent  than  the  amount  due  on  the  lat- 
ter note.  He  admits  in  his  complaint  that  $113.05  was  paid  upon 
the  Tuttle  note  on  the  tenth  day  of  December,  1883;  that  payment 
must  have  been  made  after  the  note  came  into  his  hands,  as  it  was 
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turned  over  to  bim,  according  to  tbe  appellant's  answer^  aboat  April 
or  May,  1882,  and  bis  pleading  would  indicate  tbat,  as  he  counted 
upon  tbe  whole  note  as  due  in  his  bands,  less  that  payment,  and 
which  payment,  by  fair  inference,  must  have  been  made  to  bim. 
There  was  but  one  debt  upon  both  notes,  and  a  payment  upon  either 
would  liquidate  it  the  same.  According  to  this  view,  the  pleadings 
did  not  show  that  appellant  owed  the  respondent  $237.50,  and  in- 
terest; that  he  only  owed  him  $124.45,  with  interest  upon  $237.50 
from  November  6, 1880,  to  the  tenth  day  of  December,  1883,  at  the 
rate  of  1  per  cent,  per  month,  amounting  to  $88.17;  and  interest  on 
$212.62,  at  the  same  rate,  to  the  time  the  judgment  was  entered,  July 
15,  1884,  amounting  to  $15,23,  making  in  the  aggregate  $227.85, 
instead  of  $325.  The  fifty-dollar  attorney  fee  should  not  have  been 
allowed.  The  allowance  of  an  attorney  fee  by  the  terms  of  said  note 
was  to  be  such  additional  sum  as  the  court  might  adjudge  reasonable. 
It  was  alleged  in  tbe  complaint  that  $50  was  a  reasonable  attorney 
fee  in  the  action.  That  was  denied  in  the  answer,  thus  raising  an 
issue  to  be  tried  like  any  other  fact  in  the  case,  either  before  the  court 
or  before  tbe  court  and  jury.  It  has  not  been  tried  before  either. 
If  tried  before  the  court,  as  I  indi\idually  think  it  might  have  been, 
there  should  be  a  finding  as  to  what  amount  would  have  been  a  rea- 
sonable fee.  No  such  trial  has  been  had,  nor  could  be  on  a  motion 
for  judgment  upon  the  pleading.  The  allowance  of  the  motion  cut 
off  all  trial  of  any  issue  in  the  case.  The  judgment  should  be  modi- 
fied in  respect  to  the  amount,  as  before  mentioned,  and  by  the  dis- 
allowance of  the  said  $50,  the  attorney  fee.  Neither  party  should 
recover  costs  of  this  court. 

Waldo,  C.  J.,  and  Lord,  J.,  concur  in  the  result. 


Van  Winkle  v.  Johnson. 

Filed  February  10, 1885. 

Co-Sureties— Costs— Contribution  — Payment  by   One  Surety  before. 
Judgment. 

If  a  judgment  is  recovered  from  co-sureties  of  a  promissory  note,  each  surety- 
is  liable  for  bis  aliquot  portion  of  the  costs,  and  one  is  not  relieved  of  such 
liability,  after  the  action  has  been  entered,  by  paying  his  portion  of  the  amount 
of  the  note.  ' 

Same— WiLLTNON ESS  to  Pat,  Unaccompanied  by  Offer. 

Willingness,  unaccompanied  by  an  offer  to  pay  a  note  by  a  co*8uretv  be- 
fore suit  is  commenced,  Is  not  sufficient  to  relieve  such  co-surety  from  liability 
for  costs  after  a  recovery  of  judgment. 

Same— Failure  to  Serve  Process  on  One  Surety  in  Original  Action. 
In  a  suit  for  contribution  in  the  matter  of  costs  between  two  co-sureties,  after 
judgment  against  them  upon  their  undertaking,  it  will  not  avail  the  defendant 
to  show  that  he  was  not  served  with  process  in  the  original  action. 


Digitized  by 


Google 


Or.]  YAN   WINKIiS  V.  JOHNSON.  923 

Appeal  from  Umatilla  connty. 

Lucian  Everts,  for  appellant. 

Turner,  Bailey  <t  Ballery,  for  respondent. 

LoBB,  J.  The  plaintiff  and  defendant  were  sureties  upon  a  prom- 
issory note  executed  by  one  James  Johnson  to  the  First  National 
Bank  at  Walla  Walla.  James  Johnson  died  insolvent.  After  the  note 
became  due,  the  defendant  called  upon  the  payee  and  expressed  his 
willingness  to  pay  his  part  or  share  of  the  note,  but  he  did  not  pay 
or  offer  to  pay  the  same.  He  also  made  some  effort  to  notify  the 
plaintiff  of  his  readiness  to  make  such  payment  of  his  aliquot  part, 
but  the  information  was  never  communicated  to  the  plaintiff.  Sub- 
sequently, the  holder  and  payee  of  the  note  brought  an  action  to  en- 
force its  collection,  but  the  defendant  was  not  served  with  process 
after  the  action  was  commenced,  but  before  judgment  was  recovered 
the  defendant  paid  to  the  bank  his  moiety  of  the  note.  Thereafter  a 
judgment  was  recovered  against  the  plaintiff  for  the  balance  due  upon 
the  note,  including  costs,  and  a  certain  sum  adjudged  reasonable  as 
attorney's  fee,  as  stipulated  in  the  note.  This  suit  is  brought  to  com- 
pel the  defendant  to  contribute  his  share  or  moiety  in  payment  of 
such  costs  and  attorney's  fee.  The  defendant  insists  that  he  is  not 
liable,  for  the  reason  that  he  has  paid  his  part,  and  that  the  additional 
expenses  incurred  as  incidents  of  the  action  was  due  to  the  default 
and  negligence  of  the  plaintiff.  The  right  to  contribution  is  based 
upon  the  maxim,  '* Equality  is  equity."  Originally  it  was  enforced 
only  in  equity,  and  on  principles  of  natural  justice.  The  right  to  it 
did  not  depend  upon  contract,  but  sprung  from  equitable  considera- 
tions, arising  out  of  the  relation  of  the  parties  to  each  other,  and  the 
fact  of  a  common  interest  and  a  common  burden  to  bear.  "The  right 
to  contribution,"  says  Church,  0.  J.,  "between  co-sureties,  depends 
upon  principles  of  equity,  rather  than  upon  contract.  It  is  well 
settled  that  the  liability  exists,  although  the  sureties  are  ignorant  of 
each  other^s  engagement.  The  equity  springs  out  of  the  proposition 
that  when  two  or  more  sureties  stand  in  the  same  relation  to  a  prin- 
cipal, they  are  entitled  equally  to  all  the  benefits,  and  must  bear 
equally  all  the  burdens  of  the  position.  In  such  cases  the  maxim, 
•Equality  is  equity,'  applies."    Wells  v.  Miller,  66  N.  Y.  258. 

Although  the  obligation  of  co-sureties  to  contribute  to  each  other  is 
not  founded  upon  contract,  or  any  notion  of  an  implied  promise,  yet 
the  doctrine  of  contribution,  as  applied  and  administered  in  equity, 
has  stood  so  long,  and  been  so  universally  recognized,  that  a  jurisdic- 
tion at  law  has  grown  up  and  become  well  settled.  8  Pom.  Eq.  Jur. 
§  1418,  note;  Brandt,  Sur.  &  Guar.  §  220. 

When,  therefore,  two  or  more  persons  jointly  become  sureties  for 
another  on  a  note  for  the  payment  of  many,  each  surety  becomes 
liable  to  the  other  to  pay  his  share  of  the  liability  in  the  event  of  the 
failure  or  insolvency  of  the  principal.    '*By  becoming  sureties/'  said 
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Appleton,  C.  J.,  "each  impliedly  promised  the  other  that  he  would 
faithfully  perform  his  part  of  the  contraot,  and  pay  his  proportion  of 
the  loss  in  case  of  the  insolvency  of  the  principal."  Hichborn  v. 
Fletcher,  66  Me.  210.  He  is  not  obliged  to  delay  payment  until  suit 
is  brought.  His  liability  accrues  upon  the  maturity  and  non-pay- 
ment of  the  note  for  which  he  is  surety.  If,  however,  it  is  not  paid, 
and  a  judgment  is  recovered  against  the  principal  and  his  sureties, 
or  against  the  sureties  alone,  and  one  of  them  pays  it,  he  can  recover 
one-half  of  the  costs  of  the  suit  from  his  co-surety.  Davis  v.  Emer- 
son,  17  Me.  64;  Newcomh  v.  Gibson,  127  Mass.  398.  In  the  former 
of  these  last  cases  the  court  say: 

**The  failure  to  pay,  which  occasioned  the  costs,  was  imputable  to  the  de- 
fendant as  much  as  the  plaintiff.  The  plaintiff  paid  the  execution,  includ- 
ing the  costs.  The  costs  cannot  be  distinguished  from  the  debt.  Every 
equitable  principle  which  entitles  the  plaintiff  to  contribution  for  the  one, 
applies  equally  to  the  other. •• 

In  such  cases,  where  the  costs  are  recovered  in  a  Judgment  against 
them  jointly,  it  is  clear,  then,  the  costs  have  become  a  common  bur- 
den, and  each  may  recover  of  the  other  for  the  payment  of  more  than 
his  proportion.  And  it  has  been  further  held  that  a  surety  may  not 
only  recover  of  his  co-surety  a  proportionate  share  of  his  costs,  but 
also  the  expenses  incurred  in  defending  a  suit,  where  the  defense  set 
up  was  reasonable,  hopeful,  and  prudent.  Fletcher  v.  Jackson,  23  Vt. 
593;  Marsh  v.  Harrington^  18  Vt.  150.  As  an  incident  of  the  com- 
mon burden  after  suit  brought,  and  when  both  are  in  default  of  pay- 
ment, the  liability  for  contribution  for  costs,  is  founded  upon  the  same 
equitable  principle  as  is  applied  to  the  main  obligation.  In  Briggs 
v.  Boyd,  37  Vt.  540,  the  court  say : 

"But  this  was  a  debt  for  which  the  plaintiff  and  defendant  were  Jointly 
liable.  Briggs  was  no  more  bound  to  pay  the  whole  of  it  than  Boyd.  As 
between  themselves,  each  was  to  pay  one-half.  Had  Boyd  paid  his  half,  or 
offered  to  pay  it,  before  suit,  there  would  be  ground  for  his  saying  that  he 
ought  not  to  contribute  to  the  costs.  But  the  costs  were  made  in  collecting 
the  whole  of  the  note  from  Briggs.  As  one  appears  to  have  been  just  as  much 
in  fault  as  the  otiicr  in  not  paying  the  note,  which  led  to  the  necessity  of 
making  the  costs,  we  think  they  should  bear  equally  the  burden  of  the  costs.** 

Now,  what  are  the  facts  in  the  case  before  us?  Both  the  plaintiff 
and  defendant  were  in  default  of  payment  before  the  action  was  brought 
upon  the  note.  As  between  themselves,  each  was  liable  for  his  share^ 
but  neither  paid  his  part,  nor  any  part  of  it,  before  the  action  was  com- 
menced«  It  is  true  that  the  defendant  had  expressed  a  willingness  to 
liquidate  his  share  to  the  payee,  but  he  did  not  pay  it,  or  offer  to  pay  it. 
It  is  true,  too,  he  sent  word  to  the  plaintiff  that  he  was  willing  to  pay 
his  share,  but  the  message  was  never  communicated  to  the  plaintiff. 
As  was  said  in  Briggs  v.  Boyd,  supra,  had  he  "paid  his  half^  or  offered 


Digitized  by 


Google 


Or.]  VAN  WINKLE   V.  JOHNSON.  925 

to  pay  it,  before  suit  was  brought,  there  would  be  ground  for  his  say- 
ing that  he  ought  not  to  contribute  to  the  costs."  Mere  willingness, 
unaccompanied  by  any  offer,  is  not  sufficient.  Had  he  tendered  to 
the  plaintiff  an  offer  to  pay  his  part,  and  the  plaintiff  had  refused  or 
delayed  in  the  acceptance  of  such  offer,  the  case  would  stand  differ- 
ent. It  is  clear  that  neither  bad  any  defense  to  the  note,  and,  when- 
ever an  action  should  be  brought,  the  judgment,  with  its  incidents, 
was  inevitable.  The  fact  that  the  defendant  was  not  served  with  pro- 
cess is  not  material.  So  far  as  payment  is  concerned,  they  were 
equally  in  fault,  and  neither  had  done  such  things  with  respect  to 
each  other  that  would  furnish  any  just  reason  for  exoneration  from 
liability.  Suits  for  contribution  against  a  co-surety  for  costs,  like 
many  other  suits  in  equity,  depend  very  much  upon  the  particular 
facts  of  each  case.  Considerations  of  right  and  justice,  as  applicable 
to  the  facts,  are  the  controlling  principles  in  determining  the  result. 
Upon  the  facts  as  presented  by  this  record,  we  are  of  the  opinion 
the  defendant  is  liable  for  his  proportionate  share  of  the  costs,  and 
a  decree  must  be  eatered  accordingly. 
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SUPREME  COURT  OF  WASHINGTON  TERRITORY. 


Schilling  v.  Territory. 

July  Term,  1884. 

1.  CBniTNAL  Law— Indictment— -Locus  in  Quo. 

A  crime  having  been  charged  In  an  indictment  asbeini^  committed  in  Seattle, 
which  is  a  city  duly  incorporated  under  the  laws  of  Washington  Territory, 
the  court  will  take  notice  that  said  city  is  situated  in  the  county  of  King,  and 
the  indictment,  thus  aided,  is  sufficient  without  distinct  mention  of  the  county 
as  the  loeus  in  quo, 

2.  Same — Keeping  a  Gambling-House— Statute  of  Washington. 

A  defendant  having  been  charged,  in  the  language  of  the  statute,  with  keep- 
lYig  and  maintaining  a  gamblinff  house,  the  indictment  is  sufficient,  even 
though  it  does  not  state  what  kind  of  gambling  was  carried  on. 
•For  decision  on  other  points  raised,  see  Rosencrantz  v.  Territory,  ante,  305. 

c/.  C.  Haines  and  Tho8.  Burke^  for  plaintiff  in  error, 

C.  M.  Bradahaw,  for  defendant  in  error. 

HoYT,  J.  The  main  qaestion  in  this  oase  is  decided  by  the  case  of 
Rosencrantz  v.  Territory^  and,  so  far  as  the  question  of  the  constitution 
of  the  grand  jury  is  concerned,  we  refer  to  the  discussion  therein. 
But,  in  addition  to  the  questions  thus  raised,  the  record  in  this  caso 
presents  the  question  of  the  sufficiency  of  the  indictment,  which  is 
objected  to  on  two  grounds :  First,  that  it  does  not  sufficiently  state 
the  county  in  which  the  offense  was  committed;  and,  second,  that  it 
does  not  state  facts  sufficient  to  constitute  a  crime  or  misdemeanor. 

As  to  the  first  point,  it  is  sufficient  to  say  that  the  crime  having 
been  charged  to  have  been  committed  in  the  city  of  Seattle,  which  is 
a  city  duly  incorporated  under  the  laws  of  this  territory,  the  court 
would  take  judicial  notice  that  the  said  city  was  situated  in  the  county 
of  King,  and  the  indictment,  thus  aided,  was  sufficient  in  this  regard. 
The  said  defendant  was  in  said  indictment  charged  with  having  kept 
and  maintained  a  gambling-house,  and  it  is  objected  that  this  was  in- 
sufficient, in  that  it  did  not  state  what  kind  of  gambling  was  carried 
on  in  said  house ;  but  we  are  of  the  opinion  that  the  legislature  in- 
tended to  prohibit  the  keeping  of  a  house  for  any  gambling  purpose, 
and  even  if  this  is  not  so,  yet  the  offense  was  charged  in  the  language 
of  the  statute,  and  is  sufficient  to  put  the  defendant  upon  his  defense. 

No  error  appearing  in  the  record,  the  judgment  and  sentence  must 
be  affirmed;  and  it  is  so  ordered. 

Winoaud,  J.,  concurs. 
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Hays  and  others  v.  Territory* 

Juiy  Term,  1884. 

1.  Cbiminal  Law— Game  Laws  — Special  Legislation— Organic  Act  of  the 

Territory  of  Washington. 

The  restriction  placed  by  the  legislature  upon  hunting  in  certain  specified 
counties  in  Washington  Territory  does  not  involve  such  a  granting  of  special 
privileges  as  is  inhibited  by  the  organic  act. 

2.  6ahb  —  Jury  —  CoHPOBiTiON  op— Married  Women  as  Jurors— Laws  of 

United  States  and  of  W^ashington  Territory. 

There  is  nothing  in  the  constitution  and  laws  of  the  United  States  to  pre- 
vent married  women  serving  on  juries  under  the  statutes  of  Washington  Ter- 
ritory. 

Robinson,  Porter  d  Robinson,  for  plaintiffs  in  error. 

J.  C.  McFadden,  for  defendant  in  error. 

Greene,  C.  J.  By  this  record  there  are  presented  to  ns  but  two 
questions  which  we  deem  worth  while  to  consider.  They  are  ques- 
tions as  to  the  validity  of  the  game  law,  upon  which  this  indictment 
was  framed,  and  as  to  the  validity  of  an  indictment  found  by  a  grand 
jury  composed  in  part  of  married  women.  The  game  law  in  ques- 
tion restricted  hunting  in  five  counties  only.  It  is  contended  that 
for  this  reason  it  is  inconsistent  with  that  inhibition  in  the  organic 
act,  which  forbids  the  legislature  from  granting  special  privileges. 
But  the  provisions  of  this  game  law  fall  without  distinction  upon  all 
inhabitants  of  the  territory.  All  are  forbidden  to  hunt  at  certain  sea- 
sons within  the  counties  named.  .  There  is  ^o  special  privilege,  un- 
less it  be  in  favor  of  the  brute  life  of  the  specified  area,  or  those  of 
human  kind  who  are  so  happy  as  to  be  alive  at  the  hunting  season. 
We  think  the  law  to  be  a  sensible  police  regulation  entirely  within 
the  power  of  the  territorial  legislature  to  enact.  Upon  the  question 
of  eligibility  of  married  women  to  grand  jury  duty  we  have  but  a 
word  to  say.  This  court,  circling  through  its  four  phases  like  the 
moon,  has  already,  once,  when  difiFerently  constituted,  passed  and 
thrown  its  light  upon  that  question.  What  it  then  saw  it  sees  now. 
Its  views  are  unchanged.  But,  as  the  question  has  revolved  some- 
what, so  as  to  bring  a  part  of  it  more  directly  under  our  gaze,  we  will 
content  ourselves  with  casting  our  more  restricted  view  upon  that  part 
only. 

It  is  contended  that  the  provisions  of  the  federal  constitution  pre- 
serving to  the  citizen  the  right  of  juries,  grand  and  petit,  as  known 
to  the  common  law,  are  incompatible  with  any  legislation  by  our  ter- 
ritorial legislature  that  would  make  it  the  right  or  duty  of  women  to 
serve  as  petit  jurors  in  any  case,  or  as  grand  jurors  in  cases  capital 
or  infamous;  and  that,  therefore,  the  legislation  which,  interpreted 
as  this  court  interprets  it,  admits  without  discrimination  women  to 
jury  duty  as  freely  as  men,  cannot  rightly  be  given  any  such  inter- 
pretation or  efiFect.  The  definition  and  touchstone  of  qualification 
for  jury  duty,  at  the  time  of  the  adoption  of  the  constitution  and  its 
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amendments,  was  the  ancient  phrase,  ''Liber  et  legalia  homo.**  It 
vested  the  qualification  on  a  threefold  basis, — freedom,  law,  and  hu- 
manity ;  in  other  words,  the  juror  must  be  free,  lawful,  and  of  the 
human  race.  This  definition  was  rigid  as  far  as  freedom  and  hu- 
manity  were  concerned,  but  elastic  as  to  lawfulness.  Custom  and 
statute  prescribed  the  lawfulness.  For  a  jury  to  try  one  sort  of  an 
issue,  males  were  not  liber  et  legalis  homines  and  females  were ;  for 
a  jury  to  try  another  sort,  both  men  and  women  were ;  for  the  trial  of 
other  and  all  ordinary  issues,  males  only  were  competent.  But  all 
this  depended  upon  law  and  custom,  and  was  liable  to  change  as  the 
conditions  of  society  or  new  cases  might  demand. 

This  elasticity  of  the  common  law  respecting  jury  qualifications 
was  preserved  in  and  flows  to  us  through  the  federal  constitution. 
We  are  free  to  change  by  statute  the  legal  qualification  of  jurors  so 
long  as  we  do  not  transgress  limitations  imposed  by  acts  of  congress, 
and  so  long  as  we  do  not  put  on  juries  those  who  are  under  duress  of 
servitude,  or  who  are  monkeys  or  angels,  but  do  put  on  them  those 
only  who  are  free  beings,  sympathetic,  and  schooled  in  the  lot  of  hu- 
man kind. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  court  be- 
low will  therefore  be  affirmed. 

WiNOARD,  J.,  concurs. 

TuBNBR,  J.  I  concur  in  all  of  this  opinion  that  treats  of  questions 
other  than  the  validity  of  the  indictment  dependent  upon  the  pres« 
ence  upon  the  grand  jury  of  maiTied  women  living  with  their  hus- 
bands. 
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